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asonable opportunity to state case and. 
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S, 14 (2) — Filing of record of evi- 
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out notice of hearing to parties Applica. 
tion for calling documents — Maintain- 


ability (Mar) 60A 
=S, 16—See Ibid, S. 39 (1) IV 
(Aug) 149A 


———Ss, 16 (1) (c) and 30 — Courts’ power 
to modify or set aside award — Scope — 
Omission to give reasons — Not sufficient 
ground to set aside award (June) 121A 


S, 29—See Ibid, 8.13 (June) 121B 
5. 30—See also Ibid, S. 16 {1) (e) ` 
(June) 121A 


S, 30— Alteration of Award — Juris.. 


diction of Court — Court cannot correct 
any mistake in the award unless the mis. 
take is apparent on the face of it 
(July) 185A 
=S, 30 — Orissa Arbitration Rules 
(1963), R. 3 — Application for setting 
aside award—Written statement contain- 
ing objection but not verified as required 
by R. 8—Treated as an application 
~ (July) 1358 
—Ss, 39 (1) IV, 16,18 — Appeal would 
not lie from bare order of refusing to 
remit case— Circumstances when appeal 
would lie, stated (Aug) 149A 


Bengal Agra and Assam Olvil Courts Act 
(42 of 1887), S. 21(1) — See Hindu Mar. 
riage Act (25 of 1955), S. 28 (Sep) 168 


Civil Procadtre Code (5 of 1908), S, 11— 
See Evidence Act (1872), S. 44 

(May) 111A 
S. 20 (c)— Cause of action-—' Wholly 
or in part arises” — Suit on contract for 


transport of goods — Courts at place of. 


making the contract and place of delivery 
have jurisdiction to entertain the suit for 
short delivery _ (Sep) 167B 
=S, 47—See Civil Procedure Amend. 
ment Act (104 of 1976),*S. 97 (2) (a) 

o . (July) 129A 


Civil P. O. (contd.) 


~S. 99; O. 30, R. 1; O. 6 Rr. 14 & 15 — 
O. 30, R. 1 not mandatory — Suit by firm 
—Plaint signed not by any partner bnt by 
manager of the firm— Suit cannot be dis-. 
missed on that ground (Sep) 167A 


——S, 100 — Concurrent finding of lower 
Courts that plaintiffs had no communal 
rights over land—Interference with 

(Jan) 5A 
——S, 100 — Burden on propounder to- 
prove his adoption — Concurrent finding 
that burden was not discharged and claim- 
of adoption was not proved — Not inter. 
fered with in second appeal (Feb) 48B- 


——S, 100—Second appeal — Question of 
abatement of appeal can be taken up for 
the first time in Second Appeal 

(Apr) 91B 
~S, 100 — Finding of fact — Reversal 
of judgment — Appellate Court not ex. 
pressly repelling reasons given by trial 
judge—Not a ground for interference by 
Second Appellate Court (May) 1034. 


———S, 100—New plea—Validity of notice: 
to quit. neither pleaded nor raised at any: 
previous stage — It cannot be allowed to 
be raised for the first time in second 
appeal (May) 103C 
——S. 100 — Finding of adoption — It 
is a finding of fact — Finding based on 
proper consideration of relevant evidence 
on record— Held such finding was liable: 
to be confirmed in the absence of convinc~ 
ing reason to unsettle the anang 

(May). 1115. 


——S., 100— Second Appeal— Interference 
with findings of fact — Findings of Courts. 
below reached on evidence cannot be- 
vacated in second appeal (Jane) 123A. 


——S, 100 — Finding of fact — Finding, 
based on proper discussion and conside- 
ration of relevant evidence on record — 
It cannot ordinarily be allowed to be 
challenged in second appeal (June) 125B 


——§, 100 — Second appeal~Concurrent 
finding of facts by both courts below 
based on consideration of evidence on 
record—No interference in second appeal 

(Aug) 145B 
——-§, 100— Second appeal — Finding of 
fact —Interference (Aug) 158 


(nner rrr rrr er ntnctrn uu- 


x f . 
; Givil P. O. (contd.) 
{ ———S. 100, O. 9, R. 9 — Dismissal of suit 
„ On merits in absence of plaintif — First 
- ‘appeal dismissed— Petition for restoration 
also dismissed —Rejection of petition does 
not bar second appeal (Sep) 175B 
——Ss. 100 and 101 — Second appeal — 
New plea — Permissibility (Oct) 203B 


=——S, 115— Order of trial court incorrect 
— Appellate court having no jurisdiction 
but. passing order which did substantial 
justice — Appellate order not interfered 
with (Feb) 87A 


—S, 115 and O, 18, R, 2 (4) — Reasons 
stated for allowing witness to- be examin- 
ed not so patently incorrect, improper of 
illegal — Order, not interfered with in 
revision (Mar) 58B 


——S§, 115, Expln, — Order under O. 18, 
R. 2 (4) allowing a witness to be examin- 
ed — Revision incompetent (Mar) 58C 


— S, 115 (as amended by Act 104 of 
1976), O. 11, R. 11 — Order uuden O, 11, 
R. 11 — Interference in revision 
(Oct) 179B 
—S, 115 aud O, 9, R. 7 — Ex parte 
decree in suit pending. revision against 
dismissal of application under O, 9, R. 7 
— Revision does not become infructuous 
— Further proceedings in suit will stand 
vacated (Nov) 209B 
—-S, 115 (2) and Explanation (as inser. 
ted by Act 104 of 1976) — Expression 
‘any case which has been decided’ widens 
scope of revisional powers of High Court 
— AIR 1970 S C 406 held no longer good 
law in view of amendment of 1976 
7 (Oct) 179A 
— O., 1, R. 1 and O. 2, R. 8 — Plaintiffs, 
’ having similar causes of action, jointly 
interested in securing onedecree against 
one and same defendant—Held, plaintiffs 
could rightly and legally unite their 
causes of action in the same suit 
(May) 111C 
——0. 1, R, 10 — Necessary party —Suit 
for injunction restraining defendants 
from interfering with plaintiff right of 
passage over land leased out to defendants 
y State — State not resisting plaintiff’s 
right of easement — State is not neces. 
sary party (Nov) 211B 
—O. 2, R, 2 — Applicability — Con. 
ditions precedent for (Oct) 203C 
—O. 2, R. 3 — See Ibid, 0.1, R, 1 
: (May) 111C 
 —_—O, 8, R. 1, O. 6, R. 15, O. 21, R. 11 (2) 
— Application for execution — Can be 
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Civil P. C. (contd.) 

verified by a person acquainted with the 
facts of the case. ILR (1975) Cut 927, 
Reversed (Oct) 186 
— Q. 6, R. 2—Variance between plead. 
ing and proof — Failure to set up a case 
in pleadings — Evidence in its support 
cannot be allowed (Sep) 172A 


——0, 6, R. 14 — See Ibid, S, 99 


(Sep) 167A 

—O. 6, R. 15 — See 
(1) Ibid, S. 99 (Sep) 167A 
(2) Ibid, O. 3, R. 1 (Oct) 186 


— O. 6, R. 17 — Contract of sale of land 
—Suit for specific performance dismissed 
—Second appeal — Amendment of plaint 
by adding words that plaintiffs ‘have 
always been and still” are ready and 
willing to pay, if can be allowed 

(Jan) 5C 
—— O. 6, R. 17 — Suit for declaration of 
title on the basis of purchase — Defence 
of loss of title of plaintiff in view of sale 


- deed executed by him — Amendment of 


plaint to explain that the sale deed was, 
sham—Amendment allowed (Aug) 151A 


— 0. 6, R. 17 — Amendment of plaint 
— Delay — No ground except laches or 
negligence to refuse amendment — A mend.. 
ment allowed on payment of costs 

: (Aug) 151B 
——O. 6, R, 17 — Amendment of plaint 
in second appeal — Amendment sought 
contrary to concurrent findings of fact— 
Natore and scope of suit was likely to 
change completely — Amendment dis. 
allowed (Oct) 199D 


— O. 7, R. 7 — Suit against rank tres. 

passers — Finding that plaintiff is a co. 

owner — Power of Court to grant relief 
(Mar) 52 


~——O.7, Rr. 14 and 18 — Suit filed as 
trustee of P — Document filed along with 
panit not showing that he was trastee — 


ect (Sep) 172B 
——O. 7, R. 18 — See Ibid, O. 7, R. 14 
(Sep) 172B 


—oO. 8, R. 10 — Ex parte proceedings 
— Failure to file written statement — 
Defendant can participate in the remain-- 
ing proceedings (Nov) 209A . 


—O, 9, R. 7 = See Ibid, S. 115 
(Nov) 209B 
— 0.9, R. 9 — See also Ibid, S. 100 
. (Sep) 175B 
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Civil P. 6, (contd.) 

9, R. 9 — Dismissal of suit on 
merits in a case governed by O. 17, R. 2 
— Petition for restoration of suit is not 
maintainable (Sep) 175C 


~——O, 11, R. 1 ine Interrogatories —Party 
answering them cannot be compelled to 
make discovery of documents on oath ~ 


mace 


(Oct) 179C 
——O. 11, R. 11—See Ibid, S. 115 

(Oct) 179B 
~—~QO.17, R. 2 — Party absent — Proper 
order (Sep) 175A 
~~ O, 18, R. 2 (4)—See also a S. 115 


ar) 58B, C 
.— O, 18, R. 2 (4) fas eer in 1976)— 
Expression ‘at any stage’ — Means any 
stage previous to delivery of judgment 
(Mar) 58A 
———O. 18, R. 3-A (as inserted by Act 104 
of 1976) — Rule is mandatory — Party 
wishing to examine himself as witness 
must first come into the witness box to 
depose (Jan) 1 
—- O. 18, R. 3A (as aded by Amend- 
ment Act 1976} — Rule is directory — In 
proper cases court can examine a party 
at a later stage though previous permis. 
sion was not obtained by a party. AIR 
1978 Ori l, Overruled (Dec) 228 


man, 31, R. 5—Dnty of Court — Execu- 
tion of decree by some of joint decree. 
holders — It is duty of Court and not 
the judgment debtor. to guard remaining 
decree-holders’ interest (Nov) 219A 


——O, 21, R. 11 (2)—See Ibid, ° 3, R. 1 


Oct) 186 

-x O, 22, R. 3—See also 
(1) Ibid, O. 83, R. 1 (Oct) 193B 
- (2) Ibid, O. 41, R. 4 (Oct) 193A 


——O, 22, Rr. 3 and 11 — Joint decree in 
favour of plaintiffs—Pending appeal one 
of the plaintiffs’ dying — Legal repre. 
sentatives not impleaded — Held that the 
appeal could not have proceeded for 
determination and abated in its entirety 
(Apr) 91A 
-— O, 22, Rr. 4 and 11 — Suit for title 
and possession - Joint decree maintaining 


‘Possession of defendants — Appeal by 


plaintiff — Death of one respondents — 
Legal representatives not substituted — 
Appeal as in toto (Nov) 224 
2, R. 6 — Suit against joint tort. 
feasors iy teenie against one if abate. 


ment against all (June) 127 
O, 22, BR. 11—See also : 
(1) Ibid, O. 22, R. 8 (Apr) 91A 
(2) Ibid, O. 22, R. 4 (Nov) 224 


Civil P. 0. (contd,) 


—~0O, 22, R., 11 —Second appeal by plain. 
tiffs against dismissal of suit for title and 
possession — Death of one of defendants 
respondents — Order to substitute heirs 
passed on 27-7-76 not complied— Appeal 
dismissed against deceased on 7.8-76 — 
Petition for recalling order of dismissal 
filed on 6.8.78 held could not be allowed 
because of inordinate delay (Nov) 224B 


—0O. 30, R. 1 — See Ibid, S. 99 
(Sep) 167A 
—0O,. 31, R. 2 — See Hindu Law—Reli. 
gious endowment (Aug) 1594, B 
—~0, 33, R. 1 — Applicant’s husband 
having property three years back— appli. 
cant’s unchallenged testimony that he 
was not looking after her—Application to 
sue in forma pauperis granted 
(Feb) 37B 
——O, 33, R. 1 and O. 22, R. 8 — Appeal 
on record abating, application to continue 
it in forma pauperis will not lie 
(Oct). 193B 
——O. 33, R. 1 — Application by minor 
for suing as pauper—F actors to be consi. 
dered 1) 218 
— 0O. 39, R, 1 — See Specific Relief Act 
(1963), S. 41 (Jan) 8B 
—0O. 39 R. 1. Proviso (Orissa) — See 
Specific Relief Act (1863), 5,41 (Jan) 84 
—QO,41, R, 4 and O. 22, R. 3 — Decree 
on ground common to all defendants— 
Appeal from — Non-substitution of de. 
ceased Appellant's L, R.’s—Appeal abates 
in entirety—O, 41, R. 4 cannot be invoked 
(Oct) 198A 
—— 0, 41, R. 81—Judgment of affirmance 
— Appellate Court agreeing with view of 
trial Court on evidence — Expression of 
general agreement with reasons given by 
the Court, would ordinarily suffice 
(Oct) 199B 


Civil Procedura Code Amendment Act (104 
of 1978), S.97 (2) (a), General Clauses 
Act (10 of 1897), S. 6 (c) — Civil P.C. 
(1908), S. 47—Order under S. 47 -~ Right 
of second appeal subsisting before en- 
forcement of Amendment Act — Appeal 
will be competent even after enforcement 

(Jul) 1294 


Godteesind “Hacurding of—See Criminal 
P. C. (1898), S. 164 


Constitution of India, Arts. 14 and 16> 
Schools taken. over by Government — 

Government's decision entitling Assistant: 
Teachers of such schools to fill up vacan- 
cies in the posts of Headmasters of res. 
pective schools held proper (Apr) 87B 
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Constitution of India (contd.) 
-— Arts. 14 and 16—Scope and applica. 
bility (Apr) 87C 
.. — Art, 16—See also Ibid, Art. 14 

(Apr) 87B, C 
` ——Àrt. 16 — Scope and applicability— 
Prospect of promotion — Disadvantage 
due to fusion of services inthe public 
. interest could not be complained against 


(Apr) 87A 
——Art, 226 — See also Contract Act 
(1872), S, 5 (Feb) 41 


.——Àrt. 226— Writ against University— 
Disciplinary enquiry — Charge against 
examinee involving scrutiny of answer 
papers— Of the two members constituting 
discipline committee, one was not able 
to put his signature without assistance 
because of loss of eye-sight — Held that 
constitution of committee was not appro- 
priate (Jan) 11 
—— Art. 226—Delay and laches — Money 
ciaim — Writ petition preferred after 26 
years of accrual of claim — Jnordinate 
delay not explained — Petition cannot be 
allowed (Apr) 94 


——Art, 226—Jurisdiction of the Court— 
Cause of action — Refund of excess cus. 
toms duty—Dispute about— Part of cause 
of action arises at the place where 
claimant resides (Apr) 96A 


—— Art, 226—Classification of entries in 
Taxation Statute — Interference by Writ 
Court — When the writ Court can inter- 
N (Apr) 96B 
. —— Art. 226—Laches — Results of Utkal 
University examination published in July 
1976 — Examinee filing writ application 
on 17.8.1977 — Application, if suffers 
from laches : (Dec) 286A 
—— Art, 226 (1) (b) and (c) — Writ peti. 
tion by examinee — Holding of examina: 
tions authorised by University Act—Mis. 
takes committed by University providing 
cause of action for the proceeding—Held, 
the matter squarely came under Cis. (b) 
and (c) (Dec) 236B 


Contract Act (9 of 1872), S. 5 — Lease of 
forest coupes — Auction sale — Highest 
bidder furnishing security of ten per cent 
_, 6n the same day — Bidder held. was en- 

titled to withdraw offer before the same 
was ratified (Feb) 41 


` ~—Ss, 23 and 24—Public policy—Prohi. 
bition of child marriage is one of public 
» policy — Child Marriage Restraint Act 
-~ statutorily recognises it (Apr) 84A 


— S, 24—See Ibid, 5,28 (Apr) 84A 


a 


Criminal Procedure Code (5 of 1898), 
S, 145 — See Specific Relief Act (1968), 
S. 41 (Jan) 8B 


` ~S, 146—Efect of attachment order— 


See Torts— Conversion . (Jun) 114B 


—Ss, 164 and 588 — Recording of con. 
fessional statement— Duties of Magistrate 
—Question as to substantial compliance 
with S. 164 (8)—Recourse to Ss, 29 and 80 
of Evidence Act and S, 538 of Criminal 
P. C., if available, ILR (1970) Cut 649, 


Overruled. Observation of Mohanti J. in 


ILR (1975) Cut 1557, Held not good law 

Š (Feb) 19A (FB) 

——S, 583—See Ibid, S, 164 
(Feb) 19A (EB) 


Easements Act (8 of 1883), S. 4 — Essen. 
tials of easement— Claim for natural right 
when easementary right cannot be esta. 
blished (Nov) 211A 
EDUCATION 


—Orissa Government Education Depart. 
ment Resolution D/. 29.9.1970 — Schools 
taken over by Government—Continuance 
as Headmasters of persons not having the 
requisite experience — Method ‘to deal 
with the situation stated (Apr) 87D 


—UOtkal University Regulations, Chap, III, 
R. 81, Proviso (a) (as replaced by Collec. 
tion Slip No. 76)— Candidate A appearing 
at Bachelor’s degree Exam, but failing in 
a subject — University permitting him to 
appear at third exam, is not estopped 
from withholding result (Apr) 68 


a NN 


Electricity Ast (9 of 1810), Ss. 10, 16 — 
Provisions of S. 10 when can be invoked 


(Oct) 190B 
——S. 16—See Ibid, S. 10 (Oct) 180B 


Elestricity (Supply) Act (64 of 1948), S. 42 
Proviso—TI}egal and unauthorised placiug 


of tramsraission lines — Availability of 
protection under the provision 
(Oci) 190A 


Byidenss—Appreciation of—See Evidence 
Act (1872), 5.3 ; 


——Witness—Credibility of — Relation- 
ship i 


Bridenca Act (1 ef 1873), S. 3 — Delay 
between occurrence and trial — Minor 
discrepancies in evidence— Effect 

(Feb) 19B (#8) 
——S, 3 — Testimony of cloze relation— 
Appreciation (Feb) 19C (RB) 
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Evidence Act (contd.) 
S. 3 — Appreciation of evidence — 
Duty of Court (June) 125C 


——S. 29—See Criminal P. C. (5 of 1898), 
5.164 ` (Feb) 19A (RB) 


—S, 44 — Civil P. C. (1908), S. 11 — 


Ex parte decree obtained by collusion — 


“Whether operates as res judicata in sub. 


sequent suit . (May) 111A 


—S, 57 — Land Acquisition Act (1894). 
S, 28~— Market value— General principles 
of assessment — Court can take note of 
general appreciation of land value re. 
cognised by court decisions (Apr) 74C 


—— S. 64 — Objection to admissibility of 
documents (June) 125A 


-——S, 68 — See Succession Act (89 of 
1925), S. 68 (c) (Aug) 145A 


—— 8S, 73 — Comparison of signature by 
Court itself — Propriety (Aug) 156 


—S, 80 —-See Criminal P, C, (5 of 
1898), S. 164 (Feb) 19A €BB) 


-—Ss, 101-104 — See Civil P. C. (5 of 
1908), S. 100 (Feb) 48B 


——_S,115—See Education— Utkal Univer. 
sity Regulations, Chap. III, R, 31, Pro. 
viso (a) (Apr) 68 


— S. 116 — Estoppel — Plea of— When 
can be raised (Apr) 65 


General Olauses Act (40 of 1897), S. 6(c)— 
See Civil Procedure Amendment Act (104 
of 1976), S. 97 (2) (a) (July) 129A 


Hinda Adee and Maintenance Act (78 
of 1988), S. 16 — Adoption taking place 
prior to coming into force of Act on 
91.12.1956 — Registered deed of acknow. 
ledgment executed after 21-12.1956—S, 16 
does not apply (Feb) 48A 


Hindu Law—Adoption— Burden of proof 


, — See Civil P. C. (5 of 1908), S. 100 


(Feb) 48B 

— Adoption — Widow — Proof 
(Oct) 199A 
— Alienation — Minor’s share—Cannot 
be alienated by mother as she cannot be 
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—Sale set aside (Mar) 62 
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father (Nov) 217 


——Joint family—Partition—Proof of— 
Held, facts were not sufficient to prove 
previous partition (Oct) 182A 


——Joint family—Separation of status— 
Proof of — Held, facts were sufficient to 
prove separation of status (Oct) 182B 


——Joint family —Partition — Properties 
standing in the name of family deity — 
Partibility of (Oct) 182C 


~— Joint family status — Severance of — 
Names of widows jointly recorded in 
record of rights — Presumption of sever- 
ance. of joint status cannot be drawn on 
its basis alone (July) 182 


—— Presumption of joint family property 
--When arises — Acquisition is made in 
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See Civil P. C, (1908), O, 11, R. 1 


Interpretation of Statutes — Deeming fic. 
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Se aan am coeeel 


AIR 1978 ORISSA 1. 
i S. K. RAY, J. 


Jagannath Nayak,- Petitioner v. 
Laxminarayan Thakur and others, 
Opposite Parties. ; 

Civil Revn. No. 126 of 1977, 
2-8-1977." . 

Civil P. C. (5 of 1908), O. 18, R. 3-A 
(as inserted by Act 104 of 1976) — 
Rule is mandatory — Party wishing 
to examine himself as witness must 
first come into _the witness box to 
depose — Witnesses examined — Party 
seeking permission to examine him- 
self — Refusal of permission, justified 
—- Permission of the Court must be 
sought for at the time when the party 
is to commence leading his evidence 
and not after violating thẹ provision. 
AIR 1962 Punj. 180, Rei. on. 


D/- 


(Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1962 Punj. 180 - 4 


M, Patra, for Petitioner; R. Mohanty 
and P. C. Misra, for Opposite Parties. 

ORDER:—- This petition is by defen- 
dant No. 4 in Title Suit No, 157 of 
1974 filed in the court of Munsif, Jaj- 
pur. The plaintiffs — opposite parties 
1 to 3 — filed the suit for setting aside 
a decree passed in an earlier suit, i e., 
T. S..No. 128 of 1971 on the ground 
that the said decree was obtained 
fraudulently, and for other conse- 
quential reliefs, The suit was set 
down for hearing on 18-3-77 on which 








- “From order of 5. C. Satpathy, 
Munsif, Jajpur D/-. 5-4-1977.) 
TU/1U/D495/77/SVM/VSS - 
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. adduce evidence first, 


date the Advocate for the plaintiffs 
and the defendant No. 4 filed haziras. 
The haziras filed by the petitioner 
(defendant No. 4) named eleven wit- 
nesses, of whom No. 1 was the peti- 
tioner himself, An~endorsement had 
been made on that hazira that the 


` petitioner (No: 1 witness) was present 


and that witnesses 2 to 11 would be 
present hereafter. This indicated that 


‘the petitioner himself was present to 


depose, At the instance of the plain- 
tiffs the question of right to begin 
was mooted and decided against them 
and the plaintiffs were asked to 
P.W. 1 was 
examined partly that day and on the 
next day, i.e., on 19-3-77 P.W. 1 was 
cross-examined and. defendants’ Advo- 
cate filed certain documénts with a 
petition for permission to file the 
same. The court directed the wit- 
nesses in attendance to appear on the 
next date of hearing ie, on 21-3-77. 
On 21-3-77 the parties were present 
and trial was resumed, Then the trial 
was adjourned to 22-3-77. While so 
adjourning, the court directed the 
witnesses present to app@ar on the 
adjourned date. On 22-3-77 the court: 
examined -‘some witnesses and the 
petitioner himself filed certain docu- 
ments. On 23-3-77 the trial was re- 
sumed. Some witnesses on behalf of 
the plaintiffs were examined and the 
case was adjourned to 24-3-77. On 
this adjourned date of hearing trial 
was resumed and Advocate for the 
petitioner filed documents as per list 
with a petition for permission to file 
the same. He also filed another peti- 
tion calling for certain documents 
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from the court and a third petition 
calling upon the plaintiffs to produce 
certain documents, 
nesses for the plaintiffs were examin- 
ed. On 25-3-77 trial was resumed 
and the last witness for the plaintiff 
was examined, cross-examined . and 
discharged, and plaintiffs’ side was 
closed, The petitioner opened evidence 
from his. side by examining one wit- 
ness and exhibiting certain documents. 
That witness, however, was not in his 
hazira of 18-3-77, On 26-3-77/ three 
witnesses were examined, viz., D. Ws. 
2.3 and 4. Except D.W. 4, who was 
a Commissioner appointed in the case, 
the other two witnesses also were 


outside the defendant’s hazira dated. 


18-3-77. The hearing continued on 
98-3-77 and was again adjourned to 
30-3-77 for further hearing. On that 
day no new witness was examined 
except recalling some of the defence 
witnesses for re-examination. On 
31-3-77, as appears from the order- 
sheet, both parties filed haziras and 


D.W. 5, who was witness No, 5 in the. 


petitioner’s hazira dated 18-3-77, was 
examined, On 2-4-77 petitioner filed 
witness hazira naming two witnesses 
who were not in the hazira of 18-3-77, 
but D.W.6, a witness named in the 
hazira of the 18th, was examined, On 
4-4-77, D.Ws. 7 and 8 were examined. 
They were also not named in the 


hazira of 18th. Thereafter, the peti- ° 


tioner offered himself’ to be examined 
when the plaintiffs’ counsel objected 
that his examination is barred under 
O. 18 R. 3A, C.P.C. This objection of 
the plaintiffs’ counsel was upheld by 
the learned trial court and permis- 
sion was not granted to the petitioner 
(defendant No, 4) to be examined in 
view of O, 18 R: 3A by its impugned 
order dated 5-4-77. The present revi- 
sion has been directed against that 
order. è : 


2. On à perusal of the records of 
the trial court it appears’ that the 
_ petitioner did not: file a list of wit- 
nesses he proposed to examine in the 


suit as required under R.-1 of O. 16: 


C.P.C. From the recitals of facts it 
will also be manifest that the peti- 
tioner (defendant No.- 4) has examin- 
ed witnesses who. were not in the 
original hazira dated .18-3-77, and 
that though.he himself was present 
on 18-3-77, ‘and though from time to 


Jagannath v. Laxminarayan (S. K, Ray J.) 


Some-more wit- _ 


_ troduce a 


A.LR. 


time the court directed the witnesses 
present to remain in attendance on 
subsequent dates, he chose not to 
examine himself until a very late 
Stage and in the meantime was spring- 
ing surprise on the plaintiffs by 
examining people of whom no earlier 
intimation had been given, It is to 
meet such situations, whereby a party - 
is harassed by a manoeuvre or tact 
of the nature adopted by defendant 
No. 4 in this case, that the Law Com- 
mission recommended amendment of 
the Civil Procedure Code and to in- 
provision whereby the 
party, if he desires to examine him- 
self in the case, must do so at the 
first instance, unless for special 
reason the court permitted him to 
examine himself at a later stage in 
the proceeding. Whether the propos- 
ed amendment should be stringent 
in nature or be a liberal provision, 
leaving large discretion with the 
court: to accord permission to a party 


_to examine himself at a later stage in 


the proceeding, engaged attention of 
the Law Commission from time to 
time and, ultimately, the recommen- 
dation was to make such amended 
provision a stringent and strict one. 
The evil in the contemplation of the 
Law Commission was one which was 
identical in nature as the one apparent 
from the conduct of the petitioner in 
the present case. It would, therefore, 
be appropriate to extract the’ recom- 
‘mendations of the Law Commission 
from time to time. The Fourteenth 
Report of ‘the Law Commission in 
para 71 at page 340 contains the 
following recommendation in respect 
of Order 18:— 


“The parties to a proceeding should 
be in a position at the commencement 
of the proceedings to make up. their 
minds whether they wish to give 
evidence. If they do wish, they should 


_be required to enter the witness box 


before any of their witnesses are 
examined. We recommend that R. 2 
or R, 3 of O. XVIII of the Code of 
Civil Procedure be suitably amended 
so as to embody such a provision.” 


Twenty-seventh Report of the Law 
Commission at page 170 contains the 
following recommendation:— 


“The Fourteenth “Report has re- 
commended that, „ordinarily, _a party. 
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who wishes to be examined as a wit- 
ness should offer himself first, before 
the other witnesses are examined. 
It is, however, considered unneces- 
sary to make any such statutory pro- 
vision. This should be the ordinary 
rule; but a rigid provision on the 
subject does not seem to be desir- 
able.” 

Fifty-fourth Report of the Law. Com- 
mission at page 160 contains the fol- 
lowing recommendation: — 

“We shall first refer to an impor- 
tant point regarding examination of 
the parties, The matter was consider- 
ed in the earlier Report, but, as we 
take a different view, we propose 
to discuss it again. 


The Fourteenth Report had recom-. 


mended’ that ordinarily, a party who 
wishes to be examined as a witness 
should offer himself first, before the 
other witnesses are examined. The 
Commission, in its Report on the 
Code, however, considered it un- 
necessary to make any such statutory 
provision, It noted that this should 
be the ordinary rule, but thought 
that a rigid provision on the subject 
would not be desirable. 


We think that the amendment re- 
commended in the 14th Report 
should be carried out. Since the pro- 
posed rule will be confined to ordi- 
nary cases,. the hardships arising 
from special features of the case, 
should not present a problem, Hav- 
ing regard to the persistent and no- 


torious malpractice indulged in by’ 


litigants in this respect — malpractice 
which borders on dishonesty — We 
think that the time has come to in- 
sert a statutory provision, 


Accordingly, we recommend the in- 
sertion of the following rule in 
Order 18:— 

‘3A. Where a party himself wishes 
to appear as a witness, he shall so 
appear before any other witness on 
his behalf has been examined, unless 
the court, for reasons to be recorded, 
permits him to appear as his own 
witness at a later stage. ” 

This recommended provision was ver- 
batim taken into the statute book. 

This being the legislative back- 
` ground of R. 3A of O. 18, C.P.C. 
the intention of the Legislature in 
accepting the recommendation of the 
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Law Commission in its Fifty-fourth 
Report, was to make it mandatory. 
3. When a party wishes: to exa- 
mine himself as a witness, he must 
appear before. any other witness on 
his behalf has been examined. The 
word -used in this provision is “shall” 
which ordinarily is mandatory, un- 
less there is anything in the sub- 
ject-matter or context to indicate 
that it shall be construed as, “may”. 
The second part of this provision en- 
ables the court to permit a party to 
appear as his own witness at a ‘later 
stage and that such permission may 
be granted for reasons to be record- 
ed. The question, therefore, which 
arises is | whether such permission 
must be obtained from the court be- 
fore examining any witness on behalf 
of a party or after violating the pro- 
vision, move the court later on for 
exemption from the legal require- 
ment of this rule. The later alterna- 
tive is inconsistent with the legisla- 
tive intent indicated above, On the 
contrary, the expression “......... . he 
shall so appear. ......... unless 
permits him to ap- 
pear......... ” indicates that a party, to 
relieve himself from the mandatory 
obligation to appear as the first wit- 
ness on his side, can be relieved only 
when permission is accorded to him 
to appear at a later stage. It appears 
to me that this permission of the 
court must be sought for at the time, 
when the party is to commence lead-! 
ing his evidence. Unless this inter- 
pretation is given, the other party 
will be put to great harassment. He 
would not know, at the time when 
his opponent is commencing to lead 
his evidence, whether that opponent 
will at all offer himself to be exa- 
mined as a witness, Obviously, he 
will be prejudiced in his cross-exa- 
mination of the opponent’s- other wit- 
nesses tendered earlier. The main 
burden of argument of Mr. Patra is 
that R. 3A of O. 18, C. P.C. is a pro- 
cedural law and the object of all the 
procedural Jaw being to advance the 
cause of justice and not to shut out 
evidence or to stifle the same, it 
must be liberally construed. It is 
true that this provision is a proce- 
dural one, But procedural law also 
can be made mandatory, The Law 
Commission’s Report sets out the rea- 
son why the eroceteel law in this 
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matter should be a stringent one so 
as to suppress all notorious malprac- 
tices bordering on dishonesty indulged 
in by the litigants. The objėct of 
this procedural law being to suppress 
a mischief must also be strictly con- 
strued. If it is left open to a-party 
to move the court to relax a rule 
and permit him to examine himself 
at a later stage, it would give scope 
for false or concocted reasons being 
put forward by the party. The vari- 
ous decisions cited by Mr, Patra 
which merely lay down general prin- 
ciples regarding procedural law and 
other general doctrines, like, no 
technicality will triumph over justice 
and what is needed is substantial 
compliance with law, do not appear 
to me to be relevant. ‘ 


4. Even before R, 3A was intro- 
duced, Rules 1 and 2 of O. 18 indi- 
cated that though parties are entitl- 
ed to select their own witnesses and 
fix the order of their examination, 
nevertheless, normally the plaintiff 
must first come in the witness-box 
to depose his case to be followed by 
corroborative evidence. The permis- 
siveness of Rules 14and 2 of O. 18 in 
allowing parties to examine them- 
selves at the end of their other wit- 
nesses was not conducive to better 
administration of justice: This was so 
held in the case of Smt. Gurdial 
Kaur v. Pyara Singh; AIR 1962 Punj 
180, Dua, J. (as he then was) observ- 
ed as follows (at p. 181):— 

ere It is true that the parties are 
entitled to select their own witnesses 
and the order in which they are to 
be examined but, at the same time, 
the spirit of the rules definitely sug- 
gests that normally speaking the 


plaintiff must first come in the wit- - 


ness-box to depose to his case to be 
followed by corroborative evidence. I 
am not unaware of the practice 
which has somehow developed and 
is in vogue in this State, according 
te which the parties generally come 
into the witness-box in the end of 
their evidence so as to be able to 
fill in any blanks or lacuna which 
may have been left by their corrobo- 
rative evidence. Though this prac- 
tice may not be in positive contraven- 
tion of the literal import or language 
cf the statutory provisions, yet it is 
difficult to hold if sucha practice is. 


apse is ignorance of 


A. L R. 


conducive to better administration of 
justice.” 

It is now clear that introduction of 
R. 3A and making it mandatory was 
obviously intended to serve. admin- 
istration of justice and not to stifle 
the cause of justice. The trial Court, 
therefore, has no further jurisdictiòn 
to permit a party to examine himself 
at a later stage in the absence of 
permission -having been obtained at 
the commencement of his evidence. 


Tt is true that affidavits of some 
local lawyers have been filed here to 
show that they’ were not aware of 
this provision in Civil P. C. and that 
is put forward as sufficient reason 
for relaxing the rigour of the Rule 
and to permit the petitioner to exa- 
mine himself. But, as I have indi- 
cated earlier, the stage for such per- 
mission is already over, The only 
remedy of the petitioner would be to 
get such an order from the appellate 
court on appeal, if he loses the suit 
in the trial Court. The appellate 
court may grant permission and re- 
mit the suit for examination of the 
petitioner. Such order of the appel- 
latè court would be deemed to be 
the order passed by the trial Court _ 
at the proper stage indicated in the 
R. 3A of O. 18, C. P. C. before the 
defendant began leading his evi- 
dence. But so far as the trial Court 
is concerned, I am afraid, the stage 
for granting permission is over, That 
apart, the ground for condoning the 
law on the 
part of the lawyers of the petitioner 
and I am doubtful whether such a 


reason would be a good reason, for, 
that would be contravening ‘another 
legal maxim that ignorance of law 


is no excuse, However,. this opinion 
of mine is not final and would not 
fetter the appellate court in coming 
to its own independent conclusion in 
the matter, if he is called upon to 
decide that matter. 

5. In result, therefore, this Civil 
Revision fails and is dismissed. But 
there will be no order for costs. 


6. Revision is dismissed without 
Revision dismissed. 
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S. ACHARYA.. J. 
Durjyodhan Palei and others, Ap- 
pellants v. Padana Charan Das and 
others, Respondents, 
Second Appeal No. 59 of 1974, D/- 
18-5-1977.* - 
{A) Civil P. C, (1908), See. 100 
‘Concurrent finding of lower ` Courts 
that plaintiffs had no. communal 
rights over land — Interference with. 
The concurrent finding of fact of 
the lower courts that the plaintiffs 
had no customary, easementary or 
communal rights over the suit land 
cannot be interfered with in second 
appeal merely on the ground of in- 
correct or improper appreciation of 
the releyant evidence on record. 


1978 


(Para 5}` 
(B) Specific Relief Act (1963), Sec- 
tion 16 (c) — Contract of sale’ of 


land — Suit for specific performance 
— Essentials to be proved indicated. 


In a suit for specific performance 
of contract of sale of land the plain- ` 
tiff must plead and prove that he 
was continuously ready and willing to 
perform his part of the contract 
namely to pay the sale price between 
the date of the contract and_ the 
hearing of the suit and if he fails to 
do so his claim for specific perform- 
ance must fail and the absence of any 
averment by the defendant in his 
written statement that the plaintiff 
was not ready and willing to perform 
his part of the contract at the rele- 
vant time would be of no consequ- 
ence, AIR 1928 PC 208 and AIR 1967 
SC 868, Rel. on, (Paras 6, 7) 


(©) Civil P. C. (1908), O. 6, R.. 17 
-— Specific Relief Act (1963), S. 16 — 
Contract of sale of land — Suit for 
specific performance dismissed by 
lower courts - Second appeal 
Amendment of plaint by adding words 
that plaintiffs “have always been and 
still” are ready and willing to pay, 
if can be allowed. 


Where in the suit for Specie per- 
formance of contract of sale of land 
the plaintiffs in their plaint stated 
that the plaintiffs “are ready and 


*(From Order of S. K. Behera, Sub. 
J. Kendrapara, D/- 6-2-1974). 
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-tive cases pleaded by both the 
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willing to pay” the sale price of 
Rs. 450/- and since they utterly fail- 
ed to. prove that they were continu- ' 
ously ready and willing to pay the 
sale price between the date of con- 
tract and the hearing of the suit the 
lower courts. dismissed the suit and 
in second appeal after a lapse of 
about 17 years from the date of the 
suit the plaintiffs sought to amend 
the plaint by adding the words “have 
always been and sti? before the 
words “are ready and willing to pay” 
it was held that the amendment could 


not be allowed.. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1967 SC 868 6 
‘AIR 1928 PC 208 : 6 


B. Patnaik, for Appellants; P, K. 
Dhal and P, Kar, for Respondents. 


JUDGMENT:— The plaintiffs in- 
stituted the suit under O. 1, R. 8, 
C. P.C. representing the villagers of 
Gunadia and Natara for a decla- 
ration that the suit lands are 
all communal lands. In respect of 
plot No. 351 in khata No. 106 of vil- 
lage Gunadia, the plaintiffs’ alterna- 
tive case is that defendant No. 1, the 
owner of that suit plot of land had 
entered into an agreement to execute 
a registered sale-deed in favour of 
the villagers of Gunadia and Natara 
in respect of the said plot of land 
and that in spite of notice he has so 
far not executed the said sale-deed, 
and so. a decree for the said contract . 
be passed in favour of the plaintiffs. 


2. As this appeal is confined only 
to the plaintiffs’ case in respect of 
the said plot No. 351, it is not neces- ` 
sary for me to state here the respec- 
par- 
suit 


ties in respect of the other 


plots. 


3.. The defendant No. 1’s_ case in 
his written statement in respect of © 
plot No. 351-is that the said plot is 
not a communal land and the villagers 
of Gunadia and Natara have no right 
over the said plot of land and they 
had never exercised any customary 
or easementary right over the same. 
He also denies to have ever entered 
into any contract or agreement with 
the plaintiffs to sell the said plot of 
land in favour of the plaintiffs, 
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Defendants 4 to 8 in effect, sup- 
port the case of defendant No. 1 in 
respect of the said plot No. 351. 


Defendants 2 and 3 in their sepa- 
rate written statement support the 
case of the plaintifts. 


4. Both the courts have held that. 


the villagers of the above named two 
villages had customary right only 
over 8 decimals of land out of A. 1-55 
decimals in fhe above mentioned 
plot No. 351 and that they have no 
customary nor communal right over 
the rest portion of that plot of land. 
The trial Court held that the defen- 
dant No. 1 had entered into:a valid 
agreement to sell the said plot No. 
351 in favour of the plaintiffs as em- 
bodied in the agreement Ext, 7 dated 
25-12-57. The appellate court on -a 
fresh re-appraisal of the evidence on 
record has arrived at the finding that 
the plaintiffs did not show any inte- 
rest, readiness or willingness to per- 
form their.part of the contract for a 
very long time till the institution of 
the suit, and so they are not entitl- 
ed to a decrée for specific perform- 
ance of contract. On the finding that 
the villagers have no customary or 
communal right over the said plot 
minus 8 decimals of land, and that 
the plaintiffs’ prayer- for specific per- 
formance of contract to purchase the 
said plot cannot be granted for rea- 
sons stated above, the appellate 
court dismissed the plaintiffs’ suit in 
respect of that plot except the 8 deci- 
-mals of land on which the plaintiffs’ 
customary rights were found by both 
the courts below. i 


` 5. Mr. Patnaik, the learned coun- 
sel for the appellants at first made 
an attempt to assail the concurrent 
finding of both courts below that the 
villagers of the above-mentioned two 
villages had no customary, easemen- 
tary or communal rights over plot 
No. 351 except over 8 cents of land 
numbered as plot No, 548 in the run- 
ning settlement, merely on the ground 
of incorrect or improper appreciation 
of the relevant evidence on record. 
The finding to the above effect being 
a concurrent finding of fact, it can- 
jnot be interfered with merely on the 
above ground, Mr. Patnaik states that 
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vour of the plaintiffs, it had been 
expressly agreed that the said plot 
of land would be kept vacant for all 
terms in the interest of the villagers. 
The said statement was made in the 
context of the averment therein that 
the said plot of land would be sold in 
favour of the villagers for their use 
as a communal land, but that agree- 
Ment never materialised. Moreover,’ 
the said averment does not show that 
the villagers of the above mentioned 
village had any customary or ease- 
mentary right over the said plot of: 
land, or that the said plot of land 
was from before being utilised as a 
communal land. Both the courts be- 
low have taken into consideration the 
above and other facts and materials 
on record in arriving at the afore- 
said finding, and I do not see an 
convincing ‘reason to interfere with 
the said finding. On-a perusal of the 
impugned judgment and the finding to 
that effect of the trial Court, I am 
convinced that the said finding has 
I discus- 
sion and consideration of the relevant 
evidence: on record, Accordingly the 
said finding is confirmed. 


6. With regard to the finding of] 
the court below relating to the plain- 
tiffs’ prayer for specific performance 
of the contract, to execute the sale 
deed in respect of said portion of 
plot No. 351, it was. for the plaintiffs 
to establish that since the date of 
the contract they were continuously 
ready and willing to perform their 
part of the contract, Section 16 of 
the Specific Relief Act, 1963, so far as 
is relevant is as follows: 

“S. 16. Specific performance of a 
contract cannot be, enforced in fa- 
vour ofa person— 

(a) xx xx 

(b) xX . XX 

(c) who fails to aver and prove 
that he has performed or has always 
been ready and willing perform 
the essentia] terms of the contract 
which are to be performed by him, 
other than terms the performance of 
which has been prevented or waived 
by the defendant.” 

The above provision makes it obliga- 
tory on the part of a plaintiff, who 
asks for specific performance of a 
ct, to establish the above facts 
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claim for specifie performance must 
fail. 


In the case of (Ardeshir H. Mama v. 
Flora Sassoon, 55 Ind App 360 at 
p. 372: (AIR 1928 PC 208 at p. 216), 
their Lordships of the Privy Council 
observed:— 

“In a suit for specific performance, 
On the other hand, he treated, and 
was required by the Court to treat 
the contract as still subsisting He 
had in that suit to allege, and if the 
fact was traversed, he was required 
to prove a continuous readiness and 
willingness, from the date of the 
contract to the time of the hearing 
to perform the contract on his part. 
Failure to make good that averment 
brought: with it the inevitable dismis- 
sal of his suit.” ` 
In the decision of Gonnie 


Pillai v. Palaniswami Nadar) AIR 
1967 SC 868, it has been held that 

















the respondent who claimed a de- 
cree for specific performance must 
. plead and prove that he was ready 


and willing to perform his part of 
the contract continuously between the 
date of the contract and the date of 
hearing of the suit. In the - present 
case before me the only averment 
regarding specific performance of con- 


tract is in para 15 of the plaint. The. 


relevant averment to that effect is 
quoted below:— 

*“ gx xx xx. in view of the 
agreement dated 25-12-57 the plaintiffs 
Nos, 1 to 6 on behalf of the said two 
villages are entitled to a decree for 
specific performance of contract of 
sale on a consideration of Rs. 450/- 
which the plaintiffs are ready and 
willing to pay and so in that case de- 
fendant should be directed to execute 
and register necessary sale deed on 
receipt of the aforesaid amount....... 


There is nothing in the plaint to 
show that.the plaintiffs since the 
date of the contract were continuous- 
ly ready. and willing to perform their 
part of the contract. The court be- 
low has noted that fact and on a 
lengthy consideration of the oral and 
documentary evidence on record 
gives a convincing finding that the 
plaintiffs have not been able to 
establish at the hearing of the suit 





D. Palei v. P. C. Das (S. 


Acharya J.) - [Prs, 6-8] Ori. 7 


that they were continuously ready 
and willing to perform their part of 
the contract after the date of the al- 
leged agreement till the date of the 
hearing of the suit. . 


7, Mr. Patnaik, the learned coun- 
sel for the appellants, submitted that 
asthe contesting defendants, did not 
state in their written statement that 
the plaintiffs were not ready and 
willing to perform their part of the 
contract at the relevant time, it was 
not necessary for the plaintiffs to 
prove the facts as per Cl. (c) of Sec- 
tion 16 of the: Specific Relief Act in 
this case. As stated above, the plain- 
tiffs in their pleadings nowhere as- 
serted that they were ready and will- 
ing to perform their part of the con- 
tract continuously between the date of 
the contract and date of thej- 
hearing of the suit. Their aver- 
ment in this aspect is that they after 
the filing of the suit ‘are’ ready and 
willing to pay the consideration 
money, As the plaintiffs did not as- 
sert the relevant facts it was not 
necessary for the contesting defen- 
dant to make any assertion to tra- 
verse such facts in their written 
statement. As under law, it was man- 
datory on the part of the plaintiffs 
to assert the above fact- in their 
pleading and also to establish the 
same in the suit, and they have ut- 
terly faited in that direction, absence 
of any averment to that effect in 
the written statement is of no conse- 
quence in this case. Apart from the 
oral evidence on this aspect of the 
matter, which has been considered by 
the court below, it is worthwhile 
mentioning that the aforesaid agree- 
ment Ext. 7 is of Dec, 1957. For the 
first time after two years and 4 
months, the plaintiffs sent a notice in 
April, 1960 to the defendant . No. 1 
asking him. to execute the sale deed. 
The plaintiffs have not been able to 
show anything regarding their readi- 
ness and willingness to. execute . their 
part of the contract at any time be- 
tween Dec. 1957 and April, 1960, As 
the plaintiffs utterly failed to esta- 
blish the above mandatory fact, 
their suit for specific perfarmance of 
contract must fail and has been right- 
ly dismissed by the court below, 


8. Towards the end of the hearing 
of this appeal, Mr. Patnaik has filed/ 
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a petition in this Court to amend 
para 15 of the plaint by adding there- 
in before the words ‘are ready and 
willing to pay’, the words ‘have al- 
ways been and still’. 


After the decision of the PR in 
the trial and appellate court on the 
(frst occasion, it came up before this 
Court in S, A. No. 176/67. This Court 
detected certain defects in the trial 
iof the suit under O, 1, R. 8, C.P.C: 
and remanded the case to the trial 
‘Court for frésh disposal after com- 
plying with the provisions of Order 1 
Rule 8. The suit was thus tried for 
ithe second time, and after the deci- 
Sons of the trial Court and the ap- 
pellate Court this suit of 1960 is 
‘again before this Court in Second Ap- 
. peal. If the plaintiffs were actually 
ready and willing to perform their 


agreement in 1957, and if absence of 
` javerment in the plaint to that effect 
was due to inadvertent mistake in 
drafting of the plaint, the plaintiffs 
could easily have detected the same 
in course of the last 17 years during 
which this matter remained pending 
in the different courts. Apart. from 
that consideration, the lower appel- 
late court déalt with the said matter 
in its judgment delivered in 1974. 
Since 1974 till now, no efforts were 
made by the plaintiffs for amending 
the plaint as desired at present, The 
court has held that there is no con- 
vincing evidence on record to show 
that the plaintiffs continuously were 
jready and willing to perform their 
part of the contract from the date of 
the agreement till the date of the in- 
stitution of the suit. I am satisfied 
that the Court’s finding to that ef- 
fect is perfectly correct and justified. 
If the amendment prayed for is al- 
lowed at this stage, no finding other 
than the aforesaid finding already 
given by the court below can be ar- 
rived at on the evidence on record. 
Moreover, if the said amendment is 
allowed the defendant No. 1 must be 
given an opportunity to traverse that 
fact in his pleading and also by ad- 
ducing evidence in the case, The suit 
that way has to be tried afresh for 
the third time with the above new 
averment. In my opinion, affording 
further opportunity to the plaintiffs 
jto adduce evidence on the new facts 
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part of the contract after the alleged. 


- tion 41 — Civil P, C. (1908). 
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now alleged by them on the above 
aspect will enable the plaintiffs- to 
plug in the aforesaid important de- 
fect in the plaintiffs’ case causing 
great prejudice to the defendant. 
Moreover as the plaintiffs could not 
adduce any evidence to that effect in 
the trial of the suit for two times, 
they in their efforts and attempt to 
support the above fact may take re- 


_ course to adduce false evidence on 


this matter, for genuine evidence on 
this aspect after such a long lapse of 
time will be a difficult proposition. 


9. On the above considerations, I 
reject the above-mentioned petition 
for amendment filed now on penan 
of the plaintiffs. . i 


10. For reasons stated above the 
decision of the court below dismissing 
the plaintiffs’ prayers in respect of 
No. 351 minus the 8 decimals of land 
are perfectly correct and justified and 
this appeal has no merit, It is ac- 
cordingly dismissed with costs. 


Appeal dismissed. 
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Kaliprasad -Das and another, 


i Ap- 
pellants v. Gadadhar Sahu. 


Respon- 


. dent. 


Misc. Appeal No. 191 of 1976, D/- 
3-5-1977.* 

(A) Specific Relief Act (1963), Sec- 
O. 39,- 
R. 1 Proviso (Orissa) — Temporary 
injunction — When cannot be grant- 


Where in a proceeding under Sec- 
tion 145, Criminal P. C., the final 
order declaring possession of the dis- 


puted property in defendants within 


two months immediately preceding 
date of preliminary order and direct- 
ing the plaintiff (opposite party in - 
the proceedings) to surrender posses- 
sion was passed and before the de- 


fendants could obtain possession, the - 


plaintiff filed a suit in the Court of 
Subordinate Judge for declaration of 
his title and for consequential re- 


*(From order passed by K. C, Moha- | 
. patra, Sub-J., Aska, D/- 27-10-1976). 
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liefs and obtained temporary injunc- 
tion. 

Held that the order granting tem- 
porary injunction was not sustainable. 
To grant injunction in the matter 
would amount to restraining defen- 
dants from prosecuting the proceeding 
in the criminal matter and moving the 
Magistrate for being put into. pos- 
session in the proceeding under Sec- 
tion 145, Cr. P. C. It would also 
amount to restraining the defendants 
from prosecuting any proceeding in a 
court which was not subordinate to 
the Subordinate Judge. AIR 1972 Ori 
115, Rel. on. (Paras 6, 9) 

(B) Specific Relief Act (1963), Sec- 
_tion 41 — Civil P, C. (1908), O. 39, 
R. 1 — Temporary injunction — Fi- 
nal Order in S. 145, Cr. P, C. pro- 
ceedings cannot be said to be conter- 
minous with decree of competent 
court — For preserving suit property 
-civil Court has jurisdiction to pass 
antenoculaey order affecting final 
order, (Cr. P., C. (1898), S. 145). (1900) 
ILR 22 All 214, Rel. on, (Para 7) 


Cases Referred: Chronological Paras 
AIR 1972 Ori 115: 37 Cut LT caer 


AIR 1968 Ori 36:33 Cut LT Ais 
1968 Cri LJ 336 5, 


AIR 1959 SC 960: 1959- Cri es 1328 


(1900) ILR 22 All 214 i 
Mrs. A. K. Padhi, for Appellants; 
'Y. S. N. Murty, for Respondent, 
JUDGMENT:-— This is an appeal 
by defendants 2 and 3 in a pending 
suit against an order of temporary 
injunction. . 
2. The responde has instituted 
Title Suit No. 53 of 1976 in the 
court of the learned Subordinate 
Judge at Aska for declaration of 
title, confirmation of possession or. in 
the alternative recovery of possession 
and for a decree for permanent in- 
junction against defendants 2 & 3. The 
disputed property is a two-storied 
house located in village Mundamarai 
within the Aska Taluk, According to 
plaintiff, one Rama - Chandra Misra 
was its original owner. In 1955, de- 
fendant No, 1 and Ignesu Patra joint- 
ly purchased the property by a re- 
gistered sale deed dated 2-12-1955. 
On 9-4-1962 Ignesu ‘sold his share in 
the property in favour of the first 
defendant and thus the first defen- 
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dant became the sole owner. Plaintiff 
purchased the property. under a re- 


fistered sale deed dated 18-5-1972 


for a consideration of Rs. 8,000/-. . 
The second defendant had no right, 


‘title, interest or even possession over 


the property. The third defendant 
was a monthly tenant under the first 
defendant and on 3lst of March, 
1972, he surrendered possession to 
defendant No, 1. The first and the 
third defendants have disputes on ac- 
count of a joint business which they 
were previously carrying in the dis- 
puted house and coming. to know 
that the first defendant was about 
to dispose of thé property, the 
third defendant prevailed upon the 
second defendant who happens to 
be a divided brother of the first de- 
fendant to execute .a sale deed in his 
favour, The second defendant thus 
executed a sale deed in favour of the 
third defendant on 12-5-1972 not- 
withstanding the fact that the second 
defendant had no right, title or in- 
terest in the property, Plaintiff. has 
been put into possession by his ven- 
dor. The third defendant malicious- 
ly instituted a proceeding under Sec- 
tion 145 of the Cr.P.C, by his appli- 
cation dated 11-7-1972. The learned 
Magistrate passed the final order in 
the following terms:— 


“I, therefore, declare possession of 
the disputed house in favour of the 
lst party within two months imme- 
diately preceding the date of prelimi- 
nary order. The 2nd party members 
are dispossessed and are directed to 
surrender possession of the disputed 
house to the ist party who should 
be allowed to keep the same in his 


. possession without any disturbance 


until of course evicted therefrom in 
due course of law.” 


Plaintiff, therefore, filed the. suit on 
20th of Sept. 1976, forthereliefs al- 
ready indicated and applied for tem- 
porary injunction pending suit, 

3. Defendants 2 and 3 filed a 
joint written statement claiming an- 
terior title in second defendant and 
present title in the third defendant 
on the basis of the sale deed. The 
third defendant filed an affidavit in 
opposition to the prayer for tempo- 
rary injunction but therein admitted 
that plaintiff was still in possession 
of the property. 
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4. The learned Subordinate Judge 
on the basis of materiais placed be- 
fore him has come to hold that -the 
. plaintiff has a prima facie case and 
his present possession should be pro- 
tected.” Accordingly temporary in- 


junction pending suit has been grant-. 


ed. Defendants 2 and 3 assail this 
order of injunction in the present 
appeal. 


5. Mrs.. Padhi for the appellants 
raises three contentions in suppert of 
the appeal, namely:— 

(i) The injunction granted by the 
Sutordinate Judge is really against 
the criminal court. The learned 
Magistrate who has disposed of the 
proceeding under S. 145 of Cr. P. C. 
. and is to put the successful party in 
Possession is not a court subordinate 
to the learned Subordinate Judge 
and, therefore, injunction cannot be 
granted under S, 41 (b) of the Speci- 
fic Relief Act; 

(ii) Defendants cannot be injuncted 
from: prosecuting the proceeding be- 
fore the learned Magistrate for be- 
ing put in possession and the grant 
of injunction in such a matter would 
also contravene S. 41 (d) of the Spe- 
cific Relief Act, in view of the Pro- 
viso in O, 39, R. 1 of the Civil P.C. 
as amended in this Court, namely. 
_“Provided’ that ne such temporary 
injunction shall be granted if it 
would contravene the provisions of 
Section 56 (now Sec. 41) of the Spe- 
cific Relief Act (Act I of 1877)” 


The learned Subordinate Judge was 
not competent. to grant the injunc- 
tion; and l 

Gii) The life of the final order in 
the proceeding under S. 145 of the 
Cr, P. C. being centerminous with 
the passing of a decree, until the de- 
cree is obtained, the order of the 
learned Magistrate must operate, as 
has been held by this Court in the 
case of Nata Padhan v, Banchha 
Baral; (1967) 33 Cut -LT 974: (AIR 
1968 Ori 36). 


6. As I have already indicated, 
the final order of the learned Magis- 
trate clearly found that the third de- 
fendant was in possession within sixty 
days before the date of the prelimi- 
nary order and the plaintiff had dis- 
possessed him during that period and 
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accordingly the ‘Magistrate -directed 
that defendant No, 3 should be put 
in possession and his possession should 
not be disturbed until he was evicted 
in due course of law. In wiew of 
such a finding, fhe learned Magistrate 
had to restore defendant No. 3 to 
possession as contemplated under Sec- 
tion 145 (6) of the Cr. P.-C. Soon 
after the termination of the revision 
proceeding arising out of the learned 
Magistrate’s order, the suit has been 
instituted. Therefore, there has been. 
no occasion yet for ‘the defendant 
No. 3 to obtain possession from the 
Magistrate. It is true that än the 
application for injunction, there is 
no prayer to restrain the learned- 
Magistrate from putting the third de- 
fendant into possession, ‘but ` plain- 
tiffs real prayer is to defer that ac- 
tion, The position, fherefore, is ¿lear 
that to grafit injunction in the mat- 
ter would ‘amount to restraining de- 
fendants from prosecuting ‘the pro- 
ceeding fin the eriminal matter and 
moving the learned “Magistrate for 
being put inte possession in the 
proceeding under Section 145 of the 
Code of Criminal] Procedure. It would 
also amount to restraining the defen- 
dants from prosecuting any proceed- 
ing in a court which is not -subordi- 
nate to the learned Subordinate|: 
Judge, because admittedly, the learn- 
ed Magistrate is not a court subor- 
dinate to the learned Subordinate 
Judge, ‘The Bench decision of this 
Court in the case of Narayan Misra 
v. Surendranath Das, (1971) 37 Cut 
LT 1052: (ATR 1972 Ori 115) is a 
good authority fog both these proposi- 
tions. 


7; There is no force in Mrs, Padhi’s 
third contention, namely that the fi- 
nal order im a proceeding. under Sec- 
tion 145 of the Cr. P. C. being cen- 
terminous with the decree of ‘the 
competent court, no interlocutory 
order can affect the final order. In 
fact, analytically examined, the deci- 
sion of this Court in (1967) 33 Cut 
LT 974:(AIR 1968 Ori 36) nowhere 
supports that view. The decision of 
the Supreme Court in the case of 
Bhinka v. Charan Singh, AIR § 1959 
SC 960, which was the basis for the 


Orissa decision referred. to above alse ï 


did not: indicate the law in the man- 


ner Mrs. Padhi contends. In ‘para, 16 


1978 


of the judgment, the Supreme Court 
indicated: — i 

ee Under S. 145 (6) of the Code, 
& Magistrate. is authorised to issue an 
order declaring a party to be entifl- 
ed to possession of a land until evict- 
ed therefrom in due course of law. 
The Magistrate does mot purport to 
decide a party’s title or right to pos- 
session of the land but expressly re- 
serves that question. to be decided in. 
due course of law. The foundation of 
his jurisdiction is on apprehension of 
the breach of the peace, and, with 
that object, he makes. a temporary 
order irrespective of the rights of the 
parties, which willl have fo be agitat- 
ed and disposed of in the manner 
provided by law. ‘The life of the 
said: order is conterminous: with the 
passing, of a decree ky a Civil Court 
and: the moment a Civil Court makes 
- am order of eviction, it displaces: the 

order of the Crimina} Court. «....- 

I am inclined to hold that in suitable 
cases, the Civil Court would: have 
jurisdiction: to make appropriate ar- 
rangements: for preserving the pro- 
perty. Im fact, the Bench decision in 
the Allahabad High Court m the 
case of Barkat-Un-Nissa v. Abdul 
Aziz, (1900) ILR. 22 All 214, which 
had been. followed im a series of pre- 
cedents is. to that effect. — 

8. Mr. Murty for the plaintiff-res- 
pondent relied upon the comment 
given. under S. 42 (d} of the Specifie 
Relief Act in the Reprint of Baner- 
jee. om Specife Relief (T.LL.), I do 
not find anything therem which 
clearly takes a different view. 


9. In view of the possession that 
grant of injunction in fhis case 
would run contrary to the Proviso to 
Order 39, Rule 1 as’ brought in by 
Orissa Amendment; I must hold that 
the learned Subordinate Judge had 
no jurisdiction fo grant injunction and 
the grant of temporary injunction ac- 
eordigly cannot be sustained, 

10. The appeal is allowed and the 
order granting temporary injunction 
pending suit is vacated. The trial of 
the pending suit be expedited. No 
costs. 


Appeal allowed. 


Secret” 
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AIR 1978 ORISSA ii 
R. N. MISRA AND N. K, DAS, JJ. 
Ananta Prasad Nayak, Petitioner v. 
The Utkal University and others, Op- 
posite Parties. : 
Original Jur. Case 
1975, D/- 29-7-1977. 
Constitution of India, Art, 226 — 
Writ against University — Discipli- 
nary enquiry — Charge against exa- 
minee: involving scrutiny of answer 
papera which were alleged to be im 
ifferent hand — Of the two mem- - 
bers constituting discipline 'commit- 
tee, one was not able to- put his 
signature without assistance because 
of Joss of eye-sight — Held that con- 
stitution of committee was not ap- 
propriate and enquiry was not ade- 
quate — Fresh enquiry by appro- 
priate committee ordered. (Para 8) 


. S. Misra No. 1, for Petitioner; S. 
C. Mohapatra, S. Rath and Govt. Ad- 
vocate, for Opposite Parties, 


` R. N. MISRA, J.:— Petitioner ap- 
peared at the Annual Bachelor in 
Commerce Examination conducted by 
the Utkal University in 1975 as a re- 
gular student from the Ravenshaw 
College at Cuttack. There are ten 
written papers -prescribed for the- 
said examination and petitioner ap- 
peared in all the papers from the 
Ravenshaw College centre of which 
opposite parties 2 and 3 were the 
Superintendent and the Deputy Super- 
intendent respectively. Petitioner 
claims that his examination papers 


No, 2048 of 


. were appropriately valued and the 


marks obtained by him were tabulat- 
ed and as he had secured marks suffici- 
ent enough to obtain a pass in the 
examination, his result was in the 
process of publication. Suddenly, 
however, the same was withheld and 
petitioner was served with a no- 
tice from the University in terms of 
Annexure-1 wherein it was stated:— 

‘Whereas (i) You were a .candi- 
date for annual B.Com. Examination, 
1975 and an Admit Card was issued 
to you where your Roll number was 
284 in the Ravenshaw College Cen- 
tre; 

(ii) You appeared in all the papers; 
. Gii) In all the answer papers you 
have filled up the cover pages your- 


Tu/TU/D489/77/VSS 
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self and inserted Maa Kali on the 
covers; 

(iv) The answers inside all the ans- 
wer papers, are not. in your hand 
and appear to have been written by 
some other person/persons; eo 

(v) Answers in Answer papers: in 
respect of the following subjects ap- 
pear to be in one hand:— . 

(a) English Paper-I 

(b) English Paper-II 
ae Economics Papers — I. I and 
HI; 

(vi) Answers in Answer papers in 
respect. of the following subjects ap- 
pear to be in another hand:— 

Commerce Papers — I, Il & III; 

(vii) Answers in Answer papers in 
respect of the following subjects ap- 
pears to be in a third hand; 

(a) Advanced Accountancy; 

(b) Auditing; 

(viii) Your handwriting is available 
from the answer paper in a College 
examination which has been obtained 
for verification and shows the differ- 
ence of handwriting; 

. (ix) There is no mutilation to the 
disputed answer, papers; 


And whereas, such difference in 
handwriting is not possible unless 
you have adopted unfair means 
which could not be detected at the 
relevant time and the entire fact as 
to how there is difference in hand- 
writing is within your personal 
knowledge; 

Your explanation written. in- your 
own hand (not typed or written by 
another) should be. received by the 
Deputy Registrar on or before the 
24th September, 1975, or. may be 
produced at the time of enquiry to 


'-be held on the 26th September, 


_ 1975, at 11 A.M. in the Utkal Uni- 
versity Office at Vani Vihar, Bhuba- 
neshwar-4, at the beginning, failing 
which it shall be presumed that you 
have no explanation to offer. The 
matter may also be’ enquired into 
that day and if you so like you may 
be present and take part in the en- 
quiry. ; 
Your answer paper of the College 
examination which . disclosés your 
handwriting, your writing in the 
cover pages of the answer papers 
and the answers in those papers 
which disclose different handwritings 
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are the only materials to ke used in 
support of the charges. 

In case you desire to adduce any 
evidence or produce any material, 
you shall be permitted provided you 
pray for the same at the time of en- 
quiry and you should come ready 


for adducing those evidences or pro- . 


ducing these materials during the en- 
quiry at the | time and place fixed. ’ 
Petitioner showed cause as directed 
and took the following stand:— 

; "The letter under reference comes 
in the wake of withholding the re- 
sult of my examination and raises 
certain questions which are really in- 
triguing. 

The statements in (i), (ii) & (iii) un- 
doubted facts. But the statements in 
(iv) to (vii) are preposterous, I wrote 
the cover pages and all the inside 
papers of my answer books, I am 
really astonished how the answers in- 


side the books could be found from» 


my answer books to be in different 
hand, Of course, I shall be in a posi- 


tion to be definite after I see the ans- - 


wer books, but I am assuming for 
the present that your information is 
correct. If what appears to you be 
correct, I can possibly offer no ex- 
planation how my answers were sub- 
stituted by answers written in some 
other hand. 

As regards (viii) my answer papers 
in college examinations are all in 
my hand. 

As regards (ix), it is intriguing how 
without changing the covers the in- 
side answers would appear in the 
handwriting of some person. other 
than mine. Such switching does not 
require mutilation of answer paper. 

Such switching of covers is possi- 
ble after the submission of the ans- 
wer papers. This does not lead to 
the inference that I adopted unfair 
means. How such a switching was 
made cannot be within my personal 
knowledge, I can only speak up to 
the time I submitted the answer pa- 
pers to the invigilator and I ` assert 
that till that time the . answer 


papers were all in my handwriting. . 


After that the University is responsi- 
ble for the same. 

Tf you please call for reports from 
the Invigilators, you will be assured 
that I was throughout. writing in the 


RLE 
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book supplied to me. Now the ques- 
tion is what has become of the ans- 
wers that I wrote. You are aware 
that the examination was being con- 
ducted strictly as per rules, and had 
there been any instance of my bring- 
ing paper from outside or taking 
‘away papers from the examination 


hall, the matter must have been re-. 


ported by the Invigilators. © 


Regarding the materials to be used 
against me, I have no comments to 
make until I see the materials. If 
what you assure me is correct, then 
what I have stated above will apply. 
After seeing the materials, I shall 
state which of them are in my hand. 
However, I would like to rely on the 
reports of the Invigilators and the 
Superintendent in this regard. I 


would also request that the report 
and name of the person who first 
brought the matter to your notice 


be supplied to me and to examine 

_ him before you as to the source of 
his knowledge, .because he is the man 
who knows how the switching of 

covers took place............... us . 


An enquiry followed in the manner 
.indicated above and the University 
_ authorities cancelled the result of 
the examination of 1975 and debar- 
red the petitioner from appearing at 
any examination prior to the second 
examination of 1978, Petitioner as- 
sails this order of the University 
end has asked the Court to quash it. 


2. The Controller of Examinations 
of the Utkal University filed a coun- 
ter affidavit on behalf of opposite 
party No, 1 and stated that neither 
the Invigilators nor the Centre Super- 
intendent nor the examiners of the 
written papers of the petitioner re- 
ported against him, However, during 
the process of publication of the re- 
sult, information was received in 
the University Office that the peti- 
tioner had adopted malpractice in the 
examination. Accordingly all his 
answer papers were collected, exa- 
mined and a prima facie case of mal- 
practice was found. The Discipline 
committee which enquired into the 
matter in the presence of the peti- 
tioner consisted of the Administrator 
and Dr. Misra, Professor of Philoso- 
phy. It has been pleaded that when 
the petitioner appeared before the 


ttee, the answer papers were. 


ee ee en aa 


A. P. Nayak v. Utkal University (R. N. Misra J.) [Prs, 1-2] Ori. 13 


shown to him and after inspecting 
all the answer papers. the petitioner 
stated that they ~were not in his 
handwriting. Asked as to whether 
the answer scripts were intact, he 
examined the same and stated that 
they were intact-.and there did not 
appear to be any evidence of any 
change. Petitioner accepted that the 
writing ‘Maa Kali’ on the cover page 
of each of the answer papers was in 
his own handwriting, In. view of 
these ‘facts, petitioner was asked to 
State if he had got anything more to 
say or show or any further evidence 
to be adduced on his behalf. He 
stated that he had nothing more to 
say than what had already been 
stated in his-explanation and declin- 
ed to addue any evidence, In res- 
ponse to the petitioner’s demand for 
disclosure of the source of the infor- 
mation by the University, petitioner 
had been told that the source was 
not material particularly when peti- 
tioner has conceded on scrutiny of 
the answer papers that they were 
not his. It has been further pleaded 
that the answer papers supplied by 
the University have perforation of 
U. U. at the left hand top and one 
particular type of stapling is adopt- 
ed. The answer papers also bore a 
serial number on the cover. During 
the enquiry the position of the per- 
foration marks on the cover: page as 
also on the pages containing the ans- 
wers were scrutinised and found to 
be symmetrical which prima facie’ 
Satisfied the enquiry committee that 
the contents within the cover pages 
in each of the answer books had not 
been substituted subsequent to the 
perforation of the answer papers. 
The Controller further averred that 
the usual pocess is to collect the ans- 
wer papers in the examination hall 


-and the invigilators carry the answer 


papers to the Centre Superintendent 
and from. his office they are sent to 
the University by insured post in 
properly sealed packets, In the of- 
fice they are not at all opened, Dur- 
ing 1975, the area covered by the 
jurisdiction of the Utkal University 
was divided into five zones each with 
a Supervisor-in-charge and the ans- 
wer papers of each zone were carri- 
ed by the University vehicles and. 
staff to the respective Supervisors. 


The Supervisors satisfied themselves 
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as to genuineness of seals and their 
being intact before taking delivery of 
the answer papers, The examiners 
met. the Zonal Supervisors within a 
fixed period to take over their as- 
signments; and returned the packets 
after examining the answer 
The Zonal Supervisors after receiving 
the valued: seripts together with per- 
forated: mark-sheets sent them to 
the University Office and in the Uni- 
versity Office tabulation was made on 
the basis of the perforated mark- 
foils, In view of the strict care taken 
throughout from the stage of the In- 
vigilator collecting the answer papers 
in the examination hall up to receiv- 
ing the answer papers from the Zo- 
nal Supervisors: along with marks, 
there was absolutely no scope for 
substituting the answer papers with- 
im the cover pages after the answer 
papers: had left the candidate. The 
following circumstances have. been 
‘stated to be the basis for the conclu- 
sion that the petitioner was. guilty of 
malpractice: — 

(a) As conceded, the answers were 
not in the handwriting of the peti- 
tioner in any of the answer books: 

(b) The perforated marks U. U. and 
‘the staples were intact and the ans- 
-wer papers had not been mutilated in 
any manner; 

(ce). There was no chance of the ans- 
wer papers. being mutilated by any- 
body and there would be no justifi- 
able reasons. to assume that the ans- 
wer papers of the petitioner alone 
had been picked up from out of the 
ge bundles. to be specially attend- 
ed to; 

(dì The names of the examiners, 
the movement to and fro to the 
Zones were kept. secret and no out- 
sider had knowledge about it; 

(ey From a big lot of answer pa- 
` pers, it would be difficult for any 
ene to pick up these of the peti- 
tioner particularly when the peti- 
tioner’s. answer papers would be kent 
distributed in ten separate packets 
relating to the ten separate papers. 
Unless a person has too much of in- 
terest, it would indeed be difficult 
for any outsider to undertake sucha 
process; 
~ (£) The AGriclatrator and Dr. 
Misra, the other member of the Com- 
mittee, had no- prejudice against the 


papers. 
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petitioner and since after a dispas- 
sionate examination of the materials 
and hearing granted to the petitioner 
the conclusion has been reached by 
the Discipline Committee. - 

It has been further pleaded that 
the answer papers were shown to the 
petitioner for his own examination 
and after having seen them, peti- 
tioner did not want to adduce any 
evidence in defence, The proceed- 
ings of the Dicsipline Committee as 
also the final order have been pro- 
duced as enclosures to the counter 
affidavit being Annexures B/1 and 
C/1 respectively. 

Petitioner filed a rejoinder. 


3. Petitioner applied for a direc- 
tion to the University authorities to 
produce his answer papers and coun- 
sel for the University agreed as 
would appear from order No. 6 dated 
2-2-1976 to produce them. An en- 
dorsement on the order-sheet dated 


20-2-1976 shows that counsel for the - 
University filed 


the answer papers in 
a sealed packet, Order No. 9 dated 
28- 2-1977 runs thus:— 


ramon At the instance of the coun- 


sel for the petitioner, the packet was 


opened in Court during hearing. One 


of the answer papers produced in > 


book No. 138875 as given on the co- 
ver page shows the subject to be 
English Paper I where the candidate 
with Roll No, 284 has secured 30 
marks. The first page of the answer 


paper deals with Temperature. Ther- ` 


mal Expansion and there is no indi- 
cation of anything relating to Eng- 
lish Paper I inside, Another answer 
Paper deals with Economics Paper 
IHI and the answer paper in book No. 
A.143708 contained some answers 
touching the subject of Physics, as 
we are told at the Bar. Under book 
No. A, 914243 labelled as subject of 
law contained the answer on Tempe- 
rature, Thermal Expansion. We have 
also found that two answer ‘books 
separately marked with the same roll 
number have substantially the same 
answers. 


The Controller of Examinations be 
called upon to file an affidavit ex- 
plaining as to how these things hap- 
pened 
Pursuant to the aforesaid direction, 
the Controller of Examinations.. filed 


w 
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‘an affidavit on 21st of March, 1977, 
wherein he took the stand:— 


“That after conclusion of the pro- 
ceedings by the Examination Disci- 
pline Committee, the answer papers 
were wrapped with two rose-colour- 
ed fly-leaves of the University, put 
inside a cloth bound cover which was 
sealed with my official seal which 
bears my inverted facsimile signature. 
This sealed packet was kept in a 
Godrej Stee] Almirah in the strong 
room where question papers are 
kept. The room is well secured by 
grilled collapsible iron gates besides 
wooden doors which are provided 
with two locks. The keys remain in 
my personal custody. When it was 
required to be submitted to Hon’ble 
Court this sealed packet was put in- 
side another clothbacked cover of 
the University and this outer cover 
was again sealed and submitted on 
20-2-76 

That on the 18th of March. 1977, I 
examined the answer papers which 
were kept in a sealed packet by the 
Deputy Registrar, I found only one 
clothbacked cover bearing seals and 
not two such covers which were sub- 
mitted to the Court. 

That on examination of the ans- 
wer papers it was found that the 
cover pages only of all the ten ans- 
wer papers were the same as when 
they were put in the sealed covers. 
But the inner pages in all the ten 
answer papers are not the same as 
when they were placed before the 
Examination Discipline Committee and 
later kept in a sealed cover which 
was submitted to this Hon’ble Court. 


That before the Examination Dis- 
cipline Committee and said that they 
were intact (sic), I found on exami- 
nation before the Deputy Registrar 
(of the Court) on 18-3-77 that they 
are not intact. The stapling of al 
the answer papers has been manipu- 
lated and interfered with clearly 
showing the marks of interference. 
The inside papers did not bear the 
punch hole which were found on the 

' cover pages of the answers. The per- 
foration marks 'U.U? which should 
run through the entire answer script 
are found at different places on the 
outer cover and the inner pages. 
They are not symmetrical in the in- 
side papers and the covers,.The màr- 
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ginal folding marks of the cover and 
inside paper do not overlap and ™ 
some cases the cover does not bear 
any folding mark ‘whereas the in- 
Side papers bear folding marks. 
That in view of the fact that the 
original inside papers ‘have ‘been 
detached from the cover page and 
substituted by some other papers, the 
answer papers contain some irrele- 
vant writings, Similarly identical 
writings are found in two papers ‘be- 
cause of indiscriminate substitution. 

That on examination of the ans- 
wer papers, I am satisfied that they 
are not the same as were submitted 
to this Hon’ble Court although the 
covers in all the answer papers are 
the same. It is not possible for me 
n explain how the substitutions were 
one. 


That if the Hon’ble Court so de- 


sire, the following circumstances may 


be subjected to a more detailed 
probe by experts in the line to dis- 
ales how the matters were substitu- 
ed:— 

(a) Absence of one of 
backed sealed covers; 

(b) Presence of a marginal cut 
mark in the cloth-backed cover in a 
corner with a fine cutting instrument 
when the remaining portion of the 
same margin has been irregularly 
torn out; 

(c) The inverted facsimile signature 
in the seals found on the cover now 
in the custody of the Deputy Regis- 
trar are to be compared with the 
seal of the deponent to find out 
whether they are identical or not.” 
The aforesaid affidavit was placed 
before the Court on 22-3-1977, when 
the following order was passed:— 

“Pursuant to our direction in order 
No. 9, the Controller of Examinations 
has filed an affidavit yesterday. Many 
of the statements made therein are 
challenged by Mr Misra for the 
petitioner, The facts already dis- 
closed show that the cover page in 
each of the answer papers is owned 
by the petitioner to be in his own 
handwriting. The writing inside is 
disowned, It has further transpired 
that while the cover paper would 
show that the subject of examina- 
tion is English Paper-I, the answer 
inside deals with Temperature, Ther- 
mal Expansion and items of that 


the cloth- 


` explain as to how while the 


“u 
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type, Admittedly, the. answer pa- 


“pers were in the custody of the Uni- 


versity and the. Controller has also 


stated to that effect in his counter 


affidavit. The University ‘has to 
cover 
remained unchanged, the matter 
side was changed. For consideration 
of this aspect of the matter, we find 
there is no help in the affidavit. 
Since the matter is of a serious na- 
ture, it is appropriate that the Con- 
troller of Examinations be summon- 
appear for examination in 
Court. ......... ai 

Pursuant to the said direction, the 
Controller of Examinations appeared 
on 27th April, 1977 and was exa- 
mined. On that day, we passed the 
following order:— 

“Mr. Mohapatra, counsel for the 
University, makes a statement before 
us in Court after the Controller of 
Examinations of the University was 
examined to the effect that he deli- 
vered the sealed packet to the De- 


` puty Registrar of the Court. On 28-2- 


77, the sealed packet was brought to 
the Court. As order No. 9 would 
show, at the instance of counsel for 
the petitioner the packet was open- 
ed in Court during hearing, Nothing 
unusual appeared with the seals and, 
therefore, the Division Bench which 
handled the matter that day consist- 
ing of one of us and Panda, J., did 
not make any specific record. . The 
answer papers were directed to be 
put into a sealed cover and the ‘pac- 
ket was also directed to be kept with 
the Deputy Registrar to be opened 
only with the permission of the 


- Court. On an application of the Uni- 


versity authorities, by order No. 10, 
inspection of the answer papers con- 
tained inthe sealed packet was 
pranted and, as a fact, the Control- 
ler of. Exminations -has examined the 
papers with the Deputy Registrar. 
We leave this note for reference 
when the case is further heard. The 
papers be sealed and left with D. R.” 
On an application of the petitioner, 
the then Administrator of the Univer- 
sity has also been examined. We 
shall -refer to the evidence of the 
Administrator and the Controller in 


due course. 


4. From the cover pages of the 
answer papers. which are admittedly 
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in the handwriting. of the petitioner, 
he following materials are, avail- 
able:— 








Sr. _Dateof Subject Number of Mark 
No. Examina- answer ‘ secured 
tion book >` 

I 30-4-1975 English 
Paper I 138875 ` 80 
2 2-5-1975 English 3 
Paper IE 138814 4 
8. 545-1975 Eco (Perhaps 
Paper I) 140721 : BB 
4 7-5.1975 Economics ; ' . 
, Paper II 140965 38 
5. 951975 E.C, II 148708 | 43 
6. 125-1975 A.C. 148967 48 
7. 1451975 S.T. 145800. 55 
8. 16-5-1975 Law 914243 i. 47 
9. 19-5-1975 A. A. 237671 ` 48 
10. 22-5-1975 Auditing . 238016 30 
These. ten answer books were ad- 


mittedly valued by duly appointed 
examiners of the University. We see 
no reason to dispute the pbsition 
that. the different examiners valued 
the answer papers and assigned marks 


on merit. If the answer papers then. 


contained what they now contain, 
there could be no scope for the peti- 
tioner to secure any mark in any 
paper. We propose to demonstrate 
our conclusion by referring to the 
answers in the suject of law ‘— a 
matter in which, we believe. we are 
in a position to scrutinise the . con- 
tents. The first answer is on “tem- 
perature and thermal expansion.” It 
is stated to be answer to question 
No. 3 where 9 marks have been as- 
signed. The second answer ‘deals 
with “Ideal .gas temperature” and 13 
marks have been given, The | next 
answer is on “Volume expansion” as 
against question No. 5 and 5 marks 
have been assigned. The answer to 


the sixth question is on “General gas . 
‘been - 


law” where no marks have 
given. The cover page has marks 
against questions 5, 6. 7, 8 and 9. 
None of the answers is on the topic 
of law. Admittedly, the answers do 
not represent the questions set for 
the paper, It is also clear that while 
different questions have been 
wered, the cover page shows credit 
of marks in other questions differ- 


ent from those which have been ans-. 


wered, It is clear beyond any dis- 


pute that the contents of the ans- 


wer papers as now found were not 


ans- - 


J 
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in existence when the examiners 
were: scrutinising the answer papers 
for purpose of valuation, As we find. 
initially petitioner had secured 41 
marks in the Law paper which has 
been re-valued and made 47. There 


are two sets of initials on the cover- 


page and it has been explained to us 
at the time of argument that one is 
the signature of the Examiner and 
the other of the Head-Examiner. In 
the. absence of. any material. we do 
not think it appropriate to say any- 
thing more on that aspect of the 
matter. Our observations about the 
law paper.equally apply to each of 
the other answer papers. 


If these answer papers were inside 
the cover page, it is clear, therefore, 
that no examiner would have given 
credit to the petitioner for such ans- 
wers. It must, therefore, follow that 
answers relevant to the subjects in 
which petitioner was examined and 
appropriate for questions set in the 
examinations were available in the 
respective answers. There can also 
be no doubt in. the premises that 
after the papers have been ‘valued, 
the contents have been changed 

5. Petitioner has now admitted and 
had also admitted that position be- 
- fore the Discipline Committee that 
the contents in the answer papers 
shown to him at the enquiry were 
not in his hand, In the show cause 
issued to the petitioner, it had clear- 
ly been indicated that the answers 
were found to be in the hands of 
three different persons. If by then, 
the present answers were inside, 
such an allegation would not have 
been made because upon a look at 
the answers we find that they ‘seem 
to be in two different hands only. 
At the enquiry, if these answers 
were in existence, petitioner as also 
others who participated in the en- 
quiry could not have overlooked the 
fact that these were not the answers 
to the questions. The drawings ap- 
pearing in some of the papers would 
be wholly out of place in answer 
papers on Commerce subjects. We 
are, therefore, led to hold that the 
answers as now available were not 
the answers which the answer books 
contained at the time the papers 
were valued or at the time when the 
enquiry was conducted. - 
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‘answer papers. 


6. The answer. papers now found 
in the record were filed by counsel’ 
for the University after the same 
had been received by him from the 
Controller of Examinations through 
an Assistant of the University, The 
packet containing the answer papers 
had been given to the Deputy Regis- 
trar of the Court and it has been 
gathered that the same had been 
kept in the iron safe meant for va- 
luable documents, the key whereof is 
kept by the Deputy Registrar him- 
self. The sealed packet was opened in 
the Court in the presence of the learn- 
ed Judges constituting the Division: 
Bench, as already indicated, We are, 
in the circumstances, satisfied that 
there has been no substitution of the 
answer papers after the packet had 


-been tendered to the Deputy Regis- 
` trar. On the allegation of the Uni- 


versity, the - answer. papers which 
were valued had been written by 
three different hands, none being in 
the hand of the petitioner and had 
been submitted for valuation, which 
meant one substitution which, for con- 
venience hereafter may be referred 
to as “first substitution”. The answer 
papers as now found, for the reasons 
we have indicated must have under- 
gone another substitution which for 
convenience we refer as “second sub- 
stitution.” There have thus been 
prima facie two substitutions of 
For the reasons we 
shall presently indicate both the sub- 
stitutions seem to have been after the 
answer papers were collected in the 
examination hall and before they 
were produced in this Court, The se- 
cond substitution is not very material - 
so far as the petitioner’s results are 


concerned, though they have far- 
reaching effect for other purposes. 
The first substitution, however, is 


directly connected with the petitioner’s 
performance and merit of the case as 
such. 


7. It is not the case of the Univer- 
sity that some other persons imperso- 
nated for the petitioner in the exami- 
nation hall nor is it the allegation 
that the answer papers not written 
in the examination hall had been ten- 
dered at the close of each day’s exa- 
mination. The cover page of each of 
the ten papers has been signed by the 
Invigilater of the day in the examina- 
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tion hall. On verification we find that 
different persons have signed on diffe- 
rent days, It would, therefore, be 
appropriate to accept that nothing was 
wrong until the answer papers were 
deposited with the Invigilators on the 
respective days of examination. As the 
whole paper in each of the subjects 
had been written in one hand, appa- 
rently the examiner thereof had no 
scope to.make any complaint. It was 
only when all the answers were com- 
pared, there could be scope to allege 
that there were answers in three 
different hands. Non-receipt of com- 
plaint from the examiner, therefore, 
is an innocuous feature, Prima facie, 
both the substitutions thus seem to 
have occurred after the answer books 
had been collected from the examina- 
tion hall and before they were pro- 
duced in the Court. 


8. We have now to deal with two 
different aspects firstly, as to the 
merit of the case and then about the 
answer papers in the custody of the 
University. The enquiry conducted 
by the Disciplinary Committee has 
not been a very appropriate ore. Dr. 
Misra, one of the members of the 
Committee was incapable of seeing 
things, About him, the Controller has 
stated in his evidence :— 

M ouieus One of the members of the 
disciplinary committee was Dr. Gane- 
swar Misra who does not have eye- 
sight enough to put his signature by 
himself, He puts his signature only 
if given assistance to sign any docu- 
Ment, .....000- n 
We do not propose to make any 
further comments as in our view it is 
sufficient to say that in an enquiry 
of the present type, scrutiny of the 
papers was necessary and a person 
who was not able to put his own 
signature without assistance on acco- 
unt of loss of eyesight should not 
have been on the committee which in 
view ‘of the allegations was re- 
iquired to closely scrutinise the answer 
papers. 

In the absence of allegations of sub- 
stitution at earlier stages, i.e, allega- 
tions of substitution from the Invigila- 
tors, Centre Superintendent, et cetera, 
the committee should have held a 
more detailed examination to find out 
the truth. A memorandum of enquiry 
should have been recorded m pre- 
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sence of the petitioner and he should 
have been asked to sign it so that 
there could be no scope for challenge 
as to what happened in the enquiry. 
The Disciplinary Committee should 
have also taken into consideration 
many circumstances appearing in the 
answer papers, For instance, in the 
answer paper in book No, 236016 
dated 22-5-1975, the subject seems to 
. be “auditing” and has been written by 
the petitioner as “ADITING”’. We are 
of the view that the enquiry has not, 
been adequate and the constitution of 
the Committee has not been appro- 
priate. As such the petitioner should 
be given another opportunity of being 
heard on the charges framed and the 
cause shown. . 


9. What we have said above should 
normally have been sufficient for dis- 
posing of the writ petition. We can- 
not, however, overlook the seriousness 
of the matter. Universities’ have been 
set up for teaching and conducting 
of examinations, The institution is 
a big social trust. Thousands of stu- 
dents sit at the different examinations 
conducted by the Utkal University 
and accept the adajudicatory assess- 
ment made of their performances by 
it, The system of examination has 
been intended to be fool-proof. 
Acceptance of the assessment made 
by the University lies upon the same 
being just and correct, Social institu- 
tions: accept the valuations to be ap- 
propriate on the basis that the perfor- 
mance is assessed in a dispassionate 
manner. In order that assessments 
made by the University have univer- 
sal acceptance, it is absolutely neces- 
sary that the fool-proof character of 
the process should not be doubted. If, 
however, after the answer papers are 
collected and are in the custody of 
the University they are available to 
be sutstituted ‘the basic confidence 
would soon be lost and the Utkal Uni- 
versity would soon cease to be of any 
utility to Society. Examinations con- 
ducted by the University would be 
more a mockery than a social event. 
Both the Administrator as also the 
ControHer of Examinations have 
claimed that all care has been taken 
to preserve the answer papers, but 
here is an enigma which unless 
answered by appropriate probe would 
knock out the faith of the society in 
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the process, We would, therefore, 
commend to the Chancellor of the 
University to direct appropriate 
enquiry into the entire system and 
ensure that the unfortunate incident 
appearing in the case may not recur 
and those that are responsible for 
what has happened are appropriately 
dealt with so that the institution con- 
tinues to be of service to sociey in 
future, 

‘40. The writ application is allowed, 
the impugned punishment: is quashed. 
We direct that. an appropriate Disci- 
plinary Committee be set up and the 
enquiry be made afresh and the char- 
ges raised against the petitioner be 
dealt with against on the basis of the 
explanation already furnished in 
accordance with law. We make no 
order for costs. 

11. We further direct that the 
Registrar of the Court shall cause a 
copy of our judgment to be transmit- 
ted to the Chancellor of the 
sity for such action as he may consi- 
der appropriate. 

DAS, J.:—I agree. 


Petition allowed. 





AIR 1978 ORISSA 19 
1| 1977 CRI. L. J. 2053. 
i FULL BENCH 
R. N. MISRA, B. K, RAY AND 
P. K. MOHANTE, JJ. 
Shanti and another, Appellants v. The 
State, Respondent. l 
Criminal Appeals Nos. 212 of 1974 and 
24 of 1975, D/- 4-5-1977.* ` 
(A) Criminal P. C, (5 of 1898), Ss. 164 
and 533 — Recording of confessional 


statement — Duties of Magistrate — Ques- - 


tion as. to substantial. compliance with 
S. 164 (3) — Recourse to Ss. 29 and 80 
of Evidence Act and S. 533 of Cr. P. C., 
if available. (Evidence Act (1872), Ss. 29 


‘and 80). ILR (1970) Cut 649 Overruled. — 


Observation of Mohanti J. in ILR (1975) 
Cut 1557, Held not good Iaw. 

Per Misra and Ray, JJ: 

Where: the prosecution relies upon a 
confessional statement of the accused in 





*(From Common order passed by G. S, 
Patnaik, Addl, S. J., Balasore, D- 7-11- 
1974.) i 
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proof of the charge, strict compliance with 


the provisions of S, 164 of the Code of 
Criminal Procedure is imperative. 


It is essential that the Magistrate before 
recording the confessional statement must 
explain to the confessing accused that he 
is not bound to make a confession and 
that if he makes a confession it.may be 
used as evidence against him. The Magis- 
trate should also question the accused 
with a view fo ascertaining whether the 
accused is making the confession volun- 
tarily and on such questioning he should 
have reason to believe that the confession 
is being made voluntarily. 

Where there is substantial compliance 
with the requirements of S, 164 (3) of the 
Code of Criminal Procedure, reliance can 
be placed on the provisions of Ss. 29 and 
80- of the Evidence Act and any non-com- 
pliance with the provisions of 5, 164 of 
the Code of Criminal Procedure may be 
regularised by application of S, 533 of 
that Code. 

The bare certificate in the prescribed 
form with nothing more would not satisfy 
the requirements of S. 164 of the Code. 


- A mere failure, however, to record all the 


questions put to the confessing accused 
does not necessarily entail the rejection 
of the confession as inadmissible, As long 
as there is substantial compliance, evi- 
dence aliunde is available to cover the 
lacunae and the recording Magistrate may 
be examined in support of the compliance 
of the formalities, 


- Whether confession has been properly 
tecorded or not must be left to be de- 
cided by the Judge before whom it is 
tendered as evidence and admissibility 
would ordinarily depend upon several 
facts in a given case and it would not be 
appropriate to lay down any hard and 
fast rule regulating admissibility, 
Case law discussed, ILR (1970) Cut 649 
Overruled, Observation of Mohanti, J. in 
ILR (1975) Cut 1557 Held not good law. 
t977 Cri LJ 1018 (Orissa) Approved, 
(Paras 10 and 11) 

Per Mohanti, J.:— 

Where in fact there has been no ques- 
tioning of the accused by the Magistrate 
before recording the confession, the record 
of the confession- cannot be said to be in 
substantial compliance with the require- 
ments of sub-section (3) of S. 164. 

(Parg 18) 

A -Magistrate should record the ques- 
tions and answers, as the record of those 
questions and answers would be the best 
means of enabling the trial court and the 
appellate court to arrive at a reasonable 
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conclusion that the confession was made 
voluntarily, When there is nothing on the 
record to show that any attempt was 
made by the Magistrate to find out whe- 
ther the confession was voluntary or not 
it would be difficult to accept his certifi- 
cate on the printed form: at its face value. 
; (Para. 19) 

Section 29 of the Evidence Act provides, 
inter alia, that if a confession is other- 
wise relevant, it does not become irrele- 
vant merely because the accused “was 
not warned that he was not bound to 
make such confession, and that evidence 
of it might be given against him”. This 
section makes an exception in the case 
of the two warnings, but there is nothing 
in this section to do away with the neces- 
sity-of questioning the accused for the 
purpose of finding out whether the con- 
fession was made voluntarily. (Para 20) 
Tf as-a matter of fact that the confes- 
sion was duly recorded, that is to say, 
after the necessary warnings and the 
questioning, but the Magistrate has failed 
to embody that fact in the record of con= 
fession such a defect would be curable, If 


the warning had not in fact been admin- . 


istered or if the Questioning had not in 
fact been made, the confessional state- 
ment would not be held to have been 
“duly made” and Section 533 cannot be 
taken recourse to, Though the record of 
._ confession may not indicate the questions 


i “put by the Magistrate and the answers 


` given, it is open to the Magistrate to give 
oral evidence about the same, and if the 
oral evidence of -the Magistrate that neces- 
sary questions had been put is believed 
by the Court the confession will not be 
vitiated. (Para 21} 


When a confession duly taken is tender- . 


ed in evidence at the trial, it proves it- 
self under S, 80 without calling the Magis- 
trate who recorded it, But it may be that 
in recording the confession all the provi- 
sions of law were not complied with e.g. 
the Magistrate. may-not have given the 
necessary warning or satisfied himself 
about the voluntary nature of the con- 
fessiori by questioning the accused pro- 
. perly, or he may not have appended the 
memorandum and the certificate required 
by Ss, 164 and 281 (S.-364 old) Cr.P.C, 
Such a confession cannot be said to have 
been in accordance with law, and no pre- 
sumption can be raised. under’S. 80, If 
the formalities have ‘not been observed 
the confessional statement is inadmissible 
unless the defects can be cured by the 
examination of the Magistrate, who re- 
corded it, under `S, 533 Cr. P.C. (old). 
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This section, however, says nothing about 
there being any presumption regarding 
the voluntariness of the confession, 
. (Para 22) 
The observation in ILR (1970) Cut 649 to 
the effect that the “evidence in Court 
would not be of any avail in the absence 
of any specific record of the actual ex- 
planation, warnings and/or the caution” 
does not correctly reflect the legal princi- 
ple. (Para 23} 


Section 533 can only apply whether the . 
Magistrate although he had not made -a 
record of the facts that he had given the 
necessary warnings and had questioned 
the accused, had- in fact done so and de- 
posed to those facts in Court. Where 
neither the record of the confession nor 
the evidence of the Magistrate discloses 
that he had given the necessary warning 
and had questioned the accused with a 
view to know whether he was going to con- 
fess voluntarily, the confession recorded 
by the Magistrate must be held to be in- 
admissible in evidence. The printed cer- 
tificate would not be of any avail in such 
a case. Observation of Mohanti, J, (him- 
self) in ILR li Cut, 1557, held, to be 
correct. (Para 24) 


(B) Evidence Act (1 of 1872), S. 3 —De- 
lay between occurrence and trial — Minor 
discrepancies in evidence — Effect, 

Fer Misra and Ray, JJ.:— 


On account of the delay of about 3 years 
between the occurrence and the . trial, 
some amount of discrepancy is bound to 
creep in. Therefore, it would not be ap- 
propriate to test the veracity of the evi- 
dence by giving undue emphasis on minor 
discrepancies. (Para 8) 

(C) Evidence Act (1 of. 1872), S. 3 — 
Testimony of close relation — Apprecia- 
tion. 


_ Per Misra and Ray, JJ.i— . 


It is human experience that close re- 
Tations have an anxiety to see that the 
true culprit is punished. Therefore, it is 
unnatural that the daughter would false- 
ly implicate her mother as the author of 


the murders. (Para 8) 
Cases Referred: Chronological Paras 
1977 Cri LJ 1018 (Orissa) 9, 11, 25, 
ILR (1975) Cut 1557 9, 1l, 24 


1974 Cri LJ 683: AIR 1974 SC 799 14 
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ILR (1970) Cut 649 , 11, 23 
1964 (1) Cri LJ 263 (2) : AIR arr 'SC 358 
21 
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144 9 
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9 
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3 
(1868) 1 Beng LR (O. Cr.) 15 9 
B. S. Patnaik, Amicus Curiae, for Ap- 


pellants; Addl, Govt, Advocate, for Res- 
pondent, 

R. N. MISRA, J.:— The Additional Ses- 
sions Judge of Balasore by Judgment 
dated 7-11-1974 in Sessions Trial No. 12/ 
42 of 1974 convicted Shanti alias Satya- 
bhama Devi under S, 302 of the Indian 
Penal Code and Tauli Jena: under Sec- 
tion 302/120-B of the Indian Penal Code 
and sentenced each of them to undergo 
rigorous imprisonment for life. Criminal 
Appeal No, 212 of 1974 is by Shanti while 
the other appeal is by Tauli Jena against 
the common judgment of conviction and 
both these appeals were sent from jail. 

2. When these two appeals were placed 
before a Division Bench for hearing, 
notice of enhancement of sentence from 
rigorous imprisonment for life to one of 
death was issued. After the appellants 
were served with such notice, the matter 
was placed for hearing and by order dated 
2-8-1976, a Division Bench consisting of 
two ofus (R. N. Misra and Mohanti, JJ.) 
directed fhe appeals to be placed before 
a Full Bench for hearing in consideration 
of the fact that certain Bench decisions of 
this Court took inconsistent views in re- 
gard to admissibility of confessional state- 
ments which did not satisfy the require- 
ment of S. 164 (3) of the Code of Criminal 
Procedure, That is how these appeals 
have come for hearing before us. 

3. U. D. Case No. 8 dated 3-4-1971 was 
registered by the Officer-in-charge of 
Bonth Police station on the basis of the 
death of Lakshmi Devi and Prafulla Kar 
who were wife and son respectively of 
one Narayan Kar, on the report of the 
Medical Officer of the Bonth Government 


Shanti v. State (FB) (Misra J.) 


{Prs. 1-6] . Ori. 21 


Dispensary (P. W, 10). During investiga- 
tion of the said U, D. case, the Investigat- 
ing Officer came to learn that at about 
9 a.m. on 3-4-1971 while Lakshmi was ill 
and was being nursed by appellant 
Shanti, the deceased was given some 
liquid food in which poison was suspect- 
ed to have been added. He further ga- 
thered that on the previous day i.e. 2-4- 
1971, the appellant Tauli Jena had made 
over some liquid in a bottle and had in- 
structed Shanti to administer the same 
mixed with curd to Lakshmi. The Officer- 
in-charge, therefore, drew up the First In- - 
formation Report on 5-4-1971 and took up 
investigation. 


4. Prosecution case briefly stated is 
that on 2-4-1971 in the evening Tauli Jena 
handed over a small bottle containing 
deadly poison to Shanti on receiving pay- 
ment of Rs. 30/-. Teuli instructed Shanti 
that the contents of the bottle be mixed 
with curd and the same be administered 
to Lakshmi by way of Sarbat. Tauli claim- 
ed payment of Rs, 100/- in case Lakshmi 
died by this process. Lakshmi was ill and 
was being treated by members of the 
family, Next day at about 9 am. when 
Lakshmi asked for water to drink, Shanti 
offered Sarbat and prepared the same by 
adding the contents of the bottle to the 
Sarbat made out of curd. While Lakshmi 
was drinking, her young daughter Geeta 
insisted upon being given Sarbat. Laxsh- 
mi’s mother (P. W, 9) thereupon gave the 
glass to Geeta and she took a few sips. 
Shanti then took the glass and put it on 
a wooden frame near about. Shanti’s 
young son Prafulla who was then running 
about came and drank the rest of the con- 
tents of the glass, These persons were 
rushed for medical help but soon there- 
after, Lakshmi, Geeta and Prafulla died, On 
chemical examination, poison was detect- 
ed in the liquid substance in the bottle as 
also in the viscera of Geeta, After investi- 
gation, accused persons were sent up for 
trial 

5. Appellant Tauli denied all the al- 
legations of the prosecution and pleaded 
that he had been falsely implicated on ac- 
count of some dispute between him and 
the Officer-in-charge of the Police Sta- 
tion in regard to price of fish taken by the 
Police Officer from him. Shanti denied 
her complicity in the alleged offence and 
maintained that she was not in her pro- 
per senses when a confessional statement 
is said to have been recorded by the 
Magistrate. i 

6. To prove its case, prosecution ex- 
amined as many as 17 witnesses of whom 
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some happen to be relations. To support 
the plea of alibi of Tauli, D. W. 1 was 
examined. Several documents were ex- 
hibited in support of the prosecution case. 
The learned Trial Judge accepted the pro- 
secution story and came to hold that the 
appellants were guilty of the offences for 
which they were charged and convicted 
them thereunder and imposed 
as indicated already. 


7. Counsel for appellants contends that 
(i) The prosecution evidence in material 
particulars wag inconsistent and contra- 
dictory. 

Endrine was found in M. O. V, while the 
viscera showed folidol, P. W. 3 stated that 
P. W. 2 and herself were the only two 
witnesses to Shanti giving the Sarbat to 
Lakshmi while P, Ws. 1, 4 and 9 claim 
to have also seen the act of making over 
of Sarbat. According to P. W. 2, the 
bottle of poison was made over inside the 
house of P. W. 1 while according to P W. 
7, the place of making over was the front 
verandah of P, W. 1. 

(ii) In the absence of a motive, the en- 
tire prosecution case became weak and so 
improbable that no court should accept 
it. : 

The prosecution case is that Lakshmi 
and Shanti were pulling on well. In fact, 
in the confessional statement Shanti had 
stated that Lakshmi out of her income 
was maintaining her and the familv. 
When the relationship was so cordial, it 
is difficult to accept the prosecution case 
that Shanti must have poisoned Lakshmi 
to death. 

(iii) Adverse inference should have been 
drawn against the prosecution case fot 
non-examination of the doctor, who con- 
ducted the post-mortem and the investi- 
gating Officer who substantially conduct- 
ed the investigation. Similarly, adverse 
inference should have been drawn for not 
sending glass tumbler (M. O. VD for 
chemical examination, i 

No explanation has also been furnished 
as to why the visceras of Lakshmi and 
Prafulla have not been sent for chemical 
examination. Though vomiting material 
had been preserved according to P. W. 10, 
the same does not seem to have been sub= 
jected to examination. 

(iv) The prosecution case suffers from a 
high degree of improbability, inasmuch as 
Tauli would not have made over the poi- 
sonous substance contained in the bottle 
during the day particularly in presence of 
some witnesses and Shanti would not have 
put the glass with the poisonous Sarbat 
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that Lakshmi declined to drink any more 
on a wooden frame near about. In ordi- 
nary course of events, there would be an- 
xiety to empty the glass sp that there may 
not be a trace of poison left in the glass. 

When the two children as also Lakshmi 
showed abnormal symptoms, P.W.2 in 
normal course was expected to disclose 
that she had seen a bottle of poison be- 
ing made over. 

(v) The prosecution evidence does not 
lend assurance to the case and the con- 
fessional statement of Shanti suffered 
from incurable defects and should, there- 
fore, have been brushed aside complecely. 

8. We shall now proceed to examine 
the evidence in the light of the several 
factual contentions raised before us at the 
hearing, ; 

Narayan was first married to Lakshmi, 
but they started living separately for 
several years and Narayan then marri- 
ed Shanti, Later, a rapproachment was 
brought about and Narayan and Laks- 
hmi started living together and Geeta; 
the daughter was born to them. Narayan 
got a son Prafulla through Shanti. Ac- 
cording to the prosecution, the return of 
Lakshmi to Narayan was an obnoxious 
feature so far as Shanti.was concerned. 
Tauli was prosecuted for a dacoity in the 
house of Lakshmi’s father and Lakshmi 
appears to have deposed against Tauli in 
that case. Tauli was anxious to take re- 
venge and when the opportunity came, 
Tauli prevailed upon Shanti to take away 
the life of Lakshmi. Restoration of good 
relationship between P. W. 1 and Lakshmi 
in ordinary course of events must have 
aroused a sense of dissatisfaction and an- 
ger in Shanti and Tauli appears to have 
exploited the situation. This aspect of 
the story has been accepted by the trial 
court and we do not see any justification 
to discard it. The defence argument that 
there was no motive for the occurrence, 
therefore, does not seem to be wholly 
true, 

The event was of 1971 and the trial took 
place in 1974. On account of the delay of 
about 3 years between the occurrence and 
the trial, some amount of discrepancy is 
bound to creep in. Therefore, it would 
not be appropriate to test the veracity of 
the evidence by giving undue emphasis 
on minor discrepancies. Of the prosecu- 
tion witnesses examined, P. Ws. 1, 2 and 
9 are close relations of appellant Shanti. 
P. W., 1 is her husband and P. W. 2 is a 
daughter of P. W. 1 and the appellant 
Shanti. P. W.9isP. W. I's mother-in law 
being the mother of Lakshmi. P. W. 5 
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is the wife of P. W, 8 and P. W. 8 is an 
agnate of P. W. 1. P. Ws. 3 and 4 are 
two ladies from the neighbourhood. Ad- 
mittedly appellant Shanti and. Narayan 
were pulling on well. There is, therefore, 
absolutely no reason as to why Narayan 
would say anything implicating Shanti 
in such a heinous crime. It is also not ex- 
pected of P, W. 2 who is a daughter to 
implicate her mother in the offence. It is 
human experience that close relations 
have an anxiety to see that the true cul- 
prit is punished. Therefore, it is unnat- 
ural that P. W. 2 would falsely implicate 
Shanti as the author of the murders. It is 
true that P. W. 2 initially denied that 
Shanti was her mother but later in the 
deposition the relationship has been ac- 
cepted, P. W, 9isanelderly lady and isin 
the position of Shanti’s mother. There 
would also be no reason as to why Shanti 
would be implicated by her as offering 
poisonous drink to Lakshmi particularly 
when the two co-wives were apparently 
pulling on well. P. W. 2 testified to the 
fact that Tauli made over the small bottle 
with some white substance in it to Shanti, 


There is no justification at all as to why ` 


P. W. 2 would perjure herself against her 
mother. P. W, 7 who is the only other 
witness to say about the making over of 
the bottle has corroborated P. W, 2 in 
material particulars. The learned Trial 
Judge has accepted the evidence of these 
two witnesses and we do not see any jus-. 
tification to take a different view. To co- 
unteract the defence stand that P. W, 1 
belonged to the higher classes and as 
Tauli was a member of the Scheduled 
Castes, it was not expected that Tauli 
would walk freely into the house of P. W. 
1, the prosecution has examined P. Ws. 
4, 5 and 6 and these witnesses support the 
prosecution story that Tauli was very 
often seen coming to Narayan’s house. 
There is thus clear evidence that Tauli 
had made over a bottle containing white 
substance on the day previous to the oc- 
currence to Shanti. P. W. 2 who over- 
heard the discussion between Tauli and 
Shanti has stated that Shanti had made 
over some money and it had been dis- 
cussed that after Lakshmi died, more 
money would become payable to him. 


9. Prosecution has relied on a judicial 
confession by Shanti, the co-accused 
under Ext, 18. The admissibility of this 
confessional statement has been disputed 
on the footing that there has been no 
compliance of the requirements of S. 164 
t8) of the Code of Criminal Procedure and 
as such the confessional statement was 
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not available to provide the prop for con- 
viction. Before we pointedly deal with 
this contention, it is appropriate that the 
admissibility of the confession otherwise 
may be first examined. For convenience, 
we propose to place below a free trans- 
lation of the confessional statement in 
English :— 

“Tauli Jena, Pana by caste, is an enemy 
of my co-wife. He had committed dacoity 
in her father’s house and my co-wife ‘had 
prosecuted him. Tauli had done the da- 
coity by prevailing upon my husband. My 
co-wife did not return from her father’s 
house. I have come after my marriage 
about 13 years back. In the meantime 
there was a settlement and my husband 
was taken to my co-wife. My co-wife 
gave birth to a daughter. My mother-in 
law died. My husband was staying with 
me. Gradually my co-wife started com- 
ing to our house. She also brought her 
daughter and stayed with me. 

Tauli Jena told me on five or six veca- 
sions that my co-wife has brought nome 
a ball of fire to the house—she (Lakshmi) 
would eat me up—trouble me and my child 
I cannot remain unless I destroyed her. 
My co-wife used to show affection for me 
and my children. She was giving me 
Rs. 100/- out of her salary. Tauli Jena 
told me that he would give me something 
which I should give to co-wife to eat, but 
I declined. ; : 
_ Then my co-wife fell ill. Gout appear- 
ed. : On Friday when my husband was 
not at home she had severe gout. Tauli 
Jena came and looked at my co-wife. 
Then I was giving her water. Tauil re- 
turned to his house and returned with a 
bottle containing coconut oil like white 
liquid substance, made over the same to 
me and said that I should give it to her 
along with curd or milk so that she would 
die. I had no escape if she would 
not die. If she died, my life would be 
happy and he would avenge his anger. 

The bottle was made over by 6 P. M. 
on Friday and he had instructed me to 
administer it that evening. 1 did not give 
it and kept it in the thatch. Next morn- 
ing Tauli enquired and I told him that I 
had not given it to her. He told me thatifI 
administered at that stage when. she was 
ill, neither he nor I could be found out. 
He told me that I should give a small 
quantity and after her death, the contents 
should be thrown, 


I purchased curd, prepared Sarbat and 
added some quantity of the contents from 
the bottle and made it over to my co- 
wife. She drank and when her daughter 
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came there, she had two sips. My co- 
wife told me that I should keep the re- 
. portion so that she would drink 
later. I placed the glass in a concealed 
position. My son was playing on the 
danda. When I was doing household work, 
he came and drank om the glass. I 
snatched away the gas from his hands 
but by then there was nothing left in it. 
I cleaned the glass and kept it on. the 
amara patta. I lifted|my son on to my 
waist and went to the river for bathing. 
When I returned, I found my husband 
was taking the sagu water from the oven. 
When my co-wife ried drinking sagu 
water, my son started crying for it, I 
asked that he may be/jseparately given as 
he was crying for it.| My son toppled 
down while engaged in drinking. I lifted 
him and started nursi 
his body became stiff. | I asked his father 
to see what had happened to our son. He 
carried him to the hospital. My.son pass- 
ed away there. My head reeled. I heard 
that my co-wife’s daughter was also get- 
ting ill. I had accompanied my son to the 
hospital. When I heard about the daugh- 
ter, I returned home bewildered. By the 
time I arrived, my co-wife and her 
daughter had been removed to Bonta. I 
was weeping at home |when the Police 
Officer from the Thana brought me away.” 
The confession is clearly inculpatory and 
as such can be used ag the co-accus- 
ed 








Appellants’ counsel has contended that 
P. W, 16, the Magistrate! who recorded the 
confession (Ext, 16) did) not inform the 
confessing accused that she was not bound 
to make a confession and in the absence 
of this caution or warning, the confession 
loses its evidentiary value. S. 164 (3) of 
the Code of Criminal | Procedure pro~- 
vides :— i 

“A Magistrate shall, 
any such confession, exp 
making it that he is not bound to make 
a confession and that | if he does so it 
may be used as evidence! against him and 
no Magistrate shall recoyd any such con- 


before recording 
in to the person 





fession unless, upon questioning the per- ~ 


son making it, he has reason to believe 
that it was made voluntarily; and, when 
he records any confession, he shall make 
a memorandum at the foot of such re- 
cord to the following effert: 

I have explained to (name) that he is 
not bound tọ make a confession and that 
if he does so, 
make may be used as evidence against him 
and Į believe that this (confession was 
voluntarily made. It was taken in my 
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g but I found that” 


any confession he may - 
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presence and hearing, and was read over 
to the person making it and admitted by 
him to be correct, and it contains a full 
and true account ‘of the statement mada 


by him. 
(Signed) A. B., 
Magistrate’.”” 
P, W. 16 has stated in the trial court :— 

“On 8-4-1971, she was again produced 
before me. . So Iagain cautioned her and 
explained to her that she is not bound to 
confess anything and that I ama Magis- . 
trate of the 1st class and if she confesses 
eae me the same may be used against 

er’ 

In view of the certificate in Ext, 16 and 
the evidence of P. W. 16, learned Addi- 
tional Government Advocate has contend- 
ed that the confession is admissible while 
appellants’ counsel has maintained that 
the confession is inadmissible as there is 
no specific mention of the administration 
of the caution at the commencement of 
the recording of confession. Counsel for 
the appellants -has further contended that 
in the absence of mention of the various 


-questions that-might have been put to the 
‘confessor by the learned Magistrate in 


order to satisfy himself that the con-_ 
fession is voluntary, the confessional state- 
ment loses its value and no definite re- 
liance can be placed on it for conviction. 

Gajendragadkar, J. as the learned 
Judge then was, spoke for the Court 


.thus in Sarwan Singh Rattan Singh v. 


State of Punjab, AIR 1957 SC 637 : (1957 
Cri LJ 1014) (at pp 643, 644 of AIR SC):— 

“The whole object of putting questions 
to an accused person who offers to con- 
fess is to obtain an assurance of the fact 
that the confession is not caused by any 
inducement, threat or promise having re- 
ference to the charge against the accused 
person as mentioned in S, 24 of the Indian 
Evidence Act, 


There can be no doubt that, when an 
accused person is produced before the 
Magistrate by the investigating officer it 
is of utmost importance that the mind of 
the accused person should be completely 
freed from any possible influence of the 
police and the effective way of securing 
such freedom from fear~ tọ the accused 
person is to send -him to jail custody and 


‘give him adequate time to consider whe- 


ther he should make a confession at ail. 
Tt would naturally. be difficult ‘to lay 
down any hard and fast rule as to the 
time which should be allowed to an ac- 
cused person in any given case.” 

The Court again said {at p, 643 of AIR 
SC) :— 
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ee Tt is hardly necessary to emphasize 
that the act of recording confessions under 
S. 164, Criminal P. C., is a very solemn 
act and, in discharging his duties under 
the said section, the Magistrate must take 
care to see that the requirements of sub- 
e. (3) of S. 164 are fully satisfied. 

It would of course be necessary in every 
case to put the questions prescribed by 
the High Court circulars but the questions 
intended to be put under sub-s. (3) of S. 164 
should not be allowedto becoméa matter 
of a mere mechanical enquiry. No element 
of casualness should be allowed tocreep in 
and the Magistrate should be fully satis- 
fied that the confessional statement which 
the accused wants to make is in fact and 
in substance voluntary.” 

A Division Bench of this Court in the 
case of Gurubaru Praja v. The King, AIR 
1949 Orissa 67: (51 Cri LJ 72), indicated 
the requirements of S. 164 of the Code of 
Criminal Procedure in the following 


way :— 
EE Notwithstanding that there 
has been a long series of decisions 
of which the number is a legion, the 


Magistrates still proceed in their own way 
of inadvertence and perfunctoriness in 
recording the confessional statements. 
They consider themselves not to have to 
do any judicial work as it were in per- 
forming this part of their duties, They 
sometimes act in such a way. that they 
leave an impression as if they think them- 
selves subservient to the ~ investigating 
police though I am quite sure that they 
are not so. It has always been said on 
high judicial authority that that justice 
should be done is hardly: more significant 
than that it should appear that justice .is 
being done. In’ this view of the matter I 
shall summarise the principles of law in 
the following paragraphs: 

(i) Full and adequate compliance with 
the provisions of “S. 164, Criminal P; C., 
is imperative and its non-compliance goes 
to the root of the Magistrate’s jurisdic- 
tion to record and reduces the statement 
recorded by him to a nullity. 

(ii) Such compliance must not be under- 
taken in the spirit of being done as a 
matter of form but as a matter of essence. 

(iii) Every enquiry must be made from 
the accused as to the custody from which 
he was produced and as to the custody to 
which he was to be consigned and the 
treatment that he had been receiving in 
such custody in order to ensure that there 
is no scope for doubt of any sort of ex- 
traneous influence proceeding from a 
source interested in the prosecution still 
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lurking in the accused’s mind; in case the 
Magistrate discovers on such enquiry that 
there is ground for such supposition he 
should give the -accused sufficient time 
for reflection before he is asked to make 
his statement and should assure himself 
that during this time of reflection, he is 
completely out of the police influence. 


(iv) Besides the warning specifically 
provided for in the first part of sub-s, (3) 
of S. 164, namely, that the accused is not 
bound to make a statement and that if 
he makes one it may be used against him 
as evidence in relation to his complicity 
in the offence at the trial, that was to 
follow, he should also, in plain terms, be 
assured of protection from any sort of 
apprehended torture or pressure from 
such extraneous agents as the police or 
the like in case he declines to make a 
statement, i 


(v) He should particularly be asked the 
reason why he is going to make a state- 
ment which would surely go against his 
self-interest in course of the, trial and he 
should, further be told in order to remove 
any lurking suspicion in his mind that 
even if he contrives subsequently to re- 
tract the confession, it will be evidence 
against him still. 

(vi) The Magistrate who is entrusted 
with the duty of recording confession of 
an accused coming from police custody or 
jail custody must appreciate his function 
in that behalf as one of a judicial officer 
and that he must apply his judicial mind 
to the task of ascertaining that the state- 
ment he is going to make is of his own 
accord and not on account of any ‘influ- 
ence on him, That is what is the meaning 
of voluntary statement within the provi- 
sion of the section, 


(vii) Lastly, he should also consider it 
expedient that satisfaction of his consci- 
ence as to the voluntary character of the 
statement is not the only act to be achtev- 
ed by him but he should leave such 
materials on record in proof of compli- | 
ance with the imperative requirements of 
the section as would _ Satisfy the, Court 
that sits on judgment in the case that the 
confessional statement was made volun- 
tarily. In short, the provision of the sta- 
tute must be complied with both in letter 
and spirit.” 

The same question arose for considera- 
tion before another Division Bench of this 
Court in the case of Suka Misra v. The 
State, AIR 1951 Orissa 71. After referring 
to the guideline indicated by the learned 
Chief Jusfice in Gurubaru Praja’s case 


26 Ori, [Pr. 9] 


(AIR 1949 Orissa 67): (51 Cri LJ 72) as 
obiter, the Court observed: 

“ar. The precautions that a Magistrate 
acting under S, 164, 
to take by warning pe accused before 
recording his confession are prescribed in 
the Code Itself iní S. 164 (3). A mere 
failure to record all the questions he puts 
to the accused does not necessarily entail 
the rejection of the confession as inadmis- 
sible. For, S, 533 of the Code provides for 
evidence being taken!that the statement 
was duly made, Any her precautions 
prescribed by judicial decisions can have no 
statutory authority are intended only 
to serve as rules for the guidance of the 
recording Magistrate. matters of pro- 
cedure, it is essential t the rules must 
be certain rather than wise, flexible rather 
than complete. Whether a confession has 
been properly recorded or not must, 
therefore, be left to þe decided by the 
Judge before whom it|is tendered as evi- 
dence. Whether it poe be accepted or 
not will depend upon the . wisdom and 
understanding of.the| Trial Judge who 
knows the essentials of a fair trial. In the 
web of human affairs,| it will be a futile 
task to attempt to ae those condi- 
tions to a mathematical formula......”. 
Within a few months after Suka Misra’s 
decision (supra), the self-same question 
- Was examined by a Bench in the 

- case of Bala Majhi v. e State of Orissa, 
AIR 1951 Orissa 168 : {1952 Cri LJ 1743) 
(FB). The learned Chief Justice and cach 
of the two other Judg constituting the 
Full Bench wrote separate judgments. 
Ray, C. J., observed (at p. 170 of AIR 
Orissa): 

“A free and “erp, confession 








deserves the highest credit, because it is 
presumed to flow from the strongest sense 
of guilt, It is, therefore) that a confession 
forced from the mind by flattery of hope, 
or torture of fear comes in so question- 
able shape, when it is to be considered as 
an evidence of guilt, that no credit ought 
to be given to it; and, therefore, it is, re- 





Considering the scope and effect of S. 533 
of the Code of Criminal Procedure, the 
learned Chief Justice further observed 
(at p. 172 of AIR Orissa): 

Sr dices That section furnishes an excep- 
tion to S. 91 (Evidence Act) in allowing 
oral evidence to prove that the accused 
person duly made the statement recorded. 
The words ‘duly made’ correlate to ‘duly 
taken’ in the latter part of S. 80, Evidence 
Act, A confession is presumed under Sec- 
tion 80 to have been duly taken when & 
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Criminal P. C., has ` 


` 
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appears from the document produced in 
proof that it was taken in accordance with 
law, The statement therefore is said to 
be duly made or duly taken provided the 
state of things insisted upon in S. 164 as 
conditions precedent and subsequent to 
its recording was brought into existence; 
or, in other words, the fit state of the 
accused’s mind was either produced or 
assured by the questioning. The oral evi- 
dence that is permissible in S, 533 is ex« 
clusively ‘confined to the proof thereof... 


Narasimham, J., as the learned Judge 
then was, referring to the tests indicated 
in Gurubaru Praja’s case (AIR 1949 Orissa 
67) : (51 Cri LJ 72) observed (at pp, 174, 
175 of AIR 1951 Orissa): 

Pussi there can be no doubt that the 
requirements of Gurubaru Praja v. The 
King, ILR (1949) 1 Cut 207 at p. 218; 
(AIR 1949 Orissa 67: 51 Cri LJ 72) are 
not intended to be mandatory statutory 
requirements the non-observance of which 
would by itself without more vitiate the 
admissibility of a confession. The said re- 
quirements are wholesome and valuable 
principles to be observed by a Magistrate 
recording a confession under S. 164, 
Cr.P.C, and a trial court which is called 
upon to decide whether the confession 
has been voluntarily made in order that 
it may be admissible may consider the 
omission to put any of the questions indi- 
cated in that decision as relevant either on 
the admissibility of the confession or the 
weight to be attached to it. Moreover, the 
model questions suggested in that decision 
are only illustrative and by no means 
exhaustive and it is always open- to a 
Magistrate to put such further questions as 
the circumstances of each case may re- 
quire so as to satisfy himself about tha 
voluntariness of the confession.” 

The learned Judge again stated (at 
p. 175 of ATR 1951 Orissa): 


"Ordinarily, there may not be any sub= 
stantial questioning so as the strict con 
fessional portion is concerned and there- 
fore if the statutory obligation under S. 364 
to record every question and answer is to 
apply to the recording of a confession, it 
must apply mainly to the preliminary 
questioning. I am therefore of the opinion’ 
that the Magistrate recording a confes~ 
sion is bound to record every question put 
by him to the accused and every answer 
given by the accused to the same in order 
to satisfy himself that the confession to be 
made is voluntary. 

XX XX xx Xx 
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It would therefore follow from this sec- 
tion (533 Cr. P. C.) that if the questions 
have been put and answered but no re- 
cord of it has been made, evidence can be 
given both of the factum of the questions 
and’ answers and of the contents of the 
same, If the substance of the actual ques- 
tions and answers can be supplied by 
such evidence, that cures the defect com- 
pletely, As has been repeatedly pointed 
out in several decisions, S. 533, Cr. P. C. 
can cure errors of form and not of sub- 
stance.” 

Jagannadhadas, J, as the learned Judge 
then was, observed (at pp, 178, 179 of 
AIR 1951 Orissa): 


“It appears to me therefore with grea- ` 


test respect that to approach the subject 
of confessions and particularly of judicial 
confessions, as though every record or 
evidence of confession is to be treated as 
‘prima facie’ suspect and as being liable 
to be thrown out as inadmissible in the 
absence of evidence that the recording 
Magistrate had clear and positive proof 
before him of its voluntary character, 
would be to contravene the provisions of 
the Statute in this behalf which are deli- 
cately balanced and which provide for a 
self-proving and admissible record of a 
judicial confession if duly taken. It would 
also equally be contrary to the express 
provisions of the Statute to allow a judi- 
cial confession to go in against the accus- 
ed without substantial and adequate com- 
pliance with the provisions of S. 164 or to 
treat such substantial non-compliance as 
one affecting merely the weight of the 
confession or as liable to be cured under 
S. 533, Cr, P, C, in all cases. As has been 
laid down by so eminent a Judge as Sir 
Barnes Peacock as early as in ‘Queen v. 
Nabadwip Chandra’, (1868) 1 Beng L.R.O. 
Cr. 15 at p. 22: (15 W.R. Cr. 71 N). 


“The object of the Criminal law is to 
punish the guilty for the purpose of de- 
terring them and others from committing 
offences, The object of the law of proce- 
dure, including the Law of Evidence, is or 
ought to be that the innocent shall be 
protected and the guilty punished.’ ” 
Referring to the tests indicated in para- 
graph 6 of the judgment by the learned 
Chief Justice, Jagannadhadas, J, observed: 


EPP I wish, therefore, to say nothing 
which will in any way weaken the appli- 
cation of the safeguards provided by the 
Legislature in S, 184, Cr, P. C. and there- 
by load against an accused person ill-scru- 
tinised confessions, irresponsibly taken, 
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nor say anything which will unduly ham- 
per the functions of the recording Magis- 
trate by insisting on his having before 
him what virtually amounts to prelimi- 
nary and positive proof of voluntariness, 
before proceeding to recording a confes- 
sion which may, well-nigh, be impossible 
in the situation in which he would then 
be placed, and thereby bring about like- 
lihood of the initial exclusion of almost 
all judicial confessions to the detriment 
of the administration of criminal justice. - 
I feel therefore bound to add that, with 
great respect, I am not in agreement with 
my Lord about the proposition enunciated 
in para 6 of his judgment or with his ap- 
proach to the question based on English 
Law, but I am not to be supposed as be- 
ing in total disagreement with my Lord’s 
exposition of the subject in general, While 
I acknowledge, with respect, the learning 
thereof, I must own to a feeling of doubt 
whether it will help or hamper the subor- 
dinate magistracy for. which it is inten~ 
ded.” 

The question again came to be examin- 
ed by a Division Bench in the case ot 
Paramhansa Jadab v. The State, AIR 
1964 Orissa 144 : (1964 (1) Cri LJ 680). 
Narasimham, C. J., spoke for the Court 
thus (at p. 149 of AIR Orissa): 
sase The confession was attacked on 
two grounds. Firstly, it was not volun- 
tarily made and secondly, it was not true. 
So far as voluntariness is concerned, the 
main contention of Mrs, Padhi for this 
appellant is that the record of confession 
(Exhibit 12) does not ‘show that the 
Magistrate (P.W. 21) told this appellant 
that he was a Magistrate. But the record 
clearly shows that the Magistrate told the 
appellant that he was not bound to raake 
a confession and that if he confessed that 
confession would be used against him. 
But the Magistrate has given evidence in 
Court and stated that he did tell the 
appellant that he was a Magistrate and 
he also asked him as to why he was mak- 
ing a confession to which the appellant 
replied that as he had done something 
wrong, he was going to confess. This oral 
evidence is admissible under S, 533 of the 
Criminal Procedure Code (Bala Majhi v. 
State of Orissa, 1952 Cri LJ 1743 : AIR 
1951 Orissa 168) (FB)......... 2 
The question again came for consideration 
before a Division Bench of this Court in 
the case of Arakhit v. State, ILR (1970) 
Cut 649. It was contended that the Magts- 
trate did not give the imperative warning 
to both the confessing accused that if 
they make any confessions that might be 


? 
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used as evidence against them. The Court 
observed: 

Sater We find that. admittedly no such 
warning to that effect was given to the 
accused persons by P.W, 27, the Magis- 
trate, while he recorded the aforesaid 
statements. He himself admitted in his 


-© cross-examination as follows: 


‘I have not put any question as to why 
each of the accused wanted to make con- 
fession. On the 2nd day I did not give any 
time for reflection to the accused Dhanan- 
joy. Specifically I have not explained to 
the accused that if they do make confes- 
sion it will be used as evidence against 
them, but I have explained that it may 
be used against them.’ 

Jinri In the instant case before us, we do 
not find anything from the recorded con- 
fessions, Exts. 9 and 9/1, that necessary 
warning and/or caution as prescribed 
under S, 164 (3), Criminal Procedure Code, 
were specifically given tọ the accused 
while recording their confessions. There 
is of course the printed certificate to that 
effect in each of the confessional state- 
ments Exts. 9 and 9/1, but the said certi- 
ficate in Ext. 9 has not been signed by 
the Magistrate, The Magistrate in exami- 
nation-in-chief stated that he explained to 
accused Loknath that he is not bound to 
confess and if he does sg it will go against 
him, He does not even say the same thing 
with reference to the confession of 


accused Dhananjoy. Such printed certifi- — 


cates and evidence in Court would not be 
of. any avail in the absence of any speci- 
fic record of the actual explanation, warn- 
ings and/or the caution given to the ac- 
cused in strict compliance with the man- 
datory provision of ‘5S, 164 (8) (LR (1951) 
Cut 65) : (1952 Cri LJ 1743) (FB). More- 
over, the above statement of P.W. 27 in 
examination-in-chief read along with all 
that he stated in  cross-examination as 
quoted above, and. all these considered in 
the light of the dictum laid down by the 
Privy Council, the Supreme Court and in 
the above Full Bench ‘decision of our 
Court, we ‘have to come to an irresistible 


finding that the Magistrate, in his solemn 
duty in recording a confession, has failed . 


to observe the imperative requirements 


and the strict direction of law on the 


subject.” 

A Bench of this Court in the case of Naidu 
Budhia v. State of Orissa, (1974) 40 Cut 
LT 313, addressed itself -to the self-same 
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out allowing any time for reflection and 
that the Magistrate did not explain to 
the confessant that he was not bound to 
make a confession and that any confes- 
sion made by him would be used as evi- 
dence against him. There is no universal 
mandatory rule of law that a confession 
recorded without allowing time for reflec- 
tion must be .declared as inadmissible, 
The question has to be decided on the 
facts of each case, The observations of 
the Supreme Court in the case of Sarwan 
Singh v. State of Punjab (AIR 1957 SC 
637) : (1957 Cri LJ 1014) that in ordinary 
circumstances an interval of twenty {our 
hours may be regarded as reasonable 


- time for reflection is not to be taken as 


an absolute rule and as laying down that, 
whatever the circumstances, a confession . 
recorded without allowing time for re- 
flection is to be rejected as a confession 
that is not voluntary, Section 164, Crimi- 
nal Procedure Code does not lay down 
any rule for giving time for reflection be- 
fore recording a confession. By R. 14 of 
Chapter II, Part I of the High Court’s 
General Rules and Circular Orders (Cri- 
minal) Volume I this Court also does not | 
specify as to what minimum time should 
be given to the accused for reflection, All 
that it says is, - , 

‘whenever possible he (accused) should 

be allowed a few hours for reflection, 
free from the influence of the police, bes 
fore his statement is recorded.’ 
This rule has been framed for the guid~ 
ance ofthe subordinate criminal Courts. 
But failure to comply with the same will 
not ipso facto render the confession in- 
admissible if the Magistrate has complied 
with the requirements of S. 164, Criminal 
Procedure Code. 

Section 164 (3), Criminal Procedure 
Code requires that the Magistrate before 
recording the confession should explain 
to the accused that he is not bound to 
make a confession and that if he does so 
the same will be used against him as evid- 
ence. The Magistrate (P.W. 15) has amit- 
ted to comply with this requirement. In - 
his evidence he admitted that he did not . 
explain to the accused that he was not 
bound to confess. Failure to comply with 
this rudimentary requirement of law 
takes away much.of the value of the con- 
fessional statement. There is nothing to 
show that the accused knew that he was 
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hold that the confession is not one upon 
which a Court can properly act.” 

. (underlining is ours) 
The decisions of this Court in Arakhit’s 
case (ILR (1970) Cut 649) and Naidu 
Budhia’s case ((1974) 40 Cut LT 313) were 


reached on the peculiar facts thereof and > 


no emphasis need be laid on them. 


The same question again came up be- 
fore another Division Bench consisting of 
two of us (B. K, Ray and Mohanti, JJ.) 
in the case of State of Orissa v. Jayadhar, 
ILR (1975) Cut 1557, B. K. Ray, J. stated: 

estes Ext. 6 discloses that the Magistrate 
(P.W. 4) has given the required certificate 
as contemplated in sub-sec. (3) of S. 164, 
Criminal Procedure Code (old). But from 
the questions and answers recorded in 
Ext, 6 it does not appear that the Magis- 
trate cautioned the respondent that he 
was not bound to make any confession 
and that if he did make so, the said con- 
fession would be used.as evidence against 
him. A point, therefore, has been raised 
on behalf of the respondent that in the 
absence of anything to show from Ext. 6 
that questions were put to the respondent 
cautioning him that he was not bourd to 
make a confession and that if he made 
so, such confession might be used as evi- 
dence against him and answers were 
elicited from the respondent, it could not 
be said that the first part of sub-sec. (3) 
of S. 164, Criminal Procedure Code (old), 
has been complied with in spite of the 
fact that the Magistrate has given the 
required certificate at the foot of the re- 
cord. The language of sub-sec, (3) of Sec~ 
tion 164, Criminal Procedure Code (old) 
does not enjoin- upon the Magistrate re- 
cording a confession to put questions to 
the person confessing to show that he 
cautioned the person confessing; that he 
was not bound to make any confession 
and that if he made so, it would be used 
as evidence against him, nor does the 
language of the said sub-section show 
that the Magistrate has to record the ans- 
wers to such questions. It only requires 
the Magistrate to explain the position to 
the person confessing. Therefore, if it ap~ 
pears from the certificate given by ths 
Magistrate at the foot of the record that 
he did explain to the person confessing 
that he was not bound to make a con- 
fession and that if he made a confession 
it would be used as evidence against him, 
the requirements of law so far as the 
first part of sub-sec. (3) is concerned are 
fulfilled. Even assuming that it is the 
bounden duty of the Magistrate before 
recording a confession to put questions 
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_to the person confessing and to elicit ans- 


wers from him to show that he (Magis- 
trate) cautioned the person confessing 
that he was not bound to make any con- 
fession and that if he made a confession it 
would be used as evidence against him, 
omission to put such questions and to 
elicit answers to them would not be fatal 
tf the Magistrate recording the confession 
deposes that he explained the position to 
the person confessing before he recorded 
the confession and was satisfied that the 
person confessing made the confession 
after fully understanding the position, be- 
cause the defect, if any, is curable under 
S. 533, Criminal Procedure ‘Code (old). In 
the case before us, P.W. 4 has clearly 


- Stated that he explained to the respon- 


dent before recording his confession that 
he was not bound to confess and if he 
did so, the confession might be used as 
evidence against him. The position of law 


‘in this respect has been clearly laid down 
-in the decision reported in ILR (1949) Cut 


207 : ATR 1949 Orissa 67 (Gurubaru Praja 
v. The King)............ 


The learned Judge referred to a decision 
of the Travancore Cochin High Court in 
the case of Mathai Mathew v. State, AIR 
1952 Trav Co 305 : (1952 Cri LJ 1304) 
which inits own turn had relied upon the 
ratio of a Full Bench decision of the Bom- 
bay High Court in the case of Tukaram 
v, Emperor, AIR 1933 Bom 145 : (34 Cri 
LJ 555) (FB) and continued to say:— 
“In our view, therefore, the contention 
of the learned Counsel for respondent that 
P. W. 4 not having put questions to the 


‘respondent cautioning him that he was not 


bound to make a confession and that if he 
did soit would be used as evidence against 
him and not having elicited answers’ 
from the respondent to such questions has 
not complied with the requirements of 
law is not tenable in the face of the cer- 
tificate he has given at the foot of Ext, 6 
and the evidence given by him in Court. 
The next contention of the learned coun- 
sel for respondent is that the questions ` 
put to the respondent and the answers 
elicited from him as appears from Ext. 6 ` 
do not show that P. W. 4 disclosed his 
identity to the respondent before record- 
Ing the confession. Lew is well settled 
that while questioning the person confess- 
ing and eliciting answers from him to the 
same, for the purpose of being satisfied 
that the confession to be made is volun- 
tary and is free from any threat or in- 
ducement, the Magistrate recording the 
confession must disclose his identity to the 
person concerned because unless such 
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identity is disclosed the person confessing 
may not feel secured. In the decision re- 
ported in ILR (1952) Cut 620 : AIR 1953 
Orissa 149 : (1953 Cri LJ 1008) (Sanatan v. 
State) it has been clearly laid down that 
a confession that was recorded by an of- 
ficer without disclosing his identity to the 
accused cannot be said to comply with the 
strict formalities required by S, 164 -and 
en that ground alone it should be ruled 
out as inadmissible. In the decision re- 
ported in AIR 1964 Orissa 144 : (1964 (1) 
-Cri LJ 680) (Paramhansa v, State) it has 
been held that where the record of the 
confession of an accused before a Magis- 
trate does not show that the Magistrate 
told the accused that he was the Magistrate 
does not lead to the inference that the 
confession was not voluntary, if the Magis- 
trate, deposes that he did tell the accused 
that he was a Magistrate and also asked 
him as to why he was making a confession 
to which the accused replied that as he 
had done something wrong he was going 
to confess. The oral evidence to this ef- 
fect of the Magistrate is admissible under 
S. 533, Criminal Procedure Code, to show 
the voluntary nature of the cdnfession. 
The same view has also been taken in 
an earlier decision of this Court reported 
in ILR (1951) Cut 65 : (1952 Cri LJ 1743) 
(FB), (Bala Majhi v. State of Orissa)....... H 
Mohanti, J. while agreeing with the deci- 
sion on merits proceeded to say :— 
CRR My learned brother has observed 
that the language of sub-s, (3) of S. 164, 
Criminal Procedure Code, does: not en- 
join upon the Magistrate recording a con- 
fession to put questions to the person 
confessing to show that he cautioned the 
person confessing that he was not bound 
` to make any confession and that if he 
made so, it would be used as evidence 
against him nor does the language of the 
said sub-section show that the Magistrate 
has to record the answers to such. ques- 
tions, It has also been observed that if 
it appears from the certificate given by 
` the Magistrate at the foot of the record 
that he did explain to the person con- 
fessing that he was not bound, to make a 
confession and that if he made a con- 
fession it would be used as evidence 
against him, the requirements of law so 
far as the first part of sub-s. (3) is con- 
cerned are fulfilled. Reliance has been 
placed on a Bench decision of this Court 
reported in ILR (1949) Cut 207: AIR 1949 
Orissa 67 : (51 Cri LJ 72) (Gurubaru 
Fraja v. The King}.” 
The learned Judge then referred to the 
decision of the Privy Council in the case 
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of Nazir Ahmad v. Emperor, AIR 1936 PC 
253 (2) : (37 Cri LJ 897); a decision of tha 
Supreme Court in the case of Sarwan 
Singh v, State of Punjab, AIR 1957 SC 
637 : (1957 Cri LJ 1014) and two decisions 
of this Court being Bala Majhi v. State 
of Orissa, ILR (1951) Cut 65 : (1952 Cr? 
“LJ 1743) (FB) and Arakhit v, State, ILR 
(1970) Cut 649, and quoted with approval 
a small passage from Arakhit’s casa 
running thus :— 

Sitges Such printed certificates and evf- 
dence in Court would not be of any avail 
in the absence of any specific record of 
the actual explanation, warnings and/or 
the caution given to the accused in strict 
compliance with the mandatory provision 
of S. 164 (8)......... 3 
The learned Judge proceeded to say :— 

“As indicated earlier, sub-s, (3) of Sec- 
tion 164, Criminal Procedure Code, clearly 
enjoins upon the Magistrate recording a 
confession the duty of warning the accus- 
,ed in the manner stated in the sub-sec~ 


tion itself, and prohibits the Magistrate ` 


from proceeding with the recording of 
the confession until he has questioned the 
person making it, and, from the answers 
given, has satisfied himself that the con- 
fession that is about to be made will be 
a voluntary statement. In the statutory 
form, a space has been provided for - re- 
‘cording of questions and answers refer- 
red to in the second part of S, 164 (3), It 
does not show that any question was ask- 
ed to ascertain the voluntary character of 
the confessional statement. The record of 
confession (Ext. 6) does not also show 
that the Magistrate cautioned the accused 
that he was not bound to make a confes- 
sion. The Magistrate has only appended 
a certificate at the foot of the confessional 
statement that he had explainded to the 
accused that he was not bound to maka 
a confession and that any confession made 
by him might be used as evidence against 
him. Paragraph (7) of the form which 
requires the Magistrate to record the 
reasons for believing that the statement 
was voluntarily made has been left blank 
In his evidence the Magistrate (P. W. 4) 
did not state that he had cautioned the 
accused that he was not bound to make 
any confession. (note the statement to 
the contrary in Ray, J’s judgment), He 
admitted in cross-examination that ha 
had not put any other question except 
those mentioned in the record of con- 
fession (Ext. 6). As already stated, there 
is nothing to showin Ext.6that any ques< 
tion was asked to ascertain the voluntary 
nature of the confession, In these circum 
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` stances, if must be held that the Magis- 
trate has failed to comply with sub-s, (3) 
of S. 164, Criminal Procedure Code. ......” 


A Division Bench of this Court con- 
sisting of two of us (R. N. Misra and 
Mohanti, JJ.) In the unreported decision 
of Death Reference No. 3 of 1976 with 
Criminal Appeal No, 213 of 1875 (State v: 
Mitu alias Narasingh Prusty). disposed of 
on 15-12-1976 (1977 Cri LJ 1018) (Orissa} 
where Mohanti, J, spoke for the Bench 
examined the self-same question with re- 
ference to the provisions of S. 29 of the 
Evidence Act, Therein the contention was 
that the Magistrate before recording the 
confession had not specifically warned the 
accused that any confession made by him 
might be used as evidence against him. 
The Court observed (at pp, 1021, 1022 of 
Cri LJ) :— 


“..No doubt, ftis a sound rule of practice 
fo explain to the accused specifically that 
whatever he would say might be given in 
evidence against him. Such warning is 
an important element In determining the 
voluntary nature of the confession. But 
In the facts and circumstances of the 
present case we are inclined to hold that 

_ the requirements of S, 164 (2) have been 
substantially complied with and the con- 
fessant had the knowledge that any con- 
fession made by him might ba used as 
evidence against him, The object of 
putting questions fs to enable the Magis- 
trate to be quite sure that the confession 
was voluntary and ff the same result can 
be had by the other questions the confes- 
sion cannot be rejected merely because 
of a technical breach, 

Section 29 of the Evidence Act provides, 
inter alia, that a confession otherwise 
admissible does not become inadmissible, 
because the accused person “was not warn- 
ed that he was not bound to make such 
confession and that evidence of it might 
be given against him”, S, 164 Cr. P. C, 
does not override S, 29 of the Indian Evi~ 
dence Act. In view of the specific pro~ 
vision of S. 29, mere absence of warnings 
would not make the confession inadmis- 
sible, provided the Court fs satisfied that 
the accused knew that he was not bound to 
make the confession and that if he did so 
it would be used as evidence against him. 
In ATR 1932 Mad 431 : (83 Cri LJ 526) 
(Vellamoonjf Goundan v, Emperor) a Divi- 
sion Bench held as follows: 

“Section 164, however, does not pretend 
to override S, 29, Evidence Act. The posi- 
tion would therefore seem to be this that 
though S, 164 of the one Act makes it 
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.imperative that the accused person should 


be cautioned, S, 29 of the other says that 
his statement is not inadmissible in evi- 
dence merely because the prescribed cau- 


. tion has not been administered, And it 


is to the latter Act that as a rule we hava 
to look, when there is a question of the 


* admissibility of a particular piece of evi- 


dence’. 

In AIR 1954 Bom 285 : (1954 Cri LJ 887) 
(Rangappa Hanammappa v. State) a Divi- 
sion Bench consisting of Gajendragadkar 
and Chainani, JJ, held as follows: 

‘In our opinion, it would therefore, nof 
be unreasonable to hold that the mere 
fact that the procedure provided by S, 164 
(3) in regard to giving a warning to 
the accused has not been complied with 
in recording the confessions would not by 
itself necessarily make the said confes- 
sions inadmissible. The decision on this 
question must depend upon the applica~ 
tion of the rules of evidence laid down by 
the Evidence Act, and if the confession is 
otherwise shown to be relevant under the 
earlier sections of the Evidence Act it 
cannot be said to be inadmissible merely 
for the reason that no warning was given 
to the accused.’ 

The real question therefore is whether 
the accused made the confessional state- 
ment voluntarily, The materials on re- 
cord would show that the questions put 
to the prisoner on the subject were under- 
stood by him and were of a nature which 
would satisfy a reasonable person that 
the requirements of the law in this be~ 


- half were duly complied with...... 


At this stage we think it useful ‘to refer 
again to the judgment of Narasimham, J, 
in Bala Majhi’s case (AIR 1951 Orissa 
168) : (1952 Cri LJ 1743). In paragraph 25 
of the judgment the learned Judge ob~. 
served (at pp. 175, 176 of ATR Orissa): 

Mareta My answer, ‘therefore, to the ques« 
tion would be that where the require~ 
ments of S, 164 (3) have not been sub= 
stantially complied with, what purports to 
be the confessional statement, cannot be 
treated as a validly recorded confession ` 
under S, 164 which could be brought in 
under S. 26, Evidence Act and that if 
must, therefore, be disregarded, 

The difficulty, however, consists in de=- 
ciding what- amounts to such a substan- 
tial non-compliance as to render the re- 
cord of a confession totally Invalid. Of the 
three requirements specified above as 
arising under S, 164 (3) the requirement 
as to the certificate is essentially one of 
form and the non-compliance with it is 
obviously one that can- be cured under . 


32 Ori. [Prs. 9-10] 


S. 533, Cr. P. C, if as a fact the other two 
requisites have been substantially com- 
plied with, though of course the absence 


of such a certificate may raise serious ` 


doubts as to whether the other two re- 
quirements: have been intelligently and 
consciously complied with at all. 


As regards (1) & (d), if the requisite 
explanation and questioning have in fact 
been done, the non-compliance with the 
recording thereof, is again a defect of 
form that can be remedied under S, 533. 
It would also follow from S, 80, Evidence 
Act, that where any document is produ- 
ced before a Court purporting to be a 
statement made by a prisoner or’ accused 
‘ person, in accordance with law and pur- 
porting to be signed by the Magistrate the 
Court shall presume that any statement 
as to circumstances under which it was 
taken purporting to be made -by the per- 
son signing it is true and that the con- 
fession was duly taken, 
would follow that if the certificate con- 
templated by S, 164 (3) is found in a con- 
fessional statement as recorded and if by 
evidence taken under S. 533 the factum 
of the explanation and of the questioning 
as required under S, 164 (3) is satisfac- 
torily made out, a presumption would 
arise that the confession was duly taken, 
that is to say, after such sufficient expla- 
nation and such sufficient questioning as 
satisfied the recording Magistrate that the 
confession .was being voluntarily made. If 
therefore a trial Court finds no material 
which would conflict with that presump- 
tion the statement would be admissible 
and the weight to be attached must de- 
pend on circumstances, The essence of the 
requirements of sub-s. (3) of S. 164 is 
that before the . Magistrate records the 
confession he must have reasons to be- 
lieve that confession to be made is volun- 
. tary. That emphatic language which the 
sub-section uses, namely, ‘no Magistrate 
shall record any such confession unless he 
has reason to believe that it was made vol- 
untarily’ is itself sufficient to show that his 
power to record the confession is condi- 
tional upon the pre-existence of his belief. 
It is also clear from that sub-section that 
belief in this behalf must be based upon 
-his questioning the accused after a prior 
explanation to him that heis not bound to 
make a confession and that if he does so 
it will be used as evidence against him. 
In entertaining the belief under this sub- 
section, the Magistrate is acting judicial- 
ly and therefore the belief itself must be 
based upon the materials indicated in the 
section, It follows therefore that where 
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in fact there has been no adequate ex- 
planation or questioning by the Magistrate 
of the nature prescribed before he starts ` 
recording the confession, his record of 
the confession cannot be said to be in 
substantial compliance with the require- - 
ments of sub-s, (3) of S. 164 and no evi~ 
dence aliunde that the confession was in 
fact voluntarily made would be admis- 
sible. This is in accord -with the cardinal 


‘principle laid down by Privy Council in 


Nazir Ahmed’s case (AIR 1936 PC 253 
(2)): (37 Cr LJ, 897) that when power is.. 
given to do a certain thing in a. certain 
way, the thing must be done in that way 
or not at all. Such a confession vitiated 
by substantial non-compliance as indica- . 
ted above, with the provisions of sub-sec- 
tion (3) of S. 164 is not a valid record of 
the confession and cannot, therefore, be 
made use of under S. 26, Evidence - Act. 
There is thus no scope for invoking the 
aid either of S. 29, Evidence Act or Sec~ 
tion 533, Cr, P. C, to cure such defect...... 


Pear evens 


Jagannadhadas, J. agreed with’ the ans-~ 
wers given by Narasimham, J. and ob- 
served : r oo i l 

“I should have been content to leave 
the matter at that, since we are all agreed 
about the answers to the reference 
t would, therefore, be not wrong to hold 
that the dictum laid down by Narasim- 
ham, J. which has been extracted above, 
reflected the opinion of the Full Bench 
or at least of the majority of the learned 
Judges constituting the Bench, 

10. We have indicated at length the 
judicial opinion on the topic both in this 
Court as also in some other High Courts. 
and the Supreme Court. It appears that 
judicial opinion on the topic is not un- 
animous though there is to a considerable 
extent consensus, We think it now ap- 
pene to cull out the essential princi- 
ples: 

(i) Under Anglo-Saxon Jurisprudence, 
the whole burden to establish the charge 
in a criminal offence lies on the prosecu- 
tion. Where the prosecution relies upon| : 


a confessional statement of the accused|- ` 


in proof of the charge, strict compliance 
with the provisions of S, 184 of the Code 
of Criminal Procedure is imperative; 

(ii) It is essential that the Magistrate 
before recording the confessional state- 
mient must explain to the confessing ac- 
cused that he is not bound to make a con- 
fession and that if he makes a confession 
it may be used as evidence against nim, 
The Magistrate should also question the 
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accused with a view to ascertaining whe- 
ther the accysed is making the confession 
voluntarily arid ‘on such questioning he 
should have reason to believe that the 
_ confession is being made voluntarily; 


üii) Where there is substantial compli- 
ance with the requirements’ of S. 164 (3) 
of the Code of Criminal Procedure, reli- 
ance can be placed on the provisions of 
Ss. 29 and. 80 of the Evidence Act and 
any non-compliance with the provisions 
of S 164 of the Code of Criminal Proce- 
dure may be regularised by application of 
S. 533 of that Code; 

(iv) The bare certificate in the pre- 
scribed form with nothing more would not 
satisfy the requirements of S, 164 of the 
Code. A mere failure, however, to record 
all the questions put tothe confessing ac- 
cused does not necessarily entail the re- 
jection of the confession as inadmissible. 
As long ag there is substantial compliance, 
evidence aliunde is available to cover the 
lacunae and the recording Magistrate may 
be examined in support of the compliance 
of the formalities; , 

(v) Whether confession has been pro- 
perly recorded or not must be left to be 
decided by the Judge before whom it is 
tendered as evidence and admissibility 
would ordinarily depend upon several 
facts in a given case and it would not be 
appropriate to lay down any hard and 
fast rule regulating admissibility. 


11. In view of the aforesaid statement 
of the position of law, it must follow that 
the rule regarding admissibility of the 
confessional statement has not been cor- 
rectly stated in Arakhit’s case (ILR (1970) 
Cut 649), and the observations of 
Mohanti, J., in the case of State of Orissa 
v. Jayadhar, ILR (1975) Cut 1557, in sup- 
port of that view do not correctly reflect 
the legal principle. On the other hand, 
the learned Judge’s statement of the legal 
position in the unreported decision in the 
case of State v. Mitu (Death Ref, No. 3 
of 1976 with Criminal Appeal No, 213 of 
1976): (1977 Cri LJ. 1018) (Orissa) (supra) 
is in accord with our conclusion. 

12. We may now revert to considera- 
tion of the admissibility of the confes- 
sional statement (Ext, 16). The recording 
Magistrate put certain questions to the 
confessing accused in order to ascertain 
the voluntariness of the confession. He 
also disclosed his identity and cautioned 
the confessing accused that if she made 
any confession, the same might be used 
against her. It is true that the Magistrate 
has not clearly recorded a statement to 
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the effect that he had explained to the 
confessing accused that she was not bound 
to make a confession, but the certificate 
appended at the foot of the statement 
categorically records that fact. As we 
have already noticed, the Magistrate ap- 


‘pearing as P.W, 16 has stated that he had 


explained to the accused that she was 
not obliged to make a confession before 
he proceeded to record the confessional 
statement. The learned Trial Judge ac- 
cepted the confessional statement as ad- 
missible and we see no justification to 
differ from his conclusion, 


13. Counsel for the appellants had con- 
tended that in view of the fact that the 
chemical examination showed presence of 
folidol in the viscera while endrine was 
found in the bottle (M. O. V.), the 
prosecution case should be disbeliev- 
ed. As we have already stated, P. 
Ws. 2 and 7 are direct witnesses to 
support the fact that Tauli made 
over a bottle like M. O. V. to Shanti on 
the day previous to the occurrence. P. Ws. 
1, 2 and 9 who are close relations of ac- 
cused Shanti have categorically stated that 
it was Shanti who gave Sarbat to Lakshmi 
and the same Sarbat from the glass was 
taken by the two innocent children Geeta 
and Prafulla in the circumstances already 
narrated, These three witnesses are close 
relations; they had no animosity against 
Shanti and they would be anxious to see 
that the actual offender is punished. The 
judicial confession (Ext, 16) which is in- 
culpatory in nature is available to be used 
not only against Shanti but also against 
the co-accused. The confession, as we 
have already indicated is ,voluntary in 
character and gives a true account of the 
incident and therefore is a valuable cor- 
roborative piece of evidence. The fact that 
Prafulla and Geeta died in the same pro- 
cess as Lakshmi is g feature lending as- 


- surance to the truth of the prosecution 


case. We are, therefore, satisfied that the 
conviction of the two appellants for the 
offences with which they were charged 
is well justified. The process of investi- 
gation has been defective and the pro- 
secution has failed to devote such atten- 
tion as the gravity of the charges war- 
ranted. But as we are satisfied that there 
is sufficient evidence to support the char- 
ges beyond reasonable doubt, notwith- 
standing the defects as pointed out by ap- 
pellant’s counsel, the convictions are 
justified. 

14. We shall now come to the last as- 
pect of the matter, namely whether the 
punishment imposed should be sustained 
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or the same should be enhanced. The 
offence is indeed heinous, We have al- 
ready noticed the fact that Lakshmi and 
Shanti were pulling on well. Lakshmi 
had been contributing substantially tothe 
family expenses out of her earn- 
ings as a teacher. There was absolute- 
ly no justification for Shanti to take 
away her life by offering her poison 
under cover of drink. Tauli, in order 
to avenge his previous enmity had 
used Shanti as a convenient agency 
and the entire notorious incident was 
pre-planned, On account of this mischiev- 
ous act, not only Lakshmi met her death 
but P.W, 1 lost a daughter through Lak- 
shmiand a son through appellant Shanti. 
Ordinarily, for the reasons indicated 
above, the sentence of death would have 
been warranted, but the incident took 
place in 1971 and the sentence of impri- 
sonment for life was imposed in 1974. 
More than two years have already elapsed. 
Shanti has already suffered poetic jus- 
tice. The observations of the Supreme 
Court in the case of Ediga Anamma v. 
State of Andhra Pradesh, AIR 1974 SC 
799 : (1974 Cri LJ 683), have also to be 
kept in view. We are, therefore, of the 
opinion that the cause of justice would be 
appropriately served if the sentence of 
imprisonment for life is sustained and the 
rule for enhancement of such sentence 
Issued by this Court is discharged, 


15. The net result, therefore, is that 
both the appeals are dismissed, 


B. K. RAY, J.:— I agree. 


| MOHANTI, J.:—16. I had the benefit of 
going through the judgment prepared by 
my learned brother Misra, J. I agree with 
him that both the appeals should be dis- 
missed, I feel it necessary to add a few 
words of my own. 


17. Sub-section (2) of S, 164 Cr. P. C. 
requires three things, namely, the - two 
warnings that the accused is not bound 
to confess and that any confession made 
by him would be used as evidence against 


him and thirdly, questioning of the ac- 


cused so that the Magistrate may satisfy 
himself that the accused understood the 
warnings and was prepared to‘rhake a con- 
fession voluntarily. Sub-s. (4) requires 
that the confession shall -bę recorded in 
the manner provided in S. 281 (sec- 
tion 364 old) for recording the examina- 
tion of an accused person and shall be 
signed by the person making the con- 
fession and the Magistrate shall make a 
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‘it is being made voluntarily” is 


. answers whereby he felt satisfied that 


A. IR. 


memorandum at the foot of such record 
to the following effect: 


“I have explained to (rame) that he is 
not bound ta make a confession and that, 
if he does so, any confession he may make 
may be used as evidence against him and 
I believe that this confession was volun- 
tarily made. It was taken in my presence 
and hearing and was read over to the 
person making it and admitted by him to 
be correct, and it contains a full and true 
account of the statement made bv him. 


(Signed) A. B. 

_ Magistrate.” 

18. In the case of Bala Majhi v The 
State cf O1issa, AIR 1951 Orissa 168: 


(1952 Cri ïJ 1743) (FB) the court held 
the emphatic language which sub-s. (2) 
of S. 164, Cr. P, C. uses, namely, “no 
Magistrate shall record any such confes- 
sion unless, upon questioning the person 
making it, he has reason to believe that 
itself 
sufficient to show that his power to record 
the confession is conditional upon the pre- 
existence of his belief. It is clear from 
that sub-section that belief in this behalf 
must be based upon his questioning the 
accused after a prior explanation to him 
that he is not bound to make a confession 
and if he does so it will be used as evi- 
dence against him: It follows, therefore, 
that where in fact there has been no 
questioning of the accused by the Magis- 
trate before recording the confession, the 
record of the confession cannot be said 
to be in substantial compliance with the 
requirements of sub-s; (2) of S, 164, 

19, Although there is nothing in the 
language of sub-s, (2) of Section 164 
which would enjoin upon the Magis- 
trate to record the questions and 


the accused was prepared to make 
the: confession voluntarily, still it 
has been enjoined jn several decisions 


that a Magistrate should record the ques- 
tions and answers, as the record of those 
questions and answers would be the best 
means of enabling the. trial court and the 
appellate court to arrive at a reasonable 
conclusion that the confession was made 
voluntarily. The genuineness and truth 
of the confession and the fact of its hav- 
ing been voluntarily made are matters 
which are within the exclusive province 
of the trial court and the appellate 
court and they cannot blindly ac- 
cept the opinion of the recording Magis- 
trate on these points without having 
before them the necessary materials = 
the record. When there is nothing on 
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the record to show that any attempt was 
made by the Magistrate to find out whe- 
ther the confession was voluntary or not 
it would be difficult to accept his certi- 


ficate on the printed form at its face. 


value. In AIR 1940 Pat 163: (41 Cri LJ 
533) (Emperor v. Kommoju Brahman) the 
Court had to deal with the point whether 
the Magistrate was entitled to take down 
the confessional statement before he had 
actually questioned the accused in the 
manner provided in S. 164 (2) Cr, P. C. 
and it was held that since no questions 
had been asked, the confession as record- 
ed was inadmissible in evidence. When 
no questions had been asked, the Magis- 
trate had no jurisdiction to record the 


confession. The decision was followed by ` 


the Madras High Court in AIR i950 
Mad 579: (51 Cri LJ 1047), In re Karun- 
thambi and it was held that where the 
Magistrate recording a confession did not 
satisfy himself on the day of his record- 
` ing the confession that it was being made 
voluntarily, this was a defect not of form 
but of substance, and did vitiate the con- 
fession. In the Full Bench decision in. the 
case of Bala Majhi v. State of Orissa (1952 
Cri LJ 1743) (Orissa) (FB) referred “to 
above, the question referred to the Full 
Bench was whether a Magistrate is bound 
to record all the questions put by him to 
the accused and the answers given to 
_ satisfy himself that the confession to be 
made is voluntary and, if so, what is the 
effect of the non-recording of the same. 
Their Lordships unanimously held that 
the Magistrate recording a confession was 
bound to record every question put 
by him to the accused and every answer 
given by the accused to the same in order 
to satisfy himself that the confession made 
was voluntary. It was, however, further 
observed that if the questions had been 
put and answered, but no record of them 
had been made, evidence could be given 
both of the factum of the questions and 
answers and of the contents of the same. 
If the substarice of the actual questions 
and answers can be supplied by such evi- 
dence, that cures the defect completely. 

20. Section 29 of the Evidence Act pro- 
vides, inter alia, that if a confession is 
otherwise relevant, it does not become 
irrelevant merely because the accused 
“was not warned that he was not bound 
to make such confession, and that evi- 
dence of it might be given against him”. 
This. section makes an exception in the 
case of the two warnings, but there is 
nothing in this section to do away with 
the necessity of questioning the accused 


Shanti v. State (FB) - 


(Mohanti J.) [Prs, 19-21] 


for the purpose of finding out whether| 
the confession was made voluntarily. 


21. Section 533 of the old Criminal 
Procedure Code (corresponding to S. 463 
of the new Code) provides that -if the 
Court before which a statement or con- 
fession of the accused person recorded or 
purporting to be recorded under S. 164 
and S, 364 (S, 281, new) is tendered in 
evidence, finds that any of the provisions 
of either of such sections have not been 
complied with by the Magistrate record- 
ing the statement, it shall take evidence 
that such person duly made the statement 
recorded. In: the case of State of Uttar 
Pradesh v. Singhara Singh, AIR 1964 SC 
358 at p. 362: (1964) (1) Cri LJ 263 (2) 
the Supreme Court laid down as follows: 

woven Now a statement would not have 
been ‘duly made’ unless the procedure for 
making it laid down in S. 164 had been 
followed. What S. 533 therefore, does is 
to permit oral evidence to be given to 
prove that the procedure laid down ine 
S. 164 had in fact been followed when the 
Court finds that the record produced be- 
fore it does not show that that was so. If 
the ora] evidence establishes that the pro- 
cedure had been followed, then only can 
the record be admitted. Therefore, far 
from showing that the procedure laid 
down in S. 164 is not intended to be obli- 
gatory, S, 533 really emphasises that that 


‘procedure has to be followed. The sec- 


tion only permits oral evidence to prove 
that the procedure had actually been fol- 
lowed in certain cases where the record 
which ought to show that does not on the 
face of it do so.” 

Their Lordships affirmed the dictum of 
the Privy Council in Nazir Ahmad v. King 
Emperor, AIR 1936 PC 253 (2): (37 Cri 
LJ 897) wherein it was held that where 
a power is given to do a certain thing in 
a certain way the thing must be done in 
that way or not at all and that other 
metheds of performance are necessarily 
forbidden. If as a matter of fact the con- 
fession was duly recorded, that is to say, 
after the necessary warnings and the ques- 
tioning, but the Magistrate has failéd to 
embody that fact in the record of con- 
fession such a defect would be curable. 
If the warning had not in fact been admin- 
istered or if the questioning had‘ not in 
fact been made, the confessional state- 
ment would not be held to have been 
“duly made” and S. 533 cannot be taken 
recourse to. Though the record of con- 
fession may not indicate the questions put 
by the Magistrate and the answers given, 
it is open to the Magistrate to give oral 


1 


Ori. 35 ` 


36 Ori. [Prs, 21-24] 


evidence about the same, and if the oral 
evidence of the Magistrate that necessary 
questions had been put is believed by the 
Court the confession will not be vitiated. 


22. Section 80 of the Evidence Act pro- 
vides, inter alia, that whenever any docu- 
ment is produced before any Court, pur- 
porting to be a confession by any accused 
person, taken in accordance with law, and 
purporting to be signed by any Magis- 
trate, the Court shall presume that the 
document is genuine and that the con- 
fession was duly taken, Thus a presump- 
tion can be raised only when the con- 
fession has been taken in accordance with 
law ie, by observance of all the formali- 
ties prescribed by law. When a confes- 
sion duly taken is tendered ‘in evidence at 
the trial, it proves itself under S, 80 
without calling the Magistrate who re- 
corded it. But it may be that in record- 
ing the confession all the provisions of 
law were not complied with e.g. the 
Magistrate may not have given the neces- 
sary warning or satisfied himself about the 
voluntary nature of the confession by ques- 
. {tioning the accused properly; or he may 
not have appended the memorandum and 
the certificate required by Ss, 164 and 281 
(Section 364 old) Cr, P. C. Such .a con- 
fession cannot be said to have been in 


accordance with law, and no presumption . 


can be raised under S. 80. If the formali- 
ties have. not been observed the confes- 
sional statement is inadmissible unless the 
defects can be cured hy the examination 
of the Magistrate, who recorded it, under 
S. 533 Cr. P. C, (old). This section, how- 
ever, says nothing about there being any 
' |presumption regarding the voluntariness 
of the confession. 
_ 23. In ILR (1970) Cut 649 (Arakhit v. 
State) the record of confession did not 
show that the Magistrate (P. W, 27) had 
explained to both the confessing accused 
that any confession made by them might 
be used as evidence against them. In his 
examination-in-chief the Magistrate stated 
that he had explained to one of the con- 
fessing accused that any confession made 
by him would go against him. But he 
did not say the same thing with regard 
to the other confessing accused. In cross- 
examination he however stated: 
“Specifically I have not explained to the 
accused that if they do make confession 
it will be used as evidence against them, 
but. I have explained that it may be used 
against them.” This oral evidence of the 
Magistrate, if believed to be true, could 
cure the defect in view of the specific 
provisions of S, 533 Cr, P, C. But without 
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` S, 164 (3) (LR (1951) Cut 65) 


A.I R. 


discussing the effect of S. 29, Evidence Act 
or S. 533 Cr, P.C. the Court observed : 

PPAS Such printed. certificates and evi- 
dence in Court would not be of any avail in 
the absence of any specific record of the 
actual explanation, warnings and/or the 
caution given to the accused in strict.com- 
pliance with the mandatory provision of 
: (1952 
Cri LJ 1743) (FB). Moreover, the above 
statement of P. W. 27 in examination-in 
chief read along with all that he stated in 
cross-examination as quoted above, and 
all these considered in the light of the 
dictum laid down by the Privy Council, 
the Supreme Court and in the above Full 
Bench decision of our Court, we have to 
come to an irresistible finding that the 
Magistrate, in his solemn duty in record- 
ing a confession, has failed to observe the 
imperative requirements and the strict 
direction of law on the subject.” 


I agree with my learned brethren that 
the observation of their Lordships to the] 
effect that the “evidence in. Court would 
not be of any avail in the absence of any 
specific record of the actual explanation, 
warnings and/or the caution” does not 
correctly reflect the legal principle. 

24. In ILR (1975) Cut 1557 (State of 
Orissa v. Jayadhar) the record of confes- 
sion did not show that the Magistrate cau- 
tioned the accused that he was not bound 
to make a confession. But the Magistrate 


chad signed the certificate printed on the 


prescribed form to the effect that the 
accused was cautioned that he was not 
bound to make a confession -and that any 
confession made by him might be used as 
evidence against him. Paragraph (7) of 
the Form which requires the Magistrate 
to record the reasons for believing that 
the statement was. voluntarily made had 
been left blank In his evidence, the 
Magistrate (P. W. 4) did not state that he 
had in fact cautioned the accused that he 
was not bound to make any confession. 
The record of confession did not also show 
that any question was asked by the Magis- 
trate to ascertain that the accused under- 
stood the warnings and was prepared to 
make confession voluntarily, While quot- 
ing some of my observations made in | 
ILR (1975) Cut 1557 my learned brother 
Misra, J. has pointed out two contradic- 
tory statements about the evidence of the 


‘Magistrate in the judgments prepared by 


my learned brother B. K. Ray, J. and my 
self. For the purpose of verification I 
called for the Paper Book of that case and 
found that the statement in my judgment 
is correct. The Magistrate (P, W. 4) did 
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not utter a word that he had cautioned 
the accused that he was not bound to 
make any confession. He did not also 
state that he had put any question to the 
accused to ascertain that he was going to 
make the confession voluntarily, His evi- 
dence was completely silent on these as- 
pects. S. 533 can only apply where the 
Magistrate although he had not made a 
record of the facts that he had given the 
necessary warnings and had questioned 
the accused, had in fact done so and de- 
posed to those facts in Court. Where 
neither the record of the confession nor 
the evidence of the Magistrate discloses 
that he had given the necessary warning 
and had questioned the accused with a 
view to know whether he was going to 
confess voluntarily, the confession record- 
ed by the Magistrate must be held to be 
inadmissible in-_ evidence. The printed 
certificate would not be of any avail in 
such a case. Accordingly I held, in dis- 
agreement with my learned brother. B. K. 
Ray, J. that there had been a violation of 
the mandatory provision of S, 164 Cr. 
P. C. and that this made the confession in- 
admissible in evidence, I adhere to my 
views expressed in that case, 


25. In the case of Mitu alias Narasingh 
Prusty v. State: Death Reference No. 3 
of 1976 with Criminal Appeal No. 213 of 
1976 disposed of on 15-12-1976 (since re- 
ported in 1977 Cut LR 42) : (1977 Cri LJ 
1018) (Orissa) the Magistrate before re-. 
cording the confession cautioned the ac- 
cused in the following terms: 


“Once again I want to caution you that 
Iam a Judicial Magistrate of the First 
Class and whatever statement you make 


before me may go in your favour or may - 


be used against you.” 


It was contended on behalf of the accused 
that the confessional statement was in- 
admissible in evidence due to non-com- 
pliance with the requirements of S. 164 
Cr. P. C. The Court considered several 
other questions asked by the Magistrate 
and the answers given by the accused 
with reference to S. 29 of the Evidence | 
Act. It also took several other factors in- 
to consideration and found that the Magis~ 
trate had taken all possible steps with a 
genuine desire to know that the accused 
was making a voluntary statement as a 
result of repentance and contriteness and 
held that the confessional statement was 
admissible, observing as follows: 


“ar. But in the facts and circumstances _ 


of the present case we are inclined to 
hold that the requirements of S. 164 (2) 
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have been substantially complied with and 
the confessant had the knowledge that any 
confession made by. him might be used as 
evidence against him. The object of putt- 
ing questions is to enable’ the Magistrate | 
to be quite sure that the confession was 
voluntary and if the same result can be 
had by the other questions the confession 
cannot be rejected merely because of a 
technical breach.” 

The Court further observed: . 

“The real question therefore is whethe 
the accused made the confessional state- 
ment voluntarily. The materials on record 
would show that the questions put to the 
prisoner on the subject were understood 
by him and wére of a nature which would 
satisfy a.reasonable person that the - re- 
quirements of the law in this behalf were 
duly complied with...... ” 

As the confession was otherwise shown 
to be voluntary it was held to be admis- 
sible in evidence in view of the specific 
provisions of S, 29, Evidence Act. 

Appeals dismissed." 
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S. ACHARYA, J, 
Bhubaneswar. Misra and others, 


Sakuntala Devi and 
others, Opposite Parties. 

Civil Revn. No. 332 of 1976, D/- 
29-7-1977.* os 

(A) Civil P. C. (5 of 1908), S. 115 
— Exercise of jurisdiction not vested 
in law — Order of trial court incor- 
rect — Appellate court having no 
jurisdiction but passing order which 
did substantial justice — Appellate 
order not interfered with. 

If the Court finds that by exercising 
its power under S. 115, it is going to 


“set aside a correct and logical order 


merely on the ground of lack of juris- 
diction and in its wake it brings into 
existence a wholly illegal. and incor- 
rect order, then it may refuse to 
exercise its revisional jurisdiction as 
that would be giving effect to an il- 
legal and: incorrect order. . (Para 4) 

The application to sue in forma pau- 


peris was dismissed by the trial 
court without considering whether . 
the applicants themselves possessed 





"(From Order of J. N. Acharya, Dist. 
J., Puri D/- 31-7-1976)). 
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any means to pay the Court-fee. The 
order was therefore illegal. The ap- 
pellate court, though it had no juris- 
diction, passed an order taking into 
consideration all the relevant facts and 
allowed the applicants to sue in forma 
pauperis, 

Held that the appellate Court cor- 
rectly decided the matter in question 
on merits and substantial justice had 
been done by the appellate court. By 
setting aside the order of the appel- 
late court, the illegal order of the 
trial court would come into existence. 
Hence interference was not called 
_for. AIR 1921 Lah 265 and AIR 1954 
Mys 147 and AIR 1929 Rang 198 and 


- . AIR 1972 Pat 219. Relied on. (Para 4) 


(B) Civil P. C. (5 of 1908), O. 33, 
R. 1 — “Not possessed of sufficient 
means” — Applicants husband: hav- 
ing property three years back — 
Joint family. property — Not much 
_left — Applicant’s unchallenged testi- 
mony. that he was not looking after 
her — Application to sue in forma 
pauperis granted. (Para 5) 
Cases Referred: Chronological] Paras 
AIR 1973 Him Pra 29 
AIR 1972 Pat 219 
(1965) 31 Cut LT 443 
AIR 1954 Mys 147 
AIR 1946 Cal 63 
ATR 1932 Mad 714 
AIR 1931 Cal 425. 
‘ATR 1929 Rang 198 
ATR 1921 Lah 265 

Davananda Misra and A. Misra, for 
Petitioners; Ashok Mohanty, for Op- 
posite Parties. 

ORDER:— Petitioner No. 1 is de- 
fendant No, 1 in Original Suit No. 
14 of 1973, Sakuntala Devi . along 
with her minor sons and mother-in- 
law has filed- the said suit for decla- 
ration of their title to the suit land, 
confirmation: of their possession there- 
on and for declaration that the sale 
deed: executed by defendant No. 4 
(the husband of Sakuntala) in favour 
-of the other defendants on 30-4-71 
is invalid, illegal and inoperative. 
With the plaint an application under 
O. 33, Rules 1 and 2, C. P. C. to pro- 
secute that suit in forma pauperis 
has been filed on the ground that 
the plaintiffs are unable to pay the 
court-fee as they have absolutely no 
source of income and’ have no pro- 
perties in their possession from which 
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. cord has arrived: at the 


- learned counsel for 
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they can pay the court-fees. In the 
plaint it is alleged that they have 
been rendered destitutes by defen- 
dant No. 4, who-is a man of way- 
ward habits and addicted to intoxica- 
tion, and having come under the 
evil influences of defendants Nos. 1 
to 3 has disposed of by sale the 
family properties in favour of the 
other defendants without any legal 
necessity or consideration. The ap- 
plication under Order 33, Rules 1 and 
2 was dismissed by the trial court 
mostly on the grounds that defendant. 
No. 4 had 2'2 batis of land more 
than 3 years back; he sold away 
about 1 to 10 acres of land out of. 
his said property; and that he had a 
shop at Bhubaneswar, On the dis- 
missal of the said application under 
O. 33, R. 2, C. P. C. ‘filed by the 
plaintiffs, they preferred an appeal 
against that order before the court 
below. ‘The lower court has al- 
lowed the said appeal holding that 
the findings and conclusion of the 
trial Court were arrived at on irrele- 
vant, illegal and improper considera- 
tions. The court below on a conside- 
ration of the facts and circumstances 
of the case and the evidence on re- 
finding that 
the petitioners are paupers and on 


that finding it has directed that the 
Plaintiffs be allowed to prosecute the 


suit in forma pauperis. Defendants 
1 to 3 have preferred this revision 
against the said appellate order, 


2. It is urged by Mr. Misra, the 
the petitioners, 
that the court below had in law no 
jurisdiction to entertain or dispose of 
the appeal, and accordingly the im- 
pugned order passed by it is a nul- 
lity in law and has to be set aside. 
The plaintiffs’ petition to allow them 
to prosecute the suit as paupers was 
filed on the ground that they did not 
have the financial capacity to pay 
the court-fee. Accordingly the order 
of the trial Court rejecting the said 
application was passed under R. 5 (b) 
of O. 33, C. P. C. O. 43, R. 1, C.P.C., 
which provides for appeals from 
orders, does not provide for any ap- 
peal against an order passed under 
R. 5 (b) of O. 33, C. P. C. This. Court, 
by way of amending. O. 43, Rule 1, 
C. P. C. in 1961, has added Cl. (nn) 
to the said Rule providing therein for 
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an appeal from an order rejecting 
an application to sue as pauper on the 
ground specified in Cls. (d) & (g) of 
R. 5 of O. 33. So, in this State an 
appeal shall lie against an order re- 
jecting an application to sue as a pau- 
per on the ground that the allegations 
contained in the said application do 
not show a cause of action (Clause 


(d)), or that the suit is barred 
by any law - (Clause (g)). The order 
of the trial Court rejecting the 


plaintiffs’ application to sue in forma 
pauperis was not under Cl. (d) or 
Cl. (g) of R. 5 of O. 33, C.P.C, 
the said order was one under Clause 
(b) of R. 5, against which no appeal 
is provided under the law. So the 
appeal in the court below was uot 
maintainable and hence the court be- 
low had no jurisdiction to entertain 
the said appeal, So it could not have 
passed the impugned order. 


3. Mr. Mohanty, the learned Ad- 
vocate who has been. appointed by 
this Court to represent and safe- 
guard the interest of the minor plain- 
tiffs, opposite parties 2 and 3 in this 
revision, while not disputing the 
above position, urges that the order 
passed by the trial court on the plain- 
tiffs’ aforesaid . petition is palpably 
illegal and untenable, and, though 
the appellate court had no jurisdic- 
tion to pass the impugned order, it 
has done real and substantial justice 
in the matter by assessing legally and 
correctly the facts, circumstances and 
the evidence on record and has given 
a correct finding on merits, and 
therefore this Court should refuse to 
exercise its discretionary jurisdiction 
under S. 115, C. P. C. in this mat- 
ter. In support of his above submis- 
sion Mr. Mohanty has cited quite a 
number of decisions which support 
the view that if the revisional court 
finds that rea] and substantial jus- 
tice has been done by the order of 
the appellate court, though the same 
was passed without jurisdiction, this 
Court may refuse to exercise its re- 
visional jurisdiction in interfering 
with such an appellate order. This 
Court in ‘the decision reported in 
1965-31 Cut LT 443 (Narayan Nayak 
v. Sara Bewa) holds the above view. 
The same view has been taken in 
the cases reported in AIR 1931 Cal 
425; ATR 1932 Mad 714;. AIR 1946 
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and: 


. order of the trial court is such, 
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Cal 63; AIR 1954 Mys 147 and AIR 
1973 Him Pra 29. 


4. It is well settled that the exer- 
cise of power under S. 115, C. P. C. 
is discretionary with this Court, as 
the word used therein is “may”, and 
discretionary power of the Court 
should be exercised only to advance 


-the cause of justice. Judicial discre- 


tion must be exercised with vigilance, 
circumspection, common sense, sound 
judgment and in the interest of jus- 
tice. If this Court finds that by 
exercising its power under Sec. 115, 
C. P. C. it is going to set aside a 
correct and logical order merely on 
the ground of lack of jurisdiction 
and in its wake it brings into exis- 
tence a wholly illogical, legal and 
incorrect order, then it may refuse to 
exercise its revisional jurisdiction as 
that would be giving effect to an il- 
legal and incorrect order. In the case 
reported in AIR 1972 Pat 219 (Srij- 
nandan Prasad Singh v. Satya Narain 
Prasad Jain) Justice Untwalia holds 
that where the court feels that the 
that 
even if the remedy of appeal to the 
lower appellate court has not been 
availed of, the order should be inter- 
fered with, the High Court can do so 
in exercise of its revisional power 
under S, 115, C. P. C. 


In the decision reported in AIR 
1929 Rang 198 (M. T. T. K. M. M. N. 
Chettyar Firm v. K. P. A. N M. 
Firm) it has been held: 

“Where the appellate court has de- 
cided correctly, but has decided with- 
out jurisdiction by holding that the 
appeal lay, where appeal did not lie, 
High Court will not interfere in re- 
vision.” 

In the case reported in AIR 1921 
Lah 265 (Ganda Ram v, Sundar Lal) 
it has been held: . 

“The High Court is not bound to 
interfere on the revision side even 
when there is a defect of jurisdiction 
unless failure of justice has directly 
resulted from such a defect.” 


In the case reported in AIR 1954 
Mys 147 (Puttappa v. Maligamma) it 
has been observed that where it is 
shown that the order of the appel- 
late court is just while the order 
passed by the trial court is unjust, 
the court of revision is not bound to 
interfere merely on the ground that 


~ fendant No. 


_ 40 Ori: [Prs. 4-5] Bhubaneswar vy. Sakuntalg Devi (S. Acharya J). A.L BR. 


the court of appeal had no jurisdiction 
to sit in appeal over the order, and it 
_is so particularly when the question of 
lack of jurisdiction was not raised in 
the court of appeal. 


In the present case before me, the 
question of lack of jurisdiction was 
not raised in the court below and for 


reasons to be stated below the order’ 


of the trial court is palably incorrect, 
illegal and based on considerations 
which are not germane to the subject 
matter in question, 


. 5. The trial court has rejected the 
plaintiff's prayer to prosecute the 
suit in forma pauperis mostly as de- 
4 possessed sufficient 
agricultural lands about 3 years prior 
‘to the institution of the suit and at 
that time he had sold about 8 to 10 
acres of land out of the same and 
~ was running a shop at Bhubaneswar. 
O. 33, R. 1, C. P. C. enjoins an -en- 
quiry into the financial condition of 
the person or persons who apply to 
sue in forma pauperis. The explana- 
tion attached to R. 1 of O. 33, C. P.C. 
defines a “pauper” as a person who 
is not possessed of sufficient means 
to enable him to pay the fee pre- 
scribed by law for the suit filed by 
him, or where no such fee is pre- 


scribed when he is not entitled to. 


po ao Rs. 100/-, other than 
is necessary wearing apparel and the 
: subject-matter of the suit, In this 


`` case the plaintiffs have to pay the 


court-fee prescribed by law if their 
application to sue as paupers is not 
_ allowed. . That being so, it was for 

the Court to enquire if the plaintiffs 
were possessed of the means to pay 
the court-fee for the suit filed by. 
. them and not the means possessed by 
the. husband of plaintiff No. 1. More- 
over, in this case the husband of 
plaintiff No. 1 had been arrayed as 
defendant No. 4 in the suit and it is 
specifically alleged against him that 
he has deserted them and has been 
disposing of his properties at random. 
Merely because the husband was’ pos- 
sessing some property and that too 
more than 3 years back, it cannot be 
said in this case that the plaintiffs 
are now possessed of. sufficient means 
to pay the court-fee. In a case of this 
nature it is to be ascertained if the 
plaintiffs have the capacity to pay 


_ the court-fee out of any property in 


their possession, and for that one 
has to see if the plaintiffs have ` the 
capacity to raise money to pay the 
court-fees out of the properties in 
their possession. The property, which 


-defendant No. 4 was possessing more 


than 3 years prior to the institution 
of the suit, is the joint family pro- ` 
perty. There is nothing on record to 
show that defendant No. 4 is still in- 
possession of any substantial portion 
of the said property. Moreover, on 
the above-mentioned allegation in the 
plaint and the assertion on oath of 
plaintiff No. 1 that defendant No. 4is 
not looking after the plaintiffs and 
the facts that the said property is 
the joint family property and most 
of it has been sold away to defen- 
dants 1 to 3 it appears improbable- 
that the plaintiffs, two females and 
the minor children, would he able to 
raise any money from the said pro- 
perty to pay the court-fees in this 
case. Non-appearance of the plaintif 
in this Court in spite of notice of 
this revision is also an indication of 
the financial incapacity of the plain- 
tiffs. The trial court while dismiss- 
ing the plaintiffs’ petition under O.33 
Rules 1 and 2 has not considered the 
relevant fact as to whether the plain- 
tiffs themselves at the-relevant time 
were possessed of properties or had 
the means’ to pay the court-fee for 
this case, It dismissed the said peti- 
tion merely on its finding. that de- 
fendant No. 4 was possessed of some 


- property as stated above. It has also 


not taken into consideration the ear- 
lier unchallenged testimony of plain- 
tiff No. 1 on 2-2-73 in the same Misc. 
Case that the plaintiffs have no 
means, assets or source of income to 
pay the court-fees:for this case and 
that defendant- No. 4 is not looking 
after the plaintiffs. As the dismis- 
sal order passed by the trial court 
is based purely on irrelevant consi- 
derations, it is evidently incorrect, 


-and .in the interest of justice cannot 


be allowed to stand. The court be- 
low on the other hand has taken in- 
to consideration all the relevant 
facts and circumstances of the case 
appearing from the evidence and 
materials on records and has arrived 
at the finding that the plaintiffs are 
paupers and are not capable of pay- 
ing the court-fee for this suit. Though 
the court below did not have the 
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jurisdiction to entertain the appeal, 
its assessment of the question of pau- 
perism on the facts and circumstan- 
ces revealed on the evidence and 
materials on record, is perfectly correct 
and justified. Thus while reversing the 
order of the trial court the court below 
has correctly decided the matter in 
question on merits. So substantial 
justice has been done by the order of 
the court -below, though'as per the 
procedural law it did not have the 
jurisdiction to pass that order. Ey 
setting aside the said order on the 
ground of lack of jurisdiction, one has 
to bring into existence and to give 
effect to the palpably illegal and in- 
correct order passed by the trial 
court, and hence I am not inclined to 
‘exercise my discretionary jurisdiction 
under S. 115, C. P. C. in this case. 

On the above considerations though 
the impugned order is without juris- 
diction, in the interest of justice, I do 
not deem it proper to set aside the 
finding and conclusion contained there- 
in allowing the plaintiffs to prose- 
cute their suit in forma pauperis as 
prayed -for by them. That part of the 
order is hereby confirmed, 

6. In the result the civil revision 
is- dismissed, but in the circumstan- 
ces the parties will bear their own 
costs throughout incurred on this mat- 
ter. 

7. Mr. A. Mohanty, who appeared 
for the minor respondents, fairly dis- 
eharged his responsibility. 

Revision dismissed. 
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Writ application — Maintainability. 
(Constitution of India, Art. 226). 
- The. highest bid offered by the, 


petitioner was Rs. 1,80,000/-- Under 
the administrative instructions, the 
ratifying authority for bids above 


rupees one lakh was the State Gov- 
ernment. Though the auction sale 
took place on -27th September, 1974 
and petitioner furnished security of 
ten per cent amounting to . Rupees 
18,000/- that day, the bid was not 
concluded. by acceptance and no con- 
tract came into existence, 

Held that the price offered at the 
auction was nothing more than an of- 
fer and until the competent -authority 
ratified the offer by acceptance, under 
S. 5 of the Contract Act, petitioner 
was entitled to withdraw the offer. 
The offer having been withdrawn,’ 
there was nothing to be ratified.. or 
accepted in order to give rise toa 
valid contract. (Para 4) 

Held further that even if time had 
not been made the essence of the 
contract, at the time the auction 
sale took place, petitioner by notice 


_dated 2-1-1975 had made the position 


So and in spite of petitioner’s notice, 
no communication was sent until the 
acceptance more than four months 
thereafter. Thus, in spite of notice, 
the opposite parties having sat tight 
over the offer, petitioner was entitled 
to withdraw the offer. (Para 4) 
Held further that the writ applica- 
tion asking for a direction of refund 
of the security deposit and for an 
order prohibiting the opposite parties 
from proceeding to accept the offer 
was maintainable as the matter was 
covered by the first clause of Article 
226 (1) (a) of the Constitution and 
sub-article (3) had no application. 
Case law, Rel. on. ` (Para 5) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1121 
AIR 1972 SC 1242 
1971 SC 2295 
1971 Mad 28 
(1969) 1 Mad 124. 
1968 Andh Pra 190 : 
1968 Pat 433 ‘ 
1963 Andh Pra 110 
1953 Punj 274 
(1953) 1 All ER 822: (1953) 2 WLR 
717 
AIR 1947 Mad 366 
AIR 1925 Bom 485 
(1878) 8 Ch D 670 
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R. Mohanty, S. P. Mohapatra, S. 
Das and S. Mohanty, for Petitioner; 
Govt. Advocate, for Opposite Parties. 


R. N. MISRA, J.:— ‘A registered 
firm by the name and style of Sri 
Durga Saw Mill owns a saw-mill and 
carries on the business of a forest 
contractor. In the Orissa Gazette of 
6th of September, 1974, the opposite 
parties published a sale notice for 
the purpose of leasing of certain 
forest coupes within the Baripada 
Division for the year 1974-75. On the 
27th of September, 1974, auctions 
were held; petitioner participated in 
the auctions and came out -as the 
highest bidder in respect of kuldiha 
Coupe No, II, Lot No. I in the Divi- 
sional Lot No. 61 of 1974-75 fora 
. sum of Rs. 1,80,000/-. Petitioner 
paid security deposit of Rs. 18,000/-. 
The bid money being more than 
rupees one lakh, ratification had to 
be made by the State Government in 
the appropriate Department. 


As per the sale notice, the con- 
tract period for the Divisional Lot 


was eleven working months. and. 
was terminable on the last day 
of the last working month. Ac- 


cording to the petitioner, ratifica- 
tion usually takes a period of about 
three weeks to a month and peti- 
tioner expected that the contract 
would be finalised by ratification by 
the competent authority by end of 
October, 1974, at the latest, so that 
-the coupe could be worked out with- 
out delay as by then the rainy sea- 
son would be over. As no confirma- 
_ tion came until the end of December, 
1974, petitioner along with some 
other contractors applied to the Divi- 
sional Forest Officer who had held 
the auction to refund the security 
deposit and treat the offer as with- 
drawn. As no steps were taken on 
the application on 15th of February, 
1975,. petitioner along with some 
others applied to the. State Govern- 
ment to the same effect and forward- 
ed a copy thereof to the Divisional 
Forest Officer. When no action was 
taken on the several representations, 
petitioner filed this application on 
12th of March 1975, asking fora 
direction of refund of the security de- 
posit and for an order prohibiting 
the opposite parties from proceeding 
to accept the offer. On 7th of April, 
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1975, the cotinsel on behalf of the 
opposite parties wanted time to ob- 
tain instructions. On the 21st of Ap- 
ril, 1975, the matter was again ad- 
journed at the instance of the oppo- 
Site parties, On 23-4-1975, in presence 


of counsel for both parties, the 
Court issued a rule nisi. Notices 
were actually issued in the second 


week of May, 1975, ; 


The Divisional Forest Officer, Bari- 
pada Division, by letter dated 17th 
of June, 1975 (Annexure-2) informed 
the petitioner that Government had 
accepted the petitioner’s highest bid 
and communicated that the period of 
contract would be from 17th June, 
1975 till 30th of November, 1976 and 
the bid money would be payable in. 
four instalments as indicated in that 
letter. Petitioner amended the writ 
application and asked for quashing of 
the order of ratification. , 


_2. On behalf of the opposite par- 
ties, a common counter affidavit has 
been filed by the Deputy Secretary to 
Government in the appropriate De- 
partment. None of the material facts 
pleaded by the petitioner has been 
disputed. In paragraph 11, it has 
been stated that there have been 
several instances where four to six 
months of time for ratification has 
been taken. Petitioner’s allegation 
that the delay was on account of con- 
tinued negotiations with ‘the Orissa 
Forest Corporation has been denied 
and it has been stated that Govern- 
ment were considering the liability of 
Paying sales-tax on the coritracts and 
taking a final decision with reference 
to sales-tax liability, took time. 


3. On the pleadings, the following 
questions arise for determination:— 


(1) In view of Clause 1 of the 
General Conditions of Sale in Part- 
III of the Sale Notification, was it 
open to the petitioner to rescind the 
contract between the date of bidding 
and the date of approval of the com- 
petent authority 

(2) Was it open to the petitioner to 
withdraw the offer and is the accep- 
tance of the offer as communicated 
under Annexure-2 invalid? 


(3) Wheher the dispute raised in 
this matter can be appropriately ad- 
judicated in a proceeding under the 
extraordinary jurisdiction? 
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4. We may deal with the first two 
questions together. 
the highest bid offered by the peti- 
tioner was Rs, 1,80,000/~. Under the 
administrative instructions, the ratify- 
ing authority for bids above rupees 
one lakh is the State Government. 
Though the auction sale took place on 
27th Sept., 1974 and petitioner fur- 
nished security of tem per cent 
amounting to Rs. 18,000/- that day, 
the bid was not concluded by accept- 
ance and no contract came into exis- 
ence. Jt has been the stand of the 
petitioner that as long as the offer 
had not been accepted, petitioner was 
entitled to withdraw the offer. Re- 
liance is placed on the provisions of 
S. 5 of the Contract Act and several 
authorities in support of petitioner’s 
stand that its offer was open to revo- 
cation on the dates it demanded the 
refund of the security deposit. Sec- 
tion 5 of the Contract Act provides:— 


“A proposal may be revoked at any 
time before the communication of its 
acceptance is. complete as against the 
proposer, but not afterwards.” 

The statutory illustration runs thus: 

“A proposes by a letter sent by 
post, to sell his house to B. B ac- 
cepts the proposal by a letter sent 
by post, A may revoke his propo- 
posal at any time before or at the 
moment when B posts his letter of 
acceptance, but not afterwards.” 


The price offered at the auction was 
nothing more than an offer and until 
the competent authority ratified the 
offer by acceptance, under the statu- 
tory provision quoted above, peti- 
‘|tioner was entitled to withdraw the 
offer. Such a question arose. before 
the Bench of the Madras High 
Court in the case of Somesundaram 
Pillai v. Provincial Govt. of Madras, 
AIR 1947 Mad 366. Chief Justice 
Leach spoke for the Court in the 
following manner (at p. 367): 

“To have an enforceable contract 
there must be an offer and ` an un- 
conditional acceptance. A person who 
makes an offer has the right of with- 
drawing it. before acceptance, in the 
absence of a condition to the con- 
trary supported by consideration. Does 
the fact that there has been a provi- 
sional acceptance, make any differ- 
ence? We can see no reason why it 
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not in itself make a binding contract. 
There must be a definite acceptance 
or the fulfilment of the condition on 
which a provisional acceptance is 
based, : 
Such a question also arose for consi- 
deration before the Andhra Pradesh 
High Court in the case of Raghunan- 
dhan Reddy v. State of Hyderabad, 
AIR 1963 Andh-Pra 110, in connection 
with an auction sale under the’ 
Hyderabad Abkari Act. Jaganmohan 
Reddy, J. as the learned Judge then 
was, spoke for the court thus {at 
p. 112): 


“It is a well-established principle of 
law that only when an offer is ac- 
cepted that the contract is concluded 
and binds the parties. It is equally 
well settled that before an Offer is 
accepted, the offerer can withdraw 
his offer, but if the acceptance is 
conditional or is not final, then there 
is no concluded contract. Sec. 5 of 
the Indian Contract Act states that a 
proposal may be revoked at any time 
before the communication of its accept- 
ance is complete as against the pro- 
poser, but not afterwards. Similarly, 
an acceptance may be revoked at 
any time before the communication 
of the acceptance is complete as 
against the BOCEDIOE but not after- 
wards.” 


Natesan, J. in the case of Municipal 
Council, Karur v. V.  Pasupathi 
Mathuraja, ILR (1969) 1 Mad 124, 
was dealing with an auction held by 
a Municipal Council. The learned 
Hoge observed: 


eevee It is a well-established rule 
that at an auction, the auctioneer 
calling for bids is not.an offer, which 
is accepted by the highest bidder. lt 
is the bid that constitutes an offer 
and the auctioneer may accept or re- 
ject the bid. Before its acceptance, 
the bidder has the liberty of revok- 
ing his offer. ............ 
A similar dispute arose hefore the 
Punjab High Court in an excise set- 
tlement. Kapur, J., as the learned 
Judge then was, in the case of 
Union of India v. Narain Singh, AIR 
1953 Punj 274 stated: 
iA . The offer. was therefore re- 
vocable till the final acceptance of 
the bid and as there was no final 
acceptance of the bid the plaintiff — 
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In the case of Union of India v. M/s. 
Bhimsen Walaiti Ram, AIR 1971 SC 
2295, a similar dispute’ under the 
Excise Law came for. consideration. 


_ The Court observed (at p. 2297): 


. reasons.’ It is, therefore, 


4 


- ance has taken place. 
‘borne out by the 
- court of appeal in Hussey v. 


“|... But the sale is deemed to 


have been made in favour of the 
highest bidder only on the comple- 
tion of the formalities’ before the 
conclusion of the sale.. Clause 16 of 
R. 5.34 -states that ‘all sales are 


open, to revision by the Chief Com- 


missioner. Under Clause 18, the Col- 


‘lector has to make a report to- the 


Chief Commissioner where in his 
discretion he is . accepting a lower 
bid. Clause 33. of the conditions, Ex. 
D-28, states that ‘all final. bids will 
be made subject to the confirmation 
by the Chief Commissioner who may 
reject any bid without assigning any 
clear that 
the contract of sale was not com- 
plete till the bid was confirmed by 
the Chief Commissioner and till such 
confirmation the person whose bid 
has been provisionally accepted is en- 
titled to withdraw his bid. When 
the bid is so withdrawn before the 
confirmation of the Chief Commis- 
sioner the bidder will not be liable 
for damages on account ôf any breach 
of contract or for the shortfall on 
the resale. An acceptance of an offer 
may be either. absolute or condi- 
tional. If the acceptance is condi- 
tional the offer can be withdrawn at 
any moment until absolute accept- 
This view is 
decision of the 
Hor- 
nepayne, (1878) 8 Ch D 670 at page 
676. B Hy 

The ratio of the decision in the case 
of Haridwar Singh v. Begun Sum- 
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brui, AIR 1972 SC 1242 also sup- 
ports the same view. 
- Learned Government Advocate, 


however seeks to rely upon the spe- 
cial condition incorporated in Cl. 1 
of Part III of the Sale Notification 
under the heading “General Condi- 
tion of sale” which ran thus:— 
EE: No bidder shall be eligible to 
rescind the contract between the date 
of bidding and the date of approval 
of the competent authority.” 
Relying on this clause, counsel con- 
tends, that there was a special con- 
tract and every .person who partici- 


` pated in the bid: was bound to abide 


A. I. R. 
by the said stipulation.‘ As such, the 
, petitioner was net eligible to resile . 
from its offer until it had been rati- ° 
fied. Reference to this clause had“ 
been made in the counter affidavit 
and the defence raised by the oppo- 
Site parties is mainly based upon the 
presence of such a stipulation. Coun- - 
sel for petitioner relies upon the case 
of Somasundaram Pillai (AIR 1947 
Mad 366), already referred to. 
Clause ix (e) of the sale notice stipu- 
lated that no bid which had been 
provisionally accepted by the selling 
officer should -be withdrawn before it 
lapsed under Cl. ix (c) or before 
orders were passed confirming or re- 
fusing to confirm it. Dealing with 
the defence based upon such a clause. 
Chief Justice Leach observed: 


“In the present case there was a. 
provisional acceptance by the Sub- 
Collector of the appellant’s bids, but 
the Collector refused to confirm the 
acceptance and directed the sale to 
continue. He changed his mind at a 
later stage and accepted the bids, 
but before this happened, the appel- 
lant had withdrawn them, which he 
was entitled to do in law as there 


. Was no consideration to support his 


implied acceptance of the condition 
that once a bid had been made it 
could not be withdrawn. If the con- 
ditions of sale had statutory force, 
the position would of course be dif- 
ferent but they had. not statutory 
force, They were merely conditions 
which the Board of Revenue - had 
directed should be imposed in respect 
of auctions of liquor shop licences. 
We are firmly of the opinion that. 
the appellant was entitled to ` with- 
draw his bids because the prohibition 
against withdrawal had not the force 
of jaw and there was no conside- 
ration to bind him down to the con- 
‘dition. ............ n 

This decision has in terms been ap- 
proved by the Supreme Court in the 
case of Haridwar -Singh v. Bagun 
Sumbrui (supra). 

Natesan, J. in the Municipal Coun- 
cil case (ILR (1969) 1 Mad 124) also 
referred to this aspect by saying: 

Esn It may also be stated that 
quite often in conditions of auction 
sale, a proviso is found that bidding 


. shall not be retracted. The.terrh as 


such would: be inoperative - in law 


1978 © 
there being no consideration for as- 
senting not to retract from the bid. 
To imply such a term is to postulate 
. that there is a contract to enter into 
a contract. That there may be an 
obligation not to retract it must be 
supported by consideration or there 
must be some statutory provision 
having the force of law providing 
against the withdrawal of the bid. 
Section 5 of-the Indian Contract Act 
entitles the maker of a proposal to 
revoke the proposal at any time be- 
fore the communication of its accept- 
ance is complete as against him. It 
is based on the principle found in 
Section 25 of the Act that an agree- 
ment made without consideration is 
void. ...... 

The same learned Judge in the case 
of T. Linga Gowder v. State of Mad- 
ras, AIR 1971 Mad 28 stated: 

"In the present case, when the 

District Forest Officer had taken 
time to consider whether he should 
confirm the plaintiffs highest bid, no 
consideration passed for the contract. 
Nor did the conditions in the sale 
notice, by the plaintiff signing the 
same, bring about a precedent con- 
tract between the parties. In fact, 
there are no such conditions in the 
. terms of the sale notice. Even if 
there was such a one, it would be in- 
valid as having no legal force, as 
pointed out in ILR (1947) Mad 837 : 
(AIR 1947 Mad 366). The position 
may be different, if, as noticed in 
Secy. of State v. Bhasker Krishnaji, 
AIR 1925 Bom 485, there is a statu- 
tory rule having force of law pre- 
chiding withdrawal of bid before its 
acceptance or refusal is communicat- 
ed to the bidder. .:....” 
A Division Bench of the Patna High 
Court in the case of Abdul Rahim 
Khan v. Union of India, AIR 1968 
Pat 433, has stated: 

“It is well settled that a person, 
who bids at an auction, thereby does 


not conclude a contract, but merely. 


states an offer and like all other of- 
fers it is subject to the ordinary in- 
cidents of law, namely, that until it 
is. accepted, it is open to the offerer 
to withdraw it; the time 
drawal can, however, be always de- 
termined by a separate and binding 
contract for consideration. ...... z 

The opposite parties who rely upon 
the clause in the sale notice putting 
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an embargo on withdrawal of the 
bid have neither pleaded nor advanc- 
ed any ‘contention to justify that 
there`was consideration for the con- 
tract against withdrawal. An agree- 
ment without consideration is void as 
provided under Section 25 of. the 
Contract Act. 


There is admittedly no contract un- 
til by approval of the competent 
authority acceptance is complete. 
Therefore, counsel for petitioner has 
rightly contended that the clause in 
question was a meaningless one and 
the position would not be. changed 
by the presence of such a clause. Re- 
liance is placed on the observations 
in ‘Halsbury’s Laws of England’, Vol. 
IX (4th Edition) page 150. Reliance 
is also placed on the decision of the 


Court of Appeal in the case of 
Nicolene Ltd. v. Simmonds, (1953) 1 
All ER 822 at page 825. We are, 


therefore, inclined to agree with 
learned counsel for the petitioner 
that the presence of this clause gives 
no footing for the defence, . 


> On 2-1-1975, petitioner along with 
some others wrote to the Secretary of 
the Forest Department thus: 

“We the applicants named - below 
are Forest Contractors and Timber 
Merchants in‘the district of Balasore 
and Mayurbhanj. In. the auction held 
on 20-9-74 at Baripada and 27-9-74 
at Nilgiri, District Balasore, we pur- 
chased the forests scheduled below 
against each of our names in the 
highest bid. -- ' 

Each one of us has also paid heavy 
amounts of security deposit as direct- 
ed by the D.F. O., Baripada Division. 


Although a period of three months 
has passed the Ratification Order 
from the Government has not yet - 
been issued to the D. F. O., Baripada. 
Consequently we are unable to work 
in the forests for extracting timbers. 


In view of the delay already caus- 
ed we shall suffer heavy loss in exe- 
cuting the contract (auction). Usually 
there can be no reason for such in- 
ordinate delay in merely giving Rati- 
fication Order. We businessmen, 
cannot also indefinitely wait anticipa- - 
ting a. ratification order from the 
Government. All our employees; and 


. labourers, trucks are remaining idle 
_due to. non-execution of the forest 
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work. Our Saw Mills are almost 
closed down. Any further delay will 
put us to irreparable loss. The money 
kept as security deposit could have 
been better utilised either to earn 
more interest or being invested in 
some: other business, 


In view of the delay it will also 
not be possible to complete the work 
in the forest before the coming rainy 
season. 


In view of-the aforesaid circum- 
stances, if the ratification orders are 
not received within one week from 
the date of receipt of this letter, this 
may be ‘treated as our notice to 
withdraw ourselves as  auction-pur- 
chasers of the lots. We further beg 
to state that in case ratification 
orders are not issued as stated above, 
the Government maybe pleased to 
cancel the suction and put the forests 
for a fresh auction. 


We also beg to state that the secu- 
rity deposits paid by us may kindly 
be refunded without any further de- 
lay and without causing further hard- 
_ ship and financial loss to the peti- 
tioners and for which act of your 
kindness, they shall ever pray. 

(For Table see below) 

It may not be out of place to men- 
tion here that in the month of Janu- 
ary hardly the contractors can work 
in the forest for about a ‘fortnight 
since all the labourers would go 
away to their native places in con- 
nection with Makar Sankranti festival. 
‘From the month of May usually 
monsoon sets in and therefore the 
trucks will not ply in the forests. 
Therefore there will be hardly four 
months now available to us to com- 
plete the work which is most inade- 
quate to complete the same. 


We hope that the Government will 
be pleased to consider our case 
sympathetically.” - 
This letter was followed by another 
dated 15-2-1975, wherein petitioner 
along with some others had written 

(Contd. on Col. 2) 
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to the Secretary to Government to 


the following effect:— 

“We beg to state that “we are 
forest contractors and timber mer- 
chants and every year we purchase 
forests in auction from the Govern- 
ment which are sold by the D.F.O., 
Baripada, District Mayurbhanj and 
D. F.O., Karangia, District Mayur- 
bhanj. In the auction held on 20-9- 
74 at Baripada and Niligiri (District 
Balasore) respectively we purchased 
some forests individually in auction 
as per schedule given below, 


Since no work order was received 
till the month of January we sent a 
registered letter to you on 2-1-75 re- 
questing to cancel the auction for 
the-reasons stated therein. 


Again we separately sent another 
registered letter requesting for can- 
cellation of the auction and ‘for 
directing the D. F. O. to refund the 
security deposit. 


That hardly two months are left 
for executing the work after which 
the rains will start in the month of 
May and it will never be possible 
on our part to ply the vehicles into 
the forest and extract the timbers, 


That already five months have 
lapsed from the date of auction and 
the security deposit paid by us is 
unnecessarily lying idle with the 
D.F.O, “All our saw mills are clos- 
ed and we are suffering huge loss 
every day by maintaining the staff 
without any work. Although tax has 
been paid for the trucks we are un- 
able to utilise the same for our busi- 
ness. 

That we are small businessmen and 
it will be great hardship to us if the 
security deposit is not returned to us 


immediately, 
We, therefore, earnestly request 
that the D.F.O., Baripada, District 


Mayurbhanj may kindly be directed 
to refund the security deposit as de- 
tailed in schedule below and for 
which act of your kindness we shall 
ever remain grateful. n 


Schedule of Forests 


Sri Junil Jena 

Sri A. K. Dutta 

Shree Durga Saw Mill 

_ Ananta Gopal Karata Kaia . 
. N. C. Society. 


Bm po DS H 


Divisional Lot No. 55 -` 


-do- 56 
-do- ; 61 
~do- 63 
~do- 64 
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Receipt of these letters is clearly ad- 
mitted in the counter affidavit. There 
is no scope for entertaining a second 
opinion that as a result of these let- 
ters, the offer had not been with- 
drawn, By the date of acceptance, 
not only had the offer been withdrawn 
but also the writ applications was 
pending adjudication and the State 
Government had already had notice 
of it through its counsel, While the 
matter was before the Court and the 
counsel for the opposite parties had 
already taken several adjournments 
and the question for consideration 
was as to whether the opposite par- 
ties may be restrained from accept- 
ing the non-existing offer, it was 
indeed improper on the part of the 
State to have proceeded to accord 
ratification. At any rate, the offer 
having been withdrawn, there was 
nothing to be ratified or accepted in 
order to give rise to a valid con- 
tract. We may add that even if time 
had not been made the essence of 
the contract, at the time the auction 
sale took place, petitioner by notice 
dated 2-1-1975 had made the position 
so and in spite of petitioner's notice, 
no communication was sent until the 
acceptance more than four months 
thereafter. The ratio indicated in 
the case of Tandra Venkata Subrah- 
manayam v. Vegesana Viswanadharaja 
AIR 1968 Andh Pra 190 supports the 
view that by notice time can he 
made the essence of a contract in 
formation, Thus, in spite of notice, 
the opposite parties having sat tight 
over the offer, petitioner was ‘entitl- 
ed to withdraw the offer. 


5. We may now advert’ to the 
last question. Learned Government 
Advocate has contended relying onthe 
decision of the Supreme Court in 
the case of Har Shankar v. Deputy 
Excise and Taxation Commr., AIR 
1975 SC 1121 that a writ petition is 


not an appropriate remedy for de-. 


ciding disputes arising under con- 
tracts. He has also further contend- 
ed that in several of- the cases to 
which we have referred and on which 
reliance has been placed by us, the 
question arose in regular civil litiga- 
tions. It has also been contended by 
learned Government Advocate that 


a aiea SA i 
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sions of Art. 226 of the Constitution 
as per the Fortysecond Amendment 
We find no force in either of these 
objections, As already indicated, 
the offer had been withdrawn and no 
contract could ever come into exis- 
tence by acceptance or ratification, 
There being no contract, the question 
of deciding upon contractual obliga- 
tion does not arise. On the other 
hand, there is force in the submis- 
sion of counsel for the petitioner 
that the dispute relates to protection 
of property rights covered by. Arti- 
cle 19 of the Constitution. Though 
there is no scope for ratification of 
the offer and spell out a contract, 
attempt has been made to do so tak- 
ing advantage of the fact that the 
opposite parties exercise the mighty 
powers of the State and by adopting 
the stand that a contract has come 
into existence, the opposite parties 
are likely to forfeit the security de- 
posit and deal with the petitioner 
adversely. We are of the view that 
the matter is covered by the first 
clause Art. 226 (1) (a) of the Consti- 
tution and, therefore, sub-article (3) 
has no application. The existence of 
an alternate remedy does not arise 
for consideration. As already stated, 
there has been no factual dispute re- 
levant to the determination of the 
questions and, therefore, there is no 
force in the objection of learned 
Government Advocate to the main- 
tainability of the writ application. 


6. We, therefore, find that the 
writ application is maintainable; 
there was no offer in existence when 
ratification was made and, therefore, 
the order of ratification is withcut 
basis and has to be annulled: we 
also find that petitioner is entitled to 
refund of the security deposit. Ac- 
cordingly the writ application is al- 
lowed, the order under Annexure-2 
accepting the offer is quashed. and 
the opposite parties are directed to 
refund to the petitioner the security 
deposit of Rs. 18,000/- within a month 
have 
its costs of the petition, Hearing fee 
is assessed at rupees one hundred. 

DAS, J.:— I agree. 

Application allowed. 


8. Oni 
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i ee we Re N. MISRA, J. 
- Ranjit ‘Sahu, Appellant v, Nilambar 


‘Bes „Sahu. and another, Respondents. 


.Misc. Appeal No. 31 of 1976, D/- 
8-11- 1977. Eae 

(A) Hindu Adoptions ‘and Mainten- 
ance Act (78 of 1956), S. 16 Ap- 


-plicability — Adoption taking place 


prior to coming into force of Act on 
21-12-1956 Registered deed of 


. acknowledgment executed after 21-12- 


' Burden is on propounder 


`` Not interfered with 


4 


Adoption — Burden of proof). 


_ the Code to the execution 


1956 — S. 16 does not apply. 


On a general reading of the Act 
and keeping the ‘spirit of the statute 


‘in view a post-Act acknowledgement 
of a pre-Act. adoption would not 
come within the ambit of S. 16 of 
-the Act so as to attract the presump- 


tion thereunder. AIR 1973 J & K 89 
(FB), Foll, (1971) 2 Cut WR 36, Dist. 
(Para. 4) 

(B) Civil P. C. (5 of 1908), S. 100 
— Concurrent finding of fact 
to prove 
bis adoption — Concurrent finding 
that burden was not discharged and 
claim of adoption was not proved — 
in second ap- 
peal — ((i) Evidence Act {1 of 1872), 
Ss: 101 to 104 — (ii) Hindu Law — 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1973 J & K 89 (FB) 4 
(1971) 1 Cut WR 784 3 

(1971) 2 Cut WR 36 : 3, 4 
-AIR 1964 Ori 136 ~* 3 
“R. K. Mohapatra, for Appellant; 


Sankarsan Rath, for Respondents. 
JUDGMENT:— ` This miscellaneous 
second appeal arises out of an appel- 
late order of the learned . Additional 
District Judge upholding the rejec- 
tion of an objection under S. 47 of 


ing. 

2 Title Suit No, 56/44 of 1963/ 
1964 was for partition. During the 
pendency of the suit, on 4-2-1965 the 
second defendant who was a co- 
sharer died. No substitution, how- 
ever, was effected. On 23-4-66, the 
preliminary decree was drawn up. 


*(From decision of A P. Guru, Addl. 
Dist. J. Sambalpur, D/- 
1975). i 
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On’ 2-2-1973, the decree was made 
final. Thereafter execution Case No. 
33 of 1973 was levied for execution 
of the final decree. The appellant 
was judgment-debtor No.. 4 
made an application under S. 47 of 
the Civil P, C. on the allegation 
that the decree was a nullity, inas- 
much as though he was the adopted 
son of the second defendant, 
substitution was effected and he had 
not been brought on record, The ob- 
jection was registered as Miscellane- 
ous Case No. 76 of 1973 and wit- 
nesses were examined on behalf of 
the objector and two for the decree- 
holder. The objector produced a re- 
gistered deed of adoption dated 22-1- 
1964 by which the second defendant 
late Baji Sahu had acknowledged to 
have adopted him some time prior 
to 1956. The voters list of 1973-pre- 
pared during the pendency of the 
case was also produced in support of 
the claim of adoption, The executing 
court came to hold that S. 16 of the 
Hindu Adoptions and Maintenance 
Act of 1956 had no- application to 
the case and, therefore, proceeded to 
assess the evidence for judging the 
merit of the claim of adoption by 
placing the burden on the objector 
and ultimately negatived the claim. 
The appellate court looked at broad 
features of the case and ‘was im- 
pressed by the fact that adoption was 
claimed to have taken place . during 
the period of obsequies which is not 


anormal feature and upheld the 
order of the executing court. This 
concurrent finding negativing the 


claim of adoption: is assailed in 


second appeal. 


3. The scope of S. 16 of the Hindu 
Adoptions and Maintenance Act (here- 
inafter referred to as the ‘Act’) has 
been examined at length hy this 
Court in the cases of Radha Krishna 
v. Bhuyan Shri Shyam Sundar, AIR 
1964 Ori 136, Shyama Sundar Padhi 
v. Dharanidhar Padhi, (1971) 1 Cut 
WR 784 and Manishi Krishna Murty 


`y. Manishi Chinna Yerrayya (1971) 2 


Cut WR 36. In case Ext. 1 would 
satisfy the tests of Section 16 of the 
Act, the burden to disprove . the . 
fact of adoption would be on the 
plaintiff-decree-holder and respon- 
dents’ counsel concedes that in that 
eventuality the orders of the exe- 


no - 
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cuting court and the appellate, autho- 
rity would not be sustainable, The 
main question for consideration 
therefore, is as to whether Sec. 16 
of the Act: would: be applicable. 


4. The Act ' came into force on 
21-12-1956. Admittedly the adoption 
of the objector is said to have taken 
place prior to this date. Ext. 1 is an 
acknowledgment of an earlier adop- 
tion, Mr. Mohapatra for the appel- 
lant maintains that even to a deed 
of acknowledgment, S. 16 has appli- 
cation. In support of his proposi- 
tion, he relies upon the observations 
of this Court in the case of Manishi 
Krishna Murty (1971 (2) Cut WR 38). 
In that case, while examining the 
scope of S, 16 of the Act, I had stat- 

“Mr. Misra for the respondents, 
however, contends that there are two 
infirmities in the document and as 
such it does not satisfy the require- 
ment of S. 16. Firstly it does not in 
Clear terms record.an adoption and 
secondly the natural father has not 
signed as required under the section 
but has attested the document. This 
criticism of Mr. Misra does not turn 
out to be tenable. This document 
purports to record an adoption in 
clear terms, The use of the words 
record an adoption would clearly go 
to show that- what is intended is 
that the document must with refer- 


ence to the fact of adoption have 
some narration, It need not be an 
adoption in -praesenti contemporane- 


ous with the document. It may even 
be a previous adoption to be acknow- 
ledged under the document. I find 
support for this view of mine in the 
Commentary on Hindu Law by 
Raghavachariar. It has been stated; 


“If the document is not registered 
or if it is only an agreement to 
adopt and does not record the fact 
of adoption either contemporaneous- 
ly or previously made, or is signed 
only by the adopter or has not been 
produced into court, there is no pre- 
sumption either of the factum or vali- 
dity of the adoption.” 

What has been said above is no autho- 
rity to support the proposition that 
even if an adoption had taken place 
prior to the Act and a deed of ac- 
knowledgment was registered after 
the Act satisfying the requirements 


annn outils rt An na 
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of S. 16, the presumption would arise. 
Mr. Mohapatra fairly placed before 
me the observations of a‘ Full Bench 
decision of the Jammu & Kashmir 
High Court. in the case of Shamsher 
Singh v. Deputy Custodian General, 
AIR .1973 J & K 89 (FB), where it 
has been observed (at p. 92): 
“The contention of the learned 
counsel for the petitioner that there 
was a registered deed of adoption in 


- favour of the petitioner which creat- 


ed a presumption in favour of adop- 
tion under S, 16 of the Hindu Adop- 
tiors and Maintenance Act and that 
therefore the courts below had com- 
mitted a legal error in this regard 
is devoid of merit in as much as 
Section 16 can have no application to 
the. present case, A presumption 
under S. 16 of the Act can be raised 


‘if the adoption is made under the 
- Act. 


Here the petitioner is alleged 
to have been taken in adoption six 
years before the execution of the 
deed of adoption and before the Act 
came into force. According to Sec. 5 
of the Act all such adoptions as are 
made after the commencement of the 
Act are to be regulated by the Act. 
It is only in respect of those adop- 
tions made after the commencement 
of the Act that presumption under 
S. 16 of the Act can be drawn. But as 
pointed out above, the alleged adop- 
tion in the instant case was made in ` 
the year 1958 much before the Act 
came into force, therefore, no such 
presumption can be drawn under 
S. 16. This is also in view of Section 
30 of the Act which provides that 
nothing contained in the „Act shall 
affect any adoption made before the 
commencement of the Act, and vali- 
dity and effect of any such adoption 
shall be determined as if this Act 
had not been passed.” 

On a general reading of the Act and 
keeping the spirit of the statute, in 
view, I am inclined to agree on 
principle with the ratio of the Full 
Bench decision. A post-Act acknow- 
ledgment of a pre-Act adoption would 
not come wi the ambit of Sec. 16 
of the Act. The courts below, there- 
fore, were right in dealing with the 
claim of the appellant. without appli- 
cation of S, 16 of the Act. Heavy 
burden lay on the appellant to sup- 
port his claim of adoption and the 
courts below after. examining the 
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factual aspects have come to the con- 
clusion that the claim of adoption 
cannot be sustained. There igs some 
force in the contention of Mr. Moha- 
patra’ that the lower appellate court 
should have re-assessed the entire 
evidence, but I have myself looked 
into the evidence and am satisfied 
that ‘the assessment thereof made by 
the executing court was appropriate. 
The heavy burden that lay on the 
propounder of adoption has indeed 
not been discharged. There is no 
merit in the appeal and the same 

_ must accordingly fail with costs. 
Appeal dismissed. 
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S. ACHARYA, J. 


Mandert Bewa and another, Appellants 
v. Mahani Bhoi and others, Respondents. 


Second Appeal No. 224 of 1974, D/- 
8-11-1977. 


Hindu Succession Act (30 of 1956), 
S. 6 — Joint family consisting of three 
branches A, B, C — Sait for partition 
by M, who was adopted sen of deceased 
C — Lower Court on evidence finding 
that M was adopted son of C and order- 
ed that M was entitled to 6-10-8 pies 
share in the 1/3 share of C in the pre- 
perty — Weld that the finding ag to 
adoption was valid and M would be en- 
titled to 4/9 share in C’s 1/3 share im 
the property on partition. (Case law dis- 
cussed). (Paras 6, 7) 

Anno: AIR 3 A.M. Hindu Succession 

_Act (1956), S 6, N. 1. 


Cases HKeferred: Chronological Paras 
AIR 1975 Bom 257 (FB) 

ATR 1974 Guj 23 

(1970) 1 Cut WR 201 q 
AIR 1967 Orissa 194 7 
AIR 1966 Bom 169 X ki 


4a 


D. Satapathy, for Appellants; S. G, 
Ghose and S. D. Das, for Respondents. 


FUDGMENT:— Defendants 1 and 2 


ere the appellants against the reversing 
decision of the court below. 


2 The following is the undisputed 


*(From order of J, M. Mohapatra, Addl 
‘Dist. J., Cutteck, D/- ee) 
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AL 
genealogical tree of the parties, 
canta BHOI 
Rages re 
Baraja Panchu 
J | | T 
Dhani Ratan Mhari j Sua b. 3 
.© (D. 
j 
Murali Banshi Sadhua 
(0.3) {D.4) (0.5) 


3. Mahani claims to be the adopted 
son of Panchu and he has filed this suit 
for partition of the Kha schedule pro- 
perty, which according to the plaintiff 
is the joint family property of the 3 
branches of Baraju, Banchu and Panchu. 
According to defendants 1 and 2 the ap- 


_pellants herein, there was an amicable 


partition of the said property amongst 
the parties, 

4. Both the courts have arrived... at 
the concurrent finding of fact that the 
said property had not been partitioned 
and the same continues to be the joint 
family property of Baraju, Banchhu and 
Panchu and is liable to be partitioned. 
That concurrent finding of fact is not 
challenged in this appeal, 

With regard to the question of the 
plaintiffs adoption, the trial court held 
that he had not been adopted by Panchu. 
But the appellate court holds in favour 
of the plaintiff on that question. 

5. Defendants 1 and 2 who are af- 
fected by the said finding of the appel- 
late court have preferred this appeal. 


6. In this appeal the only question 
for consideration is whether the finding 
of fact of the court below that Mahani 
was the adopted son of Panchu is cor- 
rect or not. 

Mr. Satpathy challenges the said find- 
ing merely on the ground that the evi- 
dence on record on that aspect bas not 
been properly assessed by the court 
below. A finding of fact cannot ordina- 
rily be assailed on the aforesaid ground. 
However,.in order to satisfy myself as 
to whether the said finding of fact has 
been arrived at on correct and proper 
consideration of the evidence on record 
or not I carefully scanned the evidence 
on record and am convinced that the 
said finding is perfectly correct and 
justified. 

P. Ws. 1 to 4 are the witnesses who 
have been examined to prove the plain- 
tiffs case of. adoption. Out of these wit- 
peses P. Wa. igre E A 
relations of the parties. P. W. 3 is an 


1978 
elderly man of 67 years. He is of another 
caste and is a close 
parties, P. W. 4 is the plaintiff himself. 
On the evidence of P. Ws. 1 to 3 the 


court has rightly arrived at the finding. 


that the plaintiff has been able to prove 
the essential ceremony of giving and 
taking of the plaintiff in adoption. They 
also stated that the adoption ceremony 
took place in the evening -hours after 
| Satyanarayan Puja was performed by 
| Indramani , Misra, a priest since dead, 
and in the function there was giving 
and taking of the plaintiff by the natu- 
ral father and the adoptive father. The 
evidence of P. Ws. 1 to 3 on the factum 
of adoption has not been satisfactorily 
assailed in cross-examination and it has 
not been shown that the said witnesses 
were in any way interested for the 
plaintiff or were hostile towards the 
defendants. The defendants could not ad- 
duce any convincing oral evidence which 
could cast any doubt or belittle in any 
manner the weight of the evidence of 
adoption adduced by the plaintiff. 

The defendants produced a docu- 
ment, which has been marked as Ext, A, 
after the recording of evidence of both 
the sides was over, and at a stage when 
the argument of the case -was to com- 
mence. The plaintiff had absolutely no 
opportunity to rebut that evidence. Ext. 
A is the certified copy of an entry in the 
loan register of a Co-operative Society. 
That certified copy merely shows that 
the plaintiff allegedly took loan of some 
money from the Co-operative Society. 
In that entry the plaintiff is shown as 
the son of Baraju. Mahani in his evi- 
dence denied to have taken any loan 
from the said Co-operative Society. 
From that certified copy it appears that 
Mahani’s signature or mark was not 
obtained in the original entry and he 
bad nothing to do with the said entry 
in the loan register. It is alleged that 
Mahani applied for the loan and in the 
loan application he had described him- 
self as the son of Baraju, The said appli- 
cation was not called for and has not 
been exhibited in this case. Apart from 
the aforesaid consideration, as the said. 
document was filed at such a late stage 
and the plaintiff could not have any op- 
portunity to have his say about the said 
document, the said certified copy of the 
entry in the loan register of a Co-ope- 
rative Society cannot be utilised as a 
piece of evidence in this case. The court 
below on a discussion of the above .and 


other aspects connected with this docu- - 
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of the 


[Prs, 8-8} Ori..51 
ment has, on good grounds, not placed ` 


any weight er importance on this docu- . 


ment. 

“There is no other evidence worth the 
name to negative the convincing evi- 
dence of adoption adduced by the plain- 
tiff, on a discussion of which the court 


- below has arrived at the finding that 


Mahani had been adopted by Panchu as 


-his son. On a careful reading of the im- 


pugned judgment and the relevant por- 
tions of the evidence on. record I am 
satisfied that the finding of the court 
below on this aspect of the matter is 
perfectly correct and justified, and I do 
not see any reason to interfere with the 
said finding in any manner in this se- 
cond 

T. The court below after arriving at 
the aforesaid finding has ordered that 
Mahani being Panchu’s adopted son will 
be entitled to 10 annas 8 pies share in 
the one-third share of Panchu in the Kha 
schedule property. It is urged by Mr. 
Satpathy and conceded by Mr,- Ghose, 
that the above assessment of the plain- 
tiffs share made by the court below is 
incorrect. On the concurrent finding of 
fact that the Kha schedule property was 
the joint family property of Baraju, 
Banchhu and Panchu, Panchu will have 
only one-third share in the Kha sche- 
dule property. Mr. Ghose concedes that 
as per the decisions on identical matters 
reported in AIR 1967 Ori 194; 1970 (1) 
CWR 201; AIR 1966 Bom 169; AIR 1974 
Guj 23 and AIR 1975 Bom 257 (FB) 
Mahani in this partition will be entitled 
to 4/9%th share in Panchu’s one-third 
share in the Kha _ schedule property. 
Mahani’s share as stated above is also 
supported by ground No, 2 in the memo- 
randum of this appeal and Mr. Satpathy 
has nothing to state against the same. 
Mahani’s share is decreed accordingly. 
The portion of para 8 of the impugned 
judgment incorrectly specifying the 
plaintiffs share as 10 annas 8 pies in 
Panchu’s share is modified accordingly. 
The plaintiff is entitled to partition of 
his said share, and the directiong to 
effect partition as contained in the im- 
pugned judgment are confirmed. 

8. Excepting the above modification 
about the plaintiffs share in the im- 
pugned judgment, there is no merit in 
this appeal and it is accordingly dismiss- 
ed with the above modification. In the 
circumstances. parties are to bear their 
own costs of this appeal. 

Appeal dismissed. 
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R. N. MISRA, J: s 
Smt, Dhanmati Dei, Appellant v. 


Keshaba Mahatanta and others, Respon- 
dents. 


Second Appeal No, 265, of 1974, D/- 
6-10-1977.* 

Civil P, C. (5 of 1908), 
Suit against rank trespassers —. Finding 
that plaintiff is a co-owner — Power os 
Court to grant relief. 

Where the plaintiff had claimed ex- 
clusive title not by denying title in her 
co-sharer but .by saying that the co- 
sharer: was unheard of, it was held that 
even if the court found that the co- 
sharet was in existence and, therefore, 
was entitled to half of the suit property, 
there was no difficulty.in law in giving 
a decree to the plaintiff for ejectment of 
the trespasser-defendants on the footing 
that she was only a co-owner and would 
be entitled to the property along with 


the co-sharer each having a moiety 


share. Between plaintiff who held title 
and the. defendants who were rank tres- 


passers the court was bound to protect - 


the owner, The . trespasser could not 
compete with a title holder and a _ suit 
would not fail merely on account of non- 
joinder unless non-joinder’ affected the 
maintainability of- the action. AIR 1951 
Orissa 359, Distinguished. 
. pe (Para 5) 
Cases Referred : Chronological Paras 
‘AIR 1951 Orissa 359 
AIR 1941 Pat 351 
‘AIR 1930 Cal 113 
AIR 1927 Bom 192 
AIR 1915 Mad 1214 
(1888) ILR 15 Cal 40 
(1883) ILR 5 All 602 
(1881) ILR 7 Cal 414 
S. Mohanty and S. D. Das, for Ioa 
lant; R, Mohanty, for Respondents. 


JUDGMENT:— Plaintiff has appealed 
against the reversing judgment and de- 
cree of the learned District Judge of 
Mayurbhanj in a suit for title and eject- 
ment of defendants. 

2. Plaintiff claimed that one Dukhu 
' Mahant had three sons — Chammu, 
Mangal and Bahuram. Mangal and Bahu- 
ram died issueless. Chammu’s widow is 
the tbird defendant. Chammu had also 


“(From order of B. Misra, Dist. J., 
_ Mayurbhanj-Keonjhar, Baripada, D/- 
16-3-1974.) 
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` property and had full title to 
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two sons being. Chhotua: and Mithua:. 
Mithua’s daughter -is the plaintiff. 
Chhotua’s: daughter Ankali left her vil-: 
lage and has remained unheard: of: for 
more than a.decade prior to suit. After 
the death of Chhotua and Mithua; their 
respective widows remarried, The third 
defendant re-married. Jainath,. father of 
the lst defendant, was born to her 
through the marriage. Dukhu had 5.49 
acres of land as. ancestral property and 
Chhotua had added one acre of Nayabadi 
land. On the death of Dukhu, . Chhotua- 
end Mithua--were enjoying. the -entire 
6.49 acres of land and after them, plain-- 

came to possess the said property. | 
Defendant No. 1 taking advantage of the 
helpless position of the plaintiff, with-- 
out any right, title or interest in the 
disputed property got himself mutated 
in the Revenue records in respect of the 
disputed property and alienated the 
same in favour of the second defendant 
who trespassed into the property, forci- - 
bly harvested the paddy raised by the 
plaintiff and started disputing the plain~ 
tiffs title. The suit has, therefore, been. 
fled for declaration of title and: aecovery, 


. of possession, ` 


3. The third defendant supported the 
plaintiff. Defendants 1 and 2 in a joint 
statement claimed that the suit was bar- 
red by limitation; Jainath- was not the 
illegitimate son of Sambari; Ankali ‘be- 
ing alive, without her the suit’ could not 
proceed; after the death of Chhotua and 
Mithua, Jainath came to succeed to the 
convey 
in favour of the second defendant. 

4. The courts below have concurrent- 
ly found that defendant No. 1 had no 
right, title and interest in the disputed 
property and his possession, therefore, 
is that of a rank trespasser. They have 
not accepted the plea of adverse posses- 
sion and consequent acquisition of title. 
The trial court gave a decree to the 
plaintiff on a finding that plaintiff had 
title in the property and defendant as a 
trespasser was liable to be turned out 
of the property. It further found that 
non-joinder of Ankali as a party did not 
affect the suit, The lower appellate 
Court while accepting all the other find- 
ings came to hold:— 


“The other question is if the plaintiff 
has to be non-suited because Ankali, 
daughter of Chhotua, is not a party in the 
suit. The trial court has repelled this 
contention on two grounds: (1) thet the 
plaintiff as co-owner can evict the de- 
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fendants who are trespassers and {2) the 
evidence shows that Mithu died subse- 
quent to Chhotua. in joint status and so 
the plaintiff would be the heir of the last 
surviving cOparcener. It is true that a 
co-owner can maintain a suit for ` pos- 
session to evict a trespasser, but that 


principle would not apply to a suit” 


where one of the co-owners, as in the in- 
stant case, prays for exclusive declara- 
tion of title to the exclusion of the other 
co-owner, The plaintiff alleges that An- 
kali is unheard of which is not a fact 
and thus wants to exclude her. Therefore, 
when Ankali is a co-owner of the plain- 
tiff, the plaintiff cannot be declared to 


be the sole owner of the suit properties. - 
The other reasoning that the plaintiff ie- 


the sole owner because her father Mithua 
was the last surviving coparcener can- 
not be maintained as no such case has 
been made out in the plaint. A suit can- 
not be defeated in the absence of a ne- 
cessary party if an effective decree can 
be passed, In the instant case an effec- 
tive decree cannot be passed - declaring 
the plaintiffs title to the suit properties 
in the absence of Ankali the other co- 


owner whom the plaintiff wants to ex- — 


clude falsely on the ground that she is 
unheard of. It is, however, pointed out 
that at the appellate stage notice has 


been served on Ankali, This is because 


defendant No. 3 who. was respondent 
` No. 2 died during pendency of the ap- 
peal and Ankali has been brought on 
record as. legal representative. This 
would make little difference because the 
plaintiff did not choose to amend the 
plaint and the prayer for exclusive de- 
claration of title still remains. In the 
. circumstances, disagreeing with the trial 
court, I hold that Ankali is a necessary 
party to the suit and the plaintiff can- 
not maintain the suit without implead- 
` ing her and for her own benefit.” | 
5. Mr. S. Mohanty for the appellant 
contends that even if the plaintiff had 
asked for exclusive title, when the court 
fon adjudication’ comes to hold that plain- 
tiff is a co-owner with Ankali and de- 
fendants are rank trespassers, it, was 
open to the court to declare joint title 
of ‘plaintiff and Ankali and decree the 
suit for ejectment of the trespassers. He 
relies on the principle embodied in O; 7, 
R. 7 of the Civil P. C. in support of 
such a stand. On the other hand, Mr. R. 
Mohanty, counsel for the contesting de~ 
fendants relies on a Bench decision of 
this Court in the case of Gour Charan 
Das v. Atal Behari Ray, AIR 1951 Ort 
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359, and contends that without Ankali 
plaintiff would not be entitled to relief 
Speaking for the Division Bench of the 
Court, Jagannadhedas, J., as he then 

was, stated (at p. 362 para -9):-— 


. “Learned counsel for the appellant 

(sic) argues that in this view, he, as & 
co-sharer, though he may not have ac- 
quired the right which defendants 1 & 2 
had, under S. 26 (2), would still be en- 
titled to get a decree in . ejectment 
against them. In support of this position, 
he relies on the cases in Ahmad . Sahib 


-v. Magnesite Syndicate Ltd, AIR 1915 


Mad 1214; Maganlal Dulabhdas v. Bhudar 
Purshottam, AIR 1927 Bom 192, Currim- 
bhoy & Co. Ltd. v. L. A. Creet, AIR 1930 
Cal 113 and Sambhu Gosain v. Piyari 
Mian, AIR 1941 Pat 351. While no doubt 
these cases show that one co-sharer can 
maintain. ejectment as against a tres- 
passer, without impleading the other co- 
sharers, they also show that he can’ do 
so only, for the benefit of the entire 
group of co-sharers, This is made clear 
in AIR 1927 Bom 192 at p. 195, where’ 
their Lordships say as follows: 


‘It may be pointed out, however, 
though it should hardly be necessary to 
do so, that the plaintiff could get posses- 
sion in the suit, not only. for 
alone, but really for the benefit of the 
co-owners,’ . 

In such a suit by one co-sharer for eject- 
ment, it would be open to the defen- 
dant-trespasser to show that he. is in 
possession with the consent of the other 
co-owner. If he shows the same, the 
plaintiff co-owner will be entitled to get 
a decree in ejectment only to the ex- 
tent of his own share and will be en- 
titled only to joint possession, This was 
clearly laid down in Hira Lal v. Bhairon, 
(1883) ILR 5 All 602, Radha Proshad v. 
Esuf, (1881) ILR 7 Cal 414 and Harendra 
Narain v. Moran, (1888) ILR 15 Cal 40. 
Such possession, however, to the ex- 
tent of his own share, he can get only 
in a properly constituted suit. The plain- 
tiff has either to file a suit in ejéctment 
of the defendants, from entirety of the 
suit lands but for the benefit of the 
whole body of co-sharers, or in the alter- 
native a suit for ejectment from his 
own share and for joint possession along 
with the defaulter defendants. The suit 
as filed and as appears from the plaint, 
is on the. footing that the plaintiff has 
acquired the right under S. 26 (2) te 
khas possession of the suit lands, by his 
purchase. It is not a suit for possession 
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either for the benefit of the entire body 
ef co-sharers or one for joint possession 
with defendants i and 2 to the extent 
of his own share, It would, therefore, be 
unfair to the defendants to give a de- 
cree in ejectment in favour of plaintiff 
on a footing different from what the 
plaint has asked for and on a title and 
cause of action which is different depriv- 
ing the defendants of the defence which 
‘they. may have in a properly constitut- 
ed suit. 
' Yo the facts of the present case, the 
ratio in the reported decision can have 
ao application. The defendants in that 
suit had seme interest in the property. 
In the present suit, the defendants have 
been found concurrently to be trespas- 
aers, The Court was not prepared to give 
the plaintiff a decree because in its opin- 
ion, it would be unfair to the defendants 
and in fact would deprive an appro- 
priate defence which could have been 
raised if pleintiff of that suit had claim- 
ed relief together with others. It is a 
settled position in law that a trespasser 
ot compete with a title holder and 
a suit would not fail merely on account 
mon-joinder unless -non-joinder affects 
the maintainability of the action. It is 
true that the plaintiff wanted full title 
and it has now been found that plaintiff 
is only ,a eo-owner and the other share 
in the property vests in Ankali. Ankali 
has already been brought on record 
Plaintiff had claimed exclusive title not 
denying title in Ankali but by say- 
img that Ankali was unheard of. If the 
court found that Ankali is in existence 
d, therefore, is entitled to half of the 
suit property, there was no difficulty in 
aw in a decree to the plaintif 
T ejectment of the trespasser-defen- 
dants en the footing that she is only a 
-owner and would be entitled to the 
property along with Ankali each having 
moiety share. Between plaintiff who 
olds title and the defendants who are 
raak trespassers the court is bound to 
protect the owner. I would accordingly 
allow the appeal, set aside the decree of 
the lower appellate court and decree the 
plaintiffs suit with the following modi- 
fication. The joint title of plaintiff and 
Ankali in the disputed property is de- 
clared. Plaintiff is entitled to a decree 
for ejecting the defendants who are tres- 
passers but the possession of the plain- 
tif shall enure te the benefit of the said 
co-owner Ankali and both shall have 
feint possession of the disputed property. 
fn the facts of the case, it is appropriate 
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to direct both parties to bear their own 
costs of the litigation at all stages. ` 
Appeal allowed, 
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D. N. Joshi, Petitioner v. State of 
Orissa and others, Opposite Parties. 

Original Jurisdiction Case No. 143 of 
1976, D/- 5-10-1977. i 

(A) Motor Vehicles Aet (4 of 1939), 
Se. 43 (1), 44 (3) and (4) — Orissa Motor 
Vehicles Rules (1940), R., 65-B — Stage 
carriages — Rates of fares and freights 
— Fixation of — Respective jurisdiction 
and powers of State Government, S.T.A. 
and R.T.A. — Power vests exclusively in 
State Government. 


On a perusal of the provisions of Sec- 
tion 43 (1) (i) Proviso to S. 44 (3) and (4) 
and R, 65-B of Orissa M. V. Rules it is 
clear that the power to fix the rates of 
fares and freights vests exclusively in 
the State Government under S. 43 (1) (i). 
Sub-sec. (3) of S. 44 imposes an obliga- 
tion on the S.T.A. to give effect to any 
directions issued by the State Govern- 
ment under S. 43. For the purpose of 
giving effect to such directions issued 
under S. 48, the S.T.C. has been em- 
‘powered under sub-sec. (4) of S. 44 of 
the Act to issue directions to any R.T.A, 


-subject to such conditions as may be 


prescribed, and the R.T.A. shall in dis- 
charge of its functions under the Act 
given effect to, and be guided by, such 
directions of the S.T.A. As will be seen. 
from Rule 65-B, the R.T.A. is to deter- 
mine the rates of fare for stage carri- 
ages in respect of which a permit has 
been granted after giving an opportunity 
to the permit holder to make represen- 
tations regarding the rates and after ` 
taking into considerations matters speci- 
fied in cls. (i) to (iv) of sub-sec. (1) and 
shall attach the condition of the rates 
of fares so determined to the stage carri- 
age permit. This power, however, is to 
be exercised subject to the directions, if 
any, issued by the State Government 
under cl. (i) of sub-sec. (1) of S. 43 or 
by the S.T.A. under ‘sub-sec. (4) of S. 44 
of the Act. Thus, where the minimum 
and maximum rates of fare have been 
fixed by the Government under S. 43 (1) 
G), the R.T.A. in determining the actual 
fare must be bound by those two limits 
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and by any other directions of the S.TA. 
which must also be consistent with the 
directions of the State | Government 
issued under S. 43. The R.T.A. is sub 
ordinate to the S.T.A. which, in turn, i 
subordinate to State Government. If di- 
rections ag to fare have been given by 
the State Government under S. 43 (1) or 
by the S.T.A. under sub-secs. (3) and (4) 
of S. 44, the R.T.A. is bound to act im 
accordance with those directions. In the 
absence of any such direction either by 
the State Government or by the 5.T.A., 
the R.T.A. is to fix the fares under 
Rule 65-B of the Rules, Where, therefore, 
the State Government has determined a 
range of fares as to the maximum and 
minimum, it is open to the S.TA or 
R.T.A., as the case may be, to fix the 
actual fare for any particular stage car- 
tiage and in respect’ of any specific 
routes within that range. AIR 1962 Bom 
124, ATR 1968 Mad 236 and AIR 1955 Cal 
59, Rel on, (Para 7) 

Anno: 3 A.M., M. V. Act, S43, N. 2 
and 2. 

(B) Motor Wehicles Act (4 of 1939), 
8, 44 — Orissa Motor Vebicles Rules 
(1940), R. 65-B — Rates of fares and 
freights — Endorsement of by R.E.A. 
on permits — When to be made. 

Under R. 65-B the R.T.A. is bound to 
fix the specified fare rate whereafter 
only the fare. so determined has to be 
endorsed on the back of the permit. 
Such determination of specified fare has 
to be made after hearing the concerned 
operators. (Para 9) 

The R.T.A. cannot endorse the entire 
range of rates specified by the State 
Government under S. 43 (1), leaving it 
open to the operator to pick and choose 
any specified fare within that range. 
Such a situation is not contemplated 
within the four corners of the Act or of 
the Rules framed thereunder. (Para 9) 

Until such a determination has been 
made after giving an opportunity to the 
permit holder to be heard in the matter, 
the R.T.A. cannot call upon the peti- 
tioner to produce his permit for endorse- 
ment. (Para 9) 
Cases Referred: Chronological Pares 
AIR 1968 Mad 236 
AIR 1962 Bom 124 3 
AIR 1955 Cal 59 3 

S. C. Parija, for Petitioner; Stending 
Counsel (Transport), for Opposite Parties, 

S. K. RAY, J.:— The petitioner fs a 
stage carriage operator an five different 
routes, indicated in the petition, parts 
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of which are pucca roads and the resi 
are kutcha and carel embankment roads. 
By Annexure 1, whick is a notification 
dated 8-8-75 issued in exercise of power 
conferred by sub-sec. #1) af S. 43 of the 
Motor Vehicles Act, 1939 (hereinafter 
referred to as the Act), the State Gov 
ernment fixed fares and freighte {in~ 
cluding the maximum and minimum im 
respect thereof) for stege carriages a9 
required by the proviso to the said sub- 
section. The pre-conditions for issuance- 
of euch a notification (Annexure 1) had 
been satisfied. 

2. Pursuant to the said notification 
(Annexure 1), o ite | No. 2 issu- 
ed memo No. 3495 RTA dated 20-8-75 te 
the petitioner to produce his stage carri- 
age permits for endorsements thereon re- 

- garding the revised rates of fares and 
freights. This memo is Annexure 2 


3. The petitioner thereupon submit- 
ted a representation against the revised 
tates of fares to opposite party No. 2 
(Annexure 3) who considermg the same 
came to the conclusion that ance ths 
rates of fares have been fixed by Gov- 
ernment, tt could not Iawfully alter the 
same, though there was some weight in 
the representation. Opposite party No. 2, 
-it is understood, had, nevertheless, made 
a reference to the State Government as 
to whether it would be lawful for it to 
alter the rates as required by the peti- 
tioner. Nothing is known as to the out- 
come of thie reference. Subsequently, 
however, opposite party No. 2 by | its 
memo No, 740/RTA dated 20-2-76. direct- 
ed the petitioner to charge fares as per 
the rates approved by the Government 
and prohibited him from charging any 
fare in excess ef the same. This memo 
is Annexure 4: 


4. He has, therefore, come to this 
Court for quashing Annexures 1, 2 and 
4 and for a direction injuncting the op- 
posite parties fram giving effect to the 
said annexures, 

5. The contention of Mr: Parija, the 
learned counsel for the petitioner, is 
that the State Govermment eannot fix 
the rates of fares and freights under 
5. 43 (1) of the Aet but can only issue 
directions thereunder to the State Frans- 
port Authority fer fixing minimum anéd 
maximum rates of fare and the STA. 
în its turn is to issue direction to the 
R.T.A. under S. 44 (4) of the Act and the 
latter ig to fix the actual rates of fares 
and freights for different routes after 
observing the procedure laid down in 
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Rule 65-B of the Orissa Motor Vehicles 
Rules, 1940 (hereinafter referred to as 
the Rules). As the Government has di- 
-rectly fixed the rates of fares -and 
freights under Annexure 1 which is 
contrary to law, as indicated above, the 
same is liable to be quashed, Alterna- 
tively, assuming that the State Govern- 
ment has the power to issue the impugn- 
ed notification, Annexure 1, it not hav- 
ing provided for minimum rates. is also 
liable to be quashed. When Annexure 1 

is quashed, Annexures 2 and 4 are bound 
` to be quashed consequently, 

6. It is appropriate to extract the 
relevant provisions of the Act and the 
Rules. Section 43 (1) (i) of the Act runs 
as follows:— 


"43 (1). A State Government, having 
regard to— 

(a)... só 

fb) ... i aus 


may, from time to time, by notification 
in the official Gazette, issue directions 
to the State ‘Transport Authority— 

(i) regarding the fixing of fares and 
freights (including the maximum and 
minimum in respect thereof) for stage 
carriages, contract carriages and public 


(ii) woe 3 ene 
Aili) ... ee 
(iv) ... aes ; 
Provided that no such notification 
shall be issued unless a draft of thè pro- 
posed . directions is published in the Off- 
cial Gazette specifying therein a 
being not less than one month after such 
publication, on or after which the draft 
- will be taken into consideration and any 


objection or suggestion which may be’ 


received has, in consultation with the 
State Transport Authority, been consi- 
dered after giving the representatives of 
the interests affected an opportunity of 
being heard.” 

Sub-sections (3) and (4) of S. 44 oF the 
Act run as follows:— 

“(3) A State Transport Authority shall 
give effect to any directions issued under 
§. 43 and subject to such directions and 
save as otherwise provided by or under 
this Act shall exercise and discharge 
throughout the State the following pow- 
ers and functions, namely:— 

(a) ... a 
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(4) For the purpose of exercising and 
discharging the powers and functions 
specified in. sub-sec, (3), a State Trans- 
port Authority may, subject to such con- 
ditions as may be prescribed, issue di- 
rections to any Regional Transport Au- ` 


- thority and the Regional Transport Au~ 


thority shall in the discharge of its 
functions under this Act give effect to,- 
and be guided by such directions.” 

Rule 65-B of the Rules is extracted here- 
inbelow:— 

“65-B. (1) Subject- to the directions, if 
any, issued by the State Government 
under clause (i) of the sub-sec. (1) of. 
S. 43 or by the State Transport Autho- 
rity under sub-sec. (4) of S. 44 of the 
Act, the Regional Transport Authority 
carriage permit 
the conditions thet the stage carriages 
or service of stage carriages in respect of 
which the permit is: granted shall carry 
passengers at such fares as the said au- 
thority may after giving the holder of 
the permit an opportunity to make re- 
presentations and after taking into con- 
sideration the’ matters specified here- 
under, fix in that behalf from time to 
time— 

(i) the condition of roads on which the 
stage carriage or the service of stage 
carriages plies; 

(ii) the density of traffic on the routes; 

(iii) the cost of operation of the stage 
carriage or the service of stage carriages; 
and 

(iv) other matters affecting the inte- 
rest of the public generally.” 

(The other portions of this rule need 
not be extracted as they are not rele- 
vant.) 

7. On a perusal of the aforesaid pro- 


` visions it is clear that the power to fix 


the rates of fares and freights vests ex- 
clusively in the State Government under 


< S. 43 (1) (i). Sub-sec. (3) of S. 44 im- 


poses an obligation on the State Trans-. 
port Authority to give effect to any di- 
rections issued by the State Government 
under S. 43. For the purpose of giving 
effect to such directions issued under 
S, 43, the S.T.A. has been empowered 


„under sub-sec. (4) of S. 44 of the Act to 


issue directions to any R.T.A, subject 
to such conditions as may be prescribed, 
and the R.T.A, shall in discharge of ‘its 
functions under the Act give effect to, 
and be guided by, such directions of the 
S.T.A. As will be seen from Rs. 65-B, the 
R.T.A. is to determine the rates of fare 
for stage carriages in respect of which 
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a permit has been granted after. giving 
an opportunity to the permit holder to 
make representations -regar ` the 
rates and after taking into considerations 
matters specified in cls, (i) to. (iv) of 
sub-sec, (1) and shall attach the condi- 
tion of the rates of fares so determined 
to the stage carriage permit. This power, 
however, is to be exercis¢d subject to 
the directions, if any, issued by the 
State Government under cl. (i) of sub- 
sec. (1) of S. 43 or by the S.T.A. under 
sub-sec, (4) of S. 44 of the Act.. Thus, 
where the minimum and maximum 
rates of fare have been fixed by the 
Government under S. 43 (1) (i), the 
R.T.A. in determining the actual fare 
must be bound by those two limits and 
jby any other directions of the S.T.A. 
which must also be consistent with the 
directions of the State Government 
issued under S, 43. The R.T.A. is sub- 
ordinate to the S.T.A. which, in turn, is 
Jsubordinate to State Government. If 
directions as to fare have been given by 











(4) of S. 44, the R.T.A. is bound to act 
in accordance with those directions. In 
the absence of any such direction either 


case may be, to fix the actual fare for 
y particular stage carriage and in res~ 
pect of. any specific routes within that 
range, My conclusion as to the respec- 
tive jurisdictions and powers of the State 
Government under S. 43 (1) of the S.T.A, 
under sub-secs. (3) and (4) of S. 44 and 
of the R.T.A. under S. 44 (4) of the Act 
and Rule 65-B of the Rules, as indicat- 
ed above, gets support from the. cases 
of Amarnath S. Nanda v. State Trans- 
port Authority, AIR 1962 Bom 124; N. S 
Motor Service v. Regional Transport 
Authority, AIR 1968 Mad 236, and Radha 
Govinda Paul v. Regional Transport 
Authority, AIR 1955 Cal 59, Reading 
S. 51 of the Act along with 8. 43 there- 








Authority has jurisdiction to fix speci- 
fed fares or rates of fares for motor 
es only, while the State Govern- 
ment has exclusive power to fix speci- 
fied fares or rates of fares for stage car- 
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8. In view of the aforesaid legal po- 
sition Annexure 1 cannot be impeached 
either on. the ground of lack of power 
on the part of the State Government or. 
on the ground that pre-conditions to is- 
suance of notification under Sec. 43 (1) 
have not been complied with as requir- 
ed-by the proviso to that sub-section. 
The only ground left on which the vali- 
dity of Annexure 1 is challenged is that 
it has not fixed the minimum rates of 
fare, But such a contention is obviously 
erroneous because on the face of the 
notification the Government has fixed 
both the maximum and the minimum 
rates of fare to be charged in respect of 
different types of stage carriages. For 
ordinary bus maximum rate is 45 paise 
per kilometer and minimum is 40 paise 
per passenger irrespecive of kilometer- 


.age. As regards express bus and delux 


bus the maximum rates are 5 paise per 
kilometre and 6.5 paise per kilometre 
per passenger and the minimum rate of 
those two categories of buses is Rs, 1.50 
per passenger irrespective of kilometer- 
age. The inescapable conclusion is that 
Annexure 1 is valid and cannot be 
quashed. 


8, As regerds Amnexures 2 and 4, the 
complaint is that the directions contain- 
ed therein are meaningless until and 
unless the R.T.A. has fixed the specified 
rate for each category of bus for any 
particular route in respect of which the 
permit has been granted. Under R. 65-B 
the R.T.A, is bound to fix the specified 
rate whereafter only the fare so deter- 
mined has to be endorsed on the back of 
the permit: Such determination of spe 
cified fare has to be made after hearing 
the concerned operators. That does not 
appear to have been done. The R.T.A, 
cannot endorse the entire range of rates 
specified by the State Government un- 
der S. 43 (1), leaving it open to the ope- 
rator to pick and choose any specified 
fare within that range. Such a situation 
js not contemplated within the four 
corners of the Act or of the Rules fram- 
ed thereunder. The endorsement that 
can be made on the permit is what is 

contemplated in Rule 65-B and that rule 
contemplates endorsement of a fare as 
the R.T.A. may, after giving the holder - 
of a permit an opportunity to make re . 
presentations and after taking into con- 
sideration the matters specified there- 
under, fix in that behalf. Until such a 
determination has been made after giv-| © 


ing an opportunity to the permit holder 
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to be heard in the matter, the R.T.A, 
cannot call upon the petitioner to pro- 
duce his permit for endorsement. There- 
fore, in my opinion, Annexures 2 and 4 
cannot be given effect to and must, ac- 
cordingly, be quashed, It will, however, 
be open to the Regional Transport Au- 
thority to fix a specified fare subject to 
the directions of the State Government. 
as to the rates of fare (maximum and 
minimum) given under S. 43 (1) (i) after 
following the procedure laid down 
Rule 65-B. of the Rules, 
10. In result, therefore, this writ ap- 
plication succeeds in part. Annexure 1 
fs held to be valid and cannot be quash- 
ed. Annexures 2 and 4 are, however, 
quashed which will not.affect the power 
and jurisdiction of the Regional Trans- 
port Authority (opposite party No 2) to 
fix a specified fare in accordance with 
the manner envisaged in Rule 65-B and 
then call upon the petitioner to produce 
his permit for endorsement, In view of 
this partial suceess of the petitioner, 
there will be no order for costs. 
Petition partly allowed. 
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S.. ACHARYA, J. 

Alekh Pradhan and- others, Petitioners 
v. Bhramar Pal and another, Opposite 
Parties. 

Civil Revn, No. 385 of 1977, D/ 22-11- 
1977.* 

(A) Civil P. C, (5 of 1998), O. 18, R. 2 


(4) (as inserted im 1976) — Expression’ 


‘at any stage’ — Means any stage pre- 
vious to delivery of judgment — After 


passing cf judgment in the matter. 
(@aras 2, 4) 

(B) Civil |P. C. (5 of 1908), S. 115 and 
©. 18, R, 2 (4) — Reasons stated for al- 
lowing witness to be examined not so 
patently incorrect, improper or illegal — 
Matter purely within tegal competence 
and discretion of court — Order, not 
jnterfered with in revision. (Paras 3, 4) 
(C) Civil P. C. @ of 19€8), S. 115 
Expin. — “Amy case which has been de- 
cided” — Order under O, 18, R. 2 (4) 


re ee S 
“(From order of G. C. Ray, Addl. Munsiff 
Puri, D/- 19-9-1977.) 


LU/AV/E687/17/V5S 


Alekh Pradhan v. Bhramar Pal (Acharya J.) 


ATR. 


allowing a witness to be examined — By 
such order, no right or obligation cf 
parties in controversy has been decided 
— Revision incompetent. (ibid, O. 18, 
E. 2 (4)). (Para 6) 


Anno: AIR Coram. 9 C.P.C, Sec. 135 
N. 4. i 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 8 
A. Das and M. S, Panda, for Petition- 
ers; R. Pal, N. Prusty and A. Mohanty, 
for Opposite Parties. 


ORDER:— The impugned order enables 
the plaintiffs, opposite parties in ` this 
case, to examine a pleader-surveyor a3 
plaintiffs’ witness whose survey report 
has already been filed in the court be- 
low. On 2-9-77 when the suit was part~ 
heard and adjourned to 6-9-77 for exa- 
mining witnesses, the plaintifis filed a 
petition praying for deputing a survey- 
knowing Commissioner to measure the 
disputed area A copy of that petition 
had been served on the defendants, the 
petitioners in this case. . That petition 
could not: be disposed of on that day and 
was taken up for consideration on 6-9-7. 
On 6-9-77 the court examined further 
witnesses for the plaintiffs, but rejected 
the said petition. While rejecting that 
petition it mentioned in the order sheet 
that the plaintiffs were at liberty to taks 
out a private Commissioner for the above 
purpose and may submit his report in 
court within two daya. The plaintiffs- 
thereafter took a pleader-surveyor for 
the measurement of the disputed area, 
and his report was submitted on 12-9-77 
within the extended period allowed ‘by 
the court. On 15-9-77 the plaintiffs filed 
a petition to enable them to examine 
that survey-knowing advocate in that 
suit, The court by the impugned order 
has allowed the said petition. 

2 Mr. Das, the learned counsel for 
the petitioners contends that the court 
after rejecting the prayer of the plain 
tiffs on 6-9-77 for directing a survey- 
knowing Commissioner to measure the 
disputed area, could not have allowed 
the plaintiffs to examine the private 
pleader-surveyor at this stage of tha 
suit. Mr. Des further states that the court 
acted illegally in asking the plaintiffs to 
take a private Commissioner to measure 
the disputed area after rejecting the 
plaintiffs’ previous application dated 2-9- 
77 for appointing a survey-knowing 
Commissioner for that work Tt is in- 
correct to state that the court below af 
any point of time asked the plaintiffs to 
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take a private Cammissioner in this case. 
While rejecting the aforesaid petition 
dated 2-9-77 of the plaintiffs for ap- 
pointment of a survey-knowing Com- 
missioner by the court, the court merely 
observed that the plaintiffs were at 
liberty to take a private Commissioner 
for that purpose.. Therefore, the court 
never asked or gave any direction to 
the plaimtiffs im this matter. After the 
pleader-surveyor did the measurement, 
his report was submitted in the court 
and after the submission of the said re- 
port the plaintiffs made a prayer to the 
court to allow the said pleader-surve- 
yor to be examined as a witness on be- 
half of the plaintiffs. The court on 4 
consideration of the facts and circum- 
stances of the case as mentioned in the 
impugned order has allowed the said 
prayer. Im this Civil Revision against 
the said order I have at first to see if the 
court was: legally competent and had the 
jurisdiction to pass the said order or not. 

Sub-rule (4) of R. 2 of O. XVIII in 
the amended Civil P. C. is as follows:— 

“Notwithstanding anything contained 
fa this rule, the Court may, for reasons 
to be recorded, direct or permit any party 
fo examine amy witness at any stage.” 
Previous to this, R. 2 of O. XVIII, C.P.C. 
as it stood amended by this Court was 
as follows:— 

“Explanation: — Nothing in this rule 
shall affect the jurisdiction of the Court 
to direct. any party to examine any wit- 
ness at any stage, for reasons to be re- 
corded by the court in writing.” 

From the above provision it is quite 
evident that the court has the jurisdic- 
tiom to direct or permit any party to 
examine any witness at any stage So, 
the court was legally competent and act- 
€d within. its. jurisdiction to pass the im- 
pugned order. 

3. Mr, Das contends that the court 
was not legally justified in allowing the 
plaintiffs to examine this witness after 
rejecting the plaintiffs’ prayer to appoint 
a court surveyor for that work and after 
closing the hearing of the case on 6-9-77. 
it appears from the order sheet of the 
suit that the court did not entertain the 
plaintiffs’ prayer to appoint a court sur- 
veyor for the job at that time as it con- 
aidered that. by doing so the disposal of 
the old suit would be very much delay- 
ed, While rejecting that prayer it merely 
expressed that the plaintiffs might get 
that work done by a private Commis- 
sioner Hf they so desired within only a 
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ness to be examined in a case. 
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very few days allowed by the Court. So 
whatever order on this matter was pass- 
ed on 6-977 was, as I find, actuated by 
a desire to. dispose of the old suit within 
a ahort time. So one cannot question the 
legality of the said order, nor does the 
order appear so patently improper as to 
require interference in revision on as- 
sessment of facts in a matter purely 
within the legal competence and discre- 
tion of the court. : 
- 4. - Moreover, it is incorrect to say 
that on 6-9-77 the hearing of the suit 
‘was completely closed for all intents and 
purposes. The order of that date shows 
that the court enabled the plaintiffs to 
submit the private surveyor’s report if 
they so desired, within the short tims 
fixed by it. After the filing of the sur- 
veyor’s report in court on 12-9-77, on 
the petition of the plaintiffs the impugn- 
ed order was passed. As per sub-rule (4) 
of R. 2 of O. XVIII, C.P.C. quoted above, 
the court has the power and jurisdiction 
to direct or permit any party to examine 
any witness at any stage. ‘At any stage’ 
of course would mean any stage previ- 
ous to the delivery of the judgment in 
the case, whereafter the court loses sei- 
sin over the suit. So, as per the said 
provision, till the passing of the judg- 
ment in the matter a court has the 
power and jurisdiction to allow any wit- 
In the 
impugned order, the court has stated 
the reasons which impelled it to allow 
the plaintiffs’ petition to examine thé 
private pleader-surveyor as a witness for 
the plaintiffs. The reasons stated in that 
connection do not appear to be patently 
incorrect, improper or illegal. Therefore. 
the court had the discretion and it acted 
within its jurisdiction to pass the im- 
pugned order allowing examination of 
ae surveyor as a witness for the plain- 


` Qn the above considerations I do 
not see any compelling reason to quash 
the said order in this Civil Revision. It, 


‘of. course, goes without saying that the 


petitioners in this révision must be 
given, if they so desire, an opportunity 
by the court below to meet and chal- 
lenge the said report and the deposition 
of the surveyor if he is ultimately exa- 
mined in the court below. 

6. Mr Pst at the outset contended 
that this Civil Revision was not main~ 
tainable es by the impugned order the 
court has not decided any right or obli- 
gation. of the parties in. controversy in 
this suit. i 


60 Ori. [Prs. 1-2] Paradeep Port Trust v. B. F. Engineering Ltd. (Misra J.) 


The expression ‘any case which has 
been decided’ in S. 115, C.P.C. has been 
explained in the Explanation attached to 
that section which is as follows:— 

“Explanation:— In this section, the 
expression ‘any case which has been de- 
‘ cided’ includes any order made, ‘or any 
order deciding an issue, in the ‘course of 
a suit or other proceeding.” 

In the decision reported in AIR 1970 SC 
406 (Baldevdas Shivlal v. Filmistan Dis- 
tributors) it has been held that every 
order of the court in course of a suit does 
not amount to ‘a case decided’. In, this 


connection it has been said that (at. 


p. 410):— 

“A case may be said to be decided if 
the court adjudicates for the purpose of 
the suit some right or obligation of the 
parties in controversy; every order in 
the suit cannot be regarded as a case de- 
cided within the meaning of S. 115, 
C.P.C.” 

By the impugned order, no right or 
obligation of the parties in controversy 
in the suit' has been decided. That being 
so, the abovementioned: contention of 
Mr. Pal appears to be well founded. 

The Civil Revision is accordingly dis- 


missed with coste. 
: Revision dismissed. 
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R. N. MISRA, J. 
The Board of Trustees, Paradeep Port 


Trust, Appellant v. M/s. Badio Founda- - 


tion Engineering Ltd. and others, Res- 
pondents. 
. Misc. Appeal No. 105 of 1976, D- 


3-11-77." 

(A) Arbitration Act (10 of 1940), S. 14 
(2) — Filing of record of evidence — 
Award passed after remand without no- 
tice of hearing to parties — Application 
for calling documents — Maintainability. 

On objection being raised that arbitra- 
tors had committed legal misconduct by 
ignoring a clause of the contract which 
provided that in the event of delay. in 
supply of departmental stores, the con- 
tractor was entitled to extension of time 
for execution of the contract and not to 
compensation, the matter was remitted 
to arbitrators for reconsideration. No 


PO EPR E a E A SPE WO 

*(From order of B. Misra, Sub-J., -Cut- 
tack, D/- 25-3-1978.) 

LU/AV/E548/77/DVT 


AIR. 


notice of hearing was given to the par- 
ties after the matter was remitted. A 
party, therefore, objected to the award 
being made a rule of the court and ap- 
plied under S. 14 (2) for production be- 
fore court of the agreement and . other. 
documents produced before the arbitra- 


- tors, 


Held that on remand no opportunity 
was given by the arbitrators to the party 
to substantiate the plea that the contrac- 
tor was not entitled to compensation. 
The court was, therefore, bound to allow 
the application under S, 14 (2) and pass 
the appropriate order thereafter. AIR 
1975 SC 1259, Rel. on; AIR 1971 SC 696 
and AIR 1975 Cal 467, Disting. 

‘ (Paras 4, 5) 

Anno: 3 AIR Manual, Arbi. Act, S. 14 


(2) N. 10. 


(B) Arbitration Act (10 of 1940), S. 13 
— Arbitration procedure — Reasonable 


. opportunity to state case and adduce evi- 


dence. . 
Though the strict procedure prescrib~ 
ed for a court may not be applicable, the 
Board of Arbitrators is required to con- 
duct itself in a manner acceptable to 
principles of natural justice. Where a 
matter is remanded to the arbitrators 
for reconsideration, held, the parties were 
entitled to personal hearing. AIR 1959 
SC- 308, Foll. (Para 3) 
coe 3 AIR Manual Arbi. Act, S. 13 
eae oF 
Cases ` Referred: 


Chronological Paras . 
AIR 1975 SC 1259 4 


AIR 1975 Cal 467 - © 4 
AIR 1971 SC 696 -4 
AIR 1959 SC 308 3 


R. Mohanty, for Appellant; P. K. Mo- 
banty, for Respondents. 

JUDGMENT:— This appeal by the 
Board of Trustees of the Paradeep Port 
Trust has been filed under S, 39 (1) (vi) of 
the Arbitration Act of 1940 (hereinafter 
referred to as the Act) against the order 
of the learned Subordinate Judge of 
Cuttack refusing to set aside an award, 

2. Respondent No. 1 undertook te 
construct the general cargo berth No. 1. 
of the Port and parties had entered into. 
a contract for the said purpose. While 
the work was still in progress, respon~ 
dent No. 1 raised disputes, Keeping in 
view the arbitration clause in the con« 
tract, the several disputes were referred 
to a Board of Arbitrators consisting of 
respondents 2 and 3 and the Arbitrators 
made interim awards in respect of the 
various items of disputes. We are con= 


1978 
cerned in. this appeal with the interim 
award relating to item No. 28 which co- 
vered a claim for extra expenditure due 
to non-availability of constructional ma- 
terials and a sum of Rs. 2,51,995.00 is 
claimed on that score. The Arbitratore 
gave hearing in regard to the claim on 
14th and 16th of Dec., 1974 and before 
the award was made, on 17-1-1975 res- 
pondent No. 1 offered to withdraw the 
claim relating to item No. 28 if the 
Port Trust extended the time to com- 
plete the work. On 11-2-1975 the interim 
award was given. When the contractor 
applied to make the award a rule of the 
court in Title Suit No. 48 of 1975, ob- 


jection was raised by the Port Trust on. 


the ground that Arbitrators had .com- 
mitted legal misconduct by ignoring 
cl. 66 of the contract which provided 
that’ in the event of delay in supply of 
departmental stores, the contractor was 
entitled to extension of time for execu- 
tion of the contract and not to compen~ 
sation, By order dated 26-8-1975 the 
court remitted the matter in regard to 
item No. 28 to the Arbitrators and di- 
rected:— 

“Item No. 28 in the third interim 
award D/- mei is remitted to the 
Arbitrators ‘their reconsideration 
keeping in ee the objections and coun~ 
ter objections filed in this ‘connection by 
-> the respondent as well as claimant and 
resubmission of their award to the 
court within a month from the date. of 
their receipt.” 

The appellant has claimed that no no- 
tice of ‘hearing, was given to the par- 
ties after the matter was remitted to the 
Arbitrators and appellant came to know 
about re-submission of the award after 
notice was ‘received from the court of 
the Subordinate Judge - that a fresh 
award had been filed objection was rais- 
ed in the court that no hearing was 
afforded to the parties and if such op- 
portunity had been given, the appellant 
would have been-in a position to place 
the letter of the: contractor that it ‘was 
agreeable to withdraw its claim provided 
exterision of time for completion of the 
contract was given and long before the 
award was submitted to. the court; the 
Port Authorities had agreed to extend 
the time. In support of the objection, the 
appellant moved the court by'an applica- 
tion that the contract and other docu- 
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application for calling for documents and 
on the 29th of March made the award 
a- rule’ of the court. 

.3.. There is no- dispute that after the 
award was remitted to the Arbitrators, 
no further hearing was afforded to the 
parties. The application . made to the 
court under S. 14 (2) of the Act to direct 
the Arbitrators to transmit to the court 
documents filed before them, it is con- 
tended, was rejected without any justi- 
fication. Grievance, therefore, is made 
in appeal on these two counts. In this 
ease, thert were two parties, there was 
a lis between them and the matter had 
been placed before the Board of Arbi- 
trators for adjudication. Though thef 
strict procedure prescribed for a court 
may not be applicable, the Board of 
Arbitrators was required to conduct it-|. 
self in a manner acceptable to . princi- 
ples of natural justice. The learned Sub- 
ordinate Judge had remitted the matter 
with a direction that the respective 
stands of the two parties the contractor 
and the Port Trust should be considered ~ 
and a conclusion was to be reached, The 


_court nowhere indicated that no further 


hearing was necessary to be given. AS 
was pointed out by the Supreme Court 
in the case of Gullapalli Nageswara Rao 
v. Andhra Pradesh State Road Transport 
Corporation, AIR 1959 SC 308, a perso- 


‘nal hearing enables the authority con- 


cerned to clear the doubts during the 
course of arguments and the party ap- 
pearing gets an opportunity to persuade 
the authority by reasoned argument to 
accept his point of view. If the Arbitra- 
tors had heard the parties after the dis- 
pute over item No. 28 had been remitted 
to them, the Port Trust could have sub- 
stantiated its stand that failure to supply 
materials in time did not entitle the con- 
tractor to compensation but only to ex- 
tension of time for execution of the’ 
work. If the court had allowed the ap- 
plication under S. 14 (2) of the Act and 
brought up the contract containing the 
arbitration clause before it, it could have 
also found out the correctness ‘of the 
stand of the Port Authorities, 

‘4.: The court proceeded on the basis 


. that its jurisdiction in the matter was 


limited: and it was not competent for 
the court to vacate the award by enter- 
ing into the merits of the claim. It plac- 
ed reliance on the ratio indicated in the 
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Pvt. Ltd, AIB 1975 Cal 467. There may 

not be any quarrel with the ratio in 

those cases though counsel for the appel- 
lant relying upon a. recent- decision ‘ of 
‘the Supreme Court in the case of K. P, 

Poulose v. State of Kerala, AIR 1975 

SC 1259 maintained that if the Arbitra- 

tors ignored material -.documents to 

arrive at a just decision to resolve tha 

controversy between the parties, it would 
_ amount to legal misconduct. If the arbi- 
tration agreement did provide as a fact 
that the contractor was entitled to ex- 
tension only in the event of failure of 
ibe Port Authorities to supply materials 
im time, the question of claiming com- 

sation would not arise The Port au- 
thorities wanted to establish this aspect 
‘ore the learned Subordinate Judge by 
Ming for the document, but the court 
declined. to do so. 

5. Tam of the view that the action of 
the learned Subordinate Judge in re- 
jecting the application to call for -the 
documents was not appropriate and the 
said application bas to be allowed. I di- 
rect. that the learned Subordinate Judge 
ishall call for the documents including 
the contract betweem the parties and 
after examining the terms of the con- 
tract if the court is satisfied that the con- 
tractor was only entitled to extension of 
time for not making departmental mate- 
rials. available in. time, the award should 
be vacated and it would be open to the 
court either to remit the matter or to 
set aside the award. The appeal is ac- 
cordingly allowed and the matter is re- 
mitted to the learned Subordinate Judge 










foc a fresh di in accordance with 

law. Coste shall abide the event. 
Appeal allowed; 
Case remanded. 
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S. ACHARYA, J. 
Suka Bewa and others, Appellants W 
Parabati Bewa and others, Respondents. 
Second Appeal No. 249 of 1974, Df- 
4-11-1977." 


Hindu Law — Alienation — Widow — 


Widow seeking setting aside sale deed 00 
grounds of fraud — No evidence of legal 
necessity — Passing of consideration. algo 
not proved — Sale set asid®. 

Plaintiff, a widow executed a sale deed 
in respect of ancestral properties in fav- 


*(From order of P. K. Ghosh, Sub-J, 
Keonjhar, D/- 28-8-1974.) 


KU/KU/E315/TT/MVI 








Suka Bewa v. Parabati {Acharya J.) - 


ALE 


our of a relation of the other branch of 
the family. Subsequently she filed a suit 
for partition of the joint family property 
and setting aside the sale deed executed . 
by her on the ground that the sale was 
actuated by fraud and entation, 
The plaintiff at the time of the execu- 
tion of the sale deed was an imnexperi- 
enced country girl of 18-19 years of age. 
She executed the sale deed just after 
10 days after her husband had died of 
cholera. There was also no evidence that 
consideration money was paid at all or 
partly paid. There was also no endorse+ 
ment to the effect that the deed was read 
over and explained to her or that she 
appended her signature after under- 
standing the contents of the same. There 
was also no legal necessity for the sale, 
The. trial court came to the conclusion 
that fraud had been proved to have been 
perpetrated on the plaintiff by the defen~ 
dant and under fraud the sale deed was 
executed although there was no legal 
necessity and passing of consideration 
thereunder. 


Held, on the facts and circumstances 
one feels inclined to believe the plain- 
tiffs plea that she did not execute the 
sale deed while being conscious of the 
contents of the deed or the import of 
her act. Therefore there was nothing in 
the second appeal to differ from the 
conclusion of the trial court, (Para 1) 


B. R. Rao, B. L. N. Swamy and N. C 
Mohanty, for Appellants; S, Misra No. $ 
and S: K. Nayak, for Respondents, 

JUDGMENT:— Defendante 2, 3 and 4 
have preferred this appeal. 

2. The undisputed genealogical tree 
given below will indicate the relation= 
ahip between the parties, — 

K 





1978 Suka Bewa v. Parabati 


3. The plaintiff. (respondent No.1 
herein) instituted this suit for partition 
of her half share in the Ka schedule 
lands. and for setting aside the sale deed 
dated 16-4-70 (Ext. A) conveying the 
lands described in schedule Kha in fav- 
our of Budhi Sethi (D. 2), the minor son 
of deceased defendant No. 1 and defen- 
dant No. 4. The lands described in the 
Kha schedule are included in schedule 
Ka of the plaint. It is not disputed that 
the Kha schedule property is the joint 
family ancestral property of the parties; 
and Ranka and Kinei,-the’ ancestors of 
the plaintiff and the defendants, were 
living jointly, and there was no partition 
of the said properties by metes and 
bounds, 


4. Accadia to the plaintiff, the sale 
of the Kha schedule property as per 
Ext.-A dated 16-4-70 by her in favour of 
defendant No. 2 was actuated by fraud 
and misrepresentation, and the said sale 
abould be set aside. According to the ap- 
pellants, the said sale was made by the 
plaintiff to pay off the loan taken by her 
husband and to meet the Sudhi cere- 
mony of her husband, and she made the 
said sale out of her free will and with 
full knowledge and the consequences of 
the same. The appellants have no objec- 
tion to partition the Ka schedule pro- 

perty minus the Kha schedule property 
in equal shares between the defendants 
and the plaintiff. The other facts alleged 
by the parties need not be stated. 


5. This appeal is not confined only to 
the consideration of the fact as to whe- . 
ther the sale of the Kha schedule pro- 
perty effected as per Ext. 1 by the plain- 
tiff was a valid sale or not. 

6. The trial court held the said sale 
to be a valid sale, whereas the appellate 
court has negatived that finding and it 
has held that the sale deeq was obtain- 
ed by fraud and misrepresentatian of the 
appellants. 

7. Admittedly, the plaintiff at the 
time of the execution of the sale deed 
Ext, A was an .inexperienced country 
girl of 18-19 years of age. Her husband 
had died of cholera on 5-4-70. The sale 
deed was executed on 16-4-70. It is an 
admitted fact that at the time when the 
said sale deed was executed the plaintiff 
was in a late stage of pregnancy. On the 
evidence, and specially that of P. W. 11, 
the Government doctor at the Ananda- 
pur Hospital at the relevant time, it is 
established that the plaintiff was hospi- 
talised in the Anandapur 
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Hospital on 22-4-70, and on that date 
she delivered a child, From the above 
facte it is quite evident that the sale 
deed was obtained from the plaintiff 
when the plaintiff was in deep mental 
agony due to the death of her husband 
at her young age and at that advanced 
stage of her pregnancy must have com- 
pletely unnerved her and she must have 
lost her mental equilibrium, The execu- 
tion of the sale deed ky a ‘young umn- 


‘pophisticated woman in that state of her 


health and mental condition, and that 
too in favour of a relation of the other 
branch who could have waited for some 
time, by itself smacks of suspicion, ‘True | 
it is that the plaintiff bas not been able 
to satisfactorily establish her case that 
she was given some medicine on the way. 
by the appellants and their associates 
when she was being taken by them to 
the Sub-Registrars office due to which 
sbe could not know what papers she 
signed in the Sub-Registrar’s office. But 
from the above facts and circumstances 
and the time of the execution of the 
deed it appears that she executed Ext. A 
either under duress or under misrepre- 
sentation and not out of her own free 
will) From the depositions of the plain- 
tiff (P. W. 7) and her father (P. W. 6) it 
is established that very soon after the 
execution of that document the plaintiff 
informed her father that she had been 
made to execute a power of attorney by 
the appellants P. W. 6 states that as 
soon as he got the said information from 
his daughter (P. W. 7), he went to the 
Sub-Registrar’s office, and only there he 
could know that P. W, 7 did not execute 
a power of attorney, but instead execut- 
ed Ext. A, a sale deed in favour of the 
appellants. On receiving this informa- 
tion P. W. 6 informed certain local av- 
thorities about the same and also con- 
vened a Panchayat in the village on 23-4- 
70. In that Panchayat defendant No 4, 
the other guardian of the minor defen- 
dant No. 2 (in whose favour the sale 
deed Ext. A. was executed), admitted 
that no consideration money was paid for 
the said sale and so she could return the 
sale deed to the plaintiff and would also 
execute a cancellation deed in respect of 
the same. The said undertaking was re- 
carded in the Panchayati and Suka Def, 
defendant No. 4, appended her thumb 
mark on it in the presence of witnesses 
who too signed the said document. In 
support of the above, Ext. 1 has been 
produced and some witnesses (P. Ws. 1, 
2, 4 and 6) who signed that document end 


wa 
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the scribe (P. W. 3) of the said document 
have been examined. On their evidence 
the court below has arrived at the find- 
ing that Ext. 1 is a genuine document 
and that Suka Dei, defendant No. 4 exe- 
cuted the same with full knowledge of 
the contents of the same. After going 
through the evidence on record and on 
hearing the counsel appearing for’ both 
the parties I do not see any reason to 
differ from the said finding of fact. In 
Ext. 1 it is mentioned that no considera- 
tlon was paid to the vendor of the said 
` sale deed and that the sale deed would 

be returned and cancelled by another 
registered cancellation deed. From the 
evidence regarding the Panchayati and 
the undertaking given by Suka Dei in 
Ext. 1 it is evident that the sale as per 
Ext. A had not been made as per the 


free will, knowledge and consciousness. 


of the vendor. If really the vendor was 
in want of money then why did she exe- 
cute the said sale deed without receiving 
payment of the full consideration money 
for the said sale? According to the ap- 
pellants, out of Rs. 3,000 which had been 
settled to be the consideration money 
for the said sale, Rs. 1,200 had been paid 
in advance before the execution of the 
said sale deed. There is absolutely no 
evidence worth the name to establish the 
said fact. The evidence of payment of 
the balance amount of Rs. 1,800 is also 
not convincing and cannot be believed 
specially in view of the contents of Ext. 
1, scribed and executed in the presence 
of so many persons in the village, De- 
fendant No. 4 does not state that the 
L.T.I. on Ext. 1 is not that of hers, but 
She says that that L.T.. was taken from 


her by force and coercion. Her case to, 


the effect was not stated in the written 
statement; the same has not been estab- 
lished on the evidence on record; and 
the same does not inspire confidence in 
the background in which it is alleged. 
Apart from the above consideration, it 
also seen from the sale deed Ext. A 
hat there is no endorsement thereon to 
the effect that the sald document was 
read over and explained to the executant 
or that she appended her signature after 
derstanding the contents of the same. 
Mr. Rao appearing on behalf of the ap- 
pellants contends that it was not neces- 
gary for the executant of the deed was 
not a purdanashin or illiterate woman, 
she has signed that document in Oriya, 
and fn her deposition she has stated that 
she knows reading and writing, At one 
place in her croas-examination she has 
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of course simply stated that she knows 
reading and writing, but there is no 
proof of the fact that she was capable 
of reading handwritten documents as 
Ext. 1. There is also no evidence of the 
fact that before actually executing the 
said deed it was read over and explain- 
ed to her or that she herself read that 
document and after understanding the 
contents of the same she appended her 
signature on it. The document was exe- - 
cuted at a time when she without doubt 
was in deep agony. due to the death of 
her husband only a few days prior there- 
to. D. W. 4 and P, W. 5 have stated that 
the plaintiff wes not keeping good health 
after the death of her husband. Within 
a very short time after the execution of 
the document Parbati delivered a child 
in the hospital. As the said sale deed was 
obtained under the aforesaid situation 
and circumstances, and the plaintiff took 
a definite stand both in her ‘pleading and 
in her deposition that the sale deed was 
taken from her by practising fraud on 
her and by misrepresentation of facts, 
the defendants should have proved in 
this case that the plaintiff while execut- 


- ing the said sale deed was fully consci- 


ous of the fact that she was executing 
a sale deed in respect of some property 
and that too in favour of her close rela- 
tions. Here, proof of her signature in the 
deed, in the facts and circumstances of 
this case, is not sufficient to prove that 
the plaintiff knew what she was doing: 
and understood the real import of her 
said act. ` 

On the above facts and circumstances 
one feels inclined to believe the plain- 
tiff’s plea that she did not execute thej. 
said deed while being conscious of the 
contents of the deed or the import of her 
said act. On a careful perusal of the evi- 
dence on record and on hearing the coun- 
sel appearing for both the parties I also 
feel hesitant in this second appeal to dif- 
fer from the conclusion of the court 
below that ‘fraud has been proved to 
have been perpetrated on the plaintiff 
by the defendant No; 4 and under fraud 
the impugned sale deed was executed 
although there was no legal necessity 
and passing of consideration thereunder’, ` 


8 On the above findings and the 
undisputed facts stated above, the plain- 
tiff will be entitled to half share in the 
entire Ka schedule property, which in- 
cludes the Kha schedule property: The 
order of the court below cancelling the 
sale deed Ext. A has to be and is hereby, 
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confirmed, There is, therefore, no merit 
fn this appeal and it is accordingly dis- 
missed. In the facts and circumstances 
of the case each party will bear his own 
costs of this appeal. 

_ Appeal dismissed. 


AIR 1978 ORISSA 65 
R. N. MISRA AND N. K, DAS, JJ. 
Naba Kishore Gadapalla, Petitioner v. 
The Utkal University, Opposite Party. 


Original Jur..Case No, 895 of 1976, D/- 
22-7-1977. 


Evidence Act (1 of 1872), S. 115 — Es- 


toppel — Plea of — When can be raised. - 


If both sides have laboured under a 
mistake, however bona fide or genuine it 
may be, the plea of estoppel could not 
be available. Where, however, the mis- 
take is within the knowledge of only one 
of the parties and the other on the basis 
of the representation acts and shifts his 
position to his prejudice, estoppel is 
certainly available. Therefore a Univer- 
sity could not be permitted to plead by 
disclosing facts within its special know- 
ledge that the mark sheet of a candidate 
was erroneous and the candidate had 
secured lesser marks. AIR 1971 Orissa 
276, Foll; AIR 1973 All 442, Rel, on. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1973 All 442 | f 5 
AIR 1971 Orissa 276: ILR (1971) Cut 242. 
5 

AIR 1965 SC 1812 5 
(1892) 19 Ind App 203 (PC) 5 


Dr. S. C. Das and M. S. Panda, for 
Petitioner; S, C. Mohapatra and Sankar- 
san Rath, for Opposite Party. 

R. N. MISRA, J.:— Petitioner took the 
B. Sc, Hons, Examination, 1973, held by 
the Utkal University as a regular stu- 
dent from Angul Science College. He 
had Chemistry as his Honours subject 
and the other subjects of the combina- 
tion were Mathematics and Physics. He 
failed to secure Honours in Chemistry 

„and did not pass in Physics and Mathe- 
matics. He took the second examination 
of that year on compartmental basis in 
Physics and Mathematics but while pass- 
ing in Physics still failed in Mathe- 
matics. He appeared at the annual B, Se 
Examination of 1974 on compartmental 
basis but again failed in Mathematics. 
As two consecutive chances were allow- 
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ed for compartmental appearance, peti- 
tioner appeared in all the subjects in 
B. Sc. Examination of 1975 in the Pass 
Course only. He again failed in Mathe- 
matics and. took compartmental exami- 
nation in Mathematics in the Annual 
Examination of 1976. The authorities of 
the University withheld the results of 
the petitioner on the ground that he 
failed in Chemistry too in the Annual 
B, Se. Examination of 1975 and even if 
he passed in Mathematics on compart- 
mental basis, he should not be declared 
to have passed the B. Sc. Examination. 
Petitioner has filed this application for a 
writ of mandamus to the University to 
publish petitioner's results. 


' 2. In the. counter-affidavit given on 
behalf of the opposite party, the Con- 
troller of Examinations has pleaded that 
the petitioner had actually failed in 
Chemistry in the Annual Examination of 
1975. It is stated that in Paper I, peti- 
tioner had secured 30 and in Paper II, 14. 
At the time of tabulation, it was found 
that Internal Assessment Marks in Che- 
mistry were wanting. Under the Regula- 
tions, the two written papers in Chemis- 
try carry 160 marks and 40 marks are 
earmarked for Internal Assessment. As 
Internal Assessment Marks were not 
available, the Tabulators enhanced the 
marks of 30 and 14 secured by the peti- 
tioner in the written papers in the Che- 
mistry subject from 30 and 14 to 38 and 
18 treating the full marks as 200. There 
is no dispute that in respect of an 
Honours student, the Internal Assessment 
Marks are not sent to the University. 
There is also no dispute that petitioner 
had secured 22 marks in Internal Assess- 
ment Examinations: in Chemistry. Ac- 
cording to the opposite party, unless pe- 
titioner secured 48 marks out of 160 in 
the two written papers of Chemistry, 
he cannot pass. It is claimed that-as pe- 
titioner had actually secured 44 in the 
two papers of Chemistry, even if he is 
given benefit of 22 marks relating to 
the Internal Assessment, he cannot be 
declared to have passed in Chemistry in 
the Annual Examination of 1975, Peti- 
tioner was, therefore, obliged to take 
compartmental examination in Chemistry 
and Mathematics when he sat at the An- 
nual Examination of 1976. The Univer- 
sity is, therefore, justified in not declar- 
ing the petitioner to have passed the 
Examination. 

3. For the B. Sc. pass examination, a 
‘candidate has to be examined in any 
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three of. the subjects indicated in Regu- 
lation 22 (1). In the Pass Course, there 
are two theory papers and a practical 
paper in all the subjects indicated ex- 
` cepting Mathematics, In order to pass in 
a subject in the Pass Course for the De- 
gree Examination,.a collegiate candidate 
must ‘obtain -(except in Mathematics) 
thirty per cent of the maximum, marks 
in the theory papers subject to a mini- 
mum of thirty per cent of the Univer- 
sity Examination Marks and thirty per 
cent of the College Internal Assessment 
Marks and forty per cent of the maxi- 
mum marks in the practical papers. 
` Admittedly, the University issued a 
mark-sheet to the petitioner indicating 
the result of the Annual B. Sc. Examina- 
tion of 1975 (Annexure 2) which was to 
the following effect— ` ` 
“To : 
Naba Kishore Gadapalla. os 
The following marks were awarded to 
him/her at`the B.. Sc. Examination of 


April, 1875.. - ` 
7 Roll No. 5588 3 
Subject Marks awarded Maximum Marks 
Mathematics 58+ 100 300 
Theo. 74424 
Physics. pra, 40 300 
- Theo, 56 
Chemistry Pra, ` 40 96 300 
English. Comp. 39 . 6 : 
Total ` B40 800 





Mr. Mohapatra for the University agrees 
that the University wes duty-bound to 
collect the Internal Assessment Marks of 
the petitioner in Chemistry when at the 
1975 Examination, petitioner appeared 
for the B. Sc. Pass Course. It is conced- 
ed that in the absence of the Internal 
Assessment Marks, it was not competent 
for the University to enhance the marks 
secured in the ‘written papers out of a 
‘total of 160in a proportionate manner to 
make the marks equal out of 200. 
opposite party doés--not dispute peti- 
toners contention that petitioner as also 
the Principal of the College from where 
the petitioner appeared were not aware 
of the escalation of marks in Chemistry 
as pleaded by the University in the re- 


turn to this Court. There is- absolutely 


no dispute that if the petitioner is deem~ 
ed to have secured 56 ' marks in the 
written papers and 22 marks in Internal 
Assessment in the subject of Chemistry, 
he must be taken to have passed, -` Peti- 
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tioner’s stand is that everybody proceed- 
ed on the footing that the petitioner had 
secured 56 marks in the two written 
papers of- Chemistry. It is supported by 
the letter of the Principal addressed to 
the University-on 20th of July, 1976. 
This letter has in fact been produced by 
the opposite party and is. marked as An- 
nexure D. Therein, it has been stated:— 


M iisas The above candidate’ had ap- ` 
peared at the Annual B. Sc. Chemistry 
Hons. Examination, 1973, but got pluck- 
ed, Again he appeared at the B. Sc. Exa- 
mination in the year 1975 with Pass 
Course. As per University instructions, 
internal marks of Hons. subject are not 
sent to the University by the concerned 
college. So the internal marks in Che- 
mistry of the above candidate have not 
yet been submitted by this College. The 
candidate does not fail in the Chemistry - 
paper when his internal marks: are add- 
ed. So the above candidate has been 
allowed to appear in Compartmental in 
Mathematics only. The undertaking form 
given by the above candidate has been 
sent to your office vide this office letter 
No, 2619 at 12-6-76. The internal mark 
in Chemistry of the:above candidate is 
furnished below. | l i 
' This is for your information and ne- 
cessary action, , i 


Chemistry ... 
Petitioner’s assertion that everybody 
proceeded on the basis that petitioner’s 
marks in the written papers in, Chemis- 
try were 56 is fortified by the Principal’s 
letter and no direct denial by the oppo- 
site party. An additional feature to sup- 
port this stand is that when the peti- 
tioner applied to sit at the Annual B. Sc." 
Examination of 1976 on compartmental 
basis, and offered to appear in Mathe- 
matics only, the Principal as also the 
University accepted his request. Un- 
doubtedly, both the Principal as also the 
University authorities must have exa- 
mined the entitlement of the petitioner 
to take the examination, Mr. Mohapatra 
for the University concedes that’ the en- 
dorsement on the application form ‘given 
by the petitioner for’ permission to sit at 
the Examination (Annexure C) has been 
‘made by the Principal following a check 
by. him: A copy of the ‘mark-sheet of 
1975 issued by the Principal of Angul 
‘College has ‘been given as Annexure B. 
Therein, as against Chemistry, it has 
been shown that the petitioner se- 
cured 38 plus 18 in the two written 
papers and a space has; been. left to indi- 
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cate that. Internal - “Assessment - Marks 
have not been noted og, rt 


There is no scape for dispute that the 
University authorities had _ represented 
to the petitioner as also to the Principal 
of the College that petitioner had secur- 
ed pass marks in the written papers of 
Chemistry. It has not been disputed that 
the petitioner secured 22-marks in Jnter- 
nal Assessment out of 40 and had, there- 
fore, passed. If credit of 22 - marks be 
given to the petitioner, he having al- 
ready secured 56 marks as noted in the 
mark-sheet, petitioner must be held to 
have passed in the Chemistry subject. 
Mr. Das for the petitioner in these cir- 
cumstances contends that the University 
must be estopped from challenging the 
position that petitioner: had secured 56 
marks in the written papers. Mr. Moha- 
patra, on the other hand, relying on the 
two answer papers which have been pro- 
duced contends that the petitioner had 
actually secured 44 marks and had thus 
failed, Since pro rata increase which has 
been given by the Tabulator is not .per- 
missible, there can be no estoppel and 
the University is still entitled to con- 
tend that the petitioner had actually se- 
cured 44 marks against 56 as shown - in 
the mark-sheet. 


4. If the petitioner haa been told that 
he was not entitled to sit at the B. Sc. 
Examination of 1976 only in Mathema- 
tics, he would have offered himself to 
be examined in Chemistry. also. 
Mr. Mohapatra concedes that if 
the petitioner was to take the exa- 
mination in two subjects on compart- 
mental basis, he could not be. permitted 
to sit at the examination in one subject. 
The mistake is entirely of the University 
and this mistake is grounded upon the 
mark-sheet supplied by the University 
to the College as also to the petitioner 
in respect of the 1975 Examination, The 
fact of escalation of marks in Chemistry 
was within the special knowledge of the 
University and was not known to the 
Principal of the College and the peti- 
tioner. If both sides had laboured under 
a mistake however bona fide or genuine 
it may be, the plea of estoppel may not 
have been available. Where, however, 
the mistake was within the knowledge 
of only one of the parties and the other 
on the basis-of the representation ‘acted 
and shifted his position to his prejudice, 
estoppel is certainly available. The Uni- 
versity cannot be permitted to plead- by 
disclosing facts within its special know- 
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tedge that the mark-sh£et wes erroneous 
and petitioner as a fact has. secured only 
44 marks aņd not 56 as.disclosed con- 
temporaneously by the, University. Mr, 
Mohapatra-for the University: contended 
that the petitioner: has taken several op- 
portunities to sit at the Examination and 
since the facts are known and petitioner 
bas not actually passed, we should not 
proceed on the besis of estoppel but 
should require the petitioner to sit at 
a further examination and it would not 
be prejudicial to him. This contention 
of Mr, Mohapatra does not at all appeal 
to us. It is true, and we remember Mr, 
Mohapatra to have reminded us during 
argument, that Robert Bruce had made 
seven attempts to get success, but that 
certainly is no example for the conten- 
tion that if petitioner is asked to take a 
fresh examination, it would not preju- 
dice him. What petitioner could have 
done in April, 1976, he would now be 
required to do in 1978. If loss of two 
years would not be prejudicial to the 
petitioner, we cannot imagine what 
would be a greater loss, Life is short and 
ordinarily a part of it which is almost 
one-third is spent in the preparatory 
stage. If two more years are added to 


_ the preparatory stage, it would certain- 


ly be a great loss for which there may 
not be scope for compensation, 


5. Mr. Das for the petitioner relied 
upon two decisions in support of the plea 
of estoppel. In the case of (Smt.) Gita 
Mishra v. Utkal Univeristy ILR (1971) Cut 
242: (AIR 1971 Orissa 276), this Court 
observed (at pp. 279, 280 of AIR):— 


“There can be no: dispute that oppo- 
site parties Nos, 1 to 3 by their declara- 
tion in the mark-sheet that the petitioner 
secured 30 marks in English caused or 
permitted the petitioner to believe that 
she has passed in English. The last date 
for filling up the form for the Supple- 
mentary Examination was the 6th July, 
1970. By that date she knew that she had 
passed in English and accordingly did 
not fill up the form for English. Thus, 
she acted upon the belief based upon the 
mark-sheet that she had passed in Eng- 
lish. In terms of the section (115 of the 
Evidence Act), opposite parties Nos. 1 ta 
3 cannot be allowed to deny the truth 
of the fact that the petitioner secured 
pass mark in English provided the repre- 


- sentation was intentionally caused. Mr. 


Rath contended that what was done by 
the University was purely by mistake 
and not by: fraud or any other animus 
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to esteblish that it was intentional. The 
meaning of the word ‘intentionally’ as 
used in the section is no longer reg inte- 
gra. In the leading authority on the point 
in Sarat Chunder Dey v. Gopal Chunder 
Laha, ((1892) 19 Ind App 203) it was ob- 
served thus:— 

‘A person who, by his declaration, act, 
or omission, had caused another to be- 
lieve a thing to be true and to act upon 
that belief, must be held to have done 
so intentionally within the meaning of 
the statute, if a reasonable man would 
take the representation to be true, and 
believe it was meant that he should -act 
upon it. 

This decision has been accepted as lay- 
Ing down good law in R. S, Maddanappa 
v. Chandramma (AIR 1965 SC 1812). The 
mark list given to the petitioner showed 
that she had secured pass marks in Eng- 
lish. Any reasonable man would take 
this representation to be true and be- 
lieve it was meant that he should act 
upon it. The representation was, there- 
fore, intentionally made. All the ingredi- 
ents of the section have, thus, been ful- 
filled and opposite parties Nos. 1 to 3 are 
estopped from challenging the petition- 
er’s mark in English being 30.” 

The decision of the Allahabad High 
Court in the case of Anil Kumar Srivas- 
tava v. University of Allahabad, AIR 
1973 All 442, also takes the same view. 
We must accordingly hold that the oppo- 
site party is estopped from raising the 
plea that the petitioner had not secured 
pass marks in the two written papers of 
Chemistry. On the admitted case that 
petitioner had secured 22 marks in Inter- 
nal Assessment, petitioner must now be 
held to have passed in Chemistry. The 
only plea.raised by the University in 
support of its stand of withholding the 
results was that the petitioner had fail 
ed in another subject in which he had 
not appeared again. 

6. Counsel for the University had taken 
three: preliminary objections to which 
we may now advert to. According to 
him, this application should be rejected, 
inasmuch as it does not come within the 
purview of Art. 226 (1) of the Constitu- 
tion. It is next contended that the appli- 
cation is directed against an interlocu- 
tory stage in the matter, inasmuch as 
the University has only withheld the 
petitioner’s results and has not passed 
any final order. The last preliminary ob- 
jection is that under the University Act, 
the Chancellor has powers to look into 
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the grievance and petitioner should not 
have come to Court. 


None of the objections raised by Mr, 
Mohapatra for the University appears to 
be tenable, Petitioner is entitled to pub- 
lication of his results if he has passed in 
the Chemistry subject and University 
is not entitled to withhold the same. Ad- 
mittedly, the results of all candidates 
who had taken the 1976 Annual Exami- 
nation have been long published and 
the University has not published the re- 
sults of the petitioner on the footing 
that he was not competent to sit at the 
examination in one subject. Withholding 
of the results of the examination on our 
finding that petitioner had already pass- 
ed in the Chemistry subject is contrary 
to the Regulations and the University 
acts contrary to the Statute and the Re- 
gulations by withholding the petitioners 
results. The application is not against an 
interlocutory proceeding or order, inas- 
much as the results of the Examination 
have already been published so far as 
others are concerned and péetitioner’s re- 
sults have been withheld. The question 
of interlocutory stage does not arise in 
a matter of this type. It is true that the 
Chancellor is entitled to supervise the 
actions of the statutory authorities of the 
University and if approached he could 
have looked into the petitioner’s case. 
That, however, is not a remedy prescrib- 
ed by law, so far as the petitioner’s case 
is concerned. 

7. The application succeeds but with- 
out costs. We direct the University to | 
publish the results within two weeks of 
communication of the order. 

DAS, J.:— I agree. 

Application allowed. 
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Haripada Das, Petitioner v. Utkal Uni- 
versity, Opposite Party. 

O. J. C. No. 686 of 1976, D/- 20-9-1977, 

Utkal University Regulations, Chap- 
ter OX, R. 31 Proviso (a) (as replaced by 
Correction Slip No, 76) — Evidence Act 
(1872), S. 115 — Candidate A appearing 
at Bachelor’s degree examination but fail- 
ing in a subject — Under proviso A en- 
titled to appear in that subject in two 
immediately following examinations — 
University permitting him to appear at 
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third examination is not estopped from 
withholding result. ; 

Rule 31 and Proviso (a) thereto make 
it clear that a candidate who fails in a 
Bachelor’s degree examination but ob- 
tains pass marks in a subject or group 
of subjects and passes in the aggregate 
is exempted from appearing again in that 
subject or group of subjects for the next 
two university examinations immediate- 
ly following the examination in which 
the candidate originally failed but earn- 
ed the exemption. The fact that the Uni- 
versity permitted the candidate to ap- 
pear in the third examination in the 
subject in which he had failed in the 
previous two examinations by allowing 
him to deposit the fee for the same and 
issuing the Admit Card would not estop 
the University from withholding his re- 
sult in view of the statutory - provisions 
of R. 31. (1860) 3 HLC 820 and (1875) 10 
CP 307 and AIR 1965 SC 1812 and AIR 
1973 SC 814, Rel. on; AIR 1976 SC 376 
and AIR 1971 Orissa 276 and AIR 1977 
NOC 62 (Orissa) and AIR 1978 Orissa 65 
and AIR 1973 Orissa 186 and AIR 1951 


Mad 403, Dist. (Paras 6, 8, 9, 11, 13, 14) 
Cases Referred: Chronological Paras 
AIR 1978 Orissa 65 19 
AIR 1977 NOC 62:43 Cut LT 149 18 
AIR 1976 SC 376 16 
AIR 1973 SC 814 15 
AIR 1973 Orissa 186 20 


AIR 1971 Orissa 276:ILR (1971) Cut a 
1 


AIR 1965 SC 1812 10, 12 
AIR 1951 Mad 403 20 
(1875) 10 CP 8307:31 LT 785, Carr v. 
London and North Western Ry. Co. 10 
(1860) 3 HLC 820:3 LT 130, Cairncross 
v. Lorimer 10 


L. Rath, A. K. Misra, R. S. Misra and 
J. K. Rath, for Petitioner; S. C. Moha- 
patra and S. Rath, for Opposite Party. 


SHANKAR, C. J.:— In this petition 
under Arts. 226 and 227 of the Constitu- 
tion the petitioner, a student of M. P. C. 
College, Baripada, has prayed for a writ 
of mandamus directing the opposite 
party, Utkal University, to publish his 
results of the B. Sc. Examination. 


2. The petitioner appeared in the An-~ 
nual B. Sc. Examination of the College 
held in 1974 and secured pass marks in 
the total and compartmental marks in 
all subjects except in Chemistry and 
Mathematics. He was thereafter entitled 
to appear in these two subjects only and 
had the right to claim exemption from 
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being examined in the other subjects in 
which he had passed according to R. 31 
of Chapter III of the University Regula- 
tions (extracted hereafter). Consequently 
for the next supplementary examination 
held in 1974 he filled up the form and 
deposited the fees etc. to take the papers 
in Chemistry and Mathematics. Accord- 
ing to the petitioner he fell ill and did 
not appear in this examination. For the 
next Annual examination of 1975 he 
again filled up the form to appear 
compartmentally in the same two 
subjects, namely, Chemistry and Mathe- 


‘matics. This time he could pass in Che- 


mistry only., For the third examination 
which was the supplementary examina- 
tion of 1975, he again filled up the form 
for Mathematics alone and deposited the 
fees for the examination and was issued 
an admit card No. 2703. He took the exa- 
mination, but later he was informed by 
the College authorities that his results 
had been withheld by the University. 
Representations yielded no result. Hence 
this petition with the prayer for the 
issuance of a writ of mandamus to the 
University as aforesaid. 


3. The argument urged in support of 
the petition is that the University hav- 
ing permitted the petitioner to appear in 
the supplementary examination of 1975 
in Mathematics and to deposit the fee for 
the same and having issued the admit 
card and having also allowed him to take 
the examination, was estopped from with- 
holding his result. 


4, In the counter-affidavit the relevant 
facts are substantially admitted. It is 
however urged that the annual B. Sc. 
examination of 1974 in which the peti- 
tioner appeared was governed by R. 31 
of Chapter III of the University Regula- 
tions as replaced by Correction Slip No. 
76. This provision, it is urged, prohibited 
a candidate to appear compartmentally 
in the third examination after he had 
failed in the first two examinations held 
by the University and therefore as the 
petitioner admittedly appeared in the 
third examination in one subject only he 
was not entitled to the writ of manda- 
mus as prayed. 

5. We have heard the learned counsel 
for the parties. Normally a candidate has 
to appear at the annual examination in 
all the prescribed subjects that he takes 
and obtain pass marks in each one of 
them, but R. 31 of Chapter IJI as replac- 
ed by correction slip No. 76 relied upon 
by the University provides an exception. 
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The relevant part of the rule reads as 
under:— 

“If a candidate for the Bachelor’s De- 
gree fails in such examination obtaining 
‘pass marks in any subject or group of 
subjects for which separate pass marks 
are required and passes in the aggregate, 
he shall be exempted from appearing 
again in that subject or group of subjects 
for the next two occasions when the exa- 
mination is held by the University: 

Provided: — 

(a) that he shall not be allowed this 
exemption at any examination other than 
the two immediately following the ex- 
emption in which he originally failed but 
earned the exemption.” 

There are other clauses to the Rule, but 
they are not relevant for purposes of this 
case. 

6. Rule 31, it would thus be seen, con- 
fers a right on a candidate in Bachelor’s 
Degree who has_failed in the examination 
of a particular year, but has obtained 
pass marks in any subject or group of 
subjects to claim exemption from taking 


examination in the-subject or group of 


subjects in which he has already passed 
for the next two occasions. But at the 
same time by cl (a) of tts proviso un- 
ambiguously provides that this exemp- 
tion shall not ‘be available to the 
candidates for any examination ‘other 
than the two immediately following the 
examination in which he originally fail- 
ed but earned the exemption’. In other 
words. Rule 31 entitles the candidate 
covered by sub-cl. (1) to appear in the 


` next two examinations held by the Uni- 


versity claiming this exemption, but not 
in any other examination beyond that. 

7. In the case of the petitioner the 
first examination held by the University 
after the annual examination of 1974 in 
which the petitioner failed was the 
supplementary examination of 1974. The 
petitioner did not avail of this exemina- 
tion and did not appear. The second 
examination held by the University was 
the annual examination of 1975. In thie 
examination he appeared but passed only 
in one of the two subjects, namely, 
Chemistry. He could not thereafter ap- 
pear in the third examination which was 
the next supplementary examination of 
1975 with the claim of exemption pro- 
vided in sub-cL (1) of Rule 31 by reason 
of the prohibition incl. (a) of the pro- 
viso to this Rule. That being so, his ap- 
pearance in the third examination in the 
subject ‘of Mathematics alone 
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wholly in contravention of the Statute. 
Even if he had passed in this subject in 
this examination, he could not be declar- 
ed to have passed the B. Sc. examina- 
tion. In these circumstances there would 
be no justification for the court to issue 
e writ of mandamus to the University 
as prayed. 

8. The learned counsel for the : peti- 
tioner argued that the University is 
estopped from setting up the bar of 
el. (a) of proviso after it has issued the 
Admit Card and allowed the petitioner 
to appear in the examination and to 
answer the paper. The submission is un- 
tenable. The bar of cL (a) of the proviso 
to Rule 31 is statutory and goes to the 
root and operates to take away the eli- 
gibility or right or title of the petitioner 
to appear in the B. Sc. examination with 
the privilege of exemption under R. 31. 


9. Besides we find that on the facts 
of the case also the plea of estoppel can- 
not be accepted. There is nothing on the 
record to show that the University ever 
agreed to waive the bar of cl. (a) afore- 
said or made any representation to the 
petitioner on the basis of which he wags 
led to take the third examination in the 
subject of Mathematics alone. On the 


‘contrary it is clear that when the peti- 


tioner claimed the right to avail of the 

exemption at the time when he appear-| 
ed in the first two examinations, he did 

so on the basis of the provision in R. 31. 

It cannot therefore be denied that he 

was conscious of this provision and the 

right conferred thereby subject to the 
bar of cl. (a) of the proviso. In the pre- 

mises therefore his appearance in the 
third examination in one subject only 

was a deliberate attempt to defraud the 
University and flout the Statute. Plea 

of estoppel would not be open to him in 
these circumstances. The plea, even if it 
help th 

petitioner because it would not operate 
to create a right in his favour to > pass 
the first B. Sc. examination by appear-!: 
ing in one subject only. 

10. Our conclusions aforesaid are ade- 
quately supported by law. While deal- 
ing with the general principle of estop~ 
pel Lord Chancellor in Cairncross v, 
Lorimer, (1860) 3 HLC 820 said:— 

“The doctrine will apply which ig to 
be found, I believe, in the laws of al 
civilised nations that if a man either by 
words or by conduct has intimated that 
he consents to an act which has been 
done, and that he will offer no opposi- 
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tion to it, although it could: not have 
been lawfully done without his consent, 
and he thereby induces others to do that 
from which they otherwise might have 
abstained, he cannot question the .lega- 
lity of the act he had so sanctioned, te 
the prejudice of those who- have so. given 
faith to his words or to the fair inference 
to be drawn from his conduct......” 
io Carr v.-London and. North Western 
Rly. Co., (1875) 10 CP 307 four proposi- 
tions were laid down on the concept of 
estoppel, the third of which was in the 
following words:— 

“If a man either in express terms or. 

by conduct makes a representation ‘ta 
another of the existence of a certain 
state of facts which he intends to be act- 
ed upon in a certain way, and it be acted 
upon in the belief of the existence of 
such a state of facts, to the damage of 
him who so believes and acts, the first 
‘is estopped from denying the existence 
of such a state of facts.” 
These principles have found approval of 
the Supreme Court in Maddanappa. v. 
Chandramma (AIR 1965 SC 1812). In this 
case Mudholkar, J. speaking ‘for the 
court made a very relevant observation 
as to the purpose of incorporation of 
principle of estoppel in the’ Evidence Act 
(at p. 1815):— 

“The object of estoppel is to prevent 
fraud and secure justice between the 
Pe by promotion of honesty and good 

aE In the absence of- a positive - Te- 
presentation therefore that the Univer- 
sity would waive the bar-of cL'(a) of 
Rule 31 for the petitioner (which as & 
matter of fact it could never do as no 
provision enabling it to do so was point- 
ed out to us) there is no basis for the 
plea of estoppel The plea cannot be 
availed by the petitioner in’ the circum- 
stances of this case to perpetuate his own 
fraud and to flout the Statute. 

12. In Maddanappa v. Chandramme 
(AIR, 1965 SC 1812) it was observed that 


íf the person concerned knew the true- 


position relating to title in property in 
his possession, he cannot plead that he 
was induced to hold erroneous belief by 
reason of- conduct of the real owner of 
that property. 

13. As tothe ‘issuance ot- the admit 
card, in paras’8 and.9 of the counter- 
affidavit dated 19-10-76 sworn by - the 
Controller of Examinations Shri _ Simas 
chal Panda it is stated: >: 

“8. That the petitioner filleg ` “up the 
‘form 'for 1975 Second - (Supplementary) 
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B. Sc. Examination in the subject ie. 
Mathematics; and paid- fees for one sub- 
ject only. This could not have been ac- 
cepted by the University. No authority 
of the University had the power to accept 
the same as it is contrary to law. How- 
ever, the applications not having disclos- 
ed the full particulars, the same was 
accepted and an admit card was issued 
to the petitioner. The petitioner not being 
eligible under the law to appear at the 
1975 Second (Supplementary) Examina- 
tion in B. Sc. in one subject in Mathe- 
matics only, the issue-of the admit card 
did not make him eligible for the pur- 


We have no reason to reject this expla- 
nation. The issuance of the Admit Card 
and the appearance of the petitioner in 
the subject of Mathematics alone is 
therefore of no consequence. 

14. For the sake of arguments even if 
the plea of estoppel be assumed to be 
acceptable, it will stil not operate to 
confer the eligibility or a right on the 
petitioner to appear in the 2nd Examine- 
tion of 1975 in one subject only with 
the claim of exemption in the remain- 
ing subjects. 

15. In ' Banwarilal v. Sukhdarshan 
Dayal (AIR 1973 SC 814) it was contend- 
ed that a representation was made by 
the plaintiff to the purchasers by or on 
behalf of the co-owners that plot No. .19 
would be reserved for: a Dharmshala, 
and it was because of this that-the pur- 


_chaserg paid high price for the plot. It 


was urged that for this reason the co- 
owners had no right to sell the plot. The 
contention was negatived, on the ground 
amongst others, that the estoppel could 
not- create any interest in the property 
except as provided by S. 43 of the Trans- 
fer of Property Act. 


16. On behalf of the petitioner 
reliance was placed on Shri Krishnan v. 
Kurukshetra University Kurukshetra 
(AIR 1976. SC 376) where it was held 
that once.the appellant-candidate was 
allowed to take the examination, rightly 
or wrongly, then the statute which em- 
powered- the University to withdraw his 
candidature had worked itself out and 
the candidate could not be refused ad- 
mission subsequently for. the infirmity 
which should -have been looked into be- 
fore giving the candidate . permission to 
appear. In this case a certificate in the 
form prescribed by the Statute and sign- 
ed by the Principal of the College/Head | 


of the. Department had to be obtained by 
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each applicant before he could appear in 
the examination. This certificate was issu- 
ed to the appellant in this case, but later 
it was withdrawn on the ground that it 
had been wrongly issued and for this 
reason the admission of the appellant 
was refused. The certificate was issued 
under the Statute of Kurukshetra Uni- 
versity Calendar, Volume 1 Ordinance X. 
Clause 2 of this Ordinance read as fol- 
lows:— 

“2, The following certificates, signed 
by the Principal of the College/Head of 
the Department concerned shall be re- 
quired from each applicant, 

(a) that the candidate has satisfled him 
by the production of the certificate of a 
competent authority that he has passed 
the examinations which qualified him for 
admission to the examination; and 

(b) that he has attended a regular 
course of study for the prescribed num- 
ber of academic years. 

Certificate (b) will be provisional and 

can be withdrawn at any time before the 
examination if the applicant fails to at- 
tend the prescribed course of lectures 
before the end of his terms.” 
The Court having regard to the last part 
of the Statute providing that the certifi- 
cate could be ‘withdrawn at any time 
before the examination’ held that once 
the certificate was not withdrawn before 
the examination and the appellant was 
allowed to take the examination, rightly 
or wrongly, the statute which empower- 
ed the withdrawal of the candidature 
had worked itself out and the Univer- 
sity was left with no power to refuse ad- 
mission to the appellant. Relief was pri- 
marily granted on this basis. The autho- 
rity, therefore, dots not help the peti- 
tioner. 

17. Reference was also made by the 
learned counsel to Smt. Gita Mishra v. 
Utkal University-Vani Vihar, ILR (1971) 
Cut 242: (AIR 1971 Ori 276) where the 
Principle of estoppel was successfully in- 
voked to quash the order cancelling the 
results of the petitioner. The facts of this 
case were wholly different. University 
was held to be estopped from cancelling 
the result, because it was found on facts 
that a mark-sheet was supplied to the 
petitioner which showed that she had 
passed in English and which the court 
found in the facts of the case amounted 
to an ‘intentional representation’. Believ- 
ing this representation to- be true the 
petitioner did not fill up the form for 
English in the second examination that 
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she was otherwise entitled to take. After 
a lapse. of thirty days, however, she was 
toid that the marks shown in the mark- 
sheet were not correct and she had failed 
in English. In this situation the court on 
page 252 (ILR Cut): (at pp. 279, 280 of 
AIR) of the Report said:— 


“There can be no dispute that opposite 
parties Nos, 1 to 3 by their declaration in 
the mark-sheet that the petitioner secur- 
ed 30 marks in English caused or per- 
mitted the petitioner to believe that she 
has passed in English. The last date for 
filling up the form for the Supplemen- 
tary Examination was the 6th July 1970. 
By that date she knew that she had pass- 


‘ed in English and accordingly did not 


fill up the form for English. Thus, she 
acted upon the belief based upon the 
mark-sheet that she had passed in Eng- 
lish. In terms of the section, opposite 
parties Nos. 1 to 3 cannot be allowed to 
deny the truth of the fact that the peti- 
tioner secured pass mark in English pro- 
vided the representation was intentional- 
ly caused.” 


As stated earlier, the Court then found 
the supplying of the mearks-sheet was 
an intentional representation and on this 
finding accepted the plea of estoppel 
There is no such intentional representa- 
tion in this case. Gita Mishra’s case, 
therefore. does not help the petitioner. 

18. Learned counsel then referred to 
Bireswar Mohapatra v. Principal Radha- 
nath Training College, Cuttack, 1977-43 
Cut LT 149: (AIR 1977 NOC 62). Here 
the principle of estoppel was held to 
apply to the facts because of conduct of 
the Principal in recommending the appli- 
eation of the petitioner to appear in the 
University examination. Briefly the facts 
were that the petitioner was admitted in 
the Radhanath Training College, Cut- 
tack, for Bachelor in Education Course. 
In February 1975, according to the peti- 
tioner, he submitted his application for 
being allowed to take the University 
examination. He was declared eligible 
and he paid the requisite fee for the exa- 
mination. The courses of study accord- 
ing to the regulation of the Utkal Uni- 
versity extended over one academic year 
and comprised of five papers. Papers I 
to IV related to theory while Paper V 
covered practical test in teaching. The 
practical examination began on 17th of 
March and continued till 24th of April, 
1975. Examination in the theory papers 
was scheduled to begin on 5-5-75. 
On 3-5-75 a notice was pasted on the 


LL A Assent 


1978 


notice board notifying that the petitioner 
was not entitled to take further exami- 
nation as he had not the requisite attend- 
ance. It appears that this shortage in per- 
centage was calculated on the assump- 
tion that the extra classes held by the 
College after the application of the peti- 
tioner had been forwarded to the Uni- 
versity were also to be taken into ac- 
count as regular classes. The Court held 
that Statute 226 prescribed the qualifi- 
cations for admission to the University 
examinations and clause 3 of the Statute 
laid down that a candidate should, 
amongst others, also produce a certificate 
of attendance required by the Regula- 
tions in the form prescribed by the Syn- 
dicate. It further found that while for- 
warding the application of the petitioner 
the Principal had issued a certificate in 
the manner required by Statute 227 ex- 
cept clearly mentioning about the at- 
tendance of the petitioner. In this back- 
ground it was held that in case the can- 
didate-petitioner had not qualified it was 
not open to the Principal to recommend 
his application, but after the Principal 
had recommended his application and 
thereby represented to the candidate that 
he was qualified for the examination on 
the basis of which the candidate took 
the examination, the Principal was estop~ 
ped from urging the plea that the peti- 
tioner was not qualified because of lack 
of percentage in attendance. The court 
also held that there was no warrant for 
the assumption that the qualifying per- 
centage had to be determined with refer- 
ence to the extra classes held by the 
College after the form had been for- 


warded to the University. The above, 


narration would show that the facts were 
wholly different and estoppel was not ap- 
plied to set at naught any mandatory 
provision of the Statute or the Regula- 
tions, 


19. Our attention was also drawn to 
the decision in O. J. C. No. 895 of 1976 
decided on 22-7-77: (reported in AIR 
1978 Orissa 65) (Naba Kishore Gade- 
palla v. Utkal University). This again 
was not a case where the plea of estoppel 
against Statute was accepted. The peti- 
tioner succeeded on the basis of com- 
mission and omission of the University. 
| In para 4 of the judgment the court has 
said (at p. 67 of AIR):— 

‘The University cannot be permitted to 
plead by disclosing facts within its spe- 
cial knowledge that the mark-sheet was 
erroneous and petitioner as a fact had 
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secured only 44 marks and not 56 as dis- 
closed contemporaneously by the Uni- 
versity.” 

20. Reliance was placed by the learn- 
eq counsel on AIR 1973 Ori 186 (M. K. 
Raghavan v. Jharsuguda Municipality), 
to contend that in appropriate cases 
estoppel can be viewed as creating right 
by its operation. In this case the service 
of the petitioner was terminated on the 
ground that he was not qualified to hold 
the post. The court found that the peti- 
tioner was appointed by the Municipal 
Committee and his conditions of service 
were subject to approval of Government 
on its satisfaction that the appointee pos- 
sessed the requisite qualification. The 
court further found that the Govern- 
ment official in his inspection report had 
found the petitioner to be holding the 
required qualification and further that 
the petitioner had been retained there- 
after in service for a long time upto an 
age when finding alternative appoint- 
ment by him was not possible. In these 
circumstances the court held that he 
could not possess the requisite diploma 
especially when persons of his like were 
in Govt. employment. Reference was 
also made by the learned counsel to AIR 
1951 Mad 403 (Veeraraghava v. Kama- 
lamma) where it was held that estoppel 
though a branch of the law of evidence 
could also be viewed as a substantive 
rule of law, but only in so far as it help- 
ed to create or defeat rights which would 
not exist or be taken away but for that 
doctrine. These observations were made 
in the context of appreciation of evi- 
dence that the court had to approve. In 
neither of these cases it was held that 
estoppel operated to create a right in 
derogation of the Statute. 


21. In fact in view of our finding 
that the plea of estoppel could not at all 
be accepted in this case for reasons al- 
ready stated the question of estoppel 
creating a right did not at all arise, but 
since the contention was raised and pres- 
sed during arguments we thought it pro- 
per to record it. 


22. In the result, therefore, we are of 
the view that the petitioner is not en- 
titled to the writ prayed for by him. The 
petition is consequently -dismissed, but 
having regard to all the circumstances of 
the case, we leave the parties to bear 
their own costs, 

ACHARYA, J.:— I agree. 

Petition dismissed. 
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R. N. MISRA AND N. K. DAS, JJ. 

State of Orissa, Appellant v.,. 
Oram and others, Respondents. ` 

/ A. H. O., Nos. 74, ee of 1975, 
D/- 10-8-1977.* 

(A) Land Aquisition Act a of - 1894), 
S. 23 — Market value — General princi- 
ples.of assessment — Methods of valua- 
tion stated. 


Although generally market value of 
land acquired under’ the Act is ascertain- 
ed on a consideration of the sale prices 
of lands adjacent and having similar ad- 
vantages, in the absence of such data it is 
valued by capitalising by a number of 
years of purchase the annual income it is 
expected to yield or by the reinstatement 
value which is assessed according to the 
cost of acquiring an equally convenient 
land or premises. Where its value is not 
ascertainable with reference to the prica 
a willing purchaser would: buy. for, an 
estimate judged by an objective standard 
has to be made. AIR 1968 SC 1481, AIR 
1972 SC 1417 and AIR 1939 PC 98, Ref; 
ILR (1975) Cut 542, Affirmed. (Para 3) 


Anno: 3 A. M. Land Acquisition Act 
(1894) S. 23 N. 7. 


(B) Land Acquisition Act (1 of 1894), 


S. 23 — Market value — It includes the 
value of the property in its condition at 
the time of acquisition plus possible ins 
crease of its value in future. 

The market value of the property at 
the time of acquisition for purposes of 
determining the compensation payable 
under. the above Act is its then value in 
fts actual condition. with all its existing 
advantages including the realised possi- 
bilities plus, in cases where there is pos- 
sible enhancement of its value in future 
considering the peculiar location and 
uses the property may potentially be put 
to, such additional value. It is therefore 
not correct to say that in all cases thé 
‘value of the property in its existing con- 
_ dition and\realised possibilities includes 
enhancement in value in future. The 
Jand in the vicinity of areas growing in 
importance and-value as a result of the 
development of Rourkela Steel Plant held 
entitled to an addition on the basis of its 
potentiality to appreciate in value, There 
was also evidence about the Government 
selling nearby lands at Rs. 95,000 per 


*(From judgment of .S. K. Ray J. report- 
ed in ILR (1975) Cut 542.) , 
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acre, In the circumstances the additional 
allowance of 25% for potential . value 
over and above the market value deter- 
mined at Rs. 200 per decimal and 15% of 


-statutory compensation was held to be 


proper. AIR 1939 PC 98, AIR 1972 SC 


` 1417 and (1968) 34 Cut LT 1043, Foll; 


AIR 1977 SC 901; Dist; ATR 1962 Ori 21, 
Ret; ILR (1975) Cut 542, Affirmed, a 
(Paras 4, 5) 

Anno: 3A. M, Land „Aquisition ‘Act 
(1894), S. 23 N. 7. 

(C) Evidence Act (1 of 1872), S. 57 — 
Land ‘Acquisition Act (1894), S: 23 — . 
Market value — General principles of as- 
sessment —-'Court can take note of gene- 
ral appreciation of land value recognised 
by court decisions. (1968). 34 Cut LT 1043 


and AIR 1972 SC 1417, Rel. on. (Para 6) 


Anno: 3 A. M. Evidence Act (1872) Ss. 
56 and 57 N, 13; 
-3 A. M. Land Acquisition Act (1894), 
S. 23 N. 7. 
Cases Referred: Chronological Paras 
AIR 1977 SC 901. Ea oe $ 


AIR 1972 SC 1417 : 3, 4,6 
AIR 1968 SC 1481 3 
(1968) 34 Cut LT 1043 4, 5, 6 
AIR 1962 Ori 21 4 


AIR 1939 PC 98 . 3 

Advocate~General and Addl. Standing 
Counsel, for: Appellants; R. K. Moha- 
patra, for Respondents, 

DAS, J.:— In close proximity to the 
Rourkela Steel Plant and the Fertiliser 
Factory where an ‘industrial complex is 
growing up, A.34.38 dec. of land were 
acquired by notification under S. 4 (1) of 


_the Land Acquisition Act of 1894 dated 


13-5-1969. There is no dispute that the 
acquisition is also for industrial . and 
building purposes. The Land Acquisition 
Officer awarded compensation of Rupees 
69,306.46. The respondents asked for re- 
ferences under S. 18 of the Act and in 
the three references the learned Sub- 
ordinate Judge of Sundargarh enhanced 
the compensation amount to Rs. 9,75,240 
inclusive of 15% of statutory compénsa~ 


tion . and ':25% for potential value 
of the .. land , upon determining 
the market value at - the rate of 


Rs. 200 per decimal. As against this de- 
cision, the State ` of Orissa preferred 
three appeals to this Court which wera 
analogously heard by our learned bro~ 
ther S. K. Ray, J. and were dismissed. 
These three Letters Patent Appeals 
against the common decision of the learn- 
ed single Judge. have been’ heard analo- 
gously and are Bane mspaced of by this 
judgment, ' 


eaaa 


1978 


As it appears from para 3 of the judg- 
ment of the learned single Judge, twa 
points only were raised by the State Gov- 
ernment, namely, (a) the addition of 25% 
to the estimated market value as poten- 
tial value of the acquired land was illegal 
as that amount had already been taken 
into account in the fixation of the market 
value of the land and could not be asses- 
sed again and separately; and (b) since 
the sale deeds produced on behalf of the 
claimants were in respect of small par- 
cels of land, they could not provide the 
requisite guideline -for assessment of 
market value of extensive aréas as ,ac- 
quired in the case. Both the points were 
negatived by our learned brother ‘and 
the decision of the learned Subordinate 
Judge was confirmed. 


2. - The learned Advocate- General con- 
tends that determination of value of the 
lands suffers from error of record and the 
learned single Judge has omitted to con- 
sider the fact that the sale deeds produc- 
ed by the claimants were in respect of 
small parcels of land. There is no evl- 
dence as to the distance and relative 
locations of the lands acquired and the 
lands covered by the sale deeds produc- 
ed by the claimants. There is also no 
evidence about similarity of.the ‘lands 
acquired and the lands covered by the 
sale deeds produced by the claimants. 
There is absence of evidence of growth 
of industries in the locality and no reli- 
ance can be placed on Exts. 1, 2, 3 and 5 
which are sale deeds produced by the 
claimants, 


3. The claim under reference was at 
the rate of Rs. 30,000 per acre. The Court 
has allowed compensation at the rate of 
Rs. 20,000 per acre. The learned single 
Judge has held that the materials avail- 
able on record give a picture that there 
is gradual appreciation of market value 
of the land in the locality and even be- 
fore the date of acquisition, various in- 
dustries had sprung up all round the 
acquired lands and Government have in 
fact started selling land in the vicinity 
of the acquired lands at a very high rate 
Le, Rs. 95,000 per acre. It has also been 
held that the existing advantages of the 
acquired lands were great and their 
future possibilities and potentialities 
were equally high. In view of the in- 
creasing growth of the various factories 
and offices there was great possibility of 
the acquired lands being used for build- 
ing purpose and even, for setting up of 
factories. The learned single Judge has 
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observed that so long as Rourkela Steel 
Plant has come to stay, the uncertainties 
of future- possibilities- have almost dis- 
appeared and- in such a case where in- 
stances of price paid within'a reasonable 
time of the date of acquisition in bona 
fide transaction of purchase of land ad- 
jacent to the lands acquired and posses- 
sing similar advantages are wanting, 
instances of sale of small parcels of land 
within 4 to 5 years prior to the date of 
acquisition. with all evidence of general 
and gradual appreciation of market value 
of land with all existing advantages and 
future possibilities having regard to their 
location and the development of the im- 
mediate vicinity of the acquired lands 
may be used as a substantial guide to 
determine the value. Reliance has also ` 
been placed on some decisions of the 
Supreme Court as well as of this Court. 
It is well settled that in a case of acqui- 


‘sition of land market value is generally 


ascertained on a consideration of the 
prices obtained by sale of adjacent lands 
with similar advantages. Where there are 
no sales of comparable lands, the value 
must be found in some other way. One 
method is to take the annual income 
which the owner is expected to obtain 
from the land and to capitalise it by a 
number of years of purchase. The capita- 
lised value is then taken as the market 
value which willing vendor might rea- 
sonably expect to'obtain from a willing 
purchaser. In some special cases valua- 
tion has been made on the basis of the 
reinstatement value which is assessed 
according to the cost of acquiring an 
equally convenient land or premises. The 
proposition that the market value is to 
be determined by reference to the price 
which a seller might reasonably expect 
to obtain from a willing purchaser may 
not be posstble In some cases to ascertain 
with any amount of precision and in 
those cases the authority charged with 
the duty to award compensation is bound 
to make an estimate judged by an ob- 
jective standard. The land acquired has, 
therefore, to be valued not’ only with 
reference to its condition et the time of 
the declaration under S. 4 of the Act, but 
its potential value also must be taken 
into account. The sale deeds of the lands 
situated in the vicinity and the compar- 
able benefits and advantages which they 
have, furnish a rough and ready method 
of computing the market value. This, 
however, is not the only method. The 
other method of computing the market 
value is by capitalising the rent,’ which 
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does not arise in this case. The Court is 
also not precluded from taking any other 
special circumstances into consideration, 
the requirement being always to arrive 
as near as possible at an estimate of the 
market value. -The exact value is not al- 
ways possible as no two lands may be 
the same either in respect of the situa- 
tion or the extent or the potentiality nor 
is it possible in all cases to have reliable 
material from which that valuation can 
be accurately determined (See State of 
Gujarat v. Vakhatsinghji Vajesinghji 
Venghela, AIR 1968 SC 1481 and Smt. 
Tribeni Devi v. Collector, Ranchi, AIR 
1972 SC 1417). Of course, for ascertaining 
the market value of a land on the date 
of notification considerations can be made 
as to opinion of experts, price paid with- 
in a reasonable time in bona fide trans- 
action for purchase of the lands acquir- 
ed and possessing similar advantages and 
also actual or immediate prospective 
value of the land acquired. But the Court 
has to enter into some guesswork taking 
into consideration the future advantages 
and possibilities of better price and de~ 
mend of the land in future. It has been 
held in Narayana Gajapatiraju v. Reve- 
nue Divisional Officer, Visakhapatam, 
AIR 1939 PC 98 that sometimes it hap- 
pens that the land to be valued possessed 
some unusual, and it may be unique fea- 
tures, as regards its position or its poten- 
tialities. In such a case, the arbitrator 
in determining its value may not get any 
market value to guide him and he i 

have to ascertain as best he may from 
the materials before him, what a willing 
vendor might reasonably expect to ob- 
tain from a willing purchaser, for the 
land in that particuler position and with 
those particular potentialities. The arbi- 
E has to take into consideration the 


uses to which the land is reasonably cap- 


ble of being put in future. 

4. Keeping in view the aforesaid dic- 
tum of the Supreme Court and the Privy 
ouncil, the value of the acquired pro- 
perty in its actual condition at the time 
of acquisition with all its then existing 
advantage including the realised possibi- 
lities has to be first estimated and to it 
hould be added the possible enhance- 
ment df its value in future due to the 
future possibility of its use taking into 
account its peculiar location and both 
together constitute the market value on 
the date of the acquisition. The value of 
the property with all its existing ad- 
vantages including realised possibilities 


leads to consideration of the general ap- 
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preciation of the value of the land in the 
locality up to the date of acquisition. 
Places which are rapidly growing in im- 
portance due to the development, the 
value of the land also generally appre- 
ciates at a rapid rate year by year and 
therefore that general . appreciation of 
value must be taken into consideration 
for making an estimation of the value of 
the acquired land in its actual condition 
at the time of acquisition with all its 
then existing advantages including the re- 
alised possibilities. Potential value of the 
land is related to the future possibilities 
to which the acquired land may be put 
in the future taking into account its 
location, development of the immediate 
vicinity of the acquired land and other 
possible advantages of the acquired land 
itself In cases reported in Kasinath 
Mukherji v. Collector of Puri, AIR 1962 
Ori 21 and Mt. Khuduna Bibi v. State of 
Orissa, (1968) 34 Cut LT 1048, 50% has 
been added on account of general appre- 
ciation of prices in Bhubaneswar and 
Rourkela respectively (the present case 
relates to acquisition of land in Rour- 
kela) to estimate the value of the acquir- 
ed property on the date of its acquisition 
with all its then existing advantages in- 
cluding realised possibilities. An addition 
of 25% has been made on account of its 
potential value for future possibilities. 
It would thus be seen that the general 
appreciation of prices in expanding 
urban and industrial areas up to the date 
of acquisition has nothing to do with the 
potential value of the land which is to 
be estimated on account of future possi- 
bility to which the particular land may 
be put in future. In AIR 1972 SC 1417, 
referred to above, the future possibilities 
of the particular acquired land hag been 
taken into account for arriving at an 
estimate of the value of the land on the 
date of acquisition with its existing ad- 
vantages. In spite of having taken poten- 
tial value into consideration, 10% to- 
wards potential value was also added in 
the decision of this Court referred to 
above, 


5. The claimants in the present cases 
have proved four sale deeds — Ext. 1 
dated 21-2-64 under which 184 dec. of 
land has been sold for Rs. 2,100, Ext. 2 
dated 1-8-64 under which 36 dec. of land 
has been sold for Rs. 3,700, Ext. 3 dated 
11-8-65 under which 34 dec. of land has 
been sold for Rs. 4,000 and Ext. 5 dated 
29-7-66 under which 2 dec. of land has 
been sold for Rs. 400. These transactions 


1878 
are between 21-2-64 and 29-7-66, ie. 3 
to 4 years prior to the date of acquisi- 
tion. Undoubtedly, all these sale deeds 
relate to small parcels of land. Exami- 
nation of these sale deeds would show 
that the market value of land during that 
period was near about Rs. 130 per deci- 
mal. If these documents are considered 
along with other materials on record, it 
would appear that there are adequate 
aterials to prove that places near about 
the acquired lands are rapidly growing 
in importance due to development of the 
Rourkela Steel Plant. O.P.W. 1 who has 
been examined on behalf of the State 
Government, has admitted that small in- 
dustries have cropped up for the last 
three years and many buildings have 
come up in the locality. It also appears 
from the evidence of P. Ws. 1 and 2 that 
the lands are included within the master 
plan of the town and the Fertiliser Plant 
is situated near the lands in question. 
The Auto India Factory and Rolling Mill 
are situated in the vicinity. From the 
testimony of P. Ws. 4, 5 and 7, it is also 
evident that many factories like Ferti- 
liser and Saw Mill and many other such 
industries have cropped up in the loca- 
lity and houses and offices of Konark 
Industries (Rolling Mill) have been com- 
pleted and only machineries are to be 
installed and these are adjoining the 
lands acquired. In addition to the afore- 
said evidence, P. W. 6 has categorically 
stated that in that area Government has 
sold lands at the rate of Rs. 95,000 per 
acre in 1969 in his presence. These lands 
were being sold at the rate of Rs. 200 to 
Rs. 900 per acre in 1955-56. This fact 
has not been denied by Government. The 
learned Advocate-General contends that 
there is no evidence as to the vicinity of 
the purchased lands under the sale deeds 
and the acquired lands and also the lands 
under the sale deeds being small parcels, 
cannot be considered as the criteria for 
fixation of the market value of the lands 
acquired. From the materials on record, 
we find there is evidence that the lands 
purchased under the sale deeds are in 
close proximity to the lands acquired 
True it is that price of small pieces of 
land cannot be utilised for calculating 
the market value of large extent of 
lands. But as we have already pointed 
out there are other factors for conside- 
ration in view of the situation of the 
lands and their future prospects. In other 
words, the advantageous position of the 
land and the future prospects clearly 
indicate that a willing buyer is to get 





State v. Dunda Oram (Das J.) 


[Pr. 5] Ori. 77 


more price than the price mentioned in 
the sale deeds. The potential value and 
the advantages of the particular acquir- 
ed land are to be taken into account for 
estimating the value of the land in the 
entire master plan area of -Rourkela 
township on the date of acquisition along 
with appreciation of value from 1964 to 
1966 to the date of acquisition, which 
represents the value of the acquired 
land with all its existing advantages 
and realised possibilities on the date of 
acquisition, The learned single Judge has 
taken into consideration the evidence of 
growth of industries all round the ac- 
quired lands by the date of acquisition 
for the purpose of estimating the poten- 
tial value of the acquired lands and has, 
therefore, confirmed the decision of the 
learned Subordinate Judge adding 25% 
to the value. There is ample evidence on 
record that even before the date of ac- 
quisition and near about the time various 
industries had sprung up all round the 
acquired lands and Government was sell- 
ing lands in the vicinity in the year of 
notification at the rate of Rs. 95,000 per 
acre. The price in the instant case has 
been fixed by Court at the rate of only 
Rs, 20,000 per acre. Therefore, the value 
of the lands on the date of acquisition 
on account of existing advantages was 
rightly held on a modest estimation to 
be Rs. 200 per dec. and potential value 
at the rate of 25% has also been added 
taking ino account the future possibili- 
ties of the acquired lands. In case of ac- 
quisition of land in Rourkela, it has also 
been held in (1968) 34 Cut LT 1043 that 
after 1953 Rourkela Steel Plant was 
established and as a result thereof Rour- 
kela has become a highly industrial area 
and has assumed considerable commer- 
cial importance and consequently price 
of land has gone up. The Steel Plant 
started working in 1956 and these cir- 
cumstances definitely contributed to in- 
crease in the price of lend in or around 
Rourkela. These factors should not be 
lost sight of. Simply because the lands 
covered under the sale deeds are small 
pieces of land, it cannot be said that the 
sale deeds cannot be utilised to deter- 
mine the value of the lands acquired. 
The lands are substantial in extent and 
are situated in a highly developing com- 
mercial area. After going through the 
materials available on record,.we agreé 
with the finding of the learned single 
Judge that there is gradual appreciation 
of.market value of land in the locality 
since 1954 and that the existing advan- 
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tages of the acquired lands are great and 
their future possibilities 
lity were also equally high. We also 
agree with the finding of the learned 
single Judge that so long as Rourkela 
Steel Plant bas come to stay, the uncer- 
tainty of future possibilities has also dis- 
appeared. In the case reported in (1968) 
34 Cut LT 1043, 25% was added to the 
value of the lands acquired in Rourkela 
area due to the fact that the lands as- 
sumed considerable commercial import- 
ance and price of lands had considerably 
appreciated, 


On the aforesaid analysis, we do not 
find any intrinsic infirmity or any un- 
reasonable consideration by the learned 
single Judge in upholding the decision of 
the learned Subordinate Judge. 


6. It is contended by the learned Ad- 
vocate-General that no addition on ac- 
count of potential value should have 
been made as it is an integral element 
of market value. Reliance has been plac- 
ed on AIR 1972 SC 1417 (supra). In that 
case, there was no evidence of any 
future potentiality of the acquired lands. 
After having taken judicial notice of the 
general rise in land values after the 
II World War on which account market 
value was enhanced by 5% it was held 
that in that particular case whatever po- 
tentiality the land had, had already been 
taken into consideration and should not 
be assessed and added separately. In the 
present case, apart from general appre- 
ciation of prices, there is ample evidence, 
as we have already held, that even be- 
fore the acquisition and also near about 
that time various industries had sprung 
up all round the acquired lands and Gov- 


ernment was also selling lands in the ` 


vicinity at the rate of Rs. 95,000 per acre. 
Therefore, addition of 25% of potential 
value is justified. 

Reliance has also been placed by the 
appellant on Gopal Das v. Collector of 
Varanasi, AIR 1977 SC 901, The facts and 
circumstances of that case are different. 
In that case no cogent material was 
brought on record to show that there 
had been any increase in the value of 
the land subsequent to its purchase by 
the claimant in 1945 till the date of ac- 
quisition in 1947. But in the present case, 
the general appreciation of prices of 
land in Rourkela township and Rourkela 
town in Orissa due to industrial and 
commercial growth is evident as has 
been held by this Court in a . previous 
land acquisition in Rourkela as reported 
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in (1968) 34 Cut LT 1043 and judicial 
notice of general appreciation -of land 
value is also supported by the decision 
reported in AIR 1972 SC 1417. There- 
fore, the contentions raised by the learn- 
ed Advocate-General have no force, 

7. In the result, there is no merit in 
the appeals, All the appeals are accord- 
ingly dismissed with costs, Consolidated 
hearing fee is assessed at Rs. 250. 

R. N. MISRA, J.:— I agree. 

Appeals dismissed, 
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S. N. SHANKAR, C. J. AND 
S. ACHARYA, J. 

D. Jairaj, Petitioner v. Jeypore Sugar 
Co. Ltd. and others, Opposite Parties, 

O. J. C. No. 5 of 1977, D/- 10-8-1977. 

Orissa House Rent Control Act (4 of 
1968), S. 2 (5) — Tenant — Occupation 
by company’s employee of company’s 
quarter on monthly rent — Employee, if 
tenant of company — Finding on ques- 
tion of tenancy, if a finding of fact — 
Interference under Art. 226 of Constitu- 
tion — Permissibility. 

A, an employee of a company was in 
occupation of quarter No. 34 in a block 
of that company at a monthly rental of 
Rs. 10. On 17-9-72 the services of A were 
terminated by the Company and he was 
asked to vacate the quarter. The com- 
pany filed an application for eviction of 
A under S. 7. A denied the tenancy. It 
was not shown that the occupation of 
the quarters by A is a condition of ser- 
vice and therefore he occupied it as an 
employee and not as a tenant. No evi- 
dence was led to show that what was 
allowed by the company was only a per- 
sonal privilege to A. The House Rent 
Controller after consideration of mate- 
rial on record found that A was tenant 
of the Company and passed order evict- 
ing A. This was affirmed in appeal, On 
writ petition by A: 

Held (1) that in the absence of any 
evidence showing that the grant by the 


company was limited to be a license 
only, it could not be said that it was 
not a lease. (Para 6) 


(2) That whether A was a licensee or 
a tenant was essentially a question of 
fact and as both the courts after a con- 
sideration of material on the récord 
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found that A was; not a licensee but a 
tenant that was an end of the matter 
and the question could not be 
again in writ proceedings under Art. 226, 
There was no case for interference with 
the order evicting A under Art. 226 of 
Constitution. AIR 1964 SC 477, Relied 
on; (1972) 38 Cut LT 625 and ‘AIR 1966 
Mad 454, Dist. (Paras 7 to, 9) 
Anno: Const. of India 2nd 1974 Edn, 
Art. 226 N. 7.. 
Cases Referred : Chronological Paras 
AIR 1976 SC 588 8 
(1972) 38 Cut LT 625 
AIR 1968 SC 175 . 
AIR 1966 Mad 454 
AIR 1964 SC 477 - 
AIR 1962 SC 554 ad 
AIR 1960 SC 1168 
AIR 1958 SC 398:1958 SCR 1240 
AIR 1955 SC 233: (1955) 1 SCR H04.: 
B. L. N. Swamy, for Petitioner; “Addl. 
Standing Counsel, S. B. Nanda and J. K, 
Tripathy, for Opposite Parties. . 
SHANKAR, C. J.:— In ` this petition 
under Arts. 226 and 227 of the Constitu- 
tion the petitioner-tenant has assailed 
the. order of eviction passed against him 
in favour of O. P. No. 1, Jeypore Sugar 
Co. Lid.” Gennes called ` the - ' Com- 


pany)... 

2. The petitioner was an employee of 
the Company. He was in occupation of 
quarter No. 34 in a block consisting of 
40 quarters at a monthly rental of Rs: 10., 
On 17-9-72 the services of the petitioner 
were terminated by the Company and 
he was asked to vacate the quarter. On 
his failure to do so, an application for 
his eviction under S. 7 of the Orissa 
House Rent Control Act (hereinafter call- 
ed the Rent Act) was filed ‘before the 
House Rent Controller at Rayagada, The 
grounds of eviction taken were that the 
petitioner was a wilful defaulter in’ pay~’ 
ment of rent and that the quarter was 
required by the Company for its own 
use. The petitioner denied the subsist- . 
ence of relationship of landlord and ten- 
ant between him and the Company, and 
also controverted the grounds on which 
‘his eviction was-sought. The learned 
House Rent Controller negatived all the 
contentions of the petitioner and granted 
an order of eviction against him. Aggriev- 
ed by this the petitioner went up in ap-, 
peal. By order dated 17-9-76 his appeal’ 
dismissed. Hence this petition,” 

"3. The ‘only ground canvassed -before. 
. us zA that the petitioner was not a ten- 
ant of the Company and no order at 
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agitated ` 
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eviction could therefore be passed unger 
S. 7 of. the Rent. Acte 


4. The question was” very ` ‘seriously 
agitated ‘before the courts below. While 
considering thig aspect the learned ap- 
pellate court in the impugned order on 
the basis of material.on record observed: ` 

“It is the specific case. of the appellant- 
opposite party that rent is payable for 
occupation of the quarter which is to be 
deducted from his monthly salary. Ext. 
4 a reply sent by the appellant to the 
Manager of the pétitioner-Company in 
reply to his notice dated 6-3-73 discloses 
that the appellant-opposite party has ad- 
mitted his ‘liability to pay usual rent for 
the quarter he is occupying. Therefore 
it ig clear that the appellant during his 
occupation of -the house was paying 
Rs. 10 per month as rent to the petition- 
er-company -and admits his liability to 
pay the same.” 


~ 


. It was strenuously argued before us that 


use of the word: ‘rent’ in the reply to the 
noticé was not conclusive to determine 
the relationship between the parties and 
that the payment of Rs. 10 P.M, by the 
petitioner, even though stated in Ext. 4 
ag rent, was in fact the license money. 
Reference ‘m this connection was made 
to AIR 1962 SC 554 (H. S. Rikhy v. New 
Delhi Municipality) where it was held 
that the use of the word ‘rent’ in receipts 
was not conclusive to show that relation 
of landlord and tenant was created be- 
tween the parties and that in deciding 
this question it had to be seen whether 
there was a transfer of interest by the 
landlord in‘ favour of the tenant. The 
facts in this case were that New Delhi 
Municipal Committee in the year 1945 
built the Central Municipal Market Lodi 
Colony. which had 32 shops with residen- 
tial flats on 28 of them. In April 1945 
the Committee in pursuance of a reso- 
lution invited tenders from intending 
bidders for those shops and premises. On 
recéipt of- tenders the highest bidders 
were allotted various shops on rent vary- 
ing from Rs- ee to Rs 520 -per 
mensem. J 


The allottees deutd the shops and 
the premises in accordance with the allot- 
ments made by the Committee and con- 
tinued to pay the respective amounts. 
Towards the end of 1952 however 30 of 
the occupants filed . applications under 
S. -8 of the Delhi and Ajmer Rent Con- 
trol Act: praying for fixation of standard 
rent in. respect of the premises in! their 
respecive . occupation. The Committee - 


-80 Ori, [Prs. 4-7] 


raised a preliminay objection as to the 
maintainability of the applications on the 
ground that there was no relationship of 
landlord and tenant between the appli- 
cants and the Committee within the 
meaning of that Act. In support of their 
case of tenancy the applicants produced 
receipts issued by the Committee where- 
in the payments made by the applicants 
were acknowledged to have been receiv- 
ed as ‘rent’. 

The Supreme Court held that there 
could be no. letting without the premises 
forming the subject-matter of tenancy 
being transferred in favour of the ten- 
ant for his occupation and as in that case 
there was no transfer by the Committee 
under the Punjab Municipal Act there 
was no letting and therefore the mere 
description of the premium paid by the 
applicant in the receipts as rent was not 
conclusive to show that the relationship 
of landlord and tenant existed between 
the Committee and the applicants. This 
is not so here. There is nothing on the 
record to show that the quarter was not 
transferred in favour of the petitioner 
when obviously the possession was given 
to him, in consideration of his having 
agreed to pay rent therefor at the rate 
of Rs, 10. It is true that the Company 
constructed a block of quarters includ- 
ing the quarter occupied by the peti- 
tioner for use of its employees and even 
assuming that the Company would not 
give these quarters to any other than its 
employees, it was for the petitioner to 
show that in spite of his agreement to 
pay rent the transfer was short of ten- 
ancy and possession was given by way 
of licence only. It was urged before us 
that the quarter was given as a part of 
the conditions of service, but the appel- 
late court while dealing with this aspect 
has said, 


“There is no materlal on 
show that the houses of the petitioner- 
company were being occupied by its em- 
ployees as part of the conditions of the 
services as. contended by the learned Ad- 
vocate for the appellant.” 

5. The court further observed, 

“It is significant to see that the O. P. 
W. 1 is the appellant-opposite party him- 
self and nowhere he breathes a word in 
his evidence that the occupation of the 
quarters is a condition of service and 
therefore he occupied it as an employee 
and not as a tenant. It might be that the 
company has constructed a number of 
quarterg for the benefit of its employees 


record to 
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and lets out its houses at reasonable 
rates.” 

6. Reference was made by the learn- 
ed counsel to AIR 1968 SC 175 (B. M. Lall 
v Dunlop Rubber Co.) where the dif- 
ference between lease and license was 
pointed out and it was ruled that trans- 
action in a given case was a lease if it 
granted an interest in the land, but was 
a license if it gave a personal privilege 
with no interest in the land. On the basis 
of these observations a suggestion was 
made that in the instant case the Com- 
pany had granted no interest in the house 
to the petitioner and his occupation was 
by way of personal privilege. The argu- 
ment does not bear scrutiny in this case 
because no evidence was led to show that 
what was allowed by the Company was 
only a personal privilege to the peti- 
tioner. The undisputed facts are that the 
possession of the house was transferred 
to him, that in pursuance of this trans- 
fer he came to occupy the quarter, and 
that in consideration of the transfer he 
agreed to pay rent of Rs. 10 for the 
quarter. He was therefore, in the ab- 
sence of evidence to the contrary, en- 
titled in law to remain in occupation of 
the quarter so long as he paid the rent 
but of course subject to the law in force 
end the other conditions of grant. In the 
absence of any evidence showing that 
this grant was limited to be a license 
only, it cannot be said with these facets 
that it was not a lease, 

T. The learned counsel for the land-, 
lord very vehemently argued that it was 
not for this Court in exercise of its juris- 
diction. under Art.’ 226 either to reap- 
praise evidence or to interfere with the 
findings of fact even if they be wrong 
much less make out a case for the peti- 
tioner for which he has led no evidence. 
He submitted that whether the petition- 
er was a licensee or a tenant was essen- 
tlally a question of fact and as both the 
courts (that is, the House Rent Control- 
ler and the appellate court) after a con- 
sideration of material on the record have 
given their finding that the petitioner 
was not a licensee but a tenant that was 
an end of the matter and the question 
could not be agitated again in these pro- 
ceedings under Art. 226. We see force in 
this submission. In AIR 1964 SC 477 
(Syed Yakoob v. Radhakrishnan) scope 
of jurisdiction of the Court under Arti- 
cle 226 came for examination of the Sup- 
reme Court. It was held (at p. 479), 

“The question about the limits of the 
jurisdiction of High Courts in iasuing a 
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writ of certiorari under Art. 226 has been 
frequently considered by this Court and 
the true legal position in that behalf is 
no longer in doubt. A writ of certiorari 
can be issued for correcting errors of 
jurisdiction committed by inferior courts 
or tribunals; these are cases where 
orders are passed by inferior courts or 
tribunals without jurisdiction, or in 
excess of it, or as a result of failure to 
exercise jurisdiction. A writ can similar- 
ly be issued where in exercise of juris- 
diction conferred on it, the Court or Tri- 
bunal acts illegally or improperly, as for 
instance, it decides a question without 
giving an opportunity to be heard to the 
party affected by the order, or where the 
procedure adopted in dealing with the 
dispute is opposed to principles of natu- 
ral justice. There is, however, no doubt 
that the jurisdiction to issue a writ of 
certiorari is a supervisory jurisdiction 
and the Court exercising it is not en- 
titled to act as an appellate Court. This 
limitation necessarily means that findings 
of fact reached by the inferior Court or 
Tribunal as a result of the appreciation 
of evidence cannot be reopened or ques- 
tioned in writ proceedings. An error of 
law which is apparent on the face of 
the record can be corrected by a writ, 
but not an error of fact, however grave 
it may appear to be. In regard to a find- 
ing of fact recorded by the Tribunal, a 
‘writ of certiorari can be issued if it is 
shown that in recording the said finding, 
the Tribunal had erroneously refused to 
admit admissible and material evidence, 
or had erroneously admitted inadmissi- 
ble evidence which has influenced the 
impugned finding. Similarly, if a finding 
of fact is based on no evidence. that 
would be regarded as an error of law 
which can be corrected by a writ of 
certiorari. In dealing with this category 
of cases. however. we must always bear 
in mind that a finding of fact recorded 
by the Tribunal cannot be challenged in 
proceedings for a writ of certiorari on 
the ground that the relevant and mate- 
rial evidence adduced before the Tribu- 
nal was insufficient or inadequate to 
sustain the impugned finding. The ade- 
quacy or sufficiency of evidence led on 
a point and the inference of fact to “be 
drawn from the said finding are within 
the exclusive jurisdiction of the Tribu- 
‘nal, and tHe said points cannot be agi- 
tated before a writ Court. It is within 
these limits that the Jurisdiction con- 
ferred on the High Courts under Arti- 


1978 Orissa/6 IV G—34 


(Shanker C. J.) {Prs. 7-8], Ori. 81 


cle 226 to issue a writ of certiorari can 
be legitimately exercised.” 


In arriving at this conclusion the Court 
has taken into consideration its earlier 
decisions in (1955) 1 SCR 1104: (AIR 
1955 SC 233) (Hari Vishnu Kamath v. 
Ahmad Ishaque), 1958 SCR 1240: (AIR 
1958 SC 398) (Nagendra Nath v. Com- 
missioner of Hills Division) and AIR 
1960 SC 1168 (Kaushalya Devi v. Bachit~- 
tar Singh). Even in the case of an error 
of law that can be corrected under Arti- 
cle 226, on page 180 of the same Report 
the Court has said, 


“What can be corrected by a writ has 
to be an error of law; but it must be such 
an error of law as can be regarded as 
one which is apparent on the face of the 
‘Yyecord. Where it is manifest or clear 
that the conclusion of law recorded by 
an inferior Court or Tribunal is -based 
on an obvious mis-interpretation of the 
relevant statutory provision, or some- 
times in ignorance of it, or may be, even 
in disregard of it,-or is expressly found- 
ed on reasons: which are wrong in law, 
the said conclusion can be corrected by 
a writ of certiorari. In all these cases, 
the impugned conclusion should be so 
plainly inconsistent with the relevant 
statutory provision that no difficulty is 
experienced by the High Court in hold- 
ing that the said error of law is apparent 
on the face of the record,” 


8. The learned counsel for the peti- 
tioner relied on the observations in para 
7 of AIR 1976 SC 588 (Rattan Lal v. 
Vardesh Chandor) where the Court had 
said that before a landlord could insti- 
tute proceedings for recovery of posses- 
sion he had to make out his right (a) 
under the T. P. Act and (b) under the 
Rent Act. No exception can be taken to 
this position, but we do not see how this 
helps the petitioner. The petitioner has 
been found to be a tenant of the Com- 
pany within the- meaning of the Act and 
therefore the Company has been rightly 
found to be entitled to file the applica- 
tion under S. 7 of the Act. Reference 
was also made by the learned counsel to 
(1972) 38 Cut LT 625 (Union of India v. 
C. L. Adhikari) and AIR 1966 Mad 454 
(Shaik Mohamed v. State of Madras). To 
our mind both these cases have no bear- 
ing on the controversy before us. In 
both these cases the premises had been 
allotted and on that footing the nature 
of relationship was found to be that of 
the licensor and licensee. - 
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9. We therefore find no case for inter- 
ference with the impugned orders under 
Article 226 of the Constitution, 

10. In the result, this writ petition is 
dismissed, but we make no order as to 
costs. - : 


ACHARYA J.:— I agree. 
Petition dismissed, 
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Sevak Nayak and others, Appellants 
v. Ramkurshna Mollana and others, Res- 
pondents. 

First Appeal No. 126 of 1968, D/- 9-8- 
1977.* 

Ý. P. Act (4 of 1882), Ss. 54, 44, 53A — 
Transfer of ownership — Interest, ‘al- 
ready passing to purchasers — S. 44, if 
applicable — Scope and applicability of 
S. 53A. 


A had five sone BOE: D, E and F, To 
meet certain legal necessity of the family 
A borrowed different sums of .moneys 
from G. On 29-4-1963 it was agreed that 
. A’s family would sell their lands to the 
creditor G for a.sum of Rs. 50,000. Ac- 
cordingly, a sale deed was registered. on 
29-4-1963 in favour of H, I, J and K. but 
in that A and F did not join. However 
on the next day Le. 30-4-1963 A and F 
executed a registered Swikar Patra ac- 
knowledging the sale. In.suit filed ‘by A 
(since dead) and F for recovery of lands 
the validity of the Swikar Patra was at 
issue. The question was whether F was 
entitled to - one-fifth as his own share 
and 1/25th of his father’s share. under 
S, 44 T. P. Act. The question was also 
whether suit was barred by S. .53A_ of 
“the T. P. Act. 

Held (1) that the proximity of time 
within which the acknowledgment deed 
was executed, the clear reference in the 
acknowledgment deed to the sale deed 
with identical terms regarding the.. am- 
_ount and the extent of the lands con~ 
‘veyed together with the fact of registra- 
‘tion — all indicated that the. intention 
of the parties was that they were going 
to convey their interest in the suit pro- 
perties in favour of the purchasers and 
not that it was a fake document. Thus 
whatever interest A and F had in. the 


*(From decision of B, K. Patnaik, Addl 
Sub-J., Berhampur, D/- 30-3- mee 
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disputed lands, that had passed on to the 
purchasers and they were in possession 
thereof all through. AIR 1966 SC 337, 
Followed. (Para 7) 
(2) that since the interest of A and F 
had already passed to the purchasers 
who were in possession of the lands, 
S. 44 of the T. P. Act had no applica- 
tion. (Para 8) 
{3) that S: 53A of the T. P. Act could 
be used as a shield but not as a sword, 
So when A and F were not in pos- 
session, their claim could be success- 
fully resisted by invoking the provisions 
of S. 53A. In this case, there was noa 
part-performarice of the contract but a 
full performance thereof and the entire 
right, title and interest of A and F had 
passed to the purchasers by virtue of the 
sale and the subsequently acknowledged 
' (Para 8) 
Anno: AIR Comm.. (4th Edn.) :T. P. 
Hela 54 N. 5; S. 44 N 1 and S. 53A 
N. 
Cae Referred : 
AIR 1966 SC 337 
S. Mohanti, for Appellants; M K. C. 
Rai, A, K. Rao, D. Mohanty and Miss G, 
Lakhma, for Respondents. 
< PANDA, J.:— This is a plaintiffs’ ap- 
peal against the dismissal of their suit 
for recovery of 22.80 acres of land in 
dispute with mesne profits from defen- 
dants 1 to 8. The scope of the appeal has 
been very much narrowed down due to 
the developments after filing of ‘the suit 
and therefore only the facts necessary 
for disposal of the. appeal are stated 
hereinbelow. The genealogy of the plain- 
tiffs’ family and of the defendants’ 
family which is not disputed is as fol- 
lows: — 

(For Genealogy See Next Page) 
Originally, there were two plaintiffs, 
namely, Sebak (plaintiff No. 1) and - hig 
son Pratap (plaintiff No. 2). This Sebak 
had 5 sons of whom plaintiff No,-2 was 
the youngest. His other four sons were 
arraigned as defendants 9, 10, 11 and 12 
respectively. Plaintifis 3, 4 and 5 are 
the grandsons of plaintiff No. 1 through 


Chronological Parag 
> 7 


his first two sons. Plaintiff No. 1 alleged 


that his first two sons (defendants 9 and 
10) acted against the interest of their 
minor sons (plaintiffs 3, 4 and- 5). By now, 
plaintiffs Nos. 3, 4 and 5, sons of defen- 
dants 9 and 10 have become major and 
they have backed out. Defendants. Nos. 11 
and 12, the third and the fourth sons of 
the plaintiff respectively supported the 
defence case. Now the plaintiff No. 1 is 
dead. So the sole, plaintiff left; in the 
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field is plaintiff No. 2, the last and the 
fifth son of plaintiff No. 1. . 

2. In short, the plaint case was that 
the plaintiff No, 1, to meet certain legal 
necessity of the family, borrowed dif- 
ferent sums of money from defendant 
No. 8 who is a close relation of his. 
There were some differences over settle- 
ment of accounts and finally on 29-4- 
1963 it was agreed that the plaintiffs’ 
family would sell their lands to the cre- 
ditor measuring 22.80 acres for a sum 
Rs. 50,000, Accordingly, a sale. deed (Ext. 
N) was registered on 29-4-1963 in favour 
of defendants 1, 2, 3 and 4 but in that 
plaintiffs Nos 1 and 2 did not join. But 
the next day, that is, 30-4-1963 these 
two plaintiffs executed a registered Swi- 
kar Patra (Ext. 4) acknowledging the 
sale, : s 


The plaintiffs’ case is that Ext. 4 is a 
fraudulent deed as they were persuaded 
to execute the same by defendants 6 and 
7 (sons-in-law of plaintiff No. 1) on pro- 
mise to pay him Rs. 10,000 within 10 
days hence; but this is denied by the de- 
fendants. But as the promised amount 
was not paid, plaintiff No. 1 sent a regis- 
tered letter on 7-6-1963 (Ext. 5) to de- 
fendants 6 and 7 demanding payment of 
the amount within one week of receipt 
of the letter failing which he would goto 
the Court for getting the sale deed as 
well as the acknowledgment deed can- 
celled. Defendant No. 8 filed a complaint 
case under S, 500, I.P.C. for that but 
plaintiff No. 1 was acquitted therein on 
9-3-1965. ee A 

3. The contentions on behalf of - the 
plaintiffs were that the sale deed dated 
29-4-1963 (Ext. N) is invalid and not 
binding on them as the same was not 
supported by legal necessity. and that 
the Swikar Patra dated 30-4-1963 (Ext. 
4) is fraudulent, illegal and ` void and 


therefore no title passed thereunder to 
the defendants. 


4. The defendants, inter alia, assert- 


` ed that the sale deed and the Swikar 


Patra were genuine, for valid considera- 
tion and the suit-is barred under. S. 53A 
of the Transfer of Property Act, They 
also asserted that the suit has not been 
properly valued and proper court fee 
has not been paid. . 


- 5. The learned lower Court framed 
as many as -18 issues and held the ma- 
terial issues against the plaintiff and 
hence dismissed the suit in toto. 

6. Mr. Mohanti, learned counsel for 
the sole plaintiff No. 2 — appellant rais- 
ed the following points: 

(1) Under Ext. N the sale deed dated 
29-4-1963, the title of plaintiffs Nos. 1 
and 2 over the suit lands does not pass 
to the defendants and as such their share ` 
is not affected; ; 

(2) The Swikar Patra (Ext. 4) is mere- 
ly an acknowledgment and therefore 
cannot convey title and create interest in 
favour of the defendants nor the shares 
of plaintiffs 1 and 2; 

(3) That he is at least entitled to one- 
fifth as his own share as well as 1/25th 
share. of his deceased father. under Sec- 
a 44 of the Transfer of Property Act; 
an f 

(4) That the finding of- the learned 
lower Court that the suit is barred under 
Sec. 53A of the Transfer of Property 
Act is not sustainable; 

7. .Points 1 and 2:— Ext. N is styled 
as a sale deed and the value of the pro- 
perty has been mentioned as fifty thou- 
sand rupees. The extent of lands has 
been described to be 22.80 acres. Ext, 4 
is styled as Swikar Patra executed by 
plaintiffs 1 and 2 in favour of defendants 
Nos. 1, 2-and 3 and another the next 
day. This unmistakably refers to the 
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prior sale deed. executed the day before. 
The valuation of the document, and the 
property are identical. The grounds for 
executing Ext. 4 are that they were ab- 
sent and so they could not execute the 
Sale deed for which they were going to 
‘agree and ratify the previous sale deed’. 
Question arises whether this acknow- 
ledgment. deed can be viewed to convey 
the interest of plaintiffs 1 and 2 over 
the suit properties, It has been held in 
the case of Thayyil Mammo v. Kottiath 
Ramunni (AIR 1966 SC 337) that (at pp. 
339, 340):— 

“The nomenclature of a deed and the 
amount of stamp paid on it, though rele- 
vant, are not conclusive on the quéstion 
of construction. 

A registered instrument though styled 
a release deed releasing the right, title 
and interest of the executant in any pro- 
perty in favour of the releasee for 
valuable consideration, may operate as a 
conveyance, if it clearly discloses an in- 
tention to effect a transfer.” 


Thus the crux of the question is the in- 
ention of the parties. The proximity of 
time within which the. acknowledgment 
eed was executed, the clear reference 
in the acknowledgment deed to the sale 
deed with identical terms regarding the 
ount and the extent of the lands con- 
veyed together with the fact of registra- 
tion — all indicate that the intention 










rties in favour of the defendants and 
not that it was a fake document. The 
alleged promise of defendants 6 and 7 
to pay Re. 10,000 is conspicuously ab- 
|sent in it, Thus whatever interest the 
plaintiffs 1 and 2 had in the disputed 
lands, that had passed on to the defen- 
dants and what is more they are. in pos- 
session thereof all through, These two 

ints are, therefore, decided against the 
appellants, : 

8. Points 3 and 4:— Section 44 of the 
T. P. Act postulates— 

“where one of two or more co-owners 
of immovable property legally compe- 
tent in that behalf, transfers his share 


of such property or any interest 
therein, the transferee acquires, as 
to such share or interest, and so 


far as is necessary to give effect to the 
transfer, the transferor’s right to joint 
possession or other common or part en- 
joyment of the property, and to enforce 
a partition of the same, but subject to 
the conditions and Habilities affecting, 
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at the date of the transfer, the share or 
interest so transferred. l 
Xx Mx). " 


But since we have.already held that the 

interest of plaintiffs 1 and 2 had already 

passed to the defendants who were_ in 

possession of the lands, S. 44 of the T. 

P. Act has no application, This point is 

REY answered against the appel- 
ts. 


Section 53 of the T. P. Act lays down 
the law regarding part-performance 
of contract. In this case, there 
is no part-performance of the con- 
tract but a full performance thereof and 
the entire right, title and interest of the 
plaintiffs had passed to the defendants. 
by virtue of the. sale and the subsequent- 
ly acknowledged registered Swikar Patra. 
There is no averment either in the sale 
deed or in the acknowledgment deed 
that the plaintiffs will get Rs. 10,000 
from any of the defendants Law is well 
settled that S. 53A of the T. P. Act can 
be used as a shield but not as a sword. 
So when the plaintiffs are not in posses- 


‘sion, their claim can be successfully re- 


sisted by invoking the provisions of Sec- 
tion 53A which the defendants have 
done. 


As such, this is also decided against 
the applicant. 


9. No other point having been raised 
and all the: questions raised having been 
answered against the appellants, the ap- 
peal fails and is hereby dismissed with 
costs, 

R. N. MISRA, J.:— I agree. 


Appeal dismissed. 
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v, Sakhi Dei, Respondent. 
Second Appeal No. 319 of 1974, D/- 
31-10-1977.* i 
(A) Contract Act (9 of 1872), Ss, 23 and 
24 — Public policy — Prohibition of 
child marriage is one of public policy — 
Child Marriage Restraint Act statutorily 
recognises it. 
*(From order of J. M. Mohapatra, Addl 
Dist. J., Cuttack, D/. 22-8-1974.) 
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Where the consideration under sale 
deed was for marriage expenses of minor 
girl (under age of 14), : 

Held that the sale was a void transac- 
tion being opposed to public policy and 
that the fact that the entire sale consi- 
deration was not for marriage expenses 
was immaterial in view of S, 24. 

; (Para 6) 

Anno: AIR Manual (3rd Edn), Contract 
Act, S. 23 N. 12; S. 24 N. 2. 

(B) Specific Relief Act (47 of 1963), 
S, 34 — Sale deed. void being opposed to 
public policy — Plaintiff in possession of 
property and defendants-vendees not m 
possession — Not necessary for plaintiff 
to file suit for declaration that sale was 
avoidable — Suit for declaration of 
plaintiff's title and for further declara- 
tion that sale deed was void, illegal and 
not binding on plaintiff, maintainable. 

(Para 6) 

Anno: AIR Manual (3rd Edn.), Specific 
Relief Act, S. 34 N. 14. 

Cases Referred: Chronological Paras 
AIR 1961 Orissa 104: 26 Cut LT 431 8 


AIR 1959 SC 781 6 
TLR (1937) 2 Cal 764 6 
M. N. Das, for Appellants; S. Jena, for 


Respondent. p EYS 

JUDGMENT:— This appeal by the de- 
fendants in a suit for declaration of 
plaintiff's title in regard to the C sche- 
dule property and for further declara- 
tion that the sale deed dated 5-10-1966 
(Ext. K) is void, illegal and not binding 
against the plaintiff, is carried against 
the reversing judgment and decree of 
the learned Additional District Judge of 
Cuttack. 

2. Plaintiff filed the suit on 18-11- 
1968 claiming that Sudarsan was the 
common ancestor of the plaintiff and de- 
fendants 3 to 6. The third defendant was 
the only son of Sudarsan and Subasi— 
the wife of defendant No. 7 was also the 
lone daughter of. Sudarsan. Plaintiff is 
the only daughter through Jhumani, the 
first wife of defendant No. 3 while de- 
fendants 4 to 6 are-the three sons of de- 
fendant No. 3 through his second wife 
Indira, The B schedule property belong- 
ed to one Kurup Behera, plaintiffs 
mother’s father. Plaintiffs mother suc- 
ceeded to. the properties left by Kurup. 
Jhumani died around 1938, when the 
plaintiff was about five years old. On 
Jhumani’s death, the plaintiff became the 
owner of the property, but she being a 
minor the properties were managed and 
looked after by her father. When defen- 
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, was barred by limitation. 
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dants threatened to dispossess the plain- 
tiff from the property, plaintiff came to 
learn, upon enquiry, that the third de- 
fendant as her guardian during her mi- 
nority executed several sham and nomi- 
nal sale deeds, The first of these sale 
deeds was one dated 8th of March, 1948, 
in favour of: defendant No. 7. On 5-6- 
1964, defendant No, 7 executed a sale 
deed in favour of defendants 4 to 6 for 
the entire C schedule property except 
plot No. 14 having an area of five deci- 
mals only. On 5-10-66 defendants 4 to 6 
through their father guardian conveyed 
the aforesaid property iñ favour of de- 
fendants 1 and 2 for a consideration of 
Rs. 1,800. Plaintiff asserts that in spite 
of these transactions she continues to be 
in peaceful possession, Plaintiff alleged 
that the sale was void and she being 
still in possession was entitled to relief. 

3. Defendants 1 and 2 filed a joint 
written statement while defendants 3 
and 7 filed two separate written state- 
ments. The main defence was that the 
suit as laid was not maintainable and it 
It was fur- 
ther maintained that the sale by defen- 
dant No. 3 was for legal necessity and 
benefit of the minor and defendants 
were in possession of the property for 
more than the statutory period and had 
perfected their title by adverse posses-. 
sion. 

4. The trial court found that the suit 
was barred by limitation in view of 
Art, 60 of the Limitation Act, The sale 
was not supported by legal necessity nor 
was it for the benefit of the minor. 

5. Three questions were raised in 
appeal, namely, (i) Whether the sale deed 
dated 8-3-1948 (Ext. F) was supported by 
legal necessity, or for the benefit of the 
minor plaintiff. (ii) Whether the plain- 
tiff is in possession of the suit land or 
the defendants purchasers being defen- 
dants 1, 2 and 7 had perfected their 
title by adverse possession? and (iii) whe- 
ther the suit is barred by limitation un- 
der Art. 60 of the Limitation Act? The 
lower appellate court found that the con- 
sideration stated in the impugned docu- 
ment was to meet the marriage expenses 
of the minor (plaintiff). Relying on a 
decision of this court to which reference 
would be presently made, the court came 
to hold that the consideration was con- 
trary to public policy and as such the 
transaction was void. Plaintiff being in 
possession it was not necessary to ask 
for declaration by filing a suit and 
plaintiff was entitled to proceed on the 
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footing that the transaction was a void 
one and did not necessitate a suit to 
avoid it,- Accordingly it decreed the suit 
by reversing the judgment and decree of 
the trial court. This reversing decree of 
the lower appellate court is assailed in 
second appeal. 

6. Admittedly the consideration un- 
der Ext. F the original alienation of 1948, 
was for the marriage expenses of thé 
plaintiff and for meeting some other 
small expenses. The lower appellate 
court has found as a fact that the plain- 
tiff at the time of Ext. F was below thè 
age of 14 and accordingly her marriage 
was prohibited under the Child Marri- 
age Restraint Act. In fact such a marri- 
age gave rise to criminal liability. There 
can be no second opinion that the bulk 
of the consideration under the sale deed 
was for an unlawful purpose, Sections 23 
and 24 of the Contract Act which are 
relevant may now be referred to, S. 23 
provides:— 

“The consideration or object 
agreement is lawful, unless— 

it is forbidden by law, or 

is of such a nature that if permitted, 
it would defeat the provisions of any 
law, or 

is fraudulent; or 

involves ‘or implies injury to the per- 
son or property of another; or 

the court regards it as immoral, or 
opposed to ‘public policy. 

In each of these cases, the considera- 
tion or object of an agreement is said to 
be unlawful. Every agreement of which 
the object or consideration is unlawful, 
is void.” 

Section 24 provides:— 

“If any part of a single consideration 

for one or more objects or any oné of 
any part of any one of several considera- 
tions for a single object, is unlawful, the 
agreement is void.” 
Therefore the consideration in the in- 
stant case was opposed to public policy 
and ultimately, therefore, the sale deed 
of 1948 must be taken to be a void docu- 
ment. There is no force in the contention 
of appellants’ counsel that the fact that 
the entire sale consideration was not for 
the marriage expenses was a feature 
which should have been duly taken into 
account. This runs counter to the very 
provision of Section 24 of the Contract 
Act. 

Reliance was placed by appellants’ 
counsel on the decision of the Supreme 
Court in the case of Gherulal Parakh v. 


of an 
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Mahadeodas Maiya, AIR 1959 SC 781 
for the contention that S. 23 of the Con- 
tract Act had no application to the facts 
of the case. The Supreme Court was conv 
sidering if a wagering contract was for~ 
bidden by law and for that purpose it 
examined as to which clause of S. 23 of 
the Contract Act applied to a wagering 
contract. The Court indicated what the 
term ‘Public Policy’ meant by saying 
(at p. 795):— 

“The doctrine of public policy may be 
summarised thus; public policy or the 
policy of the law is an illusive concept; 
it has been described as ‘untrustworthy 
guide’, ‘variable quality’, ‘uncertain one’, 
‘unruly horse’, etc.; the primary duty of 
a Court of law is to enforce a promise 
which the parties have made and to up- 
hold the sanctity of contracts which 
form the basis of society, but in certain 
cases, the Court may relieve them of 
their duty on a rule founded on what is 
called the public policy; for want of 
better words Lord Atkin describes that 
something done contrary to public policy 
is a harmful thing, but the doctrine is 
extended not only to harmful cases but 
also to harmful tendencies; this doctrine 
of public policy is only a branch of com- 
mon law, and, just like any other branch 
of common law, it is governed by prece- 
dents......... a 
While wagering contracts were found 
not to be opposed to public policy or to 
morality, the prohibition of child marri- 
age is certainly one of public policy and 
the Restraint Act statutorily recognises 
the policy. Appellants are not entitled 
to any support from the ratio of the 
Supreme Court decision. 

On the other hand the conclusion of 
the appellate court is directly supported 
by a single Judge decision of this Court 
in’ the case of Birupakshya Das v. 
Kunjabihari, (1960) 26 Cut LT 431: (AIR 
1961 Orissa 104).. Mohapatra J. rightly 
placed reliance on a Calcutta decision in 
the case of Ram Jash Agarwalla v. 
Chand Mandal, ILR (1937) 2 Cal 764 
where B. K. Mukherjea, J. as the learn- 
ed Judge then was, categorically stated 
the position with reference to the Child 
Marriage Restraint Act. I would accord- 
inly hold that in terms of the legel pro- 
vision, Ext. F would be a void transac- 
tion, The finding being that defendants 
were not in possession and plaintiff was 
in possession, the alienation being void, 
plaintiff had no obligation to institute a 
suit for declaration that the sale was 
avoidable. 
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In this view of the matter there is 
no merit in the appeal and the same 
must accordingly be dismissed. There 
will be no order for costs in this Court. 


Appeal dismissed, 


AIR 1978 ORISSA 87: 
R. N. MISRA AND K. B. PANDA, JJ: 
Chintamani Acharya and another, Peti- 


tioners v. State of Orissa and others, 


Opposite Parties. 

O0. J, Cs. Nos, 284 and 285 of 1975, D/- 
18-8-1977. 

(A) Constitution of India, Art. 16 — 
Scope and applicability — Prospect of 
promotion — Disadvantage due to fusion 
of services in the public interest could 
not be complained against. 

When in public interest the Govern- 
ment takes over new, schools and. for ad- 
ministrative convenience as a matter of 
policy the teachers of those schools are 
included in the cadre meant for Govern- 
ment teachers, the resultant disadvan- 
tages in the form of loss of prospects for 


promotion could not _ be complained , 


against. (Para 4) 
Anno: AIR Comm.’ eee of India 
(2nd Edn.), Art. 16 N, 3 (d) (Hi). 


(B) Constitution of India, Arts. 14 and 
16 — Scope and applicability — Schools 
taken over by Government — Govern- 
ment’s decision entitling Assistant Teach- 
ers of such schools to fill up vacancies in 
the posts of Headmasters of respective 
schools held proper. (Para: 5) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 14 N, 41A; Art. 16 N. 2. 

(C) Constitution of India, Arts. 14 and 
16 — Scope and applicability. — (Orissa 
Government Education Department Reso- 
lution D/- 26-3-1977) Schools taken over 
by Government on 1-3-69 — Govern- 
ment decision on 26-3-77 to retire all 
Headmasters of the schools who have 
crossed age of 58 years on 1-3-69 — 
Treatment as if they never entered Gov- 
ernment `service and allowing Assistant 
Teachers of the schools to fill up posts of 
Headmasters of respective schools —- Held 
no interference was called for. © -~ 

The Government on 26-3-77 decided 
to fix age of superannuation of Head- 
masters of private schools taken over by. 
it on 1-3-69 at 58 and further held that 
those who have attained that age on 1-3- 
1969 should be ‘retired immediately and 
that treating the posts of Headmasters 
to be vacant in such cases’ Ba should 
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be reserved for being filled up by Assis- 
tant Teachers .of such schools. Held 
that, . although there was some force 
in. the petitioners? -contention viz, 
that the vacancies ought to: be filled up 
on the basis:of the date of retirement, 
the High Court on broader view of the 
matter declined to interfere with the 
Government's arrangement. (Para 5) 
Anno: AIR Comm, Constn. of India 
(2nd Edn.) Art. 14 N. 41-A; Art. 16 N. 2. 
- (D) Orissa Government Education De- 
partment Resolution D/- 20-9-1970 — 
Schools taken over by Government — 
Continuance as Headmasters of persons 


‘net having the requisite 7 years’ teach- 


ing experience in a High School — Me- 
thod to deal with the situation stated. 

Where there was a contravention of 
decision to continue 
only those who had put in 7 years’ tea- 
ching experience in a High School as 
Headmasters of their schools taken over 
by the Government, held, that it was not 
proper to treat such. persons never to 
have so functioned after the lapse of 
eight years but to treat the posts as 
vacant for being filled up by Assistant 
Teachers of the fused cadre, (Para 6) 

S. L. Rath, J. K. Rath, A. K. Misra 
and B, S. Misra, for Petitioners; Addl 
Govt. ‘Advocate, S. C. Mohapatra, A. K. 
Patnaik, ` Satyabadi Misra, C. Sibaram 
Dash, B. M. Patnaik, K. N. Jena, .R. K. 
Mohapatra, A, B. Misra and K. N. Sinha, 
for ee Parties. 

R. N.. MISRA, J.:— The Orissa Sub- 
ordinate Education Service. consists of 
two cadres — Assistant Teachers in Gov- 
ernment Schools form the Junior Cadre 
while Headmasters and Deputy Inspec- 
tors of Schools form the Senior Cadre. 
Petitioner in O. J. C. 284 of 1975 was 
recruited as an Assistant Teacher in the 
Orissa Subordinate Education Service on 
4-8-1955 and was promoted as e Head- 
master in the Senior Cadre of the ser- 
vice on 23-8-1971, while petitioner in 
O. J, C. No. 285 of 1975 was recruited as 
an Assistant Teacher on 13-2-1960 and 
still continues to be an Assistant Tea- 
cher. The State Government decided in 
1969 to convert the management of 142 


- High ‘Schools in the State which were 


by then receiving full net deficit grants 
from Government into regular Govern- 
ment Schools. Thus-with effect from Ist 
of March, 1989, these 142 schools became 
regular. Government: Schools: and the | 
teachers and Headmasters employed. in 
these schools were treated as Govern- 
ment servanta, Accordingly the Assistant 
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Teachers were taken over to the Junior 
Cadre while Headmasters were taken 
over to the Senior Cadre of the Orissa 
Subordinate Education Service. On 20th 
of Sept., 1970, Government by Resolution 
in the Education Department formulated 
the service conditions of the teachers in 
these schools. In these applications we 
are concerned with the following condi- 
tions:— 


(i) Employees who do not possess the 
requisite qualifications to hold the post 
they have been holding shall be allowed 
three years’ time from the date of issue 
of this Resolution to acquire these quali- 
fications failing which they shall be re- 
verted to posts or grades to their quali- 
fications, 

(il) Those who held the posts of head- 
masters of the taken-over schools on the 
date of their conversion shall, if they are 
trained Graduates and have a minimum 
teaching experience of seven years in 
a High School, continue as such, Those 
who do not have seven years’ experience 
on the 1st March, 1969, their pay shall 
‘be fixed in the Government scale of pay 
for trained Graduates in accordance with 
the principle referred to under (a) above 
and if the pay they drew on the above 
date was higher than the maximum of 
the Government scale of pay for trained 
Graduates, the differences shall be treat- 
ed as personal pay. 
ees (See Annexure A/1) 
In 1974 (vide Annexure 2) Government 
again decided the principles for determi- 
nation of seniority of all the teachers 
and Headmasters of the 142 taken-over 
High Schools vis-a-vis those of regular 
Government. Secondary Schools. The 
Government order ran thus:— - 


errs The principles for determination 
of seniority of all the teachers and Head- 
masters of 142 taken-over High Schools 
vis-a-vis those of Government Secondary 
School teachers and Inespecting Officers 
are given below:— 


(i) In case of trained. Graduate Tea- 
chers of 142 Schools, they will be deem- 
ed to have entered into S.E.S. on 1-3-69 
and their rank in the Gradation List of 
S.E.S, will be determined accordingly. 

(ii) The inter se seniority of such taken 
over school teachers will be determined 
according to their continuous service as 
trained Graduate Teachers. 

(iii) Those who would be holding the 
posts of Headmasters of taken- over 
achools on the date of their conversion 
shall, if they are trained Graduates and 
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have a minimum experience of 7 years 
in a High School be deemed to have en- 
tered into senior S.E.S. on 1-3-1969: and 
their rank in the Gradation List of senior 
S.E.S. will be after the regular Officers 
of Government in the Cadre. 


(iv) The inter se seniority of such 
taken over school Headmasters will be 
determined according to’ the length of 
their continuous service as Headmaster 
in a High School.” 

Government directed the drawing up of 
a gradation list of teachers in the light 
of the principles indicated above. 


Petitioner in each of the writ applica- 
tions has asked for a direction to the 
State and the Director of Public Instruc- 
tion (Schools) (opposite parties 1 and 2) 
not to treat the other opposite parties as 
Headmasters in the senior S.E.S. from 
1-3-1969 and for a declaration that peti- 
tioner is senior to those opposite parties 
and on that basis his claim for promo- 
tion as Headmaster with effect from Ist 
of March, 1969, be considered afresh. 


2. Opposite parties 1 and 2 have filed 
a common counter-affidavit and some of 
the Headmasters who have been added- 
as opposite parties have also appeared 
and filed counter-affidavits in each of 
the cases.: Opposite parties 1 and 2 have 
taken the stand that Government have 
power to lay down service conditions as 
also principles for fixation of inter se 
seniority, in the absence of any statutory 
rules. It was open to them in the public 
schools and 
convert the service of teachers employed 
therein into Government service and 
thereby bring the teachers in the em- 
ployment in the taken over schools into 
Government service. Many of the Head- 
masters-opposite parties have claimed 
that they aré senior to the respective 
petitioner. All the opposite parties have 
justified the guidelines for fixation of 
inter, se seniority. ` 


3. Three contentions in the main 
have been raised by Mr. Rath, learned 
counsel for both the petitioners: 

(i) Seniority is a condition of service. 
On 1-3-1969, petitioners had certain posi- 
tion in the gradation list. That could 
not be varied to his prejudice by bringing 
outsiders into the cadre; 

(ii) The Government decision that va- 
cancies existing on 1-3-1969 in the posts 
of Headmasters in these 142 High Schools 
could be filled out of Assistant Teachers 
employed therein, contravenes Arts. 14 
and 16 of the Constitution; posts which 





1978 


were not vacant on lst of March, 1969, 
have also been filled up from out of the 
Assistant Teachers in the taken over 
schools which ran contrary to the scheme; 
and . 

(iii) Some of the Headmasters did not 
have the requisite qualification under 
the scheme and yet have been accepted 
as Headmasters.” : 

4. Mr. Rath has not been able to 
satisfy us by any cogent argument that 
Government do not have the power to 
take over new High. Schools and acting 
in the public interest to accept the tea- 
chers employed in the said ‚schools as 
Government teachers. Admittedly the 
Subordinate Education Service is meant 
for teachers of Government - Secondary 
Schools. As already indicated, the ser- 
vice is divided into two cadres — Junior 
Cadre and Senior Cadre. While Assistant 
Teachers in the schools belong to the 
Junior Cadre, Headmasters belong to the 
other Cadre. Once the 142 schools were 
treated as Government Schools and there 
was a fusion, the teachers in -the taken 
over schools were entitled to come into 
the Subordinate Education Service, By 
the impugned decisions, the fusion has 
taken place and the teachers who were 
not in the Cadres from before have. been 
made to enter into the Cadres and have 
been given their ranking. On the. one 
hand this has resulted in expansion of 
the cadre strength and 142 posts of Head- 
masters have now ‘been brought into 
Senior Cadre of the Subordinate Educa- 
tion Service. Chances of promotion of 
Assistant Teachers as Headmasters shall 
become bright. Along with it the process 
of fusion has brought in certain disad- 
vantages. When in public interest Gov- 

ronment decide to take over new schoole 
and for administrative convenience as a 
matter of policy the teachers employed 
in the- taken over schools are brought 
into the cadre meant for 
teachers, such a situation is ‘bound to 
arise. The scheme would bring in ad- 











time and such a situation cannot be meti- 
culously examined with reference to 
rights of any individual teacher. We aré 
inclined to agree with learned counsel 
for the State and the appearing opposite 
parties that the petitioners are not 
itled to challenge the scheme. Nor are 


The first contention raised by Mr, Rath 
must, therefore, be rejected. 
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5. Government decided that the exist- 
ing vacancies in the posts of Headmasters 
of the 142 schools on the date of take- 
over should be reserved to be Hed up 
by Assistant Teachers of those schools. 
On principle, we find nothing objection- 
able in it because the vacancies should 
have been normally filled up from out of 
the Assistant Teachers in the said 
schools and had not been filled up for 
some reason or the other. Since those 
were the posts meant to be filled up 
out of the teachers of the taken over 
schools, Mr. Rath also does not seriously 
object to it. He, however, disputes the 
Govt. decision as contained in a Resolu- 
tion of 26th March, 1977, wherein it had 
been stated:— 


“The 142 ex-Government-managed 
High Schools were converted into full- 
fledged Government High Schools with 
effect from 1-3-69. At the time of con- 
version of those schools no orders were 
issued regarding the age of retirement of 
the employees working in such schools. 
Subsequently, Government issued an 
order bearing No, 12796 dated 14-5-1969 
that the teachers of the said schools who 
attained the age of 58 years on or by 
1-3-1969 should be retired immediately. 
As a result, some of the Headmasters, 
Assistant Teachers and Class IV emplo- 
yees of these schools who were found to 
have continued beyond the age of 58 
years after the conversion of the schools 
on 1-3-69 were retired. Such retirement, 
in fact, was made after 14-5-69. 


The decision of the Government re- 
garding fixation of pay and retirement 
benefits of the employees of the said con- 
verted schools who continued in Govern- 
ment service beyond 1-3-69 was issued 
in the Education Department Resolution 
No. 31191-E, dated 20-10-70. But the em- 
ployees who were retired by Govern- 
ment Orders No. 12796/EYs, dated 14-5- 
69 were -not eligible to get the benefits 
as contained in the Resolution dated 
20-10-70 for the reason that they had al- 
ready crossed the age of superannuation 
by 1-3-69. Subsequently a question re- 
garding regularisation of service of such 
teachers with effect from 1-3-69 till the 
actual date of their retirement was rais- 
ed and it was decided to treat the period 
of service in question as service under 
re-employment in G.O No. 16399-E, 
dated 22-5-1973. 


On the basis of the aforesaid decision, 
the Headmasters who had become liable 
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to superannuate on 1-3-1968 on account 
. of they being already'58 years of age 

were made to retire ‘after 14-5-1969, but 
in respect of them Government took the 
decision that they had never joined Gov- 
ernment service and, therefore, the va- 


cancies caused by their retirement have. 


also ‘been reserved to be filled up by As- 
sistant Teachers of the taken over schools. 
Mr. Rath for the petitioners asks us to 
proceed on the basis of the date of re- 
tirement while learned Additional Gov- 
ernment Advocate: has taken the stand 
that once the age of superannuation has 
been fixed, the Headmasters who were 
already 58 on the date of take over could 
not be allowed to cross the threshold 
and enter into Government ser- 
vice. In respect of the posts of Head- 
masters which such persons held, Gov- 
ernment, therefore, were justified in 
olding that there. was a deemed vacancy 
on, that date. Meticulously examined, 
petitioners may have some force in their 
contention, but we are not prepared to 
interfere in the arrangement taking a 
broader view of the matter. 

6. Next comes the question of those 
Headmasters who do not possess the re- 
quisite qualification of seven years’ ex- 
perience as Headmasters, It is the com- 
mon case of parties that to be a full- 
fledged Headmaster under the Regula- 
tions framed by the Board of Secondary 
Education, seven years’ experience is 
necessary. Government also categorically 
fixed that period as the basic experience 
to be accepted ag Headmaster of a Gov- 
ernment High School. Petitioner in O.J.C. 
No. 285 of 1975 has claimed that oppo- 
site- parties 17 to 28 did not possess the 
requisite qualification of seven years. It 
has been’ brought to our notice during 
hearing of the applications that opposite 
parties 19 and 23 are already dead. From 
the counter-affidavits filed, we find that 
opposite parties 17, 19, 21, 24, 26, 27 and 
28 have the requisite. qualification while 
’ opposite’ parties 18, 20, 22 and 25 do not 
have that qualification, Though initially 
learned Additional Government Advo- 
cate appearing for opposite parties 1 and 
2 and Mr. R. K. Mohapatra appearing 
for some of the Headmasters-opposite 
parties took the stand that seven years’ 
experience as a qualification was not a 
must, ultimately it was agreed by learn- 
ed counsel ‘that seven years’ experience 
as a qualification was one of the pre- 
scriptions. It was contended by them 
that since these opposite. parties-Head- 
masters did not have the requisite quali- 
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fication their being taken over as Head- 
masters was bad and as such it must be- 
held that so far as they are concerned, 
their posts were vacant on 1-3-1969.. We 
do not think that would be a correct ap- 
proach. These opposite parties have al- 
ready rendered service from 1-3-1969 
until now — a period of about eight 
years and to wipe out their service by 
saying that they never functioned as 
Headmasters would not be appropriate. 
We think, on the other hand, that it 
would be appropriate to hold that they 
did not have ‘the requisite qualification 
and, therefore, the vacancies that may be 
caused on account of they not being ac- 
cepted as Headmasters would be put into 
the common hotchpot and recruitment 
thereto would be open to the fused cadre, 
namely Assistant Teachers in existing 
Government High Schools as also“ the 
Assistant :Teachers of the taken over 
High School. Since these opposite par- 
ties, namely opposite parties 18, 20, 22 
and 25 have not appeared before us and 
we do not propose to prejudice them by 
deciding finally that they do not have 
the requisite qualification, we call upon 
opposite parties 1 and:2 to decide afresh 
within three months from today as to 
whether they had the requisite qualifica- 
tion of seven years’ experience as Head- 
masters on the date of take-over and in 
case it turns out that they do not have - 
the qualification, the vacancies should be 
left open to be filled from the fused 
cadre, . 


7. The writ applications are accord- 
ingly disposed of. Opposite parties 1 and 
2 are directed to examine the cases of 
opposite parties 18, 20, 22 and 25 for the 
purpose of deciding whether they had 
the requisite qualification of seven years’ 
experience as Headmaster on the date of 
take-over within three months from to- 
day. In case it is found that they do not 
have the requisite qualification, those 
four vacancies should be filled up from 
out of the common cadre formed after 
the fusion. Subject to this direction, all 
other reliefs claimed in the writ applica- 
tions are negatived, There will be no 
order for costs. l 


PANDA, J.:— I agree, 
‘Order accordingly. 


a | 
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AIR 1978 ORISSA $1 
S. ACHARYA, J. 

Suna Majhi, Appellant v. Bhairab Pra- 
sad Behera, Respondent. 

Second Appeal No. 83 of 1974, ` Dj- 
19-7-1977.* . 

(A) Civil P. C. (5 of 1908), O. 22, Rules 
3 and 11 — Scope — Joint decree in fav- 
our of plaintiffs — Pending - appeal by 
defendant one of the plaintiffs (respon- 
dent) dying — Legal representatives not 
impleaded though information given by 
surviving plaintiff (respondent) — Ap- 
peal allowed — Held that the appeal 
could. not have proceeded for determina- 
tion and abated in its entirety. 


By not impleading the legal represen- 
tatives not only there was the possibi- 
lity of two conflicting and contradictory 
decrees coming into existence with re- 
gard to the same subject-matter, but in 
fact such decrees came into existence. 
That being so, the appeal could not have 
proceeded without bringing the legal re- 
présentatives on record. It was for the ap- 
pellant in an appeal to take steps for the 
substitution of the legal representatives, 
and the respondent therein was not to 
take any such step in that court. AIR 
1962 SC 89, Rel. on. (Paras 4 and 6) 

Anno: AIR Comm. C.P.C. (8th Edn.), 
O, 22 R. 3 N 23; R. 11 °N. 1. 

(B) Civil P. C. (5 of 1908), S. 100 — 
Second appeal — Question of abatement 


of appeal can be taken up for the first 
time in Second. Appeal. : ; 
Legal question regarding abatement 


can be taken up if on the facts on re- 
cord it can be shown that the suit in the 
trial Court or appeal in the Appellate 
Court had in fact abated due to.the non- 
substitution of the legal representatives 
of the parties. -. (Para 6) 

Anno: AIR Comm. C.P.C, (8th Edn.),. 
Ss. 100-101 N. 56. . 


Cases Referred: 
AIR 1962 SC 89 

S. Misra-2 and S, K. Mohanty, for 
Appellant; S. Kr. Mohanty and S. S. 
Das, for Respondent, . 

JUDGMENT:— One of the two plain- 
tiffs has preferred this appeal. The other 
plaintiff (plaintiff No, 1) Majhia Majhi, 
died during the pendency of Title Ap- 
peal No. 61/71 filed by the defendant in 


*(From order of C. S. Misra, Dist, J., Bo- 
' langir, D/- 15-12-1973.) 
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the lower appellate court. It is not neces- 
sary for: me in this appeal to state in 
detail the respective cases put forward 
by the plaintiffs and the defendant. Suf- 
fice it to say that the plaintiffs’ suit was 
for declaration of title to and recovery 


- of possession of the suit land on the 


averments that the plaintiffs are the 
owners of the suit land and while they 
were in possession of the same the de- 
fendant forcibly dispossessed them from 


‘the same in Jestha, 1969. The defendant 


claims the suit land on the allegation 
that he has-been in long possession of 
the same and that the plaintiffs do not 
have any right, title and interest there- 
in . 


2. The trial court declared that the 
plaintiffs had right, title and interest 
over the suit land, and that they were 
entitled to recover possession of the 
same through court. 


Against the said decision the defen- 
dant filed Title Appeal No. 61/71 in the 
lower appellate court. When the said ap- 
peal was pending the Advocate for the 
plaintiffs-respondents in the said eap- 
peal, filed a memo in the said court stat- 
ing therein ‘that plaintiff No. 1 Majhia 
Majhi, respondent No. 1 in the said ap- 
peal, died on 20-7-72 leaving his widow 
Jili Dei and his minor son’ Banamali 
Majhi, the heirs and legal representa- 
tives of the said deceased plaintiff; and 
that as the defendant-appellant had not 
taken any steps to substitute the said 
legal representatives ` of the deceased 
plaintiff within ` the prescribed time 
the appeal abated in itə enti- 
rety. The Advocate for the appellant 
filed a memo stating therein that plain- 
tiff No. 2 was the only heir and succes- 
sor of the deceased plaintiff-respondent 
No. 1, and he being already on record it 
was not necessary for the appellant to 
substitute the legal - representatives of 
deceased Majhia Majhi. 


The appellate court-on its own appre- 
ciation of the matter held that the ap- 
peal did not abate, and. by its order 


` dated 15-12-73 it directed that the name 


of the deceased plaintiff No. 1, respon- 
dent No. 1, in that appeal, be deleted 
from the record, Accordingly, the name 
of the deceased plaintiff was deleted. On 
the same day the court allowed the ap- 
peal on merits and set aside the judg- 
ment and decree of the trial court, there- 
by dismissing the suit in its entirety. 
Hence this appeal by plaintiff No, 2 only. 
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3. It is contended by Mr. S. Misra-2, 
learned counsel for the appellant, that 
the decree of the court below is a nullity 
in law as the appeal in that court had 
abated in its entirety because of the fact 
that the legal representatives of the de- 
ceased plaintiff No. 1 Majhia Majhi, who 
died on 20-7-72 during the pendency of 
that appeal in the lower appellate court, 
had not been brought on record, In this 
court one Jili Dei has filed an affidavit 
on 13-8-74 stating that plaintiff No. 1 
(Majhia Majhi), respondent No. 1 in 
Title Appeal No. 61/71 in the lower ap- 
pellate court, was her husband and the 
father of Banamali Majhi, who is minor 
child of about 5 years old and is living 
under the care and custody of the de- 
ponent. In paragraph 2 of the said aff- 
davit it is` stated that the said Majhia 
Majhi died on 20-7-72 leaving behind 
him his wife, Jili Dei, and his son Bana- 
mali Majhi as his legal heirs, and they 
have not been substituted in the lower 
appellate court. A copy of this affidavit 
was served on 8-5-77 on the Advocate 
appearing for the defendant-respondent. 
The respondent was granted time to file 
counter to the said affidavit, if any, by 
20-6-77, but no counter to that affidavit 
has been filed till now. On 20-6-77 Mr. 
Mohanty, the learned counsel for the res- 
pondent, filed a memo in this Court stat- 
ing that the lawyer who appeared in 
the court below for the respondent in- 
formed Mr, Mohanty that the defendant 
was lying ill since a month prior to the 
filing of the said memo and was not in 
a position to understand and state any- 
thing, and so Mr. Mohanty could not 
get any instructions from his client to 
file a counter to the aforesaid affidavit 
filed by Jili Dei. Stating all that it is 
mentioned in the said memo that “the 
matter may be disposed of in the usual 
course”. The statements in the said 
memo are not supported by any afda- 
vit. Even if the respondent’s illness, as 
stated in the said memo, was correct, it 
would not have been difficult to file an 
affidavit of some other person to contro- 
vert the facts asserted in Jili Deis affi- 
davit if the facts stated therein were 
incorrect. The facts asserted in Jili Dei’s 
affidavit get corroboration from the facts 
stated in the memo filed on behalf of the 
plaintifis in the court below, and those 
facts stand unassailed. 

4, On the said unassailed facts it has 
to be held that respondent No. 1 in 
Title Appeal No, 61/71 in the lower ap- 
pellate court died during the pendency 
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of the appeal in that court leaving be- 
hind him his. wife and son who were not 
impleaded in that appeal by the appel- 
lant in that court even though the res- 
pondent’s lawyer informed that court by 
a memo about the above facts. Accord- 
ingly, the judgment and decree of the 
trial court, so far as they relate to the 
deceased plaintiff No. 1 and his legal re- 
presentatives, stand confirmed and could 
not have been altered or changed in any 
way in the said appeal. The trial court 
decreed the plaintiffs suit by declaring 
the plaintiffs’ right, title and interest in 
the suit land, and directed delivery of 
possession oof the suit property 
in favour of the plaintiffs. Thus 
the said declaration and direction of the 
trial court hold good so far as the same 
relate to the legal representatives of the 
deceased plaintiff No. 1. That portion is 
not affected by the decision of the court 
below allowing the defendant’s appeal 
and dismissing the suit as the said legal 
representatives were not made parties to 
that appeal. Thus the position is that 
the said legal representatives have right, 
title and interest in the suit property 
and they can take delivery of possession 
of the same from the defendant, where- 
as the other plaintiff who with the said 
legal representatives jointly claims 
the suit property, cannot recover posses- 
sion of the same from the defendant. So 
the defendant can resist delivery of pos- 
session in favour of one plaintiff but not 
in favour of the other, The appellate 
court in fact has gone beyond its juris- 
diction in declaring that ‘the plaintiffs’ 
have no title to the suit property, as in 
the appellate court there was only one 
plaintiff on record and that court had 
no jurisdiction to decide anything about 
persons who were not before it. Thus 
there are now two conflicting and con- 
tradictory decrees in respect of the same 
property. This anomalous position was 
created as the wife and the son of the 
deceased plaintiff were not impleaded in 
the court even though information to 
that effect was given by the surviving 
plaintiff. In State of Punjab v. Nathu 
Ram, AIR 1962 SC 89 it has been held 
that (at p. 90)— 

“Courts will not proceed with an appeal 
when the success of the appeal may lead 
to the Court’s coming to a decision which 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent, and therefore, which would lead 
to the Courts- passing a decree which 
will be contradictory to the decree which 


” 
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had become final with respect- to the 
same subject-matter between: the appel- 
lant and the deceased respondent.” 


this case a clear case of conflicting 
d contradictory decrees is made out aS 
he legal representatives of the deceased 
plaintiff were not impleaded in the ap- 
peal in the court below. That be- 


ing so, the appeal in the lower appel-. 


late court could not have proceeded for 

determination and it abated in its enti- 

rety. The impugned judgment therefore 

is clearly a nullity in law and has to be 
t aside, 


5.’ Mr. Mohanty, the learned counsel 
for the respondent, submitted’ that it 
was for the plainiff to furnish authentic 
information on oath to the court below 
about the death of the deceased plaintiff 
and the legal representatives left behind 
by him; and as the plaintiff did not 
furnish such information the defendant 
had no legal obligation to substitute the 
legal representatives of -the deceased 
plaintiff. Mr. Mohanty could not point 
out any provision in the Civil Procedure 
Code to substantiate his above conten- 
tion, and I do not see any weight and 
substance in the said contention. In this 
case, however, as stated above, the sur- 
viving respondent’s lawyer by a memo 
informed the court below about the 
date of the death of the other respon- 
dent and about his surviving legal repre- 
sentatives, If the appellant did not know 
about the death of the said respondent 
and about his legal representatives he, 
on the above information furnished by 
the surviving respondent, should have 
made proper enquiry to ascertain all ne- 
cessary particulars about that matter. If 
thereafter he wanted to take the stand 
that the deceased respondent was ade- 
quately represented in the appeal in the 
lower appellate court and that he did 
not have any other legal representatives 
to be impleaded in that appeal, it was 
for him to refute on oath the facts stat- 
ed in the memo filed on behalf of the 
plaintiffs. No such affidavit was filed in 
this case and the appellate court allow- 
ed the appeal to proceed on the defen- 
dant’s memo that the deceased respon- 
dent was adequately represented in the 
appeal, though that was not a fact as is 
evident from the unassailed affidavit of 
Jili Dei referred to above, 

It is of course true that the appellant 
in. the court below was not required to 

regular enquiries about the health 

d the existence of the- respondents, 





Suna Majhi v. Bhairab: (S. Acharya J.) 


[Prs. 4-6} „Ori. 93 


but all the same when the aforesaid in- 
formation about the death of one of the 
respondents was furnished by the other 
surviving respondent, the appellant 
should have made proper enquiry about 
the correctness of the ‘information fur- 
nished in the said memo and should 
have filed proper petitions in the court 
below for the substitution of the legal 
representatives. The surviving respon- 
dent did not have any legal obligation to 
furnish the said information on oath, 
and failure to implead the actually exist- 
ing legal representatives in spite of the 
information furnished to that effect has 
in law abated the appeal. 

6. The contention. of Mr, Mohanty 
that the appeal being a continuation of 
the suit it was for the surviving plaintiff 
to have applied in time for the substitu- 
tion of the legal representatives of the 
deceased plaintiff is without any force 
or substance. Rule 4 read with Rule 11 
of Order 22; Civil Procedure Code would 
read as follows:— 

“Where one.of two or more respon- 
dents dies and the right to sue does not 
survive against the surviving respondent 
or respondents alone or a sole respon- 
dent or a sole surviving respondent dies 
and the right to sue survives, the Court 
on an application made in that behalf 
shall cause the legal. representative of 
the deceased respondent to be made a 
party and shall proceed with the suit.” 
By not impleading the legal representa- 
tives not only there was the possibility 
of two conflicting and contradictory de- 
crees coming into existence with regard 
to the same subject-matter, but in fact 
such decrees have come into existence. 
That being so, the appeal could not have 
proceeded in the court below without 
bringing the legal representatives on re- 
cord. So it was for the appellant to take 
steps for the substitution of the legal re- 
presentatives, and the respondent was 
not to take any such step in that court. 
Thus the above contention of Mr. 
Mohanty is equally frivolous. The court 
below on 15-12-73 decided that the appeal 
did not abate and on the very same date 
the impugned’ order allowing the appeal 
was passed by the court below, The ap- 
pellant, therefore, did not have any time 
to make any move against the order of 
the court below. Moreover, the legal 
question of abatement can be taken up 
in appeal, if on the fact on record it can 
be shown that the suit in the trlal court 
or the appeal in the lower appellate 
court had in fact abated due to the non- 
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ponui of the legal representatives 
of the parties. 

7. On the above considerations I find 
that the impugned judgment of the court 
below is a nullity in law, and hence it is 
hereby set aside. 

8. The appeal accordingly is allowed 
with costs, 

Appeal allowed. 
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R. N. MISRA AND N. K. DAS, JJ. 

Gourendra Pratap Singh Deo, Petition- 
er v. The State of Orissa, Opposite Party. 

Original Jur, Case No. 1482 of 1975, 
D/- 13-7-1977. 

Constitution of India, Art. 226 — De- 
lay and laches — Money claim — Writ 
petition preferred after 26 years of ac- 
crual of claim — Inordinate delay not 
explained — Petition cannot be allowed. 


Petitioner's allowances were dis- 
continued by the State Government 
in the year 1949. In 1975 for the first 
time he made: a representation to the 
Government claiming a money claim and 
later on filed writ petition for issue of 
writ of mandamus, ' 

Held, the claim being a money claim 
and the inordinate delay of twenty-six 
years having not been explained, there 
is no ground for excuse of such delay 
so as to entertain the writ petition. 

(Para 6) 

Prayer of the petitioner for the issue 
of mandamus after such inordinate delay 
should not be allowed under Art. 226. 
AIR 1964 SC 1006; AIR 1970 SC 898; 
AIR 1970 SC 769; AIR 1970 SC 470; AIR 
1975 SC 202, Followed; AIR 1973 Orissa 
199, Relied on; AIR 1974 SC 259; AIR 
1974 SC 1806; AIR 1974 SC 2302, Disting. 

(Para 6) 

Anno: AIR Comm. Constn. of India 

(2nd Edn.), Art. 226 Notes 25 and 127. 


Cases Referred: Chronological Paras 
AIR 1975 SC 202: 1975 Lab IC 147 4 
AIR 1974 SC 259:1974 Lab IC 165 5 
AIR 1974 SC 1806: 1974 Lab IC 1231 5 
AIR 1974 SC 2302 5 


AIR 1973 Orissa 199: (1973) 1 Cut WR 

469 í 4 
AIR 1970 SC 470: 1970 Lab IC 402 4 
AIR 1970 SC 898 4 
AIR 1970 SC 769 4 
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[Pre, 1-3] Gourendra-Pratap Singh v. State (Das J.J 


A.L R. 
AIR 1967 SC 1427 l 5 
AIR 1964 SC 1006 3 
AIR 1964 SC 1793 3 


C. K. Ghose, P. C. Deb and C S. Rath, 
for Petitioner; Addl, Standing Counsel, 
for Opposite Party. 

DAS, J.:— Petitioner is a descendant 
of the family of the Ruler of the erst- 
while State of Dhenkanal which merged 
in the State of Orissa. He was getting 
maintenance allowance from the State 
Government which has been discontinu~ 
ed. He has alleged that the order of dis- 
continuance is unconstitutional and has 
prayed for a direction for payment of 
the said monthly allowance as well as 
for payment of his Kharposh allowance, 

This application has been heard on 
ae preliminary point of delay and 
acnes. ` 


2. The case of the’ petitioner is that 
he happens to be the great grandson of 
Raja Bhagirathi Mahendra Bahadur, one 
of the ex-Rulers of the Dhenkanal State 
and an uncle of the present Raja. He 
was in receipt of maintenance and khar- 
posh allowances under the Darbar ad- 
ministration until merger on 1-1-1948. 
After merger with the State of Orissa, 
he was also being paid the aforesaid 
allowances. Since 1949, payment of the 
said allowances has been stapped. He 
has now claimed for payment of the 
aforesaid allowances, 


Admittedly, payment of allowances 
has been discontinued since 1949.. The 
present writ petition has been filed in 
June, 1975. The learned Advocate-Gene- 
ral contends that apart from any other 
question on merits, the application is 
liable to be dismissed on the ground of 
delay. It is contended by Mr. Ghosh, the 
learned counsel for the petitioner, that 
the question of delay should not be con- 
sidered against him, inasmuch as the 
petitioner is an old man aged about 60 
years and the right asked to be enforc- 
ed being a fundamental right to pro- 
perty, the provisions of the Limitation 
Act are not attracted and, in equity, he 
is entitled to get the allowance, He also 
relies on the fact that the petitioner had 
made several representations asking for 
continuing the payment and his last re- 
presentation of February 1975 (Anne- 
xure 3) has not, like its predecessors, 
brought any response, 

3. On the aforesaid circumstances, the 
petitioner has come forward with his 
claim about twentysix years after pay- 
ment was stopped. The claim is a money 
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claim. Undisputedly, the petitioner be- relief under Art. 226.:: However, the 
longs to the family of Rulers. of tbe maxim period fixed”by the legislature 
erstwhile State of Dhenkanal It is not 


his case that he is either illiterate or ig- 
norant, On the other hand, it is admitted 
by the learned counsel for the petitioner 
that such a claim as now laid was made 
previously by a brother of the Ruler and 
the matter went up to Supreme Court 
which was finally decided in March, 
1964. The said case has also been report- 
ed in AIR 1964 SC 1793 (Raj Kumar 
Narsing Pratap Singh Deo v. The State 
of Orissa). Therefore, it cannot be said 
that the petitioner had no knowledge 
about the legal position. . . 


In State of Madhya Pradesh v. Bhai- 


lal Bhai, AIR 1964 SC 1006, a Bench of 
five Judges has observed (at p. 1011):— 

“at the same time the, special remedy 
provided in Art. 226 is not intended to 
supersede completely the modes of ob- 
taining relief by an action in a civil 
court or to deny defence legitimately 
open in such actions, The power to give 
relief under Art. 226 is a discretionary 
power. This is specially true in the case 
of power to issue writs in the nature of 
mandamus. Among the several matters 
which the High Courts rightly take into 
consideration in the exercise of that dis~ 
cretion the delay made by the ‘aggrieved 
party in seeking this special remedy 
and what excuse there is for it. Another 
is the nature of controversy of facts and 
law that may have to be decided as re- 
gards the availability of consequential 
relief, xx xx xx It is not easy nor is it 
desirable to lay down any rule for uni~ 
versal application. It may, however, be 
stated as a general rule that if there has 
been unreasonable delay the Court 
ought not ordinarily to lend its aid to 
a party by this extraordinary remedy 
of mandamus. Again, where even if there 
is no such delay the, Government or the 
statutory authority against whom the 
consequential relief is prayed for raises 
a prima facie triable issue as regards thé 
availability of such relief on the, merits 
ôn the grounds like limitation: the Court 
should ordinarily refuse to issue the 
writ of mandamus for. such payment. In 
both these kinds of cases’. it. will, be 
sound use of discretion to leave the party 
to seek his remedy- by. the _ ordinary 
mode of .action in a civil court and.. to 
refuse to exercise in his favour the 
extraordinary remedy under Art. 226 of 
the Constitution. oo ot i ee 

The provisions of the Limitation Act 
do not as such apply to the granting of 





fis the time within which the relief by 
a suit in a civil court must be brought 


may ordinarily ‘be taken to be a reason- 
‘able standard by which delay in seeking 
remedy under Art: 226 can be measur- 
ed, The Court may consider the delay 
unreasonable even if it is less than the 
period of limitation prescribed for a 
civil action for the remedy but where 
the delay is more than this period, it 
will almost- always be proper for the 
Court to hold that it is unreasonable.” 
(Underlinings are ours). . 

- 4 The aforesaid decision was also 
considered by a Bench of five Judges of 
the Supreme Court in Tilokchand Moti- 
chand v. H. B. Munshi, AIR 1970 SC 898. 
It was held therein (at pp. 901, 902):— 

“The court will not inquire into belat- 
ed and stale claims or take note of evi- 
dence of neglect of. one’s own rights for 
a long time. xx xx Utmost expedition 
is the sine qua non for such claims. The 
party aggrieved must explain satisfac- 





‘torily all semblance of delay xx xx”. 


It was also held in that decision that the 
matter is one of discretion depending on 
the facts of a given case, 


` In Durga Prasad v. Chief Controller 
‘of Imports: and Exports, AIR 1970 SC 
769, the applicant claimed relief in 1964 
when the cause, of action arose in 1959. 
The Supreme Court held that if th® 
party chooses to.wait and comes to 
Court at a late stage and after a consi- 


‘derable lapse of time requesting for 4 


writ of mandamus, even if his funda- 
mental rights are involved. the High 
Court can refuse the issue of a writ be- 
cause of the lacheg of the applicant. Si- 
milarly in Rabindra Nath Bose v. Union 
of India, AIR 1970 SC 470, it was held 
that no relief should be given to the 
petitioner who without any reasonable 
explanation ‘approaches the Court after 
inordinate delay and it could not have 
been the intention. that the Court would 
go into stale demands after a lapse of 
years, In Har Swarup v. General Mana- 
ger, Central Railway, AIR 1975 SC 202, 
it hag been observed that the Court can- 
not examine the claim after delay.. of 
about:.a.decade or two. 

This Court in Bishnu Charan Mohanty 


v. State: of Orissa, (1973) 1 Cut WR 469: 


(AIR: 1973 Orissa 199), laid- down guid- 
ing principles about delay and laches 
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and held that where a suit for identical 
relief would be barred by the law of 
limitation, the Court would ordinarily 
refuse to exercise discretion to grant re- 
lief under Article 226. It was further 
held that two important circumstances 
to be borne in mind in all such cases 
are: the length of the delay, and the 
nature of the acts done during the inter- 
val which might affect either party and 
cause to tilt the balance of justice or in- 
fustice in taking the one course or the 
ated so far as relates to the remedy. 

ere ‘by the conduct of the party, the 


delay might fairly be regarded as equi- - 


valent to a waiver of the remedy, the 
relief under Art. 226 would be refused. 
A number of Supreme Court decisions as 
well as decisions of this Court were con- 
sidered in the aforesaid case. 


5. Reliance has been placed on ` be- 
half of the petitioner on Ramchandra 
Shankar Deodhar v, State of Maharash- 
tra, AIR 1974 SC 259. But the facts of 
the case disclose very different circum- 
stance and in paragraph 9 of the judg- 
ment, the distinctive features have been 
noticed. This was a case of provisional 
promotion on ad hoc basis which had not 
prejudiced the applicant and no right 
had accrued in favour of other parties. 
Reliance has also been placed on . Har- 
yana State Electricity Board v. State of 
Punjab and Haryana, AIR 1974 SC 1806. 
This was a petition by a Government 


servant in connection with fixation of. 


his seniority. Meeting the contention of 
delay the Court said (at p. 1809): 


“From the re’sume’ of the various dates 
which have already been given it is appa- 
rent that he kept on making representa- 
tions and moving the appropriate autho- 
ritles at all stages...... There are several 
distinguishing features in this case from 
the connected appeal for not applying 
the rule in S. G, Jaisinghani v. Union of 
India (AIR 1567 SC 1427) about not dis- 
turbing the seniority of those Executive 
Engineers who were confirmed by orders 
made some years prior to the filing of 
the writ petition by B. K. Puri.” 


The decision must be confined to its 
own facts. So also is the case of S. N. 
Karkhanis v. Union of India, AIR 1974 
SC 2302, which is relied upon by the 
petitioner. As would appear from para- 
graph 3 of the judgment, the facts and 
circumstances of the case were com- 
pletely different and the decision was 
given according to the peculiar circum- 
stances arising in that case. ‘Cases of 
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seniority, promotion or representations 
in respect of these aspects have been 
considered by the Supreme Court on a 
footing different from matters relating 
to civil rights as in this case. These deci- - 
sions do not help the petitioner in any 
way. 

6. In view of the consistent view of 
the Supreme Court as discussed above 
and in view of the fact that even though 
the allowances were discontinued in 
1949, the petitioner was silent till the 
year 1975, when for the first time’ he 
made a representation to the Govern- 
ment and the claim being a money claim 
and the inordinate delay of twentysix 
years having not been explained, there 
is no ground for excuse of such delay so 
as to entertain the writ petition. In fact 
petitioner has not pleaded in justification 
of the delay in coming to Court and his 
counsel seems to be of the view that a 
representation made a few months be- 
fore coming to Court and after 26 years 
after payment stopped gave a fresh cause 
of action. In these circumstances, we 
hold that the prayer of the petitioner for 
issue of mandamus after such inordinate 
delay should not be allowed while exer- 
cising extraordinary jurisdiction under 
Article 226 of the Constitution. Conse- 
quently, this application cannot be enter- 
tained and the contentions raised in the 
application do not arise for considera- 
tion. 

7. The application is accordingly dis- 
missed. We make no order as to costs. 

ER. N. MISRA, J.:— I agree. 


Application dismissed, 
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8, K. RAY AND P. K. MOHANTI, JJ. 
The Orissa Mining Corporation Ltd. 
and another, Petitioners v. The Joint 
Secretary (Revision Application) Minis- 
try of Finance and others, Respondents. 
Original Jurisdiction Case No. 1420 of 
1975, D/- 20-5-1977. 


(A) ‘Constitution of India, Art. 226 — 
Jurisdiction of High Court—Cause of ac- 
tion — Refund of excess customs duty — 
Dispute about — Part of cause of action 
arises at the place where claimant re- 
sides. 

Excess customs duty is refundable to 
the person who has paid it under mis- | 
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conception and when the excess customs 
duty is not refunded it becomes an 
amount payable and, in case of dispute, 
converts the parties, ie., the Customs 
authorities and the person into debtor 
and creditor. As in the instant case there 
was no place appointed for repayment, 
the obligation of the debtor to pay the 
creditor involves the further . obligation 
of finding the creditor so as to pay him 
by the operation of the rule ‘the debtor 
must find his creditor’. 
known place of residence would be the 
place at which payment has to be made. 
The registered office of the petitioner in 
the instant case being at Bhubaneshwar, 
he may be deemed to reside-there where 
refund of the excess customs duty is to 
be made. Thus a part of the cause of 
action arises within the legal limits of 
jurisdiction of the High Court at Bhu- 
baneshwar. De (Para 11) 


Anno: AIR Comm, Constn. of India, 
(2nd Edn.), Art, 226 N. 41 and 35. 

(B) Constitution of India, Arf. 226 — 
Classification of entries in Taxation Sta- 
tute — Interference by Writ Court — 
When the writ Court can interfere. 


A writ court not exercising appellate 
jurisdiction would be slow to interfere 
with the classification of entries in a 
taxation statute which is primarily the 
function of the officers who are entrust- 
. ed with this duty. Interference would be 
called for only when the finding of the 
statutory authority is patently and ob- 
viously erroneous, or when conclusions 
arrived at are totally unreasonable, or 
žhe decision is based on erroneous con- 
struction of the entry concerned or con- 
clusions have ‘been arrived at on the 
basis of irrelevant facts and irrelevant 
considerations or in ignoring relevant 
facts and relevant materials available on 
record. AIR 1975 SC 769 and AIR 1975 
SC 2288 and AIR 1977 SC 597, Foll. 

(Para 13) 

Anno: AIR Comm, Constn. of India, 
Art, 226 N. 171. 

(C) Tariff Act (32 of 1934), Sch. I, Item 
72 (18) — Mining machinery — Con- 
struction of — Should be construed in 
wider sense. 

Mining machinery brings within its 
sweep all machineries for the purpose of 
mining operations in the wider sense 
than mere digging and excavating ores 
from underneath surface as understood 
in common parlance by people who are 
usually engaged in business. 


Therefore classification of mining machi- . 
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nery as machinery used merely for dig- 
ging and excavating would be counter 
to the normal rules of interpretation of 
fiscal statutes and would patently and 
obviously be erroneous. AIR 1967 SC 
1454, Foll. (Para 14) 

Anno: AIR Manual (8rd Edn.), Tariff 
Act, Sch. I Item 72 N 1. ` 
Cases Referred: Chronological Paras 


AIR 1977 SC 597 13 
AIR 1975 SC 7659:1975 Tax LR 1446 13 
AIR 1975 SC 2288 13 
AIR 1967 SC 1454:19 STC 469 14 


Somnath Chatterjee and S, C. Roy, for 
Petitioners; Standing Counsel (Central), 
for Respondents. 

S. K. RAY, J.:— The petitioner No. 1 
is the Orissa Mining Corporation Limit- 
ed (a Government of Orissa Undertak- 
ing) a company having ite registered 
office at Bhubaneshwar and having its 
Iron Ore Mines at Daitari in the district 
of Keonjhar. Petitioner No. 2 is the 
Chairman of the Orissa Mining Corpora- 
tion Limited. The business of the com- 
pany, inter alia, i9 development of the 
mining prospects of the State of Orissa 
by introducing mechanised iron ore min- 
ing at Daitari and in recovering, selling 
and exporting commercial grade iron ore 
from the said mine, ; 

2. Petitioner No, 1 entered into two 
contracts (original and supplementary) 
with Messrs. NIKEX Hungarian Trading 
Company of Budapest for supply and 
erection of an iron ore dressing plant at 
Daitari. Under the project Import (Re- 
gistration of Contract) Regulations, 1965, 
the two contracts bearing Nos. S 37C (G) 
Proj-3/66A and S 37C (G) Proj-269A 
were registered on February 24, 1966 and 
February 24, 1969 respectively in the 
Customs House at Calcutta. Two import 
licences were granted under the Imports 
and Exports (Control) Act, 1947, one on 
7-12-55 and the other on 18-10-67. Both 
the licences contained a list particu- 
larising the goods to be imported, up to 
maximum value of Re. 82,64,200 under 
the first licence and Rs 23,10,962 under 
the second licence. Seven consignments 
were imported under the first contract 
and six under the second. 


3. The petitioners’ case is that those 
consignments contained items of machi- 
neries which ‘are covered by item No. 72 
(18) of the First Schedule to the Indian 
Tariff Act, 1934 and they are entitled to 
the concessional rate of duty in terms of 
Notification Customs No. 117/65 dated 
20-8-65 (Annexure 13) which exempts 
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mining machineries coming within the 
purview of Item 72 (18) of the First 
Schedule to the Indian Tariff Act, 1934 
from so much of that portion of the duty 
of customs leviable thereon which is 
specified in the said schedule as is in 
excess of the rate of 10 per cent ad 
valorem. But on a mistaken assumption 
that the said machineries were to be as- 
sessed under Item 72A of the Indian 
Customs Tariff, paid customs duty at 
the rate of 35 per cent plus 10 per cent 
against a few consignments and at the 
rate of 274 per cent against the rest. 
Later the petitioners realised that the 
machineries being ‘mining machinery’ 
should have been assessed to duty under 
Item 72 (18) at the rate of 10 per cent 
ad valorem. The petitioners, therefore, 
further allege that as a result of excess 
assessment under a wrong Item 72A of 
Indian Customs Tariff, a sum of Rupees 
28,21,985 has been recovered from them 
in excess of the amount of customs duty 
lawfully due. 

4. The items of machineries to which 
the present dispute relates are:— 

1, Primary section: Two units of 
Giant crushers (Gyeretory) for crushing 
the big lumps and boulders into smaller 
bits. Two vibrating screens for sereen- 
ing the bigger bits out for recrushing. 
‘Two magnetic separators for separating 
the metal particles from the approach of 
the belt conveyor. 


2. Secondary Section: Three units of 
ore crushers for further reducing the 
size of iron ore bits. Three vibratory 
screens for screening the smaller sized 
ores out for dumping as rejects. 

3. Washery Section: Three washing 
boxes with vibratory screens and water 
jets for washing out the mud and other 
smaller particles for impurities. Water 
jet pumps with necessary pipelines and 
‘controls, 

4, Stocking Section: Six units of stor- 
age hoppers for automatic loading of iron 
_ ore into the wagons or trucks with mea~ 
suring device. 

5. Belt Conveyor: The entire stretch 
from the crusher house on the hill top 
up to the washery house or the plane 
base is connected by two parallel belt 
conveyors for continuous movement of 
‘the iron ore from one section to other 
automatically. f 

5. Thereafter the petitioner No. 1 
duly. submitted two applications to res- 
pondent No..4 for refund together. with 
reconciliation statements (Annexures 3 
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and 3-a) obviously in relation to consign- 
ments under the two contracts and all 
supporting documents for re-asseéssment 
of the customs duty. Respondent No, 4 
not only rejected the claim for Te-assess- 
ment of value and rate of duty ‘but also 
issued two notices demanding further 
payment of extra duty of Rs. 2,29,980.80 
and Rs. 6,498.76 on the ground that the 
designing fees should also form part of 
the assessable value of the consignments 
under the two notices Nos. S 37C (G) 
Proj-3/66A dated 3-5-72 and S 37C (G) 
Proj-2/69A dated 7-6-72 (Annexures 4 
and 4-b). 


6. The petitioners represented against 
Annexures 4 and 4-b on June 28, 1972 
by two letters Nos 19207 and 19208 
about the assessment of duty under 
Indian Customs Tariff as also in respect 
of extra duty for loading. They claimed 
assessment under Item.72 (18) Indian 
Customs Tariff and objected to assess- 
ment under Item 72A. Respondent No. 4, 
however, by his letter dated 10-1-73 
(Annexure 6) rejected the representations 
and confirmed his demand for payment 
of extra duty and refused re-assessment 
under Item 72 (18) LC.T. 


7. Being aggrieved ‘by Annex. 6 the 
petitioners preferred two appeals 
to the Appellate Collector of 
Customs (respondent No. 2) under 
Section 128 of the Customs Act, 1962 
on 6-3-1973 and 7-5-1973. (vide Anne- 
xures 7 and 7-a). Respondent No. 2, the 
Appellate Collector’ of Customs, by his 
impugned orders No, 1788/1973 and No. 
1789/1973 dated 9-10-1973 (Annexures 8 
and- 8-a) held that designing fees were 
not chargeable to customs duty and 
allowed a portion of the appeal ‘but in 
respect of the other portion of the appeal 
for re-assessment at the rate of 10 per 
cent ad valorem under Item 72 (18) of 
the First Schedule to Indian Tariff Act 
he confirmed the decision of the Assis- 
tant Collector of Customs (respondent No, 
4). The ground for rejecting the latter 
part of the appeal was that the petition- 
ers having once opted for assessment 
under Item 72A had forfeited the right 
to claim re-assessment under Item 72 (18) 
of the First Schedule to Indian Tariff 
Act. 

8. The petitioners then filed two re- 
vision applications under 'S. 131 “of ‘the 
Customs Act before the Joint Secretary, 
Ministry of Finance, Government of India, 
New Delhi under reference No. 17427) 
OMC/73' dated 15-12-73 and’ No. 1758% 
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OMC/73 dated 21-12-73 (Annexures 9 and 
S-a) and submitted a letter dated 18-7- 


: "4 from the Director, Central Mining 


Research Station, Dhambad clarifying the 
meaning of ‘mining machinery’, copy an- 
nexed as; Annexures 10 and 10-a, ‘The 
revisional authority rejected the revision 


applications by one order on the’ ground . 


that the machineries in question are not 
. machinery’ within the meaning 
of Item. 72 (18). of the First. Schedule to 
Indian. Tariff Act, but he, however con- 
ceded that the ground of the first appel- 
late: authority that the petitioners hav- 
ing once opted for assessment under Item 
12A could not claim. re-assessment under 
item. 72 (18), was. erroneous. Im fact, the 
‘petitioners. could claim re-assessment of 
the entire consignments against the con- 
tracts under Item 72 (18) provided the 
consignments. were ‘mining, machineries’. 
The order of the revisional authority is 
Annexure 11 to this application. 
- 9. Being aggrieved by Annexures 6, 
6-A,, 8, 8-a and 11, order passed by res- 
pondents 1, 2 and 4, the present applica- 
tion. has: been filed for (a) issuance of a 
writ im the nature of mandamus calling 
upon the respondents 1, 2 and 4 to can- 
cel, recall and/or rescind and/or with- 
draw the impugned orders. No. § 37C (G) 
Proj-3/66A dated 10-1-73- (Annexure 6), 
No. S 37C (G) Proj-2/69A dated 13-2-73 
(Annexure 8-a}, No. 1788/73 dated 9-10-73 
and No. 1789/73 dated 9-10-73 (Anne- 
xures 8 and 8-a), Nos, 4533 and 4534/74 
dated 24-9-74 (Annexure 11) and to for- 
bear from giving effect thereto; (b) issu- 
ance of a writ of certiorari quashing 
those orders: in Annexures 6, 6-a, 8, 8-a 
and 1h; (c} issuance of a“ writ of manda- 
mus directing the respondents to grant 
refund of Rs. 26,85,460 realised in excess 
from the petitioner No. t, and, if neces- 


` gary, ascertainment of the amount of re- 


fund be made upom re-assessment in ac- 
cordance with law.. 

10. Mr. H. G. Panda -for respondents 
1 to 5 raises. a preliminary objection of 
lack of jurisdiction of this Court on the 
ground that since duty was assessed at 
Calcutta, contracts were registered at 
Calcutta, orders of the Customs autho- 
rities were passed at Calcutta and Cen- 
tral Government’s order was passed at 
New Dethi, no part of cause of action 
arose within the jurisdiction of this 
Court. i 

The main controversy, however, is 
whether the items of machineries indi- 
cated above would be, for the purpose of 
tariff classification ‘mining machineries’ 
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under the purview of Item 72 
(18) of the First Schedule to Indian Tariff 
Act, 1934, If so, then it is not disputed 
that the petitioners will get the benefit 
of concessional rate of duty in terms of’ 
the notification Customs No. 117/65 (An- 
nexure 13). It may be noted that the 
plea of estoppel which found favour with 
the appellate authority having been over- 
ruled by the Revisional authority, is no 
longer a live issue and was not sought 
to be pressed here by Mr. Panda for the 
respondents. 

11. The preliminary point may now 
be considered. Article 226 (2) of the Con- 
stitution of India provides that— 

“(2) The power conferred by clause (1) 

to issue directions, orders or writs to any 
Government, authority or person may 
also be exercised by any High Court ex- 
ercising jurisdiction in relation to the 
territories within which the cause of ac- 
tion, wholly or in part, arises for the 
exercise of such power, notwithstanding 
that the seat of such Government or au- 
thority or the residence of such person 
is not within those territories.” 
There can, therefore, be no controversy 
that if a cause of action either wholly or 
partly arises within the jurisdiction of 
this Court, the present writ application 
will be maintainable. ‘Cause of action’ 
means every fact which, if traversed, - 
has to be proved by the plaintiff in order 
to support his right to the Judgment of 
the Court, It is to be seen if any part of 
the cause of action arises within the jur- 
isdiction of this Court. 

This application seeks to quash, inter 
alia, the demand notices Annexures 6 
and 6-a dated 10-1-73 and 13-2-73 respec- 
tively and also Annexures 8, 8a and 
11 which are respectively the ap- 
pellate and revisional orders by 
which claim for refund of ex- 
cess customs duty paid has been reject- 
ed. Such excess customs duty is refund- 
able to the petitioner No. 1 who paid it 
under a misconception and when the 
excess customs duty is not refunded it 
becomes an amount payable and, in case 
of dispute, converts the parties, i.e., the] - 
Customs authorities and the petitioner 
into debtor and creditor. By operation 
of the rule “the debtor must find his 
creditor”, whereas in this case, there 
fs no place appointed for repayment, the 
obligation of the debtor to pay the cre- 
ditor involves the further obligation of 
finding the creditor so as to pay him. 
The creditor’s known place of residence 
would be the place at which payment 
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has to be made. The registered office of 
the petitioner No, 1 being at Bhubane- 
war, he may be deemed to reside there 
where refund of the excess customs duty 
is to be made. Thus a part of the cause 
of action arises within the local limits 
of. jurisdiction of this Court. The disput- 
ed demand notices (Annexures 6 and 6-A) 
were served on petitioner No. 1 at Bhu- 
baneshwar and the appellate orders 
(Annexures 8 and 8-a) and also the re- 
visional order (Annexure 11) were also 
communicated to the petitioner No. 1 
there. Communication of appellate orders 
was a statutory requirement of S. 131 of 
the Customs Act, 1962. It prescribes a 
period of six months for making an ap- 
plication in revision to the Central Gov- 
ernment from the date of communication 
_to the applicant of the order against 
which the revision application is being 
made, that is, from the date of commu- 
nication of the appellate orders, that is, 
Annexures 8 and 8-a. The appellate and 
revisional orders, therefore, become 
effective and binding” on the petitioner 
No, 1 with effect from the date of their 
communication to it at its head office at 
Bhubaneswar and furnishes a further 
cause of action again within the local 
limits of jurisdiction of this Court. For 
these reasons we are of opinion that there 
-is no merit in the preliminary point. 
12. We will now proceed to the main 
controversy. The petitioners classify the 
machineries and equipments before- 
mentioned in para 4 above as ‘mining 
machineries’ for the purpose of tarif 
classification under Item 72 (18) of the 
Indian Customs Tariff and claim certain 
exemptions of customs duty on the basis 
of M. F. (D. R.) Notification Customs No. 
117/65 dated 20-8-65. These are used for 
the purpose of recovery of iron ore from 
ore lumps and boulders by crushing, 


sizing and washing impurities therefrom: 


and in the manner indicated in the flow 
sheet attached to the writ application 
(Annexure 15), and according to the pe- 
titioners, all processes incidental to such 
recovery of iron ores are mining opera- 
tions. The respondents deny this claim 
and assert that those were duly assessed 
for customs duty, under Item 72A of the 
Indian Customs Tariff, during different 
periods. According to them, ‘mining’ 
means excavation or digging made in the 
earth for the purpose of extracting metal 
eres and such machineries which are 
used in this process of digging a hole 
in the earth’s surface and excavating 


material’ from: below the surface of - the - 
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earth would be, in a proper sense, min- 
ing machineries. As the machineries in 
question do not play any part in this 
operation of the mines but relate to all 
activities above the surface commencing 
from pit mouth, those would not come 
within the purview of the expression 
‘mining machinery’ for tariff classifica- . 
tion. 

13. Item 72 (18) of the LC.T. is a pro- 
vision in a taxation statute. Generally 
speaking, a writ court not exercising ap- 
pellate jurisdiction would be slow to in- 
terfere with classification of entries in a 
taxation statute which is primarily the 
function of the officers who are entrust- 
ed with this duty. Interference would be 
called for only when the finding of the 
statutory authority is patently and ob- 
viously erroneous, or when conclusions 
arrived at are totally unreasonable, or 
the decision is based on erroneous con- 
struction of the entry concerned or con- 
clusions have been arrived at on the 
basis of irrelevant facte and irrelevant 
considerations or in ignoring relevant 
facts and relevant materials available on 
record. There are a number of Supreme 
Court decisions on this aspect of the mat- 
ter and we would rest content by refer- 
ring to only three of them. One of them 
is the case of Union of India v, Tata Iron 
and Steel Co, Ltd, AIR 1975 SC 769, 
where it has been observed as follows 
{at p. 772): — 


“It is not for the High Court nor for 
the Supreme Court to come to a conclu- 
sion on facts as to whether the product 
can truly come under the description -of 
skelp. That undoubtedly would require 
some evidence to be taken at the level of 
the taxing authority provided, however, 
there is an identifiable, uniform and de- 
terminate test by which skelp can be 
properly distinguished from strip. A 
particular type of strip may according to 
certain definition be skelp and according 
to others not skelp. This, however, can- 
not be penmitted in a fiscal legislation 
which by all standards should adopt a 
clear definition of an excisable item 
which is incapable of -giving rise to a 
confounding controversy unless the mat~ 
ter is beyond doubt in view of the popu- 
lar meaning or meaning ascribed to. the 
term in commercial parlance. In absence 
of any clear criterion to determine what 
is skelp and not strip, no useful purpose 

would be served by even remanding the 
matter to the Excise authorities for a 
decision after taking necessary ‘evidence, 
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It is only when taxing law provides for 
a clear and unequivocal test for deter- 
mination as to whether a particular pro- 
duct would fall under strip or skelp, it 
may be possible for the authorities to 
address itself to the evidence submitted 
by the parties in order to come to a de- 
„cision on the basis of the test, This is, 
however, not possible when there is no 
identifiable standard. The best way is 
to define the product for the purpose of 
excise duty in appropriate terms de- 


marcating clearly the distinction between . 


the two terms, 


The absence of any identifiable stan- 
dard would naturally give rise to the 
scope for arbitrary assessment at the 


hands of different authorities. Since the - 


duties on strip and skelp are not the 
same, it is absolutely necessary to define 
the word skelp so that there can be no 
doubt or confusion in the mind either 
of the taxing authority or of the tax 
payer with regard to the tax liability 
qua skelp as opposed to strip.” 


The second one is the case of Union of 
India v. Security & Finance (P.) Ltd, 
AIR 1975 SC 2288, where their Lordships 
have said (at p. 2289):— . 

“It is primarily for the Import Con- 

-trol Authority to determine the head of 
entry under which any particular com- 
- modity falls, Of course, if a construction 
adopted by the authority regarding the 
concerned entry were perverse, or gross- 
ly irrational, then the court could and 
would ‘undoubtedly interfere.” 
The third one is the case of Dunlop India 
Ltd. v. Union of India, AIR 1977 SC 597, 
where their Lordships have pointed out 
(at p. 607):— 

“It is not for the Supreme Court to 
determine for itself under Art. 1386 of 
the Constitution under which item a 
particular article falls. It is best left to 
the authorities entrusted with the sub- 
ject. But where the very basis of the 
reason for including the article under a 
residuary head in order to charge higher 
duty is foreign to a proper determina- 
tion of this kind, the court will be loath 
to say that it will not interfere.” 

14. In the perspective of the afore- 
said principles, the expression ‘mining 
machinery’ in Item 72 (18) of the First 
Schedule to the Indian Tariff Act, 1934 
is to be construed. There is no definition 
of ‘mining’ or ‘mining machinery’ in the 
Indian Tariff .Act, 1934. ‘Mining machi- 
nery’ would be machinery which is used 
for the purpose of working the” mine: 
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But the word ‘mine’ which has not been 
defined is not a definite term and is one 
susceptible of limitation or expansion 
according to the intention with which 
it is used. The original or primary mean- 
ing of the word is an underground ex- 
cavation made for the purpose of getting 
minerals. In particular contexts, how- 
ever, the word has been given a number 
of differing secondary meanings. (See 
Halsbury’s Laws of England, Third Edi- 
tion, Volume 26, page 317). For instance, 
an open mine is one when it has been 
devoted by a person lawfully entitled to 
do so for the purpose of making a profit 
by the working and sale of the minerals 
therein. Whether a mine is open or not 
is a question of intention and the inten- 
tion may be evidenced in various ways, 
If the mine has been worked and thé 
produce sold, it is clear that it is open 
even if no profits have been made. Thus, 
mining in a broad and enlarged sense 
would include, apart from excavation 
operations, operations of removing the 
minerals and disposing of them commer- 
cially. Thus, when mining operations are 
carried on in a broad sense, all types of 
machinerieg needed for those operations 
would be mining machineries. Again, 
‘mine’ and ‘minerals’ are related expres~ 
sions. As already said, the primary 
meaning of ‘mine’ standing alone is an 
underground excavation made for the 
purpose of getting minerals. ‘Minerals’ 
on the other hand means primarily al 
substances which may be got for manu- 
facturing or mercantile purposes. 
The term ‘ore’ has a definite signification 
and in its usual acceptance it designates 
the compound of metal and some other 
substance. Therefore, to obtain iron in 
mineral form for marketable - purposés, 
mining operation would include, crush- 
ing and washing of ores etc. besides ex- 
cavating crude ore from the bowels of 
the earth, In the absence of any identi- 
fiable and determinate test, as held by 
the Supreme Court in the case of Com- 
missioner of Sales Tax, Madhya Pradesh © 
Indore v. Jaswant Singh Charan Singh, 
(1967) 19 STC 469: (AIR 1967 SC 1454), 
it is the settled rule that while interpre- 
ting items in taxing statutes, terms which 
have not been defined in those statutes, 
resort should be had not to the scienti- 
fie or technical meaning of such terms 
but to their popular meaning or the 
meaning attached to them -by those deal- 
ing in them, that is to say, to their com- 
mercial sense. In other words, if a sta- 


” tute contains language which is capable 
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of being construed in a popular  s€nse, 
such statute is not to be construed ac- 
cording to the strict or technical mean- 
ing of the language contained in it, but 
is to be construed in its populer sense 
which means, sense which people con- 
versant with the subject-matter with 
which the statute is dealing would at- 
tribute to it. If a word in its popular 
sense and read in an ordinary way is 
capable of two constructions, it is wise 
to adopt the construction of the word 
as fits in with the matter of the statute. 


The next step is to ascertain the mean- 
ing of the word ‘mining’ in the popular 
or commercial sense. Evidence has been 
led by the petitioners of what people in 
mining world er commercial world un- 
derstand by ‘mining machinéry’ in con- 
nection with the business of recovering, 
selling and exporting commercial grade 
fron ore from an iron ore mine, as in 
the present case. There is no contrary 
evidence, however, adduced by the res- 
pondents. Annexure 10 is a letter from 
the Director of Central Mining Research 
Station, Council of Scientific and Indus- 
trial Research, Dhanbad (Bihar), India 
dated 18th July, 1974 addressed to the 
Chairman of the Orissa Mining Corpora- 
tion Ltd. The Director has categorically 
Btated:— 


P ranae The installations of the machi- 
nery/equipment which have been men- 
tioned by you in your above letter and 
which are shown in the flow sheet en- 
closed along with the letter are taken 
‘as part and parcel of mining operations, 
as you described. Under the conditions 
stated above they are to be regarded as 
falling under the category of mining 
machinery, which is your contention.” 


Annexure 10-a is an affidavit by one 
Shri Dev Raj Bharadwaj, a Mining Ex- 
pert. He is a first class certified mining 
engineer and has been serving as Advi- 
ser/Consultant under the National In- 
dustrial Development Corporation, a Gov- 
ernment of India Undertaking, for the 
last four years. He has scrutinised the 
two contracts of the petitioner company 
as was registered with Calcutta Customs 
authorities under No. S 37C (G) Proj-3/ 
66A and No. S 37C (G)-Proj 2/69A as 
well as covering Import Trade Control 
Licence and invoices. In his opinion all 
machineries and equipments imported 
for the said Daitari Iron Ore Project have 
been correctly termed as mining machi- 
neries. According to him, the mining 
operations in respect of iron ore include 
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all the processes starting from dislodging 
the ore lumps and boulderg from the 
bowel of earth, crushing, screening, 
washing, grading and finally conveying 
and stocking for commercial delivery 
and, therefore, machineries and equip- 
ments required for the aforesaid opera- 
tion are technically known as mining. 
machineries. The major commercial use 
of iron ore is for manufacture of steel, 
For that purpose the minimum size of 
ores should be }” having a minimum of 
58 per cent iron content, and for reco- 
very of such commercial grade iron ore 
whatever processes are undertaken are 
commercially known as mining procés-. 
ses. Machinerles and equipments requir- 
ed for reducing the ore to its commer- 
cial size would come within the purview 
of such mining processes. Thus, the com- 
mercial sense of mining operations is 
much wider than the restricted meaning 
of ‘mining’ confined to digging of mine- 
ral ores from underneath the surface. 
Necessarily, therefore, all types of ma- 
chineries in question which are used by 
the petitioner company would come with- 
in the purview of Entry 72 (18). The 
Ministry of Commerce, Government of 
India, have also construed ‘mining ma- 
chinery’ in the same way as is usually 
understood in the commercial circle by 
people who usually deal in mining ope- 
rations. Reference in this connection 
may be made to Appendix 73 of Import 
Trade Control Policy, Volume J at page 
334. This Appendix is headed “Import of 
spare parts of mining machinery”. It will 
appear therefrom that ore handling and, 
processing equipment, load stations, 
screening plants, crushing plants etc. 
have been treated as ‘mining machine-. 
ries’. Some of the equipments for this 
purpose may have utility for purposes 
other than mining in its broad sense, but 
eo long as they are used for mining ope- 


rations they would constitute ‘mining 
machineries’. 
In Mines Act, 1952 ‘mine’ has been 


defined in S. 2 (j) thereof. The definition- 
embraces the broad meaning of ‘mine’ 
and not the restricted one. It means any 
excavation where any operation for the 
purpose of searching for or obtaining 
minerals has been or is being carried on, 
and includes 10 other operations enume~ 
rated therein to carry out which all the 
machineries in question would have 
their full use. If the expression ‘mining’ 
is understood in its extended sense as 
the definition of the word ‘mine’ carries, 
the machineries in question would be’ 
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mining machineries. Of - course, while 
construing the Entry 72 (18), adoption of 
the definition of ‘mine’ from the Mines 
Act is not permitted, as that definition is 
not made part of the Indian Tariff Act by 
incorporation. Though one cannot bodily 
refer to the definition of ‘mine’ in the 
Mines Act for the purpose of interpret- 
ing ‘mining machinery’ in Item 72 (18) 
LC.T., it is the context in which the 
word ‘mine’ has been defined and the 
object and the purpose of’ the Mines Act 
and the operation of that definition 
which may be taken into account in ap- 
preciating the sense in which ‘mining’ or 
‘mining machinery’ is understood by 
people in mining trade and business. The 
wider inclusive definition of ‘mine’ in 
the Mines Act, 1952 may be taken to 
have been introduced in recognition of 
the commercial sense of ‘mining’. 


In view of the aforesaid discussion and 
he evidence led by the petitioner, ‘min- 
ing machinery’ would bring within its 
sweep all machineries for the purpose of 
mining operations in the wider 










from underneath surface, 
stood in common parlance 


by the 
Customs authorities and by the Revisio- 
nal authority, whose orders are impugn- 
ed in this writ application, which ap- 
pears to be one which could not be made 
by any reasonable interpretation ôf the 
provision in Item 72 (18) and runs coun- 
ter to the normal rules of interpretation 
of fiscal statutes, construction having 
been made by ignoring the common par- 
lance theory, is patently and obviously 
erroneous. The demand notices, Anne- 
xures 4 and 4-B, also for the self-same 
reason are unsustainable in law. We, 
therefore, quash Annexures "a 4-b, 6, 
6-a, 8, 8-a and 11, 


15. For the aforesaid reasons, pay- 
ment of excess duty under Item 72A has 
been made under misconception of the 
legal requirements. The petitioners can- 


not be debarred by any rule of estoppel . 


from demanding refund of the excess 
duty paid erroneously under Item 72A, 
The Revisional authority has rightly re- 
fused to apply the principle of estoppel 
against the petitioners and to that ex- 
tent has expressly disagreed with the 
Customs Appellate Authority. Since an 
éxcess amount of duty has been paid, 
the petitioners are entitled to get refund 
of. the ‘same, As it is not feasible for. us 
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to make mathematical computation to 
work out the actual amount of duty paid 
in excess, we would direct the Collector 
of Customs, respondent No, 4, to ascer- 
tain the amount of duty paid in excess 
on the basis that the petitioner company 
is liable to duty under Item 72 (18) LC.T. 
and give a refund of the excess amount 
so determined by him. The petitioners 
shall be entitled to costs which is assess- 
ed at Rs. 200. 
The writ application is, 
allowed with costs. 
MOHANTI, J.:— I agree. 
Writ petition allowed, 


accordingly, 
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S. ACHARYA, J. 

Batakala Budhia Patro, Appellant v, Dur- 
gasi Dandasi Patro and others, Respondents. 

Second Appeal No. 198 of 1974, D/- 2-1- 
1978°. 

(A) Civil P. C. (5 of 1908), S. 100 — Find: 
ing of fact — Reversal of judgment of trial 
Court by first appellate Court — Appellate 
Court not expressly repelling reasons given 
by the trial judge — Not a ground for im 
terference by Second Appellate Court. (1906) 
16 Mad LJ 272 (PC) and AIR 1963 SC 302, 
Rel. on. (Para 6) 

Anno: AIR Comm. C. P. C, (8th Edn.) 
S. 100, N. 52. 


(B) Transfer of Property Act (4 of 1882), 
S. 105 — Term of lease — Determination of 
— Oral lease for a period more than one 
year — Lessee becomes monthly tenant by 
holding over after the expiry of one year. 
AIR 1984 Pat 369 and AIR 1962 All 60+, 
Rel. on. (Para 7) 


Anno: AIR Comm. T. P. Act (4th Edn), 


S. 105, N, 26. 


(C) Civil P. C. (3 of 1908), 8. 100 — New 
plea — Validity of notice to quit neither 
pleaded -nor raised at any previous stage —~ 
It cannot be allowed to be raised for the 
first time in second appeal. AIR 1971 Delhi 
98, Rel. on. (Para 8) 

Anno: AIR Comm. C. P. C. (9th Edn), 
S. 100, N. 55. 


` (D) Transfer of Property Act (4 of 1882), 
S. 106 — Calendar for calculation of time. — 


°(From order of D, Kar, Sub. J., Berhampur 
D/- 17-4-1974.) 
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‘There is nothing in S. 106 of the Act that 
the month of the tenancy must be in ac- 
cordance with the Gregorian or the British 
calendar. The Hindus, Muslims and other 
sects in India have their own calendars to 
follow, If the tenancy starts on a Purnima 
day, then the month of the tenancy in that 
case would be the month starting from that 
date and ending with the day preceding the 
Purnima of the next month, and it cannot 
be contended that a month from Purnima to 


the day preceding the next purnima accord-. 


ing to Oriya almanac could not legally be 
accepted as a month of the tenancy. AIR 
19683 SC 120, Foll. (Para 9) 


Anno: AIR Comm. T. P. Act (4th Edn.), 
S. 106, N, 42. 

(E) T. P. Act (4 of 1882), Sec. 111 (g) — 
Forfeiture for denial of title — Suit for evic- 
tion — Maintainability. 

Where a lessee sold the leased house to a 
third person describing himself as owner of 
the house and thereby tried to set up a title 
to the suit house to himself and renounced 

‘his character as a lessee of the said house 
under the landlord whereby the lessee was 
exposed to the risk of forfeiting his lease as 
per S. 111 (g) (2) of the Act, this fact and 
the notice to quit by the lessor would 
amount to a forfeiture, as the two factors 
required under S. 111 (g) were fulfilled. 
Therefore even if the notice to quit is not 
found to be a valid notice under S. 106 the 
lessee would come within the mischief of 
S. 111 (g) and institution of suit for eviction 
on that score could not be questioned. 
(Para 10) 
Anno: AIR Comm, T. P. Act (4th Edn.), 
S. 111 (g), N. 14. 
Cases Referred: 
AIR 1971 Delhi 98 
AIR 1968 SC 120 
AIR 1968 SC 302 
AIR 1962 All 604 
AIR 1934 Pat 869 
(1908) 16 Mad LJ 272 (PCy 
N. V, Ramdas. for Appellant; Y. S. N. 
Murthy and P. V. Ramdas, for Respondents. 


JUDGMENT:— Defendant No. 1 has pre- 
ferred this appeal against the reversing deci- 
sion of the court below. 

2. The plaintiffs suit is for eviction of 
tho defendants from the suit house and for 
. realisation of arrear of rent till delivery of 
possession of the suit house, The plaintiffs 
case, in short, is that he let out on. monthly 
lease the suit house belonging. to him to de- 
fendant No. 1 on the Kumar Purnima day 
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of 1965 (10-10-1965) for a period of five 
years on monthly rent of Rs. 3/-. As defen- 
dant No. 1 was a close relation of the plain- 
tiff, no lease deed was executed while letting 
out the said house. Defendant No. 1 occupi- 
ed the suit house and regularly paid the 
agreed rent till Baisakh Purnima of the year 
1970, whereafter he defaulted to pay the 
rent in spite of demands. He also sublet the 
suit house to defendant No, 2. As the plain- 
tiff did not receive payment of the house 
rent from defendant No. 1 and as the latter 
sublet the house to defendant No. 2, the 
plaintiff by serving a registered notice de- ~ 
manded vacant possession of the suit house. 
As the arrear rent was not -paid and vacant 
possession of the suit house was not deliver- . 
ed, the plaintiff instituted this suit. _ 

8. Defendant No. 1 alone contested the 
suit. According to him, the house belongs to 
him and the plaintiff has no manner of right, 
title or interest in the same, nor was he ever 
in possession of the same, He has denied 
payment of any rent to the plaintiff in res- 
pect of the suit house. According to him. | 
his father purchased the suit site from the 
mother of the plaintiff on 15-5-1925 by an 
unregistered sale deed (Ext. A) for Rs. 16/- 
and thereafter constructed the suit house on 
a portion thereof. After the death of his 
father defendant No. 1 inherited the suit pro- 
perty and he sold Ac.0,02 cents of land with 
the suit house standing thereon to defendant 
No. 2.under the registered sale deed (Ext.' B) 
dated 5-6-1970 for Rs. 900/- and delivered 
possession of the same to defendant No. 2. 
It is also stated in his written statement that 
he and his father had also perfected their 
title to the suit property by adverse posses- 
sion and that the suit was barred by limita- 
tion. 

Defendant No, 2 died during the pendency 
of the suit, His legal representatives, defen- 
dants 2 (a) to 2 (c), supported the case of 
defendant No. 1 in the written statement fil- 
ed by them. They did not contest the plain- 
tiffs suit in any other manner. 


4. The trial court held that the plaintiffs 
title to the suit house had been lost due to 
adverse possession of the same by defendant 
No. 1 and so the plaintiff had no cause of ac- 
tion for the suit. 


5. The appellate court has held that the 
suit house belongs to the plaintiff; he had 
let out the same to defendant No. 1 on 
monthly rent as stated in the plaint; Ext. A. 
on which defendant No. 1 has based his title 
over the suit property, is not a sale deed - 
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but an agreement between the plaintiffs 
mother and the father of defendant No. 1 to 
sell the suit property; and that document also 
has not been proved to be a genuine docu- 
ment. So no title to the suit property passed 
to the father of defendant No. 1 under that 
document and defendant No. 1 could not 
transfer any valid title in the suit property to 
defendant No, 2 by Ext. B. It also holds 
that as defendant No. 1 and his father were 
tenants in the suit house under the plaintif 
and it has not been established that the 
plaintiff lost his title to the suit house on ac- 
count of adverse possession of the same by 
defendant No. 1. the plaintiff is entitled to 
the reliefs prayed for by him in this suit. On 
the above findings the appellate court set 
aside the findings of the trial court and de- 
creed the plaintiffs suit. 


6. It was at first urged by Mr. Ramdas, 
the learned counsel for the appellant, that 
the decision of the appellate court must be 
deemed to be erroneous in law as in revers- 
ing the decision of the trial court it did not 
repel or meet the reasons given by the trial 
judge in arriving at his conclusions on those 
issues, The above submission was made in 
respect of the findings of fact of the courts 
below. It is wrong to say that the appellate 
court in arriving at its conclusions on the 
different questions raised before it did not at 
all notice the reasonings and considerations 
which weighed with the trial judge to arrive 
at his conclusions on those matters. Apart 
from that, merely because some of the 
reasons given by the trial Judge are not 
expressky repelled by the lower appellate 
court, this Court, while exercising jurisdiction 
under S. 100 C. P. C. is not entitled to 
interfere with the judgment of the lower ap- 
pellate court on that ground. In the deci- 
sion reported in (1908) 16 Mad LJ 272 (PC) 
the Privy Council has of course observed that 
it is better that the appellate court, 
whenever it reverses the judgment of the 
lower court, comes into close quarters 
with the judgment of the trial court and 
meets the reasoning therein. The Privy 
Council by saying so indicated the require- 
ments of a proper judgment of the first ap- 
pellate court. But failure to conform to the 
said standard would not enable this Court in 
exercise of its furisdiction under S. 100, 
C. P. C. to whittle down or set aside a find- 
ing of the lower appellate court, and more 
so a finding of fact, on that score. My above 


view gets support from the observations 
made in paragraphs 16 and 17 of the deci- 
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sion in V. Ramachandra Ayyar’s case report- 
ed in AIR 1963 SC 802, 


The findings of fact of the lower appellate 
court have been arrived at on a proper dis- 
cussion of the evidence on record and on 
consideration of the important findings of 
the trial court, and I do not find any reason 
to interfere with the same in this second ap- 
peal. 


7. In this case, the lease in question was 
an oral lease. In the plaint it is stated that 
the plaintiff had agreed to let out the suit 
house to defendant No. 1 for 5 years on 
monthly rent of Rs. 3/- per month. An oral 
lease for more than one year, when accom- 
panied by delivery of possession, is valid for} - 
only one year, and the lessee continuing in 
possession thereafter with the assent of the 
lessor becomes a monthly tenant thereof hy 
holding over, (See AIR 1984 Pat 369 an 
ATR 1962 All 604). Mr. Ramdas, however, 
made a vain attempt to challenge the find 
ing of fact of the court below that the ap- 
pellant was a tenant under the plaintiff in 
the suit house. The said finding has been ar 
rived al on a reasonable discussion and con- 
sideration of the relevant evidence on record 
and I do not see any reason to interfere with 
the same. 


8. Mr. Ramdas at last contended that the 
suit for eviction of the appellant was bad 
on account of the invalid notice to quit serv- 
ed by the plaintiff on the appellant, The 
question regarding the validity of the notice 
to quit was not raised by defendant No. 1 
in his written statement. He also did not 
raise that question in course of the trial. 
That question also was not raised by defen- 
dant No. 1 in the lower appellate court as 
is evident from the impugned judgment, and 
in the memorandum of appeal in this Court 
there ig no mention about this ground, As 
defect in the notice to quit and the non-main- 
tainability of the suit on the ground of in- 
validity of the said notice was not pleaded 
or raised at any previous stage, that ground 
cannot be allowed to be raised for the first 
time in this second appeal. B. B. Mitra in 
his commentary on Transfer of Property Act, 
12th Edn. at page 939 holds the above view. 
In Batoo Mal’s case reported in AIR 1971 
Delhi, 98 it has been held that:— 

“20. Ordinarily a landlord suing or ap- 
plying for the eviction of a tenant must plead 
that the contractual tenancy has been ter- 
minated. If the tenant does not take the plea 
that the suit or the application is- untenable 
due to the non-termination of the contractual 
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tenancy then he would be either deemed to 
have admitted the allegation of the landlord 
by non-traverse or to have waived the bene- 
fit of the protection of S. 106 of the Transfer 
of Property Act,” 

Their Lordships have further observed that 
the failure of the tenant to raise the objection 
regarding the non-compliance with S. 106, 
Transfer of Property Act at an earlier stage 
of the lingation would amount to a waiver of 
the plea, and if the tenant does not raise 
such a plea before the trial court that plea 
cannot be raised for the first time in the 
first appeal, much less in the second appeal. 

9. Apart from the above consideration, 
it is also seen from the impugned judgment 
and from the materials on record that the 
notice to quit as given under Ext. 8 was a 
valid notice. In that notice served by the 
plaintiff on the appellant it has been clearly 
mentioned that the tenancy was from Purnima 
of every month till the day preceding the 
Purnima of the next month. In Ext. 3 it is 
specifically mentioned that the said notice to 
quit was given to the appellant calling upon 
him to vacate the house by the end of the 
tenancy month and to deliver vacant posses- 
sion of the house on the preceding day of 
the Margasira Purnima of that year, i e. by 
the end of 11-12-1970. That notice was 
dated 9-11-1970 and was received by defen- 
dant No. 1 on 12-11-70. A monthly oral ten- 
ancy of a house is terminable by 15 days’ 
notice expiring with the end of a month of 
the tenancy. 

It was urged by Mr, Ramdas that the 
month of the tenancy as stated in the said 
notice was not valid, as tenancy from a 
Purnima to the day preceding the next Pur- 
nima according to the Oriya almanac could 
not legally be accepted as a month of the 
tenancy. There is no weight or support for 
the said submission. There is nothing in Sec- 
tion 106 of the Transfer of Property Act that 
he month of the tenancy must be in accord- 
ance with the Gregorian or the British calen- 
dar. The Hindus, Muslims and other sects 
in India have their own calendars to follow. 
If the tenancy starts on a Purnima day, then 
the month of the tenancy in that case would 
be the month starting from that date and 
ending with the day preceding the Purnima 
of the next month. It has been observed in 
the decision reported in ATR 1963 SC 120 
(Bhaiya Punjalal v. Bhagwatprasad) at p. 126 
R. H. C. bottom, that :— 

“The tenancy under a lease for a certain 
period starts from a certain date, be it ac- 
cording -to the British calendar -or any: other 
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calendar. The period of lease, and conse- 
quently the tenancy, comes to an end at the 
expiry of that period according to the calen- 
dar followed by the parties in fixing the 
commencement of the tenancy. A lease, even 
according to the British calendar, can start 
from any intermediate date of the calendar 
month,” 

The other observations in that paragraph a are 
not relevant for our purpose. 

As the month of the tenancy in this case 
was from the Purnima of every month to the 
day preceding the Purnima of the next 
month, and the notice to quit in this case 
was served on the appellant more than 15 
days prior to the expiry of the end of the 
month of the tenancy, it was a valid notice, 
and I do not see any substance in the above- 
mentioned contention of Mr. Ramdas. 


10. It is also to be noted in this case 
that defendant No. l admittedly executed 
the sale deed Ext. B in respect of the suit 
house in favour of defendant No. 2 on 5-6- 
1970, i. e. on a date prior to 6-1-1971 when 
this suit was instituted by the plaintiff. In 
Ext. B defendant No. 1 describes himself as 
the owner of the property having inherited 
the same from his father. Therefore defen- 
dant No. 1 by executing the sale deed tried 
to set up a title to the suit house to himself 
and renounced his character as a lessee of 
the said house under the plaintiff. So the 
lessee was exposed to the risk of forfeiting 
his lease as per S. 111 (g) (2) T. P. Act. That 
fact and the notice to quit (Ext. 8) by the 
lessor amounted to a forfeiture, as the two 
factors required under S. 111 (g) of the T. P. 
Act were fulfilled. So, even if the notice to 
quit for the sake of argument is not found 
to be a valid notice under S. 106, T. P. Act, 
defendant No. 1 would come within the mis‘ 
chief of S. 111 (g) of the T. P. Act, and in 
stitution of this suit on that score cannot be 
questioned. 

11. Mr. Ramdas at last contended that in 
view of the facts that the plaintiff has not 
led any evidence to establish the fact that 
the tenancy in question was from the Pur- 
nima of a month to the day preceding the 
Purnima of the next month and that the par- 
ties were following the said Oriya month in 
respect of this tenancy for all intents and 
purposes, this case should be remanded to 
the court below directing that court to give 
a finding on that aspect of the matter. The 
above submission is without any weight or 
force. The month of the tenancy in respect 
of this case has been stated in the plaint and 
in Ext; 3. the notice to quit, served by ‘the 
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plaintif on the appellant. The plaintiff him- 
self has also asserted the said fact in his de- 
position in the court. The defence put for- 
ward by defendant No,-1 is a complete denial 
of the relationship of landlord and tenant be- 
tween the plaintiff and himself. The assertion 
of the plaintiff regarding the month of the 
tenancy was not sought to be assailed in the 
hearing of the suit. On the unassailed facts 
already on record it is clearly established that 
the month of the tenancy was from a Pur- 
nima up to the day preceding. the Purnima of 
the next month. I therefore do not see any 
reason to remand the case to the court below 
as desired by Mr, Ramdas. 

12. The impugned judgment could -not 


‘be assailed on any other ground. 


18. I, therefore, do not see any merit in 
this appeal and it is accordingly dismissed 


. with costs. 


Appeal dismissed. 


AIR 1978 ORISSA 107 
S. ACHARYA, J, 

Gava Dei and another, Appellants v. Gan- 
gadhar Mallik and others, Respondents. 

Second Appeal No. 31 of 1975, D/- 29-11- 
1977.° 

Hindu Law — Presumption of joint family 
property —- When arises — Acquisition is 
made in the name of coparcener having suf- 
ficient nucleus — Presumption would arise. 

It is well settled that when acquisition is 
made in the name of a coparcener of a joint 
family having sufficient nucleus, there is a 
presumption that the properties standing or 
acquired in the name of that male member 
are joint family properties. That presumption 
will arise so long as it is not shown that the 
said properties are separate properties of that 
particular member. But there is no such pre- 
sumption in case of acquisitions made in the 
names of female members of the joint fami- 
ly. (1885) ILR 8 Mad 214, AIR 1969 Mad 
829, AIR 1978 Orissa 85, Relied on. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 Orissa 85 7 
AIR 1969 Mad 329 7 
(1885) ILR 8 Mad 214 7 


B. K. Pal, B. Pal, N. Prusty and Ashok 
Mohanty, for Appellants; P. Kar, for Res- 
pondents. 


*(From order of S, N. Misra Dist J., Balasore, 
D/- 30-9 1974.) 
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JUDGMENT:— Defendants 1 and 9 bave 
preferred this appeal against the decision of 
the court below confirming the decision of 
the trial court. - ? 

2. The relationship of the parties wil] be 
seen from the genealogical table given be- 
low:— 

(For genealogical table see next page) 
In the written statement filed by defendants 
1, 2 and 9 it was claimed that Purusottam 
shown in the genealogical tree had been ad- 
opted as the son of Laxman, 


3. The plaintiffs suit is for declaration 
that Purusottam had not been adopted by 
Laxman; the partition deed dated 16-8-1965 
(Ext. E) is void; and for partition of his 
7/86th share out of the suit properties des- 
cribed in lots 1 to 10 of the plaint schedule. 


4. Defendants 1, 2, 8 and 9 only contest 
the suit. Apart from denying the plaint case 
in its entirety, they further allege that in 
1846 Sal (corresponding to 1939), there was 
a mutual partition amongst the children of 
Nari, and a partition deed had been written 
and signed by the plaintiff and some of the 
defendants in this suit, and the parties to 
the suit were in possession of the proper- 
ties in accordance with the agreed allotments 
made by themselves in that partition deed. 
It was further alleged that defendant No. 1 
was not the Karta of the family and tha: the 
properties mentioned in lots Nos, 9 and 10 of 
the plaint schedule (hereinafter referred ta 
as ‘schedules 9 and 10 properties’) were not 
acquired out of the joint family income. but 
were acquired by defendant no. 9 out of her 
own Stridhan funds. Again in 1965 a regis- 
tered partition deed (Ext. E) was executed 
by all the parties to the suit in order to 
settle all dissensions and disputes between the 
parties to the suit regarding their ancestral 
properties. ; 

5. Both the courts below have held that 
defendant No. 2 (Purusottam) was not adopt- 
ed as a son by Laxman; the schedules 9 and 
10 properties are not the separate properties 
of defendant No, 9; and that the registered 
partition deed of 1965 (Ext. E) cannot be set 
aside in view of Article 59 of the new Limi- 
tation Act. The allotment of shares made by 
the trial court not being very clear the same 
was clarified by the appellate court. 

6. Mr. Pal, the learned counsel for the 
appellants, could not assail the concurrent 
findings of the courts below that the pro- 


‘perties described in lots 1 to 8 of the plaint 


schedule are the joint family properties’ of 
the parties to this suit. Mr, Kar, the learned 
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counsel for the respondents, could not assail 
the findings of both the courts below that 
the partition deed of 1965 (Ext E) cannot 
in any way be assailed in this suit as the 
prayer to that effect is barred by limitation 
as per Art, 59 of the new Limitation Act. Ac- 
cordingly, the decision of the court below, 
so far as it relates to allotment of the suit 
properties described in lots 1 to 8 of the 
plaint schedule, has to be confirmed and the 
parties including defendants 2 and 8 would 
get their shares in those properties as per 
allotments made in their favour in Ext. E. 


7. The finding of the court below that the 
schedules 9 and 10 properties are the joint 
family properties of the parties is challenged 
by Mr. Pal, the learned counsel for the ap- 
pellants. In arriving at that finding both the 
courts below have taken into consideration 
the presumption which applies to a property 
acquired in the name of a male member of 
a joint family having adequate nucleus to 
purchase such a property. Mr. Pal contends 
that the courts below were not justified to 
draw that presumption in this case as these 
properties were acquired in the name of de- 
fendant No. 9, the wife of defendant No. 1. 
According to Mr. Pal, the presumption which 
arises in the case of acquisition of properties 
in the names of male members of a joint 
family having adequate income would not 
apply to acquisitions made in the names of 
female members of such a joint family, True 
it is that the courts below while considering 


` this aspect of the matter were not justified 


in utilising the said presumption which does 
ot arise in this case. It is well settled that 
hen acquisition is made in the name of a 
parcener of a joint family having sufficient 
ucleus, there is a presumption that the pro- 
erties standing or acquired in the name of 
that male member are joint family proper- 
es. That presumption will. arise so long it 


Madhu Gangadhar Khetra 
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ig not shown that the said properties are t 
separate properties of that particular mem- 
ber. But there is no such presumption in th 
case of acquisitions made in the names of 
female members of the joint family. In Re- 
ghavacharir’s Hindu Law, 5th Edition. atj- 
page 283 Foot Note 189 it has been said 
or reference to some decided cases that the 
presumption that property in the name of a 
coparcener is joint family property is in- 
applicable where that property stands in the} _ 
name of a female member of the joint fami- 
ly. 











In the case reported in (1885) ILR 8 Mad 
214 at page 218 (Narayana v. Krishna) it has 
been held:— 


“There is not, so far as we are aware, any 
case in which it has been held, that, where 
property stands in the name of a female 
member of a Hindu family, it is to be pre- 
sumed that it is the common property of the 
family, and that it is incumbent on a person 
who asserts that it is the property of the 
lady in whose name it stands to prove it. 
Nor is there any ground on which such a 
presumption co be founded, Where a 
family lives in coparcenary, the presumption 
which exists in the case of male members 
arises from the circumstance that they are 
coparceners. On the other hand, the ladies 
are not in an undivided family coparceners; 
whatever property they acquire by inherit- 
ance or gift is their separate estate, and al 
though it is not unusual for property to be 
transferred to the name of a female member 
to protect it from the creditors of the male 
members, or to place it beyond the risk of 
extravagance on the part of the male menr 
bers, such dealings are exceptional and can 
afford no ground for a general presumption.” 
In Para. 18-A of the case reported in AIR 
1969 Mad 829 (Nagayasami v. Kochadai) it 
has been held:—...- om 
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“There is an essential distinction as to the 
scope of the presumption in the case of ac- 
quisitions in the names of male members of 
a joint family and the female members of 
a joint family. In the case of male members 
of a joint family, there is a presumption that 
if the joint family had sufficient ancestral 
nucleus, the properties standing or acquired 
in the names of junior members are joint 
_ family properties unless the presumption is 
rebutted by showing that the properties are 
the separate properties of the particular 
member or members in whose names the pro- 
perties stand or were acquired. There is no 
such presumption in the case of properties 
standing in the name of female members. In 
the latter case, it is for the party who claims 
properties ag joint family properties to spe 
cifically plead the particulars and details, in 
the pleadings and establish the same by ad- 
ducing necessary evidence, If there is no 
pleading and if on the side of the plaintiffs 
there is no evidence, there is no need for 
detailed scrutiny of the case of the female 
members or persons claiming through them, 
as to the resources of the female members 
and as to how they acquired the properties 
in question. If the plaintiff on whom the 
burden lies adduces no evidence, no further 
question arises and the female member in 
. whose name the property stands must be held 
to be the beneficial owner of the property 
in question.’ 

In Para 12 of the decision reported in 
ATR 1978 Orissa 85 (Budhia v. Raghu) it 
has been held: 


i 


“Xx x x In the case of male mem- 
bers of a joint family there is a presumption 
that if the joint family had sufficient ances- 
tral nucleus, the properties standing or ac 
quired in the names of individal members 
are joint family properties unless the pre 
sumption is rebutted by showing that the 
properties are the separate properties of the 
particular member or members in whose 
names the properties stand or were acquired. 
There ig no such presumption in the case of 
properties standing in the names of female 
members. In the latter case, it is for the 
party who claims properties as joint family 
properties to establish the same by adducing 
necessary evidence. If such party adduces 
no evidence or the evidence adduced by him 
is not satisfactory, the female member in 
whose name the property stands must be 
held to be the owner of she property: in: que 
tion,” 

In view of the. above settled law on the point 
the courts below. are entirely wrong: in -hold- 
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ing that the schedules 9 and 10 properties 
are joint family properties, as the joint family 
had sufficient ancestral nucleus from which 
the same could have been acquired. Mr. Kar, 
the learned counsel for the respondents. 
fairly concedes the above position of law.. 
But he submits that in this case it is estab- 
lished on the evidence on record that the said 
properties were acquired from the income of 
the joint family in the hands of defendant 
No. 1, the Karta of the family, and that de- 
fendant No. 9 did not have any means to 
acquire the said properties at the time when 
the same were acquired. In support of his 
above submission he has drawn my attention 
to certain facts appearing in the evidence on 
record which justify his above submission. 
In paragraph 4 of the plaint it has been spe- 
cifically stated that defendant No. 1 was the 
Karta of the joint family and that out of the 
joint family funds defendant No. 1 purchas- 
ed the properties described in lots 9 and 10 of 
the plaint schedule in the name of his wife, 
defendant No. 9. It is further stated in the 
said paragraph that ever since the acquist- 
tion of the said properties they were being 
jointly possessed by all the brothers of the 
plaintiff, and they alone considered the same 
as their joint family properties. These pro- 
-perties were purchased under registered sale 
deeds Exts. A, B, C and D. In Ext, A dated 
9-4-1943 it is stated that the consideration 
money of Rs. 20/- was paid by defendant 
No. 1. In Ext. D dated 30-3-1953 it is also 
stated that the consideration money of 
Rs. 100/- was paid by defendant No. 1. In 
Ext, C dated 26-38-55 it is stated that the 
consideration money of Rs. 600/- was paid 
by defendant No. 1 from out of the Stridhan 
of defendant No. 9. Details or particulars 
about that Stridhan have not been stated in 
that sale deed, nor is there any convincing 
evidence that defendant No. 9 had any Stri- 
dhan property’ from which Rs. 600/- could 
be utilised for purchasing the property under 


.Ext, C. The courts below have held that de- 


fendant No. 9 did not have any Stridhan 
property of her own. Defendant No. 9 is an 
illiterate lady and was young at the time 
of the acquisition of the said property. There 
is no evidence to show that she had any fish 
business of her own. Her case of indepen 
dent income from out of money-lending busi- 


ness, from lands given to her by her pa- oa 


rents and from sale of fish has been dis- 
believed by both the courts below as base- 


less. Accordingly, it is difficult to - believe. 
that Rs. 600/- paid by defendant No, 1 for 


‘purchasing the -property under. this sale deed 
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was out of the Stridhan property of defen- 
dant No. 9. From the facts and circumstances 
it appears that the statement in Ext, C re- 
garding payment of consideration fom out 
of the Stridhan of defendant No. 9 was made 
just to show that these properties were not 
purchased from out of the money in the hands 
of defendant No. 1 (who was the Karta of 
the family). ; 


On the evidence on record it appears that 
different portions of the properties purchased 
under Exts. A, C and D were being separate- 
ly possessed by different parties to the suit. 
Tt has been found by both the courts below 
that Nari’s family had sufficient nucleus to 
acquire the above-mentioned properties. All 
the above acquisitions are old acquisitions 

. and it would be unrealistic to expect any 
party to lead direct evidence of acquisition 
of the said properties from out of the joint 
family nucleus. 

Though the courts below were not justi- 
fied in utilising the above-mentioned pre- 
sumption while discussing this aspect of the 
matter, the finding on this aspect is not mere- 
ly based only on the said presumption. 
Apart from the said presumption, both the 
courts below have also taken into considera- 
tion other facts to arrive at the said finding. 
On considering the above and other ‘facts 
and circumstances on record, I am satisfied 
that the aforesaid properties purchased under 
the sale deeds Exts. A, C and D were all ac- 
quired out of the {oint family nucleus, and 
that being so, these properties are liable to 
be partitioned amongst the members of the 
family in accordance with their shares to 
which they are entitled in law. 


8. The property acquired under Ext. B 
was purchased for Rs.-200/-. In this sale 
deed it is not stated as to who actually paid 
_ the consideration money. There is nothing in 
Ext. B, nor is there any evidence to show 
that the consideration money for purchasing 
the said property was paid by defendant 
No, 1, or that the same was purchased out 
of the income of the joint family properties. 

From the evidence on record it appears 
that defendants Nos. 1 and 9 have construct- 
ed a house on the property purchased under 
this sale deed. The plaintiff in his deposition 
states that if any such house is in existence 
on the said land, then he has no claim over 
the same. From the above facts and in the 
absence of anything definite or specific to 
show that the said property was purchased 
from out of the income of the jomt family 
properties and in view of the fact that the 
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said property was sold to defendant No. 9 
and it stands recorded in her name, it can- 
not be held that the said property was pur- 
chased from the joint family nucleus. So, the 
property purchased under Ext. B cannot be 
partitioned amongst the parties to the suit, 
and has to be exclusively allotted to defen- 
dant No, 9 as her personal property. 


In the ultimate analysis, therefore, the 
suit properties described in lots Nos. 1 to 8 
of the plaint schedule shall be divided 
amongst the parties to the suit including de- 
fendants 2 and 3 strictly in accordance 
with the allotments made to them in Ext. E. 
The properties described in lots 9 and 10 
of the plaint schedule, except the property 
purchased under Ext. B, be partitioned 
amongst the coparceners in accordance with 
law without any reference to the shares men- 
tioned in Ext. E. Both the courts below have 
found that Purusottam is not the adopted son 
of Laxman. So in schedules 9 and 10 
properties Purusottam does not get a share 
as the son .of Laxman, but he, being the son 
of Jaja Malik, gets a share in the property 
which will fall to the share of Juja Malik. 
The husband of Rupa (D. 3) admittedly died 
in 1928. So, Rupa as conceded is not enti- 
tled to a share in the joint property. but 
she is entitled only to maintenance. It ap- . 
pears from Ext. E that she had been given 
Ac. 1.78 1/6 decimals of land from the joint 
family property. That allotment was certain- 
ly made in her favour towards her mainten- 
ance. Accordingly, Rupa is not entitled to 
any share in the properties described in lots 
9 and 10. Other co-sharers of the joint 
family are entitled to the said properties, ex- 
cept the property purchased under Ext. B, as 
per their shares to which they are entitled 
in law. The shares of each of the co“ 
sharers in these properties shall be worked 
out in accordance with law in the final 
decree proceeding, 


‘While actually allotting different shares td 
different parties the executing court and 
agency should, as far as practicable, respect 
the possession of land and construction of 
houses by the different parties on the suit 
lands. 


9. The appeal accordingly is partly allow- 
ed. Parties will bear their own costs of this 


appeal. ; 
Appeal partly allowed. 
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_. S- ACHARYA J. 
Khirod Chandra Mohanty, Appellant v. 
Banshidhar Khatua and others, Respondents. 
Second Appeal No. 274 of 1974, D/- 
15-11-1977.° 


(A) Evidence Act (1 of 1872), S. 44 — 
Civil P. C. (1908), S. 11 — Ex parte decree 
obtained by collusion — Whether operates 
as res judicata in subsequent suit. 

The provision of S. 44 is not an idle pro- 
vision. If it is proved that a fudgment. was 
obtained by collusion that fact will affect its 
force, effect, executability and value. So it 
will be absolutely incorrect to say that even 
if a judgment is obtained by fraud or collu- 
sion that will operate as res judicata in a 
subsequent suit — That will be giving pre- 
mium to sham and illegal deals, shutting out 
persons striving to uphold their rightful 
cause or claim by exposing illegal or un- 
eonscionable bargains. (Para’ 8) 

Where the ex parte decree in the earlier 
title suit was obtained by the plaintiff in that 
suit in collusion with all the defendants in 
the said suit, it was eld that the decree 
© would not operate as res judicata in the 
subsequent title suit brought against the 
plaintiff of the earlier suit, AIR 1950 Al 
488, Dist., (1895) ILR 19 Bom. 821; (1899) 
ILR 26 Cal 891; AIR 1955 Pat 66, Rel on. 

(Para 8) 

Anno: AIR Comm. C. P. C. (9th Edn), 
S. 11, N. 19. ; 

(B) Civil P.C. (5 of 1908), S. 100 — Find- 
ing of adoption — It is a finding of fact — 
Finding based on proper consideration of 
relevant evidence on record — Held such 
finding was liable to be confirmed in the 
absence of convincing reason to unsettle the 


finding. f ; (Para 9) 
Anno: AFR Comm. C.P,C. (9th Edn), 
S. 100, N. 52. 


(C) Civil P. C. (5 of 1908), O. 1,R. 1 and 
O. 2. R. 3 — All plaintiffs jointly interested in 
setting ex parte decree in earlier suit—Com- 
mon questions of law and facts arising for 
consideration —- Plaintiffs, having similar 
causes of action, jointly interested in secur- 
ing one decree against one and same de- 
fendant — Held, plaintiffs could rightly and 
legally unite their causes of action in the 
same suit and the same was maintainable. 

l (Para 10) 


°(From order of J. M. Mohapatra, Addl. Dist. 
J. Cuttack D/- 4-5-1974.) 
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Anno: AIR Comm. C.P.C. (9th Edn), O. 1, 
R. 1, Notes 6, 7; O. 2, R. 8, N. 10. 
Cases Referred: Chronological 


ATR 1955 Pat 66 8 
AIR 1950 All 488 8 
(1899) ILR 26 Cal 891 8 
(1895) ILR 19 Bom 821 8 

B. H. Mohanty, S. K. Mohanty, 
Sahoo, and P. K. Patnaik, for Appellant; 
N. Mukherjee, for Respondents. 

JUDGMENT:— Defendant No. 1 in 
Title Suit No, 264/14 of 1967/72 has 
preferred this appeal against the decision of 
the Court below in title Appeal No. 36/78 
confirming that of the trial court. 


2 The plaintiffs’ case, in short, is that in 
the family partition between Gouranga and 
his two brothers, the suit lands described in 
schedules A and B of the plaint fell to the 
share of Gouranga. Gouranga died on 
25-9-66 leaving behind him his widow 
Dalimba, who was defendant No. 2 in the 
suit. Gouranga had alienated 29 decimals of 
land, described in schedule A of the plaint, 
in favour of plaintiffs 1 and 2 by two regis- 
tered sale deeds dated 11-8-62 and 22-7-63, 
He also had sold the rest Ac. 4.11 decimals 
of land as per the registered sale deed dated 
3831-7-63 in favour of Latika, defendant No. 8, 
No. 4 Defendant 
No. 8 thereafter alienated Ac. 8,50 decimals 
6 Biswas of land, described in schedule B of 
the plaint, in favour of plaintiffs 8 to 10 by 
different registered sale deeds and these 
plaintiffs accordingly acquired valid title to 
the said properties. Defendant No. 1 (appel- 
lant herein) was not the adopted son of 
Gouranga and he had absolutely no right, 
title or interest in the suit properties. De- 
fendant No. 1 instituted Title Suit No. 52-64 
on the false averments that he was the adopt- 
ed son of Gouranga and that he was not 
bound by the aforesaid sales, In that suit an 
ex parte decree was obtained by defendant 
No. 1 by fraud and collusion, and 
so the same is not binding on the plain- 
tiffs in this suit and the decision in the 
said suit does not operate as res fudicata for 
the present suit, and also does not affect the 
right, title and interest of the plaintiffs in 
the suit properties in any manner. 


8. Defendant No. 1, the only contesting 
defendant, asserts that he was adopted as 
the son of Gouranga on 5-6-60, the sale of 
29 decimals of the A schedule land in favour - 
of plaintiffs 1 and 2 was challenged in the 
written statement, but he expressly  relin- 
quished his claim to-that effect- by his petition 
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`~ dated 7-8-72. The aforesaid sales in favour 
of defendant No. 8 by Gouranga and by de- 
fendant No, 8 in favour of plaintiffs 3 to 
10 are challenged as invalid and inopera- 
tive. After Gouranga’s death this defendant 
instituted T. S. No. 52/64 which was decreed 
` ex parte against the defendants and Gou- 
ranga and some others. In that suit it was 
declared that defendant No. 1 was the 
adopted son of Gouranga; he (defendant 
No. 1) was not bound by the sale deeds exe- 
cuted by Gouranga; and the plaintiffs and 
defendant No, 3 being lis pendens trans- 
ferees of the suit property they had not ac- 
quired any title over the same. It is stated 
that the decree in T. S. No, 52/64 was not 
obtained by fraud and collusion between the 
parties in the said suit-and that decree is 
- binding against the plaintiffs, the lis pendens 
transferees of defendant No. 3 and the same 
operates as res judicata against this present 
suit. 

4. The other defendants did not contest 
the suit. 

5. As stated earlier, the sales effected by 
Gouranga by registered sale deeds dated 
11-8-62 and 22-7-63 in favour of plaintiffs 1 
and 2 were not.challenged at the hearing of 
the suit, and accordingly the decision of 
the courts below on this aspect of the mat- 
ter has become final and is not challenged 
in this appeal. 

6. The suit has been decreed by both the 
courts below on the findings that the decree 
passed in T. S. No. 52/64 is collusive; (2) 
it does not operate as res judicata for this 
case; and (8) that defendant No. 1 is not 
the adopted son of Gouranga, Hence this 
second appeal by defendant No. 1. 

7. Mr. Mohanty, the learned counsel for 
the appellant, made a vain effort to chal- 
lenge the above-mentioned concurrent find- 
ings of fact numbered (1) and (8) in the 
preceding paragraph. 

In T. S. No, 52/64 Gouranga was defen- 
dant, and in his written statement he had 
taken the stand that defendant No. 1 was 
not his adopted son and he was not a mem- 
ber of that family, It has been admitted by 
defendant No. 1 that after the institution of 
the said suit defendant No. 1 lived with 
Gouranga and he was giving money to Gou- 
ranga whenever he needed the same. P. Ws. 
9 and 10 have deposed that defendant No. 1 
persuaded Dalimba, the wife of Gouranga, 
Latika and Jagabandhu, respectively defen- 
dants 2, 3 and 4 in that suit, not to contest 
the said suit as that would enable him to get 

- back the properties sold by: Gouranga : and 


- 52/64 was collusive. 


A LR. 


Latika, and thereafter he (D. 1 in the pre- 
sent suit and plaintiff in T.. S. 52/64) would 
give some properties to these defendants in | 
T. S. No, 52/64. Their statements to the ` 
above effect get support from the admission 

of defendant No. 1 that after the institution 

of the suit he stayed with Gouranga and paid 

him money whenever he needed the same. 

That fact goes to show that the plaintif in 

that case made attempts and efforts to win 

over Gouranga by obliging him by payment 

of money. It is further seen that though 

Gouranga contested the claim of the plain- 

tiff in that suit, in his written statement 

neither he nor any of the other defendants 

contested the suit nor took any steps for set- 

ting aside the ex parte decree passed in that 

suit. The above facts induce one to accept 
as true the above-mentioned statements of 

P. Ws, 9 and 10, and all these facts go to` - 
show that the ex parte decree in T. S. No. 
Both the Courts be- 
low on a consideration of several features bas-.: 
edonthe evidence on record have ‘arrived at 

the concurrent finding of fact that the ex . 
parte decree in T. S. No, 52/64 was obtain- 

ed by collusion of the parties in that suit, . 
and Mr. Mohanty has not been able to show’ 
any satisfactory ground on which the said 
concurrent finding of fact can be negatived 
in this second appeal. 

8. It was urged by Mr. Mohanty that 
even though it was held that the ex parte 
decree in T. S, No. 52/64 was obtained by 
collusion, that decree would operate as res: 
judicata in this case. In support of his above 
submission Mr. Mohanty cited the single 
Judge decision reported in AIR 1950 All 488 
(Baboo v. Mt. Kirpa Dei). The decision in 
that case was rendered entirely on facts 
different from those in the present case. In 
that case the question was whether ‘even if 
one of the defendants to the suit was in col- 
lusion with the plaintiff, the decision could 
be said to be binding on the defendants on 
the principle of res judicata. That question 
was decided in the affirmative. In the pre- 
sent case before me, it has been found by 
both the courts below that the ex parte de- 
eree in T. S. No. 52/64 was obtained by th 
plaintiff in collusion with all the defendan 
in the said suit. That being so, the abov 
decision is not applicable to the present case. 

Under Section 44 of the Evidence Act any 
party to a suit or other proceeding may show 
that any judgment, order or decree, which 
is relevant u/ss. 40, 41 and 42 and which has 
been proved by the adverse party, was deli- 
vered by a court not competent to deliver 
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it or was obtained ` by fraud or collusion. 
The provision of S.. 44 is not an idle provi- 


jsion. If it is proved that a judgment was ob- . 


tained by collusion that fact will affect its 
force, effect, executability and value. So it 
will be absolutely incorrect to say that even 
‘if a judgment is obtained by fraud or collu- 
‘sion that will operate as res judicata in a 
subsequent suit. That will be giving pre- 
nium to sham and illegal deals, shutting out 
‘persons striving to uphold their rightful cause 
x claim by exposing illegal or unconscion- 
able bargains. 

In Manchharam v. Kalidas ((1895) ILR 19 
Bom. 821) it was held that u/S. 44, Evidence 
Act, a party to a proceeding is never dis- 
abled from showing that a judgment or 
order has been obtained by the adverse party 
by fraud. ; 

In Nistarini Dassi v. Nundo Lall Bose, 
( (1899) ILR 26 Cal 891) it was held- that 
an innocent party may be allowed to prove 
in one court that a decree obtained against 
him in a different proceeding in another 
court of concurrent jurisdiction was obtained 
by fraud, and if the court be of opinion that 
such decree so obtained in the other court 
cannot stand it has jurisdiction to treat that 
decree as a nullity and render its effect nuga- 
tory. 

In Section 44 of the Evidence Act the 
word “Collusion” has been placed exactly 
on the same footing as the word “fraud” ~in 
the said, section. 

In the case reported in AIR 1955 Pat 66 
(Bishunath Tewari v. Mst. Mirchi) it has 
been observed:— 

“Thus, a survey of the authorities of the 
different High Courts. shows that a 
judgment, decree or order 
of competent jurisdiction can be treated 
as a nullity under S, 44, Evidence Act and 
its effect rendered nugatory if it is shown 
that it was obtained -by fraud or collusion of 
the antagonist”. 


On the above discussion I ee the above- 
mentioned contention of Mr. Mohanty. 


9. Mr. Mohanty in vain challenged the 
finding of the courts below that defendant 
No. 1 is not the adopted son of Gouranga. 
In Ext. 15 (a). the ‘relevant entry in respect 
of defendant No. Is service book in the 
Board of Revenue, he is shown`as the son of 
Bhikari Charan Das, his. natural father. That 
eatry shows that defendant No. 1 was ap- 
_ pointed in service. on 24-8-60, ie. only after 
2% mouths of the alleged adoption. If the 
fact of adoption was correct, then in that 
entry: defendant No. 1 would not have been ` 
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son of Bhikari Charan Das, 
That entry was certainly made on the dec- 
laration made by defendant No. 1 while he 
was appointed in Government service. That 
entry is a very strong piece of evidence to 
discard the case of adoption put forward by 
defendant No. 1. The defendant has not 
produced any documentary evidence to 
nullify the effect of Ext 15 (a). Though this 
defendant stated that he has been described 
as the son of his adoptive father in the 
voters’ list and in certain sale deeds and 
applications before the Sarpanch, he did not 


_produce any of these documents. The oral 


evidence of D, Ws. 1, 2 and 4 regarding 
adoption has been rightly disbelieved by 
both the courts below. D. W. 1 admitted 
that she did not go to the temple where the 
alleged adoption ceremony took place. It 
was stated that quite a number of persons of 
the neighbouring villages were present at 
the time of the adoption, but none of those 
persons was examined in this case. The; 
finding of adoption, which is a finding of 
fact, is based on proper consideration of th 

relevant evidence on record, and Mr. 
Mohanty has not been able to show any 
convincing reason to unsettle ‘the said findin 


of fact in this second appeal, Hence the said) 


finding is confirmed. 


10. Mr. Mohanty faintly submitted that 
this suit is not maintainable as it was insti- 
tuted by a number of plaintiffs who pur- 
chased specific lands.under separate sale 
deeds, and they claim distinct interests in 
respect of separate portions of the suit pro- 
perty. In this connection Mr. Mohanty states 
that as all the plaintiffs cannot be said to be 
jointly interested in the subject matter or the 
cause of action of the suit, and the right to 
sue does not accrue out of a single transac- 
tion, the suit has to be dismissed as not main- 
tainable. There is absolutely no merit in this 
submission, The plaint case of purchase of 
the A schedule lands by plaintiffs 1 and 2 
is not contested. Plaintiffs 3 to 10 purchased 
different portions of the suit B schedule pro- 
perty by different sale deeds, but all of them 
in this suit are interested in a declaration 
that the ex parte decree in T. S. No.52/64 
was obtained by collusion, that defendant 
No. 1 is not the adopted son of Gouranga, 
and that he has no right, Htle or interest in 
Gouranga’s property. All these plaintiffs. have 


purchased the. property, from defendant 
No, 8 and are jointly interested in setting 
aside:the decree in. F. S. No. 52/64. Only 
common questions of law and facts arise for 
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consideration in this suit. These plaintiffs 
have similar causes of action and they are 
jointly interested to get one decree against 
ene and the same defendant. They therefore 
could rightly and legally unite their causes 
of action in the same suit, and the same is 
maintainable under the provisions of Order 
1, Rule 1 and Order 2, Rule 8, C.P.C. 

O. I, R. 1. C. P. C. provides that— 

“All persons may be joined in one suit as 
plaintiffs where— 

(a) any right to relief in respect of, or 
arising out of, the same act or transaction 
or series of acts or transactions is alleged to 
exist in such persons, whether jointly, seve- 
rally or in the alternative; and 

(b) if such persons brought separate suits, 
any common question of law or fact would 
arise.” 

O, 2, R. 3, C.P.C. inter alia provides that 
any of the plaintiffs having causes of action 
in which they are jointly interested against 
the same defendant or the same defendants 
jointly may unite such causes of action in 
the same suit. The institution of this suit by 
the plaintiffs clearly comes within the afore- 
said provisions, and the above contention 
raised by Mr. Mohanty is entirely frivolous. 

11, On the above discussions, considera- 
tions and conclusions I hold that this appeal 
is absolutely without any merit and is dis- 


missed with costs. 
Appeal dismissed. 
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Paramananda Mohanty and others, 
Appellants v. Bira Behera and others, 
Respondents. Í 


First Appeal No. 63 of 1968, D/-6-9- 
1977.* 
(A) Tort — Conversion — Essential 


elements — Three distinct methods of 
conversion indicated. 


The tort of “conversion” consists in 
an act of wilful interference, without 
lawful justification, with any chattel in 
a manner inconsistent with the right of 
another, whereby that other is deprived ` 
of the use and possession of it. Two ele- 
ments are combined in such inter- 
ference — (1) a dealing witha chattel in 
a manner inconsistent with the right of 
ee ret ete eee E NAE 


*(From order of B. C. Kanungo, Sub. J., 
Baripada, D/-2-4-1968). 
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the person entitled to it, and (2) ar 
intention in so doing to deny thai 
person’s right or to assert a right which 
is in fact inconsistent with such right. 
AIR 1958 SC 274, Rel. on (Para 6) 

There are three distinct methods in 
which one may be guilty of conversion. 


' (1) by wrongly taking a chattel (2) by 


wrongly detaining it (3) by wrongly dis- 
posing of it. In the first case the wrong 
doer acquires a possession which is 
wrongful ab initio. In the second he 
acquires’ posséssion rightfully but retains 
it wrongfully. In the third case he neither 
takes it wrongfully nor retaims it, but so 
acts that it is lost to the true owner. 
(Para 7) 
(B) Tort — Conversion — Damages— 
Suit for — What plaintiff has to plead 
and prove — Plaintiff lessee of tank 
fishery — Initiation of proceedings in 
respect of tank under S, 145 Cr. P.C. at 
instance of defendants and attachment 
under S. 146 — Effect — Removal of fish 
by defendants after expiry of lease—Suit 
for damages — Maintainability. (Criminal 
P. C. (1898), S. 146 — Effect of attach- 
ment order). 


To make out a case of conversion in 
order toclaim damages, the plaintiff must 
allege and prove that at the time of the 
defendant’s act he had (a) ownership and 
possession of the goods, or (b) possession 
of them; or (c) an immediate right to 
possess them, but without either owner- 
ship or actual possession. There could be 
no conversion in law unless the defen~ 
dants interfered with the plaintiffs 
possessory right. (Para 8) 

The plaintiff was a lessee of a tar’ 
fishery from the Gram Panchayat for a 
term of 3 years. The defendants raised a 
dispute about the plaintiffs lease of the 
tank and moved an application under 
S. 145 Cr. P. C. The Magistrate on being 
satisfied on a Police report initiated 
proceedings under S.145 and attached 
the subject of dispute under S. 146. The 
proceedings ultimately ended in favour 
of the plaintiff a day prior to the expiry 
of his lease and he was declared to be 
in possession of the tank on the date of 
preliminary order. However, after expiry 
of the plaintiffs lease the defendants 
caught and removed fish from the tank 
with the permission of the Gram Pan- 
chayat. The plaintiff brought a sui 
against the defendants for damages for 
wrongful catching and removal of fish 
from the tank leased to the plaintiff. 

Held (i) the plaintiff had neither title 
nor possession over the fish in question 
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after the expiry of his lease and the 
defendants having caught the fish with 
the permission of the real owner the 
plaintiff had no right to sue them for 
damages on the footing of conversion. 
. (Para 8) 
(ii) that though the claim for damages 
was based on the alleged malicious action 
of the defendants in initiating the procee- 
dings u/s 145 Cr. P. C., the plaintiff's loss 
of possession of the tank must be attri- 
buted to the judicial act of the Magis- 
trate acting within the limit of his juris- 
diction and as such the defendants cannot 
be held liable for damages. The order of 
attachment was not referable to any act 
of the defendants who merely set the low 
inmotion. AIR 1956 AIL 119 and (1910) 
14 Cal WN 96 and (1883) ILR 6 Mad 426 
Rel. on. AIR 1939 Mad. 783 and (1972) 2 


Cut WR 1242, Dist. (Paras 9, 11) 
Cases Referred: Chronological Paras 
(1972) 2 Cut WR 1242 12 
‘AIR 1958 SC 274 6 
AIR 1956 All 119 10 
AIR 1939 Mad 783 12 
(1910) 14 Cal WN 96 10 
(1883) ILR 6 Mad 426 10 


R. C. Patnaik, for Appellants; S. 
Mohanty, C. V. Murty and C. A. Rao, 
for Respondents. 

MOHANTI, J.:— This appeal by the 
defendants, arises out of a suit for reco- 
very of damages for wrongful catching 
and removal of fish from a tank leased 
to the plaintiff. The plaintiff claimed 
Rs. 7,000/-. The claim was decreed to 
-the extent of Rs, 4,500/- with propor- 
tionate costs. 

2. Plaintiff and defendants 1 to 11 are 
residents of village Chhelia under Madha- 
pur Gram Panchayat. There is a big tank 
locally known as Bada Pokhari in village 
.Chhela under the management and control 
of Madhapur Gram Panchayat. The 
fishery right of this tank is leased out 
from time to time on each occasion for a 
-term of three years, by public auction 
held by the Gram Panchayat. The lease 
granted in favour of defendant no. 1 
expired on 31-3-62. The tank was put to 
auction on 5-4-62 and the plaintiff gave 
-the highest bid for a premium of Rs. 33/- 
‘per year. He was granted lease.for three 
years, that is 1962-63, 1963-64 and 1964- 
65 expiring at the end of March 1965. 
The plaintiff deposited the first year’s 
premium and was granted the patta. But 
.on an application by defendant no. 1, the 
outgoing lessee, he was allowed time till 
20-4-62 to catch the fish reared by him. 
Thereafter on 21-4-62 the plaintiff put 
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fish fries in the tank. It is alleged that 
on 8-6-83 the defendants with a malicious 
intention of putting the plaintiff to loss 
filed an application before the 5.D.0.- 
Cum-Executive Magistrate, first class for 
taking action under S. 145 Cr. P.C. alle- 
ging that the villagers of Chhelia had 
taken lease of the tank through the 
plaintiff, but the latter was falsely claim- 
ing to have taken lease in his personal 
capacity. The S. D. O., Cum-Executive 
Magistrate, first class, by his order dated 
29-11-63 initiated a proceeding under 
S. 145 Cr. P. C. and attached the tank pro- 
hibiting both the parties from catching 
fish. This proceeding was finally disposed 
of on 30-3-65 justaday before the expiry 
of the plaintiff's term of lease, declaring 
the plaintiff’s possession over the fank 
and further observing that with effect 
from 1-4-65 the Madhapur Grama Pancha- 
yat would be at. liberty to lease out the 
fishery right of the tank. Thereafter 
during the period from 9-5-65 to 23-5-65 
the villagers of Chhelia including the 
defendants 1 to 11 are alleged to have 
caught and carried away about 60 maunds 
of fish valued at Rs. 6,000/-. The plaintiff 
contended that there was still about 10 
maunds of fish left in the tank the value 
of which would be about Rs. 1000/-. His 
contention was that if he had not been 
restrained by the preliminary order 
under S. 145 Cr. P. C. he would have 
caught the fish from the tank valued at 
Rupees 7,000/- and that due to the mali- 
cious action of the villagers of Chhelia 
he was deprived of the same. So. he 
brought the suit for recovery of 
Rupees 7,000/- from the villagers of 
Chhelia through the defendants, re- 
presenting the villagers. 


3. The case for the defendants was 
that the villagers of Chhelia used to 
take lease of the fishery right of the 
tank through any one of them and uti- 
lised the sale proceeds ofthe fish for the 
development of the village school Ac- 
cordingly the lease was taken in the 
name of defendant No. 1 and the term 
of lease expired on 31-3-1962. But the 
villagers had not been able to catch the 
entire fish reared by them. When auc- 
tion for fresh lease was advertised the 
plaintiff approached the villagers for 
taking the lease in his name and under- 
took to manage the affairs of the school 
with the income from the lease. The 
school Managing Committee approved 
the plaintiff's proposal in a meeting 
held on 1-4-1962. Accordingly the plain- 
tiff gave the bid on behalf of the 
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villagers in the public auction held on 
5-4-1962 and defendant No. 1 deposited 


a sum of Rs. 20/- from the village 
fund towards the bid amount. But sub- 
sequently the plaintiff falsely claimed 


to have taken the lease in his personal 
capacity. So the villagers had to file 
the application before the S. D. O. for 
initiation of the proceedings under Sec- 
tion 145 Cr. P. C. After expiry of the 
plaintiff's term of lease the villagers 
with the permission of the Grama Pan- 
chayat caught fish weighing three 
maunds from the tank. It was according- 
ly contended that the defendants were not 
liable for damages. 

4. The trial court on a consideration 
of the evidence led by the parties held 
as follows :— 

(1) The plaintiff had taken lease of 
the land in his personal capacity, not as 
representative of the villagers. 


(2) The defendants were fully 
aware that the plaintiff had taken 
lease in his personal capacity and 
therefore, their action in making an 
application on false allegations that 
the lease was on behalf of the 
villagers and in causing a proceed- 


ing under S. 145 Cr. P. C. to be initiat- 
ed and the tank attached in consequence 
thereof was malicious. 

(3) The plaintiff after taking lease of 
the fishery right had reared fish fries 
in the tank in the year 1962. 


(4) The villagers caught 60 matnds of 
fish from the tank in 1965. After de- 
ducting 15 maunds towards expenses of 
catching. the damage sustained by the 
plaintiff was assessed at Rs. 4,500/- at 
the rate of Rs. 100/- per maund of fish. 

(5) The defendants as representing 
the villagers excepting the plaintiff, are 
jointly and severally liable for damages 
to the extent of Rs. 4,500/-. 

(6) The suit was not hit by S. 139 of the 
Grama Panchayat Act. D3 


(7) Defendants 1, 7, and 9 who are 
office bearers of the Grama Panchayat 
were sued in their individual capacity, 
and not in their official capacity. Hence 
there was no necessity of serving any 
notice under S. 139 of the Orissa Grama 
Panchayat Act. 


5. Mr. Srikanta: Mohanti, the learned 
counsel appearing on behalf of the res- 
pondents contended that the claim for 
damages is based on wrongful conver- 
sion. Since a case for damage in tort 
for wrongful conversion has not been 
` pleaded in the plaint it is contended on 
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behalf of the appellants that no relief 
can be granted on that footing. On 
19-1-1976 the respondents filed a petition 
before this Court for amendment of the 
plaint by introducing an alternative claim 
for damages for wrongful conversion 


‘and the prayer was rejected by order 


dated 27-2-1976. It was however urged 
on behalf of the respondents that in the 
plaint as filed all the ingredients that 
are necessary to spell out a claim for 
damages for wrongful conversion are 
present. 


6. Before the materials on the record 
on this point are discussed, it is neces~ 
sary to notice the principle of law bear- 
ing on conversion. The tort of “conver~ 
sion” consists in an act of wilful inter- 
ference, without lawful justification, with 
any chattel in a manner inconsistent with 
the right of another, whereby that 
other is deprived of the use and posses- 
sion of it. (See ATR 1958 SC 274 Dhian 
Singh Sobha Singh v. Union of India). ‘Two 
elements are combined in such inter- 
ference — (1) a dealing with a chattel 
in a manner inconsistent with the right 
of the person entitled to it, and (2) an 
intention in so doing to deny that per- 
son’s right orto assert aright which isin 
fact inconsistent with such right. Winfield 
in his book on Tort (6th Edition Page 
417) defines “conversion” as ‘any act in 
relation to the goods of a person which 
constitutes an unjustifiable denial of his 
title to them’. 


7. There are three distinct methods 
in which one may be guilty of conver- 
sion: (1) by wrongly taking a chattel (2) 
by wrongly detaining it (3) by wrongly 
disposing of it. In the first case the 
wrong-doer acquires a possession which 
is wronfful ab initio. In the second he 
acquires possession rightfully but retains 
it wrongfully. In the third.casé he nei- 
ther takes it wrongfully nor retains it, 
but so acts that it is lost to the true- 
owner. (See Salmond’s Law of Torta. 
llth Edition, Page 316). 


8 To make out a case of conversion 
in order to claim damages, the plaintiff 
must allege and prove that at the time 
of the defendant’s act he had (a) owner- 
ship and possession of the goods, or (b) 
possession of them; or (c) an immediate 
right to possess them, but without either 
ownership or actual possession. There 
could be no conversion in law unless 
the defendants interfered with the plain~ 
tiffs possessory right. No such inter- 


-ference could possibly arise in this case 
‘because . the plaintiff had admittedly no- 


a 
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possession ‘over the tank at the time 
when the defendants caught the fish. 
Admittedly, the term of the lease in 
favour of the plaintiff expired on 31-3- 
1965 and according to the plaintiff the 
villagers caught the fish between 9-5-65 
and 29-5-1965. After expiry of the 
lease, the plaintiff had no right to catch 
fish from the tank. There is no allega- 
tion far less any proof that the plaintiff 
continued to be in possession of the tank 
after expiry of the terms of the lease. 
It isin evidence that the villagers 
caught the fish after obtaining permission 
of the Grama Panchayat, the real owner 
.jof the tank. In our opinion, the plaintiff 
had neither title nor possession over the 
fish in question and the defendants 
having caught the fish with the per- 
mission of the real owner the plaintiff 
had no right to sue them for damages 
on the footing of conversion. 


9. From the plaint allegations and 

submissions made on behalf ofthe plain- 
tiff in the trial court it is apparent that 
the claim for damages was based on the 
_ alleged malicious action of the defen- 
dants in initiating the proceeding under 
S. 145 Cr. P. C. The plaintiff's case is that 
he was unable to catch the fish in ques- 
- ‘tion because of the action of the defen- 
dants in causing a proceeding under 
S. 145 Cr. P. C. to be initiated and the 
loss that he had suffered is attributable 
-to that action. The learned Sub- 
ordinate Judge in Para 10 of his judg- 
, ment observed as follows: 


“"..As I have already set out the case 
* of the plaintiff the whole suit is passed 
for: the malicious act done by the 
villagers of Chhelia in filing an applica- 
' tion intentionally making some false 
‘allegations resulting in the starting of 
proceeding under S. 145 Cr. P. C. and 
not for catching the fish from the 
tank...... ie 


. He seems to have lost sight of the fact 
` that after the defendants had filed the 
petition (Ext. 9/1) the order that was 
passed under S. 145 Cr. P. C. was an 
order of a judicial nature passed by 
the Magistrate and the attachment of 
the tank was made after the Magistrate 
was satisfied that a dispute likely to 
cause a breach of the peace existed and 
that he considered it to be a case of em- 
ergency, in which it was proper for him 
to attach the tank. The basis for in- 
itiating the proceeding under S. 145 Cr. 
P: C. was the satisfaction. of the Magis- 
-trate regarding existence of a dispute 
ikely to cause a breach of the: peace... He 
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did not take action on the petition itself 
but waited till the police submitted 
report after enquiry into the allegations 
made inthe petition. The order of attach- 
ment is not referable to any act of the 
defendants, who merely set the law in 
motion. The defendants, therefore, can- 
not be held liable for the consequent 
loss to the plaintiff on account of the 
order of attachment passed by the 
Magistrate. This view finds support from 
decided cases. 


10. In the case of Durvijay Singh v. 
Muni Narain AIR 1956 All 119 a proceed- 
ing under S, 145 Cr. P. C. was initiat- 
ed at the instance of the defendants and 
the Magistrate acting under S. 145 Cr. 
P. C. attached the land in cultivating 
possession of the plaintiff. As a result 
of the attachment the plaintiff could not 
cultivate the land. Ultimately the 
proceeding terminated in favour of the 
plaintiff who brought a suit for damages 
for the loss sustained by him. In dis- 
missing the plaintiff’s claim for damages 
the court held (at p. 120) :— 


“The attachment therefore, was made 
after the Magistrate was satisfied that a 
dispute likely to cause a breach of the 
peace existed, and that he considered. it 
to be a case of emergency, in which it 
was proper for him to attach the plots 
in dispute. After the defendants had 
lodged a report alleging that there was 
a danger of a breach of the peace, it 


was open to the Magistrate to be satis- 


fied or not to be satisfied as provided in 
S. 145 Cr. P. C. 


He had the jurisdiction to decide -as 
to whether he would take action under 
that provision of law. His decision, 
therefore, intervened or came in as_ it 
were between the report made by 
defendants and the attachment which 
was subsequently made and due to which 
the plaintiffs were unable to cultivate 
the plots.” 


Asimilar case cameup before the Cal- 
cutta High Courtin Rani Mina Kumari 
Bebi v. Surendra Narain Chakraverty 


` (1910) 14 Cal WN 96. In that case also the 


proceeding under S. 145 Cr. P. C. was 
initiated and subsequently an order was 
passed under S. 146 Cr. P. C. in conse- 
quence whereof the plaintiff remained out 
of possession of the agricultural land 
and was unable to cultivate it during the 
pendency-of the proceeding. The plaintiff 
then brought a suit for damages 
basing his cause of action on his ouster 


: on account of the order passed under 
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S. 146 Cr P. C. The learned Judges 
after considering a large number of En- 
glish cases observed: 


“It is well settled that no action will 

lie against any person for procuring an 
erroneous decision of a court of Justice. 
This is even though the court has no 
jurisdiction in the matter and although 
its judgment or order is for that or any 
other reason invalid. A court of justice 
is not the agent or servant of the liti- 
gant who sets it in motion, so as to 
make that litigant responsible for the 
errors of law or fact which the court 
commits. Every party is entitled to rely 
absolutely on the presumption that the 
court will observe the limits of its own 
jurisdiction and decide correctly on the 
facts and law.” 
On the aforesaid view it was held that 
the plaintiffs suit for recovery of dama- 
ges would not lie against the defendant 
upon whose complaint the enquiry lead- 
ing up to order had been initiated. 


In the case of Ammani Ammal v. Sel- 
lavi Ammal (1883) ILR 6 Mad 426 a 
dispute having arisen regarding posses- 
sion of certain land, an order was passed 
by a Magistrate prohibiting both . the 
plaintiff and defendants from interfering 
with the land until either party esta- 
blished his title in a Civil Court. Conse- 
quently the lands remained uncultivated 


| in the following year. The plaintiff 


sued for damages for the loss of profits 
resulting from non-cultivation of the 
land. The court held that the damages 
were not the probable result of the de- 
fendant’s act but were consequence of a 
judicial act of the Magistrate. 


11. Applying the principles enunciat- 
ed in the aforesaid cases we hold that 
the plaintiffs loss of possession of the 


ijtank must be attributed to the judicial 


act of the Magistrate acting within the 
limit of his jurisdiction and as such de- 
fendants cannot be held liable for 
damages, 

12. Mr. Srikanta Mohanty, the learn- 
ed counsel for the respondents cited the 


eases of Narayan Mudali v. Peria Kala- 
thi AIR 1939 Mad 783 and Adikanta 


Sahu v. Kasiram Rout (1972) 2 Cut WR 


1242. In our opinion these cases can be 
of no assistance to him. In those cases 
proceedings under Ss. 144 and 107 Cr. 
P. C. were initiated and the person af- 
fected sued for malicious prosecution. 
The question for consideration was whe 
ther initiation of a proceeding under 
S, 144 Cr. P. C. under S. 107 Cr. P. C. 
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amounted to prosecution and whether 
that prosecution was malicious. None 
of these cases can therefore be said to 
be authority for the proposition that 
the party who being prohibited by 
an order of attachment loses possession 
of the property is entitled to sue the 
person at whose. instance the proceedings 
were initiated for damages based on 
account of such loss of possession. 


13. In the premises aforesaid, we are 
clearly of the opinion that the plaintiff 


is not entitled to any dama- 
ges having regard to the nature 
of his suit. We allow the appeal and 


set aside the decision of the court below. 
The plaintiffs suit shall stand dismiss- 
ed. In the circumstances of the case we 
direct the parties to bear their own costs 
throughout. f 

S. K. RAY, J.:— I agree. 


Appeal allowed, 
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` P. K. MOHANTY, J. 
Harekrushna Patnaik and another, Appel- 
lants v. Damodar Biswal and others, Res- 
pondents. 
Second Appeal No. 
D/- 18-2-1977.° 
Limitation Act (86 of 1968), Art. 47 — 
Starting point — Failure of executory consi- 
deration — Vendor to deliver possession of 
land sold, to the vendee — Possession not 
delivered — Suit for refund of money by 
vendee — Limitation starts from date of sale. 
Plaintiff paid money to defendant upon 
existing consideration, namely, the conside- 
ration for delivery of property sold. On the 
failure of such delivery, the plaintiff filed the 
present suit claiming, inter alia, the refund 
of money paid to the defendant. 


857 of 1978, 


Held that consideration which existed at the 
time when money was paid, may later fail for 
variety of reasons. It may fail because the 
vendor commits breach of the contract in 
pursuance of which the money was paid. 
Where the consideration consists of promise 
to do something for the purchaser and the 
promise is repudiated there would both oc- 
our breach of contract and failure of const 
deration. The date of failure of considera- 
tion in such case would be the same as the ` 


*From Decision of K. M. Subudhi, Sub. J. 
Balasore, D/- 25-6-1978. 
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date of breach and the purchaser's right to 
claim refund of money arises at that point of 
time. Under S. 55 (1) (f) of the T. P. Act, 
the vendor is bound to deliver possession 
of the land to the purchaser and when the 
vendor fails to deliver such possession there 
is a breach of contract and immediate fai- 
lure of consideration. If there was a failure 
of consideration the purchaser had a right 
to sue at that time to recover back his pur- 
chase money. Therefore, time began to run 
from the date of sale, Case law discussed. 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1955 Orissa 11 
AIR 1985 All 759 - 10 
AIR 1934 Cal 148 9 
AIR 1984 Pat 148 9 
AIR 1918 PC 151 8 
AIR 1915 Mad 708 — ll 
(1892) ILR 19 Cal 123 (PC) 7 


D. S. Nanda, for Appellants; B. K. Pal, 
for Respondents. 

JUDGMENT: — The plaintiffs are in ap- 
peal against a decree of affirmance. 


2 The suit lands originally belonged to 
one Pandab Rout. On 5-11-55 he executed 
a sale deed in respect of the same in favour 
of defendant No. 1 Damodar Biswal who 
was then a minor. Defendant No, 2 Nila- 
mani Biswal, acting as the father-guardian of 
defendant No. 1, sold the suit lands to the 
plaintiffs by a registered sale deed dated 
7-11-62- for a consideration of Rs. 250/-. On 
21-12-67 plaintiffs filed the suit for declara- 
tion of title and for recovery of possession 
and damages. In the alternative, they prayed 
for a decree for refund of consideration to- 
gether with interest at the rate of 12 per 
cent per annum. Their contention was that 
defendant No. 2 was the real owner of the 
suit lands and that defendant No, 1 was 
only a name lender under the sale deed 
dated 5-11-55 executed by Pandab Rout. 
Their further contention was- that while they 
were in possession of the suit lands, they 
were dispossessed from the same on 
15-12-56. 


During the pendency of the suit defen- 
dant No. 1, on attaining majority, sold the 
suit lands to defendant No. 3 by a register- 
ed sale deed dated 15-11-70. 

8. Defendants denied the plea of benami. 
They asserted that defendant No, 1 was- the 
real owner of the suit lands and that the 
plaintiffs never possessed the same by virtue 
of the sale deed dated 7-11-62. They chal 
lenged the validity of the sale deed and de- 
pied the passing of.consideration thereunder. 
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4, Both the courts below negatived the 
plea of benami. They came to the findings 
that the sale by defendant No. 2 in favour 
of the plaintiffs being in contravention of 
S. 8 of the Hindu Minority and Guardian- 
ship Act, 1956 was voidable and that the 
plaintiffs never obtained possession of the 
suit lands, They also found that the plain- 
tiffs’ claim for refund of consideration was 
barred by limitation, 


5. The only question which was seriously 
argued at the time of hearing of this appeal 
is whether the claim for refund of considera- 
tion is barred by limitation. The learned 
counsel appearing for both the parties con- 
ceded, and in my opinion they did so right- 
ly, that Art. 47 of the Indian Limitation Act, 
1968 is the proper Article to be applied to 
this case. That Article deals with a suit for 
recovery of money paid on an existing con- 
sideration which afterwards fails. Period 
of limitation is three years from the date of 
the failure of consideration. Both the courts 
have held that the failure of consideration was 
at the date of sale, that is, 7-11-1962 and 
the suit having been filed on 21-12-1067 it 
was barred by limitation. 


6. In order to attract the application of 
Art. 47 of the Limitation Act, 1963 three in- 
gredients must be established, Firstly, the 
suit must be for recovery of money which 
has been paid by the plaintiff to the defen- 
dant; secondly, such money must have been 
paid upon a consideration which was in exis- 
tence at the time of the payment, and 
thirdly, the consideration should have after- 
wards failed. It is not disputed in this case 
that the plaintiffs paid money to defendant 
No. 2 on 7-11-1962 upon existing considera- 
tion, namely, the consideration for deilvery! 
of the property sold. Consideration which, 
existed at the time whem the money was paid: 
may later fail for variety of reasons. It may 
fail because the vendor commits breach of 
the contract in pursuance of which the money 
was paid. Where the consideration consists 
of promise to do something for the purchaser 
and the promise is repudiated there would 
both occur breach of contract and failure of 
consideration. The date of failure of conside- 
ration in such cases would be the same as 
the date of breach and the purchaser’s right 
to claim refund of money arises at that point 
of time. Under S, 55 (1) (f) of the Transfer 
of Property Act the vendor is bound to de 
fiver possession of the land to the purchaser 
and when the vendor fails to deliver such 
possession there is breach of contract and 
immediate failure of consideration. If there 
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was a failure of consideration the purchaser 
fiad a right to sue at that timeto recover 
back his purchase money. ‘Therefore time 
began to Tun from the date of sale. But where 
actual possession of the property sold is: given 
to the purchaser, different consideration would 
arise. Possession given to the purchaser is 
existing consideration and if afterwards he is 
dipossessed of the property there would be 
failure of consideration from the date of 
dispossession. This view finds support from 
the following reported cases. 

7. In Hanuman Kamat v. Hanuman Man- 
dur, (1892) ILR 19 Cal 128 (PC). their 
Lordships of the Privy Council held that in 
a case where the sale was not necessarily 
void but only voidable, Article 97 of the old 
Limitation Act (corresponding to Art 47 of 
the new Act) would be applicable as govern- 
ing a suit to recover money upon an existing 
consideration which had afterwards failed and 
that time would run when the vendee 
endeavoured to obtain possession of the 
property and being opposed found himself 
unable to obtain possession. 

8. The Privy Council decision in AIR 
1918 PC 151 (Juscurn Boid v. Pirthichand 
Lal Choudhury) also affords some assistance 
in deciding the present case. At page 152 of 


| the Report their Lordships observed: 


“There may be circumstances in which a 
failure to get or retain possession may be 
regarded as the time from which the limita- 


! tion period should run, but that is not the 


case here.” 

9. In AIR 1955 Orissa 11 (N, V. Jagan- 
nadhayya v. Ramanatha) a Bench of this court 
while pointing out the distinction between 
Articles 115 and 97 of the old Limitation Act 
observed as follows:— ; 

“Article 115, Limitation Act. would apply 
to a case of damages for breach of contract 
by the defendant, and Article 97 would ap- 
ply to a case where that which is to pass 
from one contracting party to the other can- 
not, by reason of circumstances since the con- 


i tract pass to the other party and therefore 


the plaintiff calls upon the defendant to ful- 


i fil the terms of his contract either expressly 


or impliedly that he will in such circum- 
stances return. anything which has been al- 
‘ready paid on account of the contract.” 

| Reliance was placed on AIR 1984 Cal 148 


sioners of the Tollygunge Municipality). and 
'ATR 1934 Pat 148 (Lalji ‘Singh v. Ramrup 
| Singh). ; 

10. In AIR 1935. All 759 “(Abdul ‘Shakur 





| Shan V Rajdi Kishore Saran i Sing) ‘tha 
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A. LR. 


facts were that the plaintiff paid considera- 
tion money for defendant’s promise to ex~' 
ecute the leasé of his land. The defendant 
broke the promise and refused to execute the 
lease. The plaintiff sued for refund of money 
paid by him for the defendant's promise. The 
Court held that it was either a claim for 
money paid on existing consideration which 
afterwards failed in that the payments were 
made in consideration of promise to execute 
the lease and the promise was later repudiat- 
ed or it was a claim for compensation for 
breach of contract express or implied not in 
writing registered and not specifically pro- 
vided for. 

This case suggests that where the consi- 
deration consists of promise to do something 
for the plaintiff and the promise is repudiat- 
ed, there is- a breach of contract and also a 
failure of consideration and the date of failure 
of consideration would be the same as the 
date of breach. 


ll. In AIR 1915 Mad 708 (Subbaraya 
Reddiar v. Rajagoapla Reddiar), Seshagiri 
Aiyar, J. classified under the following three 
heads several cases. cited before him, 

“(a) Where from the inception the vendor 
had no title to convey and the vendee has 
not been placed in possession of the property; 

(b) Where the sale is voidable on the 
objection of the third parties and possession 
is taken under the voidable sale; and 

(c) Where though the title is known to be 
imperfect the contract is in part carried out 
by giving possession of the property.” 

The learned Judge held that in the first 
class of cases the starting point of limitation 
would be the date of sale, while with regard 
to the other two classes the cause of action 
to claim damages would arise only when 
the vendor’s possession is disturbed. 


12. No decision was cited at the Bar 
which would apply with better force to the 
facts of the present case. But the decisions 
that I could find referred to above, giva 
ample support to the view that I have taken. 
Accordingly I hold that there was failure of 
consideration on the date of sale when the 
defendant no. -2 was in breach to perform 
his paft of the contract in delivering posses: 
sion of the property, Once this view is taken 
that the period of limitation started running 
in this case on 7-11-1962 when the considera- 
tion fell through. the suit instituted on 
21-12-67 obviously beyond three years, the’ 
period fixed for such suit, must be held to he 
barred by limitation. ; 

13. The result therefore. is that the on 
peal fails and is dismissed but: in the circum- 
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stances, the parties are directed to bear their 
own costs throughout. 
Appeal ‘dismissed. 





AIR 1978 ORISSA 121 
R. N. MISRA, J. 

Executive Engineer, Ganjam, Appel- 
lənt v. Sankar Maharana, Respondent. 

Misc. Appeal No. 76 of 1977 D/- 11-1- 
1978.* 

(A) Arbitration Act (10 of 1940), 
Ss. 16(1) (c) and 30 — Courts’ power- to 
modify or set aside award — Scope — 
Omission to give reasons — Not sufficient 
ground to set aside award. 

When parties constitute an Arbitrator 
as the sole and final Judge of any dispute 
between them, they bind themselves as a 
tule to accept the award as final and 
conclusive. The award is liable to be 
corrected, modified or set aside only 
under the limited scope of the provisions 
made under the Act. Unless the mistake 
is evident on the face of the award or in 
some paper accompanying and forming 
part of the award, the court has no 
jurisdiction to touch the award, Unless 
the: illegality is apparent on the face of 
the award, the court has no jurisdiction 
tə interfere with the award. Where no 
reasons have been given, it is difficult to 
sustain the objection that there has been 
a mistake because nothing is apparent on 
the face of the award. AIR 1967 SC 1030 
Followed. (Para 3) 


Anno: AIR Manual (ard Edn.) Arbi- 
tration Act (1020), S. 16 Note 6 and S, 30 
N. -19. 


(B) Arbitration Act (10 of 1940) Ss. 13, 
29 — Power of arbitrators to award inte- 
rest — Scope. 


Unless there is a specific clause in the 
agreement, prohibiting award of interest, 
the Arbitrator, has jurisdiction to award 
interest from the due date of payment 
till the date of the award. The Award of 
the Arbitrator cannot, therefore, be 
guestioned on.the ground that he allow~ 
ed interest from the due date till the date: 
of the decree. If there was no term in 
the agreement that interest is not to be 
awarded and the dispute included a 
specific reference to the award of inte- 
rest there can be no scope for entertain~_ 


*(From Order of A. V. Rama Rao Sub-J: 
Berhampur D/- 10-1- ene 
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ing the objection. in regard to award of 
interest, (1971) 37 Cul LT 937 Rel. on. 

(Para 4) 

Anno: AIR Manual (8rd Edn.) Arbi- 

tation Act (1940), S. 13, N. 5 and S. 29 


Cases Referred: Chronological Paras 
(1974) 2 Cut WR 917 
(1971) 37 Cut LT 937 
1970 SCD 530 
ATR 1967 SC 1030 3 
AIR 1967 SC 1032 
AIR 1963 SC 1685 
AIR 1962 Ori 91 
AIR 1951 Pat 201 
ATR 1925 Cal 599 
Addl. Govt, Advocate for Appellant; - 
S. S. Basu and R. K. Das for Respondent. 


D; 


Teo G9 G9 GD De ee fe S 


JUDGMENT :— This is an appeal under 
S. 39 (1) (vi) of the Arbitration Act of 
1940 (hereinafter referred to as the ‘Act’) 
directed against the judgment of the 
learned Subordinate Judge of Berhampur 
refusing to remit an award and making 
it a rule of the court, 


2. Respondent entered into a contract 
in the prescribed F-2 form with the Ex- 
ecutive Engineer (Roads and Buildings) 
Division, Ganjam, for the laying of the 
approach road to the high-level bridge 
over river Bagua between Aska and 
Boirani. There was dispute between the 
parties in the matter of payment of the 
dues for the work done by the contractor 
and the contractor invoked the arbitra- 
tion clause in the contract. Ultimately 
under S: 20 of the Act, an application 
was made to the court and the court ap- 
pointed Sri Banabasi. Patnaik, Superin- 
tending Engineer in the employment of 


‘the State Government as Arbitrator. On 


14-2-1976, the award was made and on 
17th February, 1976, the same was filed 
in court, On behalf of the Executive 
Engineer, objection was raised to the 
award on several grounds, but by order 
dated 10th January, 1977, the learned 
Subordinate Judge refused to set aside 
the award and remit the same and made 
it a rule of the court, - 


3. As would appear from the award 
itself, the Arbitrator has not given. any. 
reasons for his conclusions on different 
heads. It ig conceded on behalf of the ap-. 
pellant. that the award is. not vulnerable 


for not indicating reasons for the. conclu- 


sions. The legal position is settled that the’ 
Arbitrator is the final judge ‘of the facts 
and law and his decision is not open, to 


scrutiny | by. the court, See, Firm Madan- . 





' P. C. Chanda, AIR 1962 Ori 91, 


lel Roshanlal Mahajan v. Hukumchand 
Mills Ltd., Indore, AIR 1967 SC 1030. It 
has been reiterated on several occasions 
that the Arbitrator is a Judge of the 
choice of the parties and his decision 
should not be set aside even if there be 
mistakes on questions of law and fact. 
See, Union of India v. A. L. Rallig Ram, 
AIR 1963 SC 1685. A Bench of this 
Court in the case of State of Orissa v. 
sum- 
marized the position thus :— 

oaase There is no special form in which 


made. As pointed out in Halsbury, Third 
Edition, Volume 2, page 42 

‘unless the agreement of reference 
prescribes in what form the award is to 
be made, it may be made in such form 
as the Arbitrator or Umpire may think 
fit.’ r 


The Arbitrator is also not bound to 
give reasons for his award, or to state 
why and how he came to his conclusion. 
On the contrary the giving of reasons 
would be an invitation to a party to em- 
bark upon further litigation—see Sreelal 
v. J. F. Madan, ILR 52 Cal 100: (AIR 
1925 Cal 599). As pointed. out in Union 
of Indig v. Premchand Satram Das, AIR 
1951 Pat 201 even if the award is baldly 
stated without giving reasons for it, it 
cannot be assailed even if it be against 
facts or repugnant to law. Doubtless er- 
rcrs of law on the face of the award may 


| make it vulnerable unless it can be fur- 


ther shown that the parties agreed to re- 
fer the question of law also to the arbi- 
trator for his final decision.” 


It is well settled that when ` parties 
constitute an Arbitrator as the sole 
and final Judge of any dispute be- 
tween them, they bind themselves as 
a rule to accept the award as final 
and conclusive, The award is Hable to ba 
corrected, modified or set aside only 
under the limited scope of the provisions 
made under Ss, 15 and 30 of the Act. Un- 
less the mistake is evident on the face of 








the award or in some paper accompany- 
ing and forming part of the award, the 
jcourt has no jurisdiction to touch the 
laward. In the case of Firm Madanlal 
Roshanlal Mahajan (AIR 1967 SC 1030), 
the Court laid down that unless the il~ 
legality is apparent on the face of the 
award, the court has no jurisdiction to 
interfere with the award. Where no rea- 
sons have been given, it Is indeed diff- 


cult to sustain the objection. of the aps 
| 
| 
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the award of an arbitrator should be 


A.LR. 


pellant that there has been a mistake 
because nothing ig apparent on the face 
of the award. 


4. The only other objection which has 
been raised by learned Additional Gov- 
ernment Advocate is to the award of in- 
terest at six per cent for three years twa 
months, It is stated that the matter was 
referred to arbitration on 11-2-1975 and 
the award was made on 14-2-1976 where- 
in there is a direction for payment of 
interest for a total period of three years 
two months. It is contended that the 
Arbitrator has jurisdicion to award in- 
terest from the date of the award, but 
has no authority to grant interest pen- 
dente lite or prior to entering upon the 
reference. A Bench of this Court in the 
case of State of Orissa v, Govinda, (1971) 
37 Cut LT 937 has held: 


"It is now well settled by series of Su- 

preme Court decisions that umless there 
is a specific clause in the A eement, 
prohibiting award of interest, the Arbi- 
trator has jurisdiction to award interest 
from the due date of payment till the 
date of the award. Firm Madanlal Ro- 
shanlal Mahajan v. Hukumchand Mills 
Ltd., Indore (AIR 1967 SC 1030), Union 
of India v, Bungo Steel Furniture Pri- 
vate Ltd. (AIR 1967 SC 1032) and .M/s 
Ashok Construction Co. v. Union of India 
(1970 SCD 530). The Award of the Arbi- 
trator cannot, therefore, be questioned 
on the ground that he allowed: interest 
from the due date till the date of the 
decree, There was no term in the Agree~ 
ment that interest is not to be awarded. 
The dispute included a specific reference 
to the award of interest. As such the 
Arbitrator exercised his jurisdiction 
legally in awarding interest.” 
The same principle has been followed in 
a later decision of this Court in the case 
of State of Orissa v, Govinda, (1874) 32 
Cut WR 917. 


In the present case, interest had been 
specifically claimed, as would appear 
from the claim petition before the Arbi~ 
trator. I see no scope for entertaining the 
objection of the learned Additional 
Government Advocate in regard to award 
of interest, . : 


5. The appeal accordingly fails and is 
dismissed with costs, P ` 
Appeal dismissed, 
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; R. N. MISRA, J.. 

Fakir Senapati, Appellant v. Tahsildar, 
Sadar, Cuttack and others, Respon- 
dents, _ oe 

Second Appeal No. 
12-9-1977.* 

(A) Civil P. C. (1908), S. 100 — Se- 
cond Appeal — Intérference. with find- 
ings of fact — Findings of Courts below 


131 of: 1974, Dj- 


reached on evidence cannot be vacated 
In second appeal. (Para 9) 
Anno: AIR Comm. C.P.C. (8th Edn.) 


S. 100 N. 52. 

(B) T. P. Act (1882), S. 105 — Creation 
of lease — Lease of agricultural land — 
Can be created by acceptance of rent. 
ILR (1961) Cut 595, Dist. (Para 9) 

Anno: AIR Comm., T. P. Act (4th Edn.), 
S. 105 N. 8. 

(C) Specific Relief Act (1963), S. 37 — 
Permanent injunction — Relief of per- 
manent injunction against owner — Can 
be granted on the basis of title — Plain- 
ff failing to establish his title — Not 
entitled to relief ` of. injunction against 
owner. (Para 10) 

Anno: AIR Manual (3rd Edn.), Specific 
Relief Act, S. 37 Note 1. 

Cases Referred: Chronological Paras 
TLR (1961) Cut 595 8 

S. N. Sinha, for Appellant; Govt. Advo~ 

cate, for Respondents. - 


JUDGMENT:— Plaintiff has carried 
this second appeal against the. affirming 
judgment and decree of the learned Ad- 
ditional Subordinate Judge of Cuttack in 
a suit for permanent injunction against 
defendants 1 to 3 restraining them from 
evicting him. from the disputed property 
and prohibiting defendants from recover- 
ing the final penalty assessed on him 
under the Orissa Prevention of Land En- 
croachment Act. 


2. According to the plaintiff, he appli- 
ed to the Tahsildar of ‘Cuttack for ob- 
taining lease of the three. acres of land 
from out of plot no. 2210 under Amabadi 
Khata No. 408 in Tauzi-No, 4943 and the 
lease was for agricultural purposes. 
Plaintiff's application was registered as 
lease case No. 328 of 1961-62 and on 20th 
ot December, 1961, the Tahsildar direct- 
ea grant of lease in favour of the plain- 
tiff on payment of Salamj of Rs. 300/- 


‘*(From order of B. K. Patnaik, Addl 


Sub. J. Cuttack D/- 22-12-1973.) 
KU/LU/E342/77/MNT/WNG ` 
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and annual rent of Rs.19.44, In January, 
1962, the Naib Tahsildar issued appro- 
priate rent receipts. The Tahsildar Amin 
demarcated the leasehold and put the 


. plaintiff in -possession. The succeeding 


Tahsildar was not prepared to accept the 
lease and issued a General Notice (on 
2i-5-1963 to the effect that no land in 
the mauza in question had been leased 
out. The plaintiff thereupon appeared be- 
fore him and claimed that he was lessee 
of the disputed property. Encroachment 
Case No. 14 of 1963 was initiated: against 
the plaintiff on the footing that plain- 
tiff was a trespasser and had no right to 
possess the land, Plaintiff applied for the 
certified copy of the order granting lease 
to. him but the same was not issued. The 
Tahsildar passed an order .of eviction of 
the plaintiff and assessed penalty as also 
rent. As plaintiff failed.to obtain any re+ 
lef in the appeal filed by him against 
the said order, he ‘ultimately came with 
the present suit. 


. 3. Defendants have . taken the stand 
that no application:-had been made by 
the plaintiff for grant of a lease and the 
same had not been registered as Lease 
Case No. 328 of 1961-62 and no order 
granting lease had ever been passed by 
the Tahsildar. It is also maintained that 
no Salami had been. accepted from the 
plaintiff and no Patta had been issued. 
It is denied that any Amin had been de- 
puted under directions of the Tahsildar 
to demarcate the leasehold and deliver 
possession thereof to the plaintiff. Pay- 
ment of rent by the’ plaintiff and issue 
of a- receipt to him have also been deni- 
ed. It has been alleged that the plaintiff 
în connivance with some of the assistants 
of the Tahsil Office has manipulated 
ta obtain a rent , receipt in a fraudulent 
manner, In the circumstances, the initia- 
tion of the proceeding for his eviction 
was justified and. the several orders which 
are impugned are not open to attack. 


4. Six witnesses were examined for 
the plaintiff and five for the defendants. 
Both sides produced several documents. 
The learned Munsif came to hold that 
plaintiff had not obtained the grant of a 
lease according to rules; fraud had been 
practised on the plaintiff by one K. 
Mohapatra, said to be the lease clerk in 
the Tahsil Office; plaintiff had never 
been admitted into tenancy as he has 
failed to establish payment of Salami. 
As no Patta had been produced by the 
plaintiff, the trial court - came to hold 
that . plaintiff had no title. to: the alleged 


l 
[j 


j 


t 
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leasehold. The suit was, therefore, dis- 
missed. 
On appeal, the learned Additional 


Subordinate Judge, took the same view 
ənd upheld the decree dismissing plain- 
tiffs suit, 

5. Mr. Sinha appearing for the plain- 
tiff-appellant contends that the scope of 
the suit had been wholly misconceived 
and on the basis of the rent receipt, the 
courts below should have come to hold 
that the plaintiff had been admitted into 
en agricultural tenancy and, therefore, 
no eviction proceeding lay against him 
as a tenant could not be a trespasser, It 
is further maintained that the courts be- 
low should have come to hold that there 
was actually a lease case bearing No, 328 
of 1961-62 and as the same had not been 
produced though called for, adverse in- 
ference should have been drawn against 


| the defendants. 


6. In paras 1, 2 and 3 of the plaint, 
plaintiff asserted that he made an 
application for lease to the Tahsildar 
of Cuttack and the same came to be 
registered as lease case No. 328 of 
1961-62 and an order for grant of 
raiyati lease was passed on 20-12-1961 


! on condition that Salami of Rs, 300/- has 


to be paid and annual rent would be 
Rs. 19.44 paise. According to the plain- 
tiff, the rent was paid on 17-1-1962. Ext. 
4is claimed to be that rent receipt. P.W. 5 
claims that he was the Naib Tahsildar of 
the area till 1963 and he had issued Ext. 


! 4. The witness has admitted in cross-exa- 


mination that he never saw any lease 
Patta of the plaintiff nor has he seen the 
receipt in token of payment of Salami. 
According to the witness, a Parwana was 
‘given to him by one K. C. Mohapatra, 
ithe Lease Clerk, at Jagatput, The plain- 
tiff came with the lease clerk to the 
Naib Tahsildar at the time of payment 
of the rent. It is the authority indicated 
in the Parwana which led to acceptance 
of rent by him, The courts below have 
come to hold in the absence of any re- 
cord of the lease case, a copy of the 
order granting lease, the receipt show- 
ing payment of Salami and the like that 
there was actually no lease proceeding 
‘and there was no direction of the Tah- 





sildar to lease out the disputed property 
in favour of the plaintiff. Some of the 
ministerial staff in the office of the Tah- 
sildar carried on intrigues with a view to 
collecting ‘money for their own purposes 
and the instant case appears to be one 
where the plaintiff had been cheated. 


| 7. ‘There is no clear material to support 


A. ŁR.. 


the plaintiffs stand that there was a 
grant of lease in his favour. The small links 
on which Mr. Sinha wanted to rely to 
build up the basis for the plaintiff's right, 
I do not think, can be relied upon for 
holding that the plaintiff had a grant of 
lease of the disputed property. At any 
rate, the evidence having not been ac- 
cepted by the two courts below, in se- 
cond appeal, I do not think, the facts call 
for interference, 


8. According to the plaintiff, the grant 
was on the basis of Salami and rent. Ad- . 
mittedly Salami has not been paid. Even 
if it is said that rent had been accepted, 
tenancy would not indeed accrue as long 
as Salami has not been paid. It is, how- 
ever, unnecessary to examine that aspect 
of the matter when in view of the clear 
findings, the courts below have come to 
the conclusion that plaintiff has failed 
to prove that he is lessee of the pro- 
perty. The plaintiff himself has admitted 
in cross-examination : 


“I had not filed any application or had 
not deposited any Amin fee, but -Krushna 
Mohapatra had done so.” 


It is on the basis of this evidence that 
the trial court had come to hold that 
plaintiff had been duped by the said em- 
ployee in the Tahsil Office, 


9. Law is indeed settled that agricul- 
tural tenancy can be created by aceept- 
ance of rent, In the case of Basiruddin 
v. State of Orissa ILR (1961) Cut 595, a 
Bench of this Court has held that the 
State Government’ comes within the 
meaning of ‘landlord’ under the Orissa 
Tenancy Act and, therefore, the State 
also can create ` agriċultural leases by 
mere acceptance of rent. Here, however, 
the setting of events is somewhat different, 
Admittedly, tenancy was on terms of 
Salami and rent, There is also lot of 
doubt as to the genuineness of the rent 
receipt. It is not for me in second appeal 
to vacate the findings of the courts be- 
low reached on evidence, 


10. I am, therefore, inclined to agree 
with the learned Appellate Judge in his 
conclusion that the plaintiff had failed 
te establish that he was a lessee of the 
property. Since the State is the true 
owner and relief of injunction against the 
true owner can be had on the basis of 
title, once plaintiff fails to establish title, 
he is not entitled to the relief for injunc- 
tion. The suit was rightly dismissed and 
the second appeal must accordingly fail. 
The facts of the case, in my opinion, jus- 
tity that plaintiff may- not ...be saddled 
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with costs of litigation since he. himself 


has been duped, 
Appeal dismissed, 
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S. ACHARYA, J. 

Sailendra Kishore Patnaik, Appellant 
v. Harekrushna Satpathy and "others, Res- 
pondents. 

Second Appeal No. 
6-9-1977.* 

(A) Evidence Act (1872), S. 64 — Ob- 
jection to admissibility of documents. 

When documents are marked as exhi- 
bits without objection of a particular 
party, that party cannot raise the objec~ 
tion that the said document has not been 
admitted in evidence, but that party can 
impeach that document and the contents 
thereof in all other possible manner, 

(Para 7) 

Anno: AIR Manual (3rd Ed.}, Evi. Act, 
S. 64, N. 6, 

(B) Civil P.C. (1908), S. 100 — Find- 
ing of fact — Finding based on proper 
discussion and consideration of relevani 
evidence on record — It cannot ordinari- 
ly be allowed to be challenged in second 
appeal. (Para 7) 
` Anno: AIR Comm, (8th Edn.) C. P. C 
S. 100, N. 52. 


(C) Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Duty of Court. 

If a trial court or a court of first ap- 
peal does not consider it necessary to 
discuss In detail any relevant evidence 
on record, it should better indicate its 
reasons in short to that effect so that 
High Court would not be required to 
probe into the matter like a first court of 
appeal. (Para 9) 

Anno: AIR Manual (3rd Edn.) Evi, Act, 
S. 3, N. 29. 


K. N. Sinha, A. S. Naidu, S. Mo- 
banty and S. D. Das, for Appellant; S, K. 
Dey, for Respondents. 

JUDGMENT:— The unsuccessful plain- 
tiff in both the courts below has pre- 
ferred this appeal 
_2. The plaintiff's case in short is that 
be purchased the suit land by oral sale 
cn 25-10-54 from Laxmi Bewa, the origi- 
nal owner thereof, for Rs, 95/- and took 


187 of 1974, Dj- 


‘delivery of possession of the same, There-- 





*(From order of B. Misra, Dist. J., Bari- 
pada, D/- 6-4-1974. ' 


RU/LU/E340/77/SSG. ~ oe 
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after he continued in peaceful possession 
of the property and got the same muta- 
ted in his name. After the death of Lax- 
mi Bewe on 2-2-55 the plaintiff obtained 
permission from the municipality for con- 
structing a house on the suit land. The 
plaintiff remained absent from Baripada 
for a long time and in 1962 he came to 
learn that defendant no. 1 was trying to 
construct a house forcibly on the suit site. 
So the plaintiff initiated a proceeding 
u/s 145 Cr.P.C, which ultimately was 
decided in favour of defendant no, 1, 
Hence this suit, 

3. Defendant no, ls case is that he 
orally purchased the suit land from Lax- 
mi Dei for Rs. 60/- on 30-5-41 and got 
delivery of possession of the same. Laxmi 
died in the year 1943. Defendant no. 1 
thereafter built a house on that land in 
November, 1950 after obtaining the neces- 
sary permission from the Municipality. 
The plaintiffs case of purchase of the 
suit land by -him has been denied by this 
defendant and he asserts that the plain- 
tiff by fraudulent means got the suit pro- 
perty mutated in his name without the 
knowledge of this defendant. 


Defendant no. 2 on his own application 
was impleaded as a party in the suit, His 
case was that he being the nephew of 
Laxmi was her nearest heir and accord- 
ingly after Laxmi’s death he acquired 
right, title and interest in the suit land 
and he was in possession of the same. 
He further asserted that Laxmi never 
sold the suit property either to the plain- 
tiff or defendant no. 1. 


4. The trial court dismissed the plain- 
tiffs suit on the finding that Laxmi died 
on 11-446 and so she could not have-sold 
the suit land to the plaintiff on 25-10- 
54 as alleged by the plaintiff and hence 
the plaintiff has no right, title and in- 
terest in the suit property. It found that 
Laxmi orally sold the suit property to 
defendant No. 1 but the said sale was not 
in accordance with law as the required 
permission. of the State for making the 
said sale had not been obtained. It how- 
ever held that Laxmi had delivered pos- 
session of the suit propetry to defendant 
No. 1 in the year 1941 and he was in 
possession of the. same. On the said find- 
ings it concluded that defendant No. 1, 
being in possession of the suit property, 
was entitled to continue in possession of 
the same till he was evicted, if at all, 
by the State in accordance with law. The 
case of defendant no. 2 was disbelieved 
and Jue claim on the suit Jand was dis- 
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5. The plaintiff as well as defendant 
no. 2 filed two appeals against the said 
findings and decision of the trial court 
and the first appellate court by its com- 
! mon judgment dated 3rd January, 1970 
allowed the plaintiffs appeal and dis- 
missed that of defendant no. 2 There- 
upon defendant no. 1 only preferred se- 
cond appeal no. 74/70 in this Court. De- 
fendant no. 2 did not prefer any appeal 
against the decision of the first appellate 
court. So the decision dismissing his claim 
on the suit land stands confirmed. This 
Court remanded the entire appeal pre- 
ı ferred by the plaintiff to the first appel- 
late court for fresh disposal according to 
law. The appellate court has thereafter 
| arrived at the following findings: 

(i) Laxmi had not sold the property to 
the plaintiff in 1954 and she having died 
long before 11-3-46, the case of sale by 
‘Laxmi to the plaintiff on 25-10-54 is 
false; . : 

| (ii) Laxmi had not also sold the suit 
iland to defendant no, 1; 

| (ii) Defendant no. 1 somehow or other 
came to possess the property and effec- 
‘tively continued in possession of the same 
‘all through. The plaintiff attempted to 
exercise possession on that land in 1962 
but he failed, and the proceeding u/s. 
145 Cr. P.C, also ended in favour of de- 
fendant no. 1; and 

| (iv) The plaintiff was never in posses- 
sion of the suit property. As defendant 
ho. 1 has been in possession of the suit 
property for more than 12 years by as- 
serting his title to the same since the 
death of Laxmi he has acquired title to 
the same by adverse possession. 

| On the above findings the court below 
oncludes that though Laxmi had not 
sold the property either to the plaintiff 
or defendant no. 1, the latter being in 
possession of the same since before the 
year 1950, he cannot be evicted by the 
plaintiff who has never been in posses- 
sion of the said property and can have 
no remedy against the defendant no. 1. 


|6. The plaintiff has preferred this se- 
cond appeal against the aforesaid deci- 








sion. 

‘7. Mr. Das, the learned counsel for the 
appellant, contends that in view of the 
fact that Ext. 5 was admitted in evidence 
without any objection from defendant 
nd. 1, the courts below were not justifi- 
ed in disbelieving the contents of the said 
exhibit which go to show that Laxmi 
Bewa died on 2-2-75. (sic) Ext. 5 is an 
entry in the Municipal Death Register. 

| 
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There are several corrections, erasures 
and overwritings iń the said entry. The 
said entry was allowed to be exhibited 
without objection. That only means that 
formal proof of that entry was not insis- 
ted and it was allowed. to be exhibited 
as a piece of documentary evidence in 
this case. Merely because of that it can- 
not be said that the opposite side cannot 
question the genuineness or credibility 
of that document or the contents there- ' 
of. When documents are marked as ex- 
hibits without objection of a particular 
party, that party cannot raise the objec- 
tion that the said document has not been 
admitted in evidence, but that party can 
impeach that document and the contents 
thereof in all other possible manner. In 
this case both the courts on elaborate dis- 
cussion and consideration of the relevant 
evidence and on a physical examination 
of Ext. 5 itself have arrived at the find- 
ing that the said entry is aspurious and 
fabricated one. The said finding of fact, 
which is based on proper discussion and 
consideration of the relevant evidence on]. 
record, cannot ordinarily be allowed to 
be challenged in this second appeal. How- 
ever I have myself carefully examined 
the entry Ext. 5 and have perused the 
discussion of the relevant evidence on 
this matter in the impugned judgment, 
and I am convinced that the said find- 
ing is perfectly correct and justified, 


8. Both the courts below have arrived 
at. the finding that Laxmi died in 1946.. 
Mr. Das, the learned counsel for the ap- 
pellant, is not able..to assail the said 
finding of fact except stating that the 
courts should have placed reliance on the 
entry Ext. 5, which submission cannot 
be accepted for the good and convincing 
reasons on which that entry has been 
found by the courts below to be a spuri- 
cus and fabricated entry. If Laxmi died 
in 1946, the plaintiff’s case of oral pur- 
chase of the suit property from Laxmi 
on 25-10-54 is evidently false, and both 
the courts have rightly discarded the 
plaintiff's case to the said effect, Accord- 
ingly, the finding of the courts below, 
that the plaintiff has not purchased the 
suit property from Laxmi Bewa has to 
be and is hereby confirmed. 


9. Both the courts below have errived 
al the finding that defendant no. 1 has 
been in possession of the suit property 
for more than 12 years. Mr. Das chal- 
lenged the correctness of the said find- 
ing of fact by saying that it was record- 
ed without taking into consideration a 
number of documents which are on re- 
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cord, such as Ext, 2 series, Exts. 4 and 
4/a, 10, 11, 12, 13,19 and 20. Admittedly the 
dispute between the plaintiff and defen- 
dant no. 1 regarding the suit land star- 
ted in the year 1960. All these documents 
came into existence only thereafter. Ext. 
2series are rent receipts. These rent re- 
ceipts granted after 19680 do not also 
show that rent was paid in respect of the 
suit land. Ext, 10 is an application sub- 
mitted by the plaintiff in the Municipa- 
lity on 19-9-62, Ext. 11 is a plan attach- 
ea to that application. 


Ext. 12 is a report signed by some of 
the Municipal authorities allowing the 
plaintiff to construct a house. Ext, 13 is 
also dated 19-9-62 by which permission 
is accorded to construct the house. Both 
Exts., 12 and 13 do not show that they. 
refer to the suit land, as the plot num- 
ber of the suit land is not indicated there- 
in. Ext. 19 is a tattered Nakal Khatian. 
This does not show the plot number 
of the suit land, nor does it show as to 
who actually issued the said document, 
as it does not bear the signature of any 
lawful authority. In the document there 
is reference to a mutation case of 1960- 
61. From that it appears that the entries 
therein, for whatever they are worth, 
were made only after 1961. Ext. 20 is 
dated 3-2-62. It is a permission to con- 
struct a house without any details of the 
land on which the said house was to be 
constructed, In the said document there 
is no reference about the suit land. 


No doubt, the court below has not spe- - 


cifically referred to these documents, but 
on a perusal of these documents along 
with the counsel appearing for both the 
parties, I am satisfied that a consideration 
of these documents would not have per= 
suaded the court below to change its 


decision and to give a finding on the, 


question of possession in favour of the 
plaintiff. Possibly because all these docu- 
ments came into existence only after dis- 
putes regarding the suit land started 
between the parties in the year 1960 and 
because of the other unconvincing 
reasons gtated above, the court below did 
not specifically deal with the said docu- 
ments in the impugned judgment. If a 
trial court or a court of first appeal does 
not consider it necessary to discuss in de- 
tail any relevant evidence on record, it 
should better indicate its reasons in short 
to that effect so that comments as made 
above could not have been made requiring 


this Court to probe into the matter like a 
first court of appeal, 
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On a perusal of the discussion of. the 
relevant evidence in the impugned judg- 
ment I am satisfied that the finding re- 
garding possession in favour of defendant 
no, 1 is perfectly correct and justified and 
I do not see any reason to interfere with 
the same, 


10. On the above findings and conclu- 
sions I do not see any merit in this ap- 
peal. Accordingly this appeal is dismissed 
but without costs of this Court. 


Appeal dismissed. 
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R. N. MISRA, J. 
Jhata Mallik and others, Petitioners v, 
Tinkadi Chand Mandal and others, Oppo- 
site Parties, 


Civil Revn. No. 92 of 1976, D/- 30-8- 
1977.*- 


Civil P. C. (1908), O. 22 R. 6 — 
Suit against joint tortfeasors — One 
deféndant compromising suit with plain- 
tif so far as he was concerned — 
Compromise recorded by court but suit 
continued against others — Death of such 
defendant without bringing his legal re- 
presentatives on record, will not abate 
suit against others, AIR 1971 SC 1081 


Applied. (Para 5) 
Cases Referred: Chronological Paras 
ATR 1971 SC 1081 4 


_S. Mohanty and K. C. Singh, for Peti- 
tioners; R. N. Sinha, S. N. Sinha and 
P. K, Routray, for Opposite Parties, 


ORDER :— Some defendants in a pend~ 
ing suit for declaration of title and re~ 
covery of possession with other ancillary 
reliefs have filed this revision under 
S. 115 of the Code of Civil Procedure 
being aggrieved by the order of tha 
learned Subordinate Judge, Baripada, 
rejecting their application that the suit 
has abated on the ground that defendant 
no. 1, a joint tortfeasor, having died, his 
legal representatives have not been sub- 
stituted, 


2. Plaintiff filed Title Suit No. 88 of 
1970 in the. court of the Subordinate 


* From order of R. K. Mohapatra, Sub, J., 
Baripada D/- 24-2-1976. 
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| Judge at Baripada on 20th of Oct., 1970, 
asking for a declaration of title, recovery 
of possession, grant of permanent injJunc- 
tion and recovery of mesne profits. He 
alleged that the defendants jointly in a 
gang disturbed plaintiff's peaceful posses- 
sion and forcibly cut away the paddy in 
Dec. 1967, though the same had been 
grown by the plaintiff. In 1968 defendants 
with their supporters in a body forcibly 
dispossessed the plaintiff from the disput- 
ed land and have remained in possession 
as a result of which the plaintiff is not 
able to grow crops in his land. 


3. On plaintifs own allegations there 
fs no scope to dispute defendant’s conten- 
tion that the defendants were described 
as joint tortfeasors. The legal position is 
well settled as far as this court is con- 
cerned that abatement of a suit against 
one joint tortfeasor brings about a total 
abatement of the suit. Defendant no. 1 died 
on 4-3-1972 leaving behind legal represen- 
tatives. Plaintiff, however, did not ask 
for substitution as required by law. 
Defendants-petitioners thereupon applied 
to the trial court for an order that the 
entire suit had abated. The learned 
Subordinate Judge came to find that the 
plaintiff and the defendant no. 1 had 
filed a petition of compromise on 1-2-1971 
and, therefore, defendant no. 1’s death 
and non-substitution of his legal repre- 
sentatives would not bring about any 
abatement, so far as the suit is concerned. 


4. The petition of compromise ` which 
was filed in the court on 1-2-1971 when 
translated into English reads thus:— 


“Compromise between plaintiff & de- 


fendant no. 1. 


We beg to state that plaintiff and de- 
fendant no, 1 are residents of one village. 
Villagers who are well-wishers of the 
parties had intervened and brought about 
the following compromise between us :— 


| i) Plaintiff as title holder was in culti- 
wating possession of the disputed property 
lnd his claim in the plaint is true and 
justified; 


ii) Plaintiff and defendant no. 1 had no 
mutual claim against each other and both 
rties undertake to bear their respective 
costs. 

PN The. panies to the compromise therefore 
: ‘pray that the suit be disposed of in terms 
‘of the ‘compromise.” 


i ‘Fudge passed: the following orders4, -~ -- 
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On that day; -the learned Subordinate’ 


A.I. R. 


„Plaintif and defendant no. 2 (?) file 
a compromise petition. The compromise 
petition is in order. The petition of com- 
promise is read over and explained to 
plaintiff and defendant no. 1 and they 
admit the terms of compromise to be 
correct ...... Zp 
The learned Subordinate Judge could 
have passed a decree on the basis of the 
compromise which he has accepted. He, 
however, deferred recording such an 
order until the suit terminated. In these 
circumstances the suit has not been dgis- 
posed of so far as plaintiff and defendant 
no, 1 are concerned on terms of compro- 
mise. The trial court could have brought 
about an end of the litigation so far ag 
the parties are concerned in view of the 
ratio indicated in the case of Bai. Chan- 
chal v. Syed Jalaluddin AIR 1971 
SC 1081. 


5. The question in these circumstances 
for consideration is whether for not 
bringing the legal representatives of 
defendant no. 1 on the record, the suit 
could abate, Mr. Mohanti for the peti- 
tioners is right in his submission that 
until the decree was passed, the defen- 
dant no. 1 continued to be on the record 
notwithstanding the order dated 1-2-71. 
I, however, do not think, so far as defen- 
dant no. 1 is concerned,- he had any 
further role to play in the litigation. The 
trial court has already recorded its satis- 
faction that the compromise is in order| ' 
and the admission of the party has also 
been indicated. For recording a formal 
order, defendant no, 1 is not even entitled 
to be heard, In these circumstances, I 
would agree with the view taken by the 
trial court that there would be no scope 
to hold that the suit has abated against 
defendant no. 1 much less as a whole. 


6. The revision has no merit and must, 
therefore, be dismissed. I make no direc- 
tion for costs. 


7. The suit is already six years old 
and the learned Subordinate Judge is, 
therefore, directed to expedite its dispo- 
sal, The records be sent. down quickly. 


Revisi ji . d 


1978 
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S, ACHARYA, J, 
Nanda Kishore Moharana, Appellant v: 
Mahabir Prasad Lath, Respondent. 
Mise, Appeal No. 100 of 1977 D/- 17-8- 
1977." 

(A) Civil Procedure Amendment Act 
(104 of 1976), S. 97(2) (a)}—General Clauses 
Act (10 of 1897) S. 6(c)—Civil P.C. (1908), 
S. 47 — Order under S. 47 of Executing 
Court—Right of second appeal subsisting 

‘before enforcement of Amendment Act 
— Appeal will be competent even after 
enforcement by virtue of S. 97(a) (2) and 
S. 6 of General Clauses Act. 

The Provisions of S. 6 (c) of the Gene- 
ral Clauses Act are not in any way affect~ 
ed rather the said provisions are protect 
ed by 5, 97 (2) of the Amendment Act, 

Where the party had a right of appeal 
against the order passed in appeal deter- 
mining a question under S, 47 before the 
Amendment Act that right would not ba 
lost even after the enforcement of the 
Amendment Act. (Para 2} 

(B) Limitation Act (36 of 1963), Art. 
436 —- Orissa House Rent Control Act 
(4 of 1968), S. 5 and S. 15 — Eviction 


order under S. 5 of Rent Control Act — - 


Being “deemed to be a decree” under 
§.15 of that Act, it would be covered by, 
words ‘any decree’ in Art. 136 of Limitas 
tion Act, 

Section [5 provides that an order of 
eviction passed by Controller shall be 
deemed to be a decree and shall be 
executable as such in the Court of the 
Munsif within the local limits of whose 
furisdiction the house is situate, The 
Court is thus obliged to treat that order 
as a decree for all intents and purposes. 
Such order has thug all the legal tex~ 
ture, attributes and sanctity of a decree 
passed by the Civil Court and, hence, 
application for the execution of the sama 
ean be filed within 12 years as prescribed 
for applications for execution, of decrees 
under Art, 136 of the Limitation Act, 

‘ (Para 6) 

Anno: AIR Comm, Limitation Act (5th 
Edn.) Art. 136, N. 20, 

(C) Interpretation of Statutes — 
Deeming fiction — Scope of — Deeming 
provision has to ke treated as such 
throughout the proceeding and for all 
intents and purposes. 


"(From Order of B. C. Kanungo, Addl 
Dist. J. Sambalpur D/- 26-2-77). 
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The word “deemed” is used in statute 
books generally to create g legal fiction 
by which one thing has to be considered 
as something else as per the mandate of 
the deeming provision in any Act, The 
deeming provision is very often used to 
introduce artificial conception or to give 
artificial construction or meaning to 
a word or phrase, and by that the 
meaning of that word or phrase 
may be extended to something else 
which that word or phrase does not 
ordinarily connote or imply, Once 
the statute declares that something 
shall be treated as something else, when 
in reality it is not, it shall have to be 
treated as such during the entire course 
of the proceeding and for all intents and 
purposes, S (Para 6) 
Cases Referred: Chronological Paras 
AIR 1958 All 492 : 1958 Cri LJ 834 6 
AIR 1953 SC 244: 1953 Cri LJ 1094 6€ 
(1952) A C 409 ¢ (1951) 2 All ER 587 

East End Dwellings Co, Ltd, v, Finsbury 

Borough Council 6 

R. N, Sinha, for Appellant; M. Jain, 
for Respondent, 


. JUDGMENT :— This appeal has been 
preferred against the order passed in 
Misc, Appeal No, 13/3/2 of 1975/76/77 
confirming an order dated 23-6-75 passed 
by the Munsif, Sambalpur in Misc, Case 
No, 19/75, which is a proceeding u/s, 47, 
C.P.C, arising out of the Execution 
Case No, 34/72, The respondent in this 
appeal filed that Execution Case for the 
execution of the order passed in H, R. C, 
Case No, 32/62, The appellant herein 
opposed the execution of the said order 
end on that objection Misc. Case No, 19/75 
was registered, The executing court, how~ 
ever, dismissed the said objection, Being 
aggrieved by thesaid order the appellant 
preferred Misc, Appeal No, 13/3/2 of 
1975/76/77 before the District Judge, 
Sambalpur on 4-7-75, The said appeal also 
was dismissed by the Additional District 
Judge, Sambalpur, The appellant has 
preferred this appeal against the said 
appellate order, 


2. Mr, Jain, the Tearned counsel! for 
the respondent, at the outset challenged 
the maintainability of this appeal on the 
ground that by the amendment of the 
Code of Civil Procedure in the year 1976, 
orders passed u/s, 47, C. P.C. would not 
be. deemed to be decree under the 
Civil Procedure Code, and so the appel- 
lant could not prefer this appeal against 
the order of the court below determining 
a question u/s, 47, C.P.C, 








130 Ori, [Prs, 2-6] Nanda Kishore v, Mahabir Prasad (S. Acharya J.) 


The said contention was advanced 
without noticing the provisions of 
S. 97 (2) of the Civil Procedure Amend- 
ment Act, 1976 (Act 104 of 1978) (herein-~ 
after referred to as the ‘Amendment 
Act’), and S, 6 of the General Clauses Act 
(Central) (Act X of 1897}, Cl, (a) of sub- 
sec, (2) of S, 97 of tha Amendment Act 
provides as follows:— 

“97, (1} xx xx xx XX 

(2) Notwithstanding that the tovili 
of this Act have come into force or the 
repeal under sub-sec, (1} has taken effect, 
and without prejudice to the generality 
of the provisions of S, & of tha General 
Clauses Act, 1:897,—~ 


(a) The amendment made fo clause (2} 
of S. 2 of the principal Act by, S. 3 of 
the Act shall not affect any appeal 
against the determination of any such 
question as is referred to in S, 47 and 
every such appeal shall be dealt with as 
if the said S. 3 had not come into force;” 
From the above quoted provision in the 
Amendment Act it is quite evident that 
even in spite of the amendment made to 
the definition of the word “decree” in 
clause (2} of S. 2 of the Civil Procedure 
Code, this appeal is maintainable agains 

the order of the court below determining 
` a question u/s, 47 of the Code, 


Apart from the said provision in tha 
Amendment Act, S, 6 (c) of the General 
Clauses Act (Central) (Act X of 1897} 
provides as follows — 


“6, Effect of repeal — Where this Act, 
or any (Central Act) or Regulation made 
after the commencement of this Act, re- 
peals any enactment hitherto made or 
hereafter to be made then, unless a 
different intention appears, the repeal 
shall not — 

(a} xX xx xx 

(b} xx XX XX 

(c) Affect any right, privilege, obli« 
gation or liability acquired, ac« 
crued or incurred wunder any, 
enactment so repealed; og 


(dq) xx xx <x 
(ec) xx zx =x 
ZX å xX xx xx" 


The provisions of S, 8 (c} of the General 
Clauses Act are not in any way effected, 
rather the said provisions ere protected 
by S. 97 (2) of the Amendment Acf, Un- 
disputedly the appellants appeal In the 
|icourt below was meintainable as af that 
time the Amendment Act had not been 
enacted, The appellant had a righf of ap- 
peal against the order passed in the said 
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appeal dete a question u/s. 47, 
C. P, C, agitated before that court, That 
right of appeal Is not affected by the 
coming into force of the Amendment Act, 
as is evident from the provisions of 
S. 87 (2) (a) of the i aA Act and 
S. 6 of the General Clauses Act, Accord- 
ingly, thig appeal is maintainable, There- 
fore, the above-mentioned preliminary 
objection is overruled, 

3. The only ground on which tha 
execution of the final order passed in 
H. R. C, case No, 32/62 is opposed is that 
the said application for execution is 
barred by limitation as if was presented 
beyond the time prescribed under the 
Limitation Act, 

4, Both the courty below have held 
that the final order passed în the House 
Rent Control case being a decree, the 
application for the execution of the said 
decree comes under Art, 136 of the Limi- 
tation Act, and as the said application 


was filed within 12 years ag prescribed 


under that Article, that application was 
in time, and it was not barred i limi 
tation, 


The correctness of the above Anding is 
again questioned in this appeal, 

5. It is conterided by Mr, Sinha, tha 
learned counsel for the appellant, that as 
the order passed in the H,R.C. case is 
not actually a decree of the civil court 
but is merely deemed to be decree ag per 
S, 15 of the Orissa House Rent Control 
Act, the application for the execution of 
the said order iy governed by Art, 137 of 


. the Limitation Act, and so it should have 


been filed within 3 years of the passing 
of the said order as provided under that 
Article, Mr. Sinha contends that Art. 136 
of the Limitation Act applies only to ap- 
plicationg for execution of the civil court 
decrees and not to orders which ara 
deemed under some other law fo be 
decreeg of other courts, and hence, 
according to Mr, Sinha, applications for 
execution of such orders shall be govern- 
ed under Art, 137 of the Limitation Act 
and not Art, 136 of the said Act, and 
must be filed within 3 years of the pass- 
fing of the sald order ag provided under 
Art, 137 of the Limitation Act, . 


6 The order which is sought to ba 
executed in the executing court is an 
order u/s, 7 of the Orissa House René 
Contro! Act (hereinafter referred to as 
the. ‘Act’} directing the eviction of the 
respondent’s tenant, ie, the appellant, 
from the suit house, Section 15 of thej 
Act provides that such an order of t 


ooo 


| 1978 
' Controller shall be deemed to be a decree 


‘Jand shall be executable as such in the 


court of the Munsif within the [ocaf 
limitg of whose jurisdiction the house is 
situate, . Though the said order is not 
actually a decree, S. 13 provides that the 
said order shall be deemed to be a decrea 
and it shall be executable as such In the 
civil court mentioned in the said section. 
So, the application for execution of the 
said order, the connected proceedings in 
the civil court and the procedure and 
formalities for the actual execution of 
the said order must all be In accordance 
with the provisions Taid down in tha 
Civil P, C, for the execution of decrees of 
the civil court, That being so, that order 
once passed has all the legal texture, 
attributes and sanctity of a decree passed 
by the civil court, and hence application 
for the execution of the same must be 
filed within 12 years as prescribed for 
applications for execution of decrees 
under Art, 136 of the Limitatfon Act. Tha 
words “any decree” in Art, 136, in my 
opinion, are not governed by the words 
“of any civil court” appearing In that 
Article, The word - “decree” with tha 
prefix ‘any’ In that Article will engulf 
within it all decrees of the civil courts as 
well as other orders which under any 
special enactment are.to be deemed as 
decrees, The word “deemed” is used in 
statute books generally to create a legal 
fiction by which one thing has to be cona 
sidered as something else as per tha 
mandate of the deeming provision in any 
Act. The deeming provision is very often 
used to introduce artificial conception or 
to give artificial construction or meaning 
to a word or phrase, and by that the 
meaning of that word or phrase may ba 
extended to something else which that 
word or phrase does not ordinarily con« 
note or imply. Once the statute declares 
that something shall be treated as some« 
thing else, when In reality it Is nof, if 
shall have to be treated as so during tha 
entire course of the proceeding and for all 
intentg and purposes. In the present case 
the statute enacts that the order u/s. 7 
of the House Rent Control Act shall be 
deemed to be a decree; so`the court Is 
obliged to treat that order as a decrea 
for all intents and purposes, 


In the Division Bench decision reported 
fn AIR 1953 SC 244 (State of Bombay v. 
P. Vinayak) it has been observed (af 
p. 246) 


“When a statute enacts that something 
shall be deemed to have been done, which 
in fact and truth was not done, the cour? 
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fg entitled and bound to ascertain for what 

and between what persons the 
statutory fiction Es to be resorted to and 
full effect must be given to the statutory 
fiction and ït should be carried to its logi« 
cal conclusion,” i 


{Portion underlined by me is relevant)" 
Lord Asquith in the classical Judgment in 
East End Dwellings Co, Lid v. Finsbury 
Borough Council reported in (1952) A.C, 
109 has observed :— 


"If you are bidden to treat an Imagi- 
nary state. of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
dncidents which, if the putative state of 
affairs had in fact existed, must inevitably 
have flowed from or accompanied it 
tesse... The statute says that you must 
Imagine a certain state of affairs; it does 
not say that having done so, you must 
cause or permit your imagination to 
boggle when if comes fo the inevitable 
corolleries of that state of affairs.’, 

In the case reported in AIR 1958 Al 
492 (M, R. Malhotra v, State) it has been 
observed (at p. 498): 


“The ‘shall be deemed’ fs frequ- 
ently used in statutes when the legisla- 
ture wants to confer a status or an attri-+ 
bute to a person or thing which is nof 
intrinsically possessed by that person or 
thing on whom this conferment is made, 

XX XX XX XX 

Whenever the word ‘deemed’ is used in 
statute in relation to a person or thing, 
it implies that the legislature after due 
consideration exercised its Judgment in 
conferring that status or attribute to a 
thing.” 

On a consideration of the above autho- 
ritative pronouncements and the deeming 
provision in S, 15 of the Act I have no 
doubt that the order passed u/s, 7. of the 
‘Act bas to be freated ag a decree for all 
intents and purposes, and hence all legal 
consequences and incidents of a decree 
should be attached and attributed to it. 
That being so, the said order shall be 
governed for all intents and purposes by 
the law of the Jand applicable to decrees. 
So, the application for the execution of 
that order shall come under Arf, 136 of 
the Limitation Act which fs the only 
Article in the Limitation Act which in ex- 
press terms prescribes the period of limi- 
tation for the execution of decrees, 
‘Art, 137 of the Limitation Act is a resi- 
duary Article which applies to applica- 


"(underlining of portion not in MSS) 


. tions for which no period of limitatfon fs 
provided elsewhere [In the Schedtila 
attached to the Limifation Act, and this 
Article Js not applicable fo the applica- 
tions for the execution of decrees, and 


the execution of orders which under the 
Jaw are deemed to be decrees, 


On the above consideration I hold that 
the period of Hmitation for filing an ap- 
plication for the execution of an order 
of the House Rent Controller made u/s. 7 
of the Act ts governed by Arf,136 of the 
Limitation, Act, and nof under Art, 137 
of the said Ach >.. etn 
O7: ‘Admittedly, - the respondent ‘levied 
exectition of the order of eviction’ u/s, 7 
of the Act within 12 ‘years ‘from the. tima 
it became. enforceable; ` and: accordingly 
the execution proceeding is not barred 
by limitation, 

_ 8. The execution poesaka ‘is not 
challenged on. any other ground, 


9. Accordingly, the appeal ïs without 
-any merit and it is dismissed with costs, 


‘Appeal dismissed. 


1 
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-7 S, ACHARYA; J: 
` Padan Mallik, Appellant v, 
Bewa ahd another, Respondents, 
| Second Appeal. No. 151 of’ 1974, ‘Dis 
18-8-1977, en 
Hindu Law — Joint “Family | ‘status— 
Severance of — Names of widows joint- 
ly recorded in record of rights — Pre- 
sumption of severance of joint status can- 
.|not be drawn on its basis alone. ~- 


.| Entries in the record of rights are no 
‘\doubt evidence of title, but they are nof 
‘conclusive. evidence of that fact, and they. 
'carinot ‘have’ any weight or value if thera 
„appear other facts and- circumstances ‘on 

ecord to contradict that fact or to rebut 
; the. presimpton arisiog" out of such ‘en- 
tries. (Para Q 


‘ Sakhia 





` {Where the ' ‘names : of two wilowa were 
ointly recorded în the: . record of rights 
th other “co-sharerg it- could -not~ba 
conclusively said that ‘each one of the 
idows was-a'co owner of the suit pro» 
perty-and ‘no conclusion ag to ‘severance 
‘of Joint family status. could be drawn on 
the basis of such. record alone when 


other evidence militated against such con- 
({JU/D890/77/DNK/SNV... . 
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hence is not applicable to applications fop. 


Dinge- - 
bandhu 
=N 


A. L R. 


clusion, From such joint record it could 
be presumed that such widows were not 
merely maintenance holders but they had 
some interest in the property, But such 
foint record was not conclusive evidence 
ofthe fact that the safd widows had title 
fo or were co-sharers of the property men~ 
tioned in the said record of rights, 
{Common Judgment in F.A, No, 124 of 
1957 end F.A, No, 30 of 1960 Dj/- 11-10- 
61 (Ori) Jairam Naik v, Baikuntha Charan 


‘Naik, Distinguished, AIR 1937 PC 69 and 


AIR 1974 Orissa 1192, Followed.) 

(Paras 7, 8) 
Cases Referred: Chronological _ Paras 
‘ATR. 1074 Ori 192 a 4. 
(1961). FA Nos, 124 of 1957 and 30 ot 1960, 


D/~ 01-10-1961 (Ori)... 7 
AIR 1937 PC-69 000 0 O 
“S. Jena, for ‘Appellant; S. B, Nanda, 


U. K, Tripathy, S. Bath and J,’ Rath, for - 


Respondents, . 
JUDGMENT:— ‘The’ nñsuccesstul plain- 
Hit No, T in both the courts below has 


_ preferred. this. appeal, Plaintiff. No, 2 died 
- during. the pendency of the suit, | 


2- The . following genealogical ` tree 


will show the: relationship of the parties 
and the other relevant.persons: . 


eee MALLIK ` 






; Nidhi ae 
Sakhi =jibäna 


. Paden (P; (aa 
~ =Suka. 


Sudam i 
e=Sakhia 


‘Admittedly’ all the five sons of Srinibas, 
shown above, are dead,. Dinabandhu, Bhu- 


-bani, Nidhi. and Sidha died - before the. 


coming into. force. of. the Hindu Women’s 
Rightsto Property Act of 193%. “Sudam 
died in 4948, :Subasi and. Sakhi, are also 
dead, 


_ The suit property Ys the homestead pro- 
„perty. described ‘in the plaint , and, record- 


ed in Ext, L, 

. 3. The. plaintiffs in the sult. Have asked 
for partition: of their*4/5th share -in- the 
suit property.” -Their case, in a nutshell, is 
that prior to 1928 there was severance of 


- the Joint family status amongst the sons 
_ of Srinibas, and accordingly ‘the widows, of 


Dinabandhu, Nidhi and. Sidhg had each 
i/5th share in the suit property. Jibana, 
by the registered sale deed Ext, 3 dated ` 
12-1-1843, sold’ her 1/5th interest in the ` 
suit propetry in . favour. of the plaintiff 
no, I, Thereafter Subast and Sakhi -trans- 
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' ferred their 2/5th interest In the suit pros 
perty in favour of the plaintiff no, 2 by 
the registered gift deed Ext, 2 dated 19-4- 
44, Accordingly with the” plaintiffs’ own 
1/5th share in the suit property, they: 
have 4/5th share in the same. In the Re- 
cord of Rights Ext, prepared in the Cur- 
rent Settlement finally published in 1928 
the names of Subasi end Sakh? stand re- 
corded along with the plaintiff no, t, 
Sidha and Sudam, which, according to 
the plaintiffs, Is indicative of the fact that 
there was severance of the joint family 
status in that family before that settles 
ment. 


4, During the pendency of the sult de- 
fendant no, 2 was gomehow impleaded, 
but she in her written statement and de= 
position in court disclaimed her relation- 
ship with the parties and any right fo og 
interest in the sult property, 


5. The case of defendant no, I, who 
enly contested the-suit, is that there was 
no severance of the joint family status 
prior to the sald settlement of the year 
1928; the sons of Srinibas as also Subasi, 


Sakhf and Jibana were all living together. 


in joint mess and property and the suit 
property continued to be joint all through, 
The parties separated in mess and pro- 
perty only in 1944, but the suit home- 
stead property was not partitioned at thai 
time, Since Sudam died in 1948, ie, 
after the severance of the joint family in 
1944, she (D. 1) has eight annas share in 
the suit property, and the rest eight an= 
nas shara belongs to the plaintiffs, 


6. Both the courts have held. that 


there was no severance of the joint fami- - 


ly amongst the sons of Srinibas in the 
year 1928 as alleged by the plaintiffs, and 
so Subasi, Sakhi and Jibana were legally 
not competent to transfer either by sale 
or gift any portion of the -suit property 

` in favour of the plaintiffs as alleged by 
the plaintiffs, It îs also held that the suit 
homestead property recorded under Ext, T 
was not partitioned between the parties 
in the admitted partition of other joint 
family properties in the year 1944, Maine 
ly on the above findings the suit pro- 
perty has been directed to be partitioned 
în two halves—one half going to the ap- 
pellan? and the other half to hae defen= 
dant no, L, 


7. In this appeal ft is contended by 
Mr. Jena, the learned counsel for the ap- 
pellant, that the finding of the courts be- 
low that there was no severance of tha 
joint family before the settlement of the 
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year 11928 is ilegal and incorrect in view 
of the fact that the names of Subasi and 
Sakhi appear along with other coparce- 
ners in the C.S, record of rights of the 
year 1928 clearly indicating thereby that 
there was severance of the jointness of 
the family before. that settlement and the 
widows had distincf shares in the suit 
property, In support of his above sub- ` 
mission Mr, Jeng has cited the observa- 
ton made in the unreported common 
judgment passed fn First Appeal No, 124 
of 1957 and First Appeal No. 30 of 1960 
{Jairam Naik v. Baikuntha Charan Naik) 
disposed of by this Court on 11-10-1961. 
In that decision it has been observed that 
if the names of the widows find place 
fogether with the other co-sharers In the 
record of rights of the current settle~ 
ment, thaf gives an Indication of separa~ 


tion amongst all the brothers during their 


lifetime, The reason given for the said 
observation is. that if the husbandsof the 
said widows had died before that settle- 
ment in a state of jointness their widows 


-were only. maintenance holders and not 


co-sharers, and henca their names would 
not have been entered-in the Khatians, 
Having taken that Into consideration their 
Lordships proceeded to consider several 
other features of the case appearing in 
the evidence on record Indicating seve- 
rance of the joint family status, and on 
a consideration of all those facts and 
circumstances they confirmed the finding 
of the court below on that issue,. From 
the said judgment ft is quite evident 
that the finding on that question was not 
solely based on the above observation but 
was based on that and various other fea- 
tures all taken together, In the case re- 
ported in ATR 1937 PC 69 Kesho Prasad 
Pat v, Mt. Bhagjogna Kuer it has been 
5 


“Government records are evidence of 
title mainly because they are good evi- 
dence of possession, But if contrary to the 
facts as to possession at the time they - 
were made, they carry, little, if any, 
weight,” 


The said observations indicate that such 
entries in the record of rights are no 
doubt ‘evidence of title, but they are not 
conclusive evidence of that - fact, and 
they cannot have any weight or value if 
there appear other factg and circumstan- 
ces on record to contradict that fact or 
to rebut the presumption arising out of 
such entries, 

In the case of Ganapath Sahu v, Bulli 
Sahu reported in AIR 1974 Orf 192 it has 


been observed that if in a settlement re- 
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cord a pre-Act widow is jointly. recorded 
in respect of some lands with other co= 
sharers, that is consistent only with tha 
theory that sha was not a maintenanca 
holder, but had some Inferest in the pro- 
perty, On taking Into consideration the 
fact that the pre-Act widows were joint- 
ly recorded with other co-sharers and the 
various other facts and materials appear~ 
ing on record this Court confirmed the 
finding of the lower appellate court that 
the husbands of the widows died in a 
state of separation, From the tenor of that 
decision it Is quite evident that their 
Lordships did not decide that question 


only on the basis of ‘thea said joint record -. 


but that fact was taken into consideration 
ag a piece of evidence along with tha 
other facts and materials.on record fo de« 
cide that question, 


From the decisions cited by Mr, Jena 
it is quite evident that from such foint 
record one can presume that such widows 
were mot merely: maintenance holders buf 
they had some interest In the property, 
But such Joinf record is not conclusive 
evidence of tha fact that the safd widows 
had title to or were co-sharerg of tha 
property mentioned in the said record of 
rights. The above presumption fin thelr, 
favour cannot stand if facts and circums 
stances on record nullify that presump- 
tion, 


8. In the présent case therefore on the 
mere fact that the names of Subasi and 
Sakhi were fointly recorded in Ext. J 
with the co-sharers of the suit property, 
it cannot be conclusively said that each 
one of the widows was a co-owner of the 
suit property having equal right and 
share fn the same like the co-sharers of 
the property, Both the courfs below have 
enumerated several facts and circumstan< 
ces which badly counteract the said pre- 
sumption, The defendant no, T in her writ- 
ten statement end in her deposition in 
court has stated that the names of the 
said two widows were wrongly and frau- 
dulently recorded in the said record of 
rights. The plaintiff has not been able to 
adduce convincing oral or documentary 
evidence of separation, Besides, plaintiff 
No. 1, P, Ws. 3 and 5 are the only two 
witnesses who have stated that the sons 
of Srinibas were occupying separate 
rooms in their house and were separately 
cooking their feod. Both the courts below 
have disbelieved the trustworthiness of 
P. Ws. 3 and p and the veracity of their 
| evidence for good reasons. On a persual 
of the judgment of both the courts below 
and the relevant portion of-the evidence 


ens 


A.LE 
on record I am satisfied that there ïsno 
convincing oral evidence regarding seve- 
rance of the joint family status and sepa~ 
ration of tha song of SrinYbas prior 
to the current settlement operations, — 


Apart from that fact, there fs also no 
evidence of any overf act suggesting 
separation, It is further seen thaf-:same 
properties which had been purchased by 
some other co-sharers of the suit property 
under Exts. F, G and H wera treated by 
Subasi, Sakhi and Jibana as the joint 
family properties, ag’can be seen from 
Exts, 2 and 3, That fact runs contrary to 
the claim of severance of joint -status 
prior to that settlement, Exts, % and 3 
are silent regarding separation of tha co- 
sharers, Separate possession of the diffe- 
rent co-sharers has not. been proved by 
any, documentary evidence whatsoever, 
The plaintiff has stated that by about tha 
year 1944 there was a partition of alf 
other properties including the agricultural 
Jands of tha family between him and 
Sudam, the husband of defendant No. f, 
If really there was severance of the joint? 
status prior to the current gettlement 
operations fn 1928 and the parties were 
living separately from each other since 
then, there was no reason why all the 
properties and agricultural lands belong- 
ing to the parties had been kept joint till 
the year 1944 and were partitioned only 
between Sudam and the plaintiff, There 
Js nothing on record to show that Jibana 
has been given a share in the sald par- 
tition of 1944 and no convincing reason 
is ascribed for the seme, This tg a cira 
cumstance to show that there was no 
separation of the joint status; and Jibana, 
being a pre~Act widow, was only a main~ 
tenance holder, There is no evidence on 
record to show that the widows separate- 
ly were paying Chowkidari tax In respect 
of the homestead Jand, The plaintiff No. 1 
has rather stated that the Chowkidari 
receipts were separated only fn 14, 

Both the courts below have discussed 
and considered the above and various 
other features which militate against the 
claim of- severance of the joint status 
prior to the settlement of the year 1928 
as alleged by the plaintiffs. On a perusal 
ofthe judgments of both the courts below 
and certain portions of the evidence on 
record I am satisfied that the concurrent 
finding in this respect is based on con- 
vincing discussion and consideration of 
the relevant materials on record, and I 
do not find any reason to interfere with 
the said concurrent finding of fact in this 
second appeal. 
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9. The impugned Judgment fs not chal- 
lenged on any other ground. 


: > T0 T do not see any merit in this ep- 
peal and it is accordingly dismissed, The 
parkea 4o pee MEIT gwa costs of this 


appeal - 
Appeal dismissed, 
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Narayan Panda, Appellant v, The State 
of Orissa and another, Respondents, 
Mise, Appeal No. 110 of 1975, 

4-3-1977." 

‘Arbitration Act (1940), S. 30 — Altera- 
tion of Award — Jurisdiction of Court — 
Court cannot correct any mistake in the 
award unless the mistake is apparent on 
the face of it. 


It Is well settled that when parties 
constitute an Arbitrator as a sole and 
final Judge of any dispute between them, 
they bind themselves as a rule to accept 
the award as final and conclusive. Such 
an award [fg not ordinarily Hable fo ba 
set aside on the ground thaf either on 
facts or in law if is erroneous, The award 
can, of course, be modified or, 
pet aside only under the limited scope of 

provisions made under Ss, 15 and 30 
o e Act, it Is also well settled that 
mistakes if eny In the award can be 
corrected only if the same are evident on 
the face of the award or upon some paper 
` accompanying and forming the part of 
the award, AIR 1987 SC 1030 and AIR 
11923 PC 46, Ref, (Para 4} 


‘Anno: AIR, Manual (3rd Edn.} Arbitra- 
tion Act, (1940) S, 30 N. 35 


(B) Arbitration Act (1940), S. 30 — 
Orissa Arbitration Rules (1963), R. 3 — 
Application for setting aside award — 
Written statement containing objection 
but not verified as required by B. 3 = 
Treated as an application, AIR 1967 SC 
1233 Kel. on. (Para 3) 

Annos AIR Manual (3rd Edn.), Arbitras 
Hon Act (1940} S. 30 N, 3. 
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"(From order of B. N, Das, Sub. J., Aska 
D/~ 3-5~1976), 
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Narayan v. State (S. Acharya J.) 


_the defendants to 


[Prs. 1-3] Ori, 135 
AIR 1965 SC 214 4 
‘ATR 1923 PC 66. 4 
BP, V, Ramdas, for Appellant; D, P. 


Mohapatra Addi Govt, Advocate, for 
Respondents, 

JUDGMENT :— The plaintif has pre- 
ferred this appeal, 


2. The pleintiff executed certain work 
relating to the Minor Irrigation Project 
at Sittagunda, After the completion of 
the work the plaintiff claimed certain 
amount es his dues from the above- 
named defendants for the work done by 
him in connection with the said Project 
and as the defendants did not pay the 
‘said amount he filed Title Suit No, 78 of 
1889 in the courf of the Subordinate 
Judge, Aska to pass a. decrea directing 
file the agreement 
between him and Government In the court, 
and also appointing an arbitrator to ad- 
Judicate the claims of the plaintiff in re- 
spect of the said work and to pass an 
award in accordance therewith, That suit 
was decreed against the defendants and 
they were directed to file the agreement 
fn court, and an arbitrator was appointed 
to decide the dispute and fo pasg an 
award, The arbitrator in his eward 
dated 5-12-73 directed the defendants to 
pay ea sum of Rs, 18,356.48 to the plain- 
tiff with interest thereon af 6 per cent 
per annum from 4-2-74 til full payment 
was made, The plaintiff thereupon filed 
the award signed by the erbitrator In the 
court below with a petition’ under the 
provisions of S, 14 (2) of the Arbitration 
Act (hereinafter referred to as the ‘Act’) 
read with S, 26 and O, 7, R. t CBC, 
On the said petition Original Suit No. l 
of 1974 was registered in the court below. 
Before receiving notice. of the said case 
defendanf no, 2 (Executiva Engineer, 
R. E. O, Phulbani), on behalf of both the 
defendants filed the written stafement in 
the sult by way; of an objection petition 
for modification of the said award on the 
ground of obvious errors fn the said 
award, The courf below, on hearing the 
counsel appearing fox both the parties, 
has, by the impugned judgment, modified 
the amounts awarded in respect of the 
first, second and the ninth items in the 
award, and on thaf basis has passed a 
decree for a Jesen amount than that 
awarded by the arbitrator In favour of 
the plaintiff, The plaintiff has preferred 
this appeal against the said Judgment of 
the court below, 


3. Mr. Ramdas, the Jearned counsel 
for the appellant, contends that the court 
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could not have assumed jurisdiction to 
correct the award u/s, 30 of the Act as 
the defendants did not make an applica- 
tion to that effect as per Rule 3 of the 
Orissa Arbitration Rules, £963 framed by 
the High Court under S, 44 of the Act} 
| and that a portion of the award cannof 

be corrected under the said _ section, 
According to Mr, Ramdas, the objection 
filed by the State in their written state- 
ment cannot be treated as an application 
to correct the award under the provisions 
of S, 30 of the Act, The said written 


petition, if has been stamped, and thera 
is a prayer at the end of it fo modify the 
award in the light of the objections 
taken therein, Excepting the mon-com~ 
pliance of the requirement of verification 
as provided in the aforesaid Rule 3, if 
satisfies all the other requirements of 
that Rule, All the pages of the said writ- 
ten statement have been-signed by the 
Advocate of the defendants, and the 
Executive Engineer, filing thaf written 
statement by way of an objection peti- 
tion on behal? of the defendants, has 
signed the same et the end, `. 


In Madan Lal’s case (AIR 1967 SC 1233} 
ft has been held that there is no specific 
—form prescribed for making an applica- 
tion u/s, 30 of the Act, and that in an 
appropriate case an objection to an award 
în the written statement may be treated 
such an application if ft is filed within 
he period of limitation, Mr, Ramdas 
could not show that the safd petition was 
arred by limitation, As the objection fo 
the award was taken in the written 
dtatement, merely on the ground of non- 
ent of the formality of verification 
required under Rule 3 one cannot 
t of consideration the objections taken 
d the prayer made in the said written 
atemenft, So this written statement, 
which contains the objections to the 
award and a prayer fo modify the same, 
can be treated asan application for setting 
os the award u/s, 30 of the Act. 


oreover, it is well settled tha? when 
error occurs In an award fn a distinct 
and separate portion of it and that dis- 
tinct and separate portion is severable 
from the rest. of tha award, then that? 
inct and separate porton can ba core 
tted without setting aside the awerd 
inlits entirety, In this connection, the 
detision reported in AIR 1973 SC 683 
(U. 
Co, Ltd. v. U, P. Electricity Board) may 
beiseen. Thus the court u/s. 30 of the 
Act has jurisdiction to correct an award 
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statement has been styled as an objection 


per Ganges Valley Electricity Supply . 


A. LR. 


in part without setting aside the same in 
its entirety, 

On the above considerations the above 
contentions of Mr, Ramdas fail and ‘are 
rejected, 

4. It Is next contended by Mr, Ramdas 
that the court cannot correct any mistake 
In the award unless the complained of 
mistake is apparent on the faca of it, - 









in law it is erroneous. The award can, ofj. 
course, be corrected, modified or set asid 
only under the limited scope of the pro- 
visions made under Ss, 15 and 80 of the Act. 
It is also well settled that mistakes, if any, 
in the award can be corrected only iff, 
the same are evident on the face of the 
award or upon some paper accompanying 
and forming part of the award, eir 


In the decision reported in AIR 1967 _ 
SC 1030, (Firm Madanlel Roshanlal 
Mahajan v, Hukumchand Mills Ltd.) it 
hag been-held that the court cannot re- 
view an award and correct any mistake 
In the Arbitrator’s adjudication unless an 
objection to the legality of- the award fs 
apparent on the face of it, Their Lord- ° 
ships of the Supreme Court have accepted 
with approval the following view expressa 
ed by the Privy Council in the case rea 
ported in AIR 1923 PC 66 (Champsey 
Bhara and Co. v, Jivraj Balloo Spinning - 
and Weaving Co, Ltd) i— 


"An error in law on the face of the 
award means, in their Lordships’ view 
that you can find in the award or a docu-< 
ment actually incorporated thereto, as 
for instance a note appended by the arbi~ 
trator stating the reasons for his judg- 
ment, some legal proposition which is the 
basis of the award and which you can 
then say is erroneous,” 


In the present case, the court bélow has 
corrected certain items fn the award on 
the basis of the fact that the Arbitrator 
without giving any reason allowed the 
plaintiff something extra than the sche- 
duled rates mentioned in the terms of 
the agreement, The agreement does not - 
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form a part of the award, nor are the 
terms of the said agreement quoted in 
the award, So, from the award itself if 
is not possible fo say as to whether the 
sums awarded under the different items 
are in accordance with the terms of the 
agreement or not, Moreover, no reason 
for awarding the sums under "those items 
has been ascribed n the award, In tha 
award in al of item no, 1 it is 
stated a 


“After Hiorougt examination of the 
measurement recorded and other relevant 
documents, I am convinced. that the 
claimant had blasted 962.42 cum of sheef 
rock and for thig he is entitled to a rate 
Rs, 280/~ per 100 cum over and above the 
scheduled rate of Rs, 1400/~ per 100 cum 
already paid to him,” 


It is also stated that the claimant is also - 


entitled to receive Rs, 70/~ for the extra 
lead and lift, On that basis the amount 
has been calculated on the work shown 
to have been done under the said item 
of claim, The Arbitrator bas not given 
any reason as to why he has settled the 
claim under the said item at a higher rate 
over and above the scheduled rate, As 
the agreement is not included in the 
award, it was not possible for the court 
to say on the pertsal of the award itself 
that the plaintiff, on no account, was 


entitled to a higher rate, or that the - 


amounts awarded were not in accordance 
with or against the terms of the agree- 
ment between the parties, As the law 
stands at present, an Arbitrator while 
_ settling a claim need not state the reai 
sons for deciding a matter in a particular 
manner (See AIR 1965 SC 214 and 
ATR 1967 SC 378). So, one cannot 
find fault with the Arbitrator for nof 
stating the reasons for settling the claim. 
at a rate higher than the usual rate, 
Moreover, ‘it is not for the court to assess 
the correctness of the award by looking 
into some other papers, not forming a 
part of the award. The court has no 
jurisdiction to examine the documentary 
or oral evidence adduced before the Arbi- 


trator for the purpose of ascertaining’ 


whether or not the Arbitrator has com- 
mitted any such error, as complained of 
in this case, 


5. In item no, 2, the Arbitrator eral 
states:— 


“After thorough examination of the 
measurements recorded and other- rele~ 
vant documents I am convinced that the 
deduction of Rs. 1182.66 towards cost of 
788,44 cum of blasted stone from the bill 





Narayan v, State (S. Acharya J.) 


{[Prs. 4-8] Ori. 137 


of the claimant is fo be refunded to him, 
Ido hereby award Rs, 1182,66 for pay- 
ment to tha claimant by the oes 
againsfi this claim no, 2% 


A reading of thea sald award does not at 
ell disclose a mistake, and so it cannot 
be said that there is any mistake apparent 
on the face of the award, The court below 
finds fault with the award on this item 
by not only probing into the terms of the 
agreement but also taking into considera- 
tion some other matters which do nof 
appear on the face of the award. It also 
finds fault with the amount awarded on 
this item as the Arbitrator has not given 
all the reasons which actuated him to 
award the said amount, That again can- 


not be a ground for finding fault with the 


award, 


6. As the court below has gone be- 
yond its jurisdiction to interfere with the 
amounts awarded under items 1 and 2 of 
the award by probing into materials end 
matters which do not form part of the 
award, its findings and conclusions on 


these items cannot be upheld, 


7. The court made correction In respect 
of item no, 3 of the award merely be- 
cause it made corrections in items nos, I 
and 2 of the award. As the corrections 
under items nos, 1 and 2 cannot be up- 
held for reasons stated above, the correc- 
tion made under item no, 3 has also to 
be set aside, 


8. On the above discussions and con- 
siderations I hold that the court was not 
within its jurisdiction to make the amend- 
ments, modifications and corrections made 
by it in the award, and accordingly its 
findings and conclusions on those aspects 
cannot be upheld and are hereby set 
aside, The award of the Arbitrator is thus 
confirmed in its entirety, 


The appeal accordingly is allowed, but 
In the circumstances each party will bear 
his own costs of this appeal, 


Appeal allowed. 
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R. N. MISRA, J. 
Smt, Archana Neyak end another, Ap- 
pellants v. State of Orissa and others, 
Respondents, 
Mise, Appeal No, 51 of 1976, DJ- 11-10- 
1977.* 
Motor Vehicles Act (4 of 1938}, S. 110-B 
=- Accident — Head on collision between 
_ station wagon and truck — Accident due 
to negligence of both drivers — It being 
a case of composite negligence liability 
should be joint and several — Tribunal 
cannot apportion compensation. (Para 7) 
Anno: AIR Comm, MV, Act (ist 1972 
Edn} S, 110-B'N, 3, 
Cases Referred: Chronological Paras 
1978 ACC C J 48 (Orissa) 7 
‘AIR 1977 SC 1158 6 
‘AIR 1977 SC 1189 8 
i AIR 1973 Orissa 33 1 38 Cut LT 1135 6 
1973 A C J 319 (Orissa) 6 
AIR 1971 SC 1624 ` 6 
AIR 1970 SC 376 6 
1970 A C J 84 (Orissay 6 
- {1970} AC 1665 (1969) 2 All ER 178 
- Mallett v. Me Mongale 8 
AIR 1966 SC 1750 . 6 
(1951) AC 601 2 (1951) 2 All ER 448 
. Nance v. British Columbia Electric Rly, 
` Company Ltd, 6 


S. Misra-f, for ‘Appellants Standing 
Counsel and P, Roy, for Respondents... 


JUDGMENT :— ‘This is an appeal by, 
the claimants under S. 110-D of the 
Motor Vehicles Act- against the award of 
compensation given by the 2nd Motor 
Accident Claims ‘Tribunal asking for 
enhancement of the aangua of compen- 
| sation, 


2. The deceased Surendra Kumar 
Nayak was a Class-II Officer of the Orissa 
‘Administrative Service and was stationed 
at Bhubaneswar in 11969, In the afternoon 
of 12-6-1969, the deceased was returning 
from Cuttack to Bhubaneswar In a Sta- 
tion Wagon Bearing number O.R.C, 3442 
belonging to the State of Orissa, Along 
with the deceased, one Sri J, B. Singh 
working then as Joint Director of Indus~ 
es and certain other persons were 
avelling In the Station (Wagon, Near 
bout the junction on the National High- 
way No, V with a road leading to New 
Capital area of Bhubaneswar in the closa 


Order of B, Misra, 2nd Motor 








a (From 
[sae Claims Tribunal, Puri, D ° 


12-12-1976), 
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proximity of Vani Vihar, the Stetion 
Wagon met with a head-on collision with 
a truck bearing registration number 
O.R.U. 1053 coming from Khandagirf 
sideon the National Highway, As a result 
of this collision, threa persons mef with 
their death—the deceased Surendra, the 
mother-in-law of Sri J. B, Singh as also 
the driver of the Station Wagon. Sri 
Singh received several {juries but sur- 
vived, The widow of Sri Nayak and a 
minor daughter laid claim for compensa- 
tion alleging that the drivers of. both the 
vehicles were negligent and, therefore, 
the owners of both the vehicles were 
flointly and severally Hable to make good 
the amount of compensation, 

3. The State of Orissa—owner of the 
Station Wagon—contended that the driver 
of the Station Wagon was neither rash 
nor negligent and the accident happened 
on account of rash and negligent driving of 
the truck, The owner of the truck as also 


‘its Insurer took the stand that the acci- 


dent was due to the sole negligence and 
rashness of the driver of the Station 
Wagon end there was no negligence on 
the part of the truck driver, All the con~ 
testants maintained that the quantum of 
compensation claimed was imaginary and 
excessive, 


4, By order dated 4-5-1971, the Claims 
Tribunal assessed compensation of 
Rs, 70,000/~ apportioning the liability be- 
tween the owners of the two vehicles, The 
Stateof Orissa carried an appeal to this 
Court being Miscellaneous Appeal No, 97 
of 1971, There wasacross-appeal by the 
claimants, This Court allowed the appeal 
as also the cross-appeal and remitted the 
matter for a fresh disposal observing that 
the Tribunal should give opportunity to 


-parties, especially the claimants, if they 


so desire, to prove the report of the 
Motor Vehicles Inspector and to examine 
him and to recall P, W, 4 for clarification 
of various aspects In regard to the spot- 
map (Ext, 10), It wag also leff open to 
the parties to examine other eye wit- 
nesses, After remand, the Motor Vehicles 
Inspector was not recalled for examina- 
tion, P.W, 4 did not appear in spite of 
notice. Two persons said to be eye-wit- 
nesses fo the occurrence were, however, 
examined on behalf of the claimants. 
Other parties did not choose to lead any 
further evidence, 


On the evidence placed before the Tri- 
bunal, it came to hold that the claimants 
were entitled’ to compensation of 
Rs, 32,000/-, Rs, 22,000/~ being compensar 
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tion to the daughter and Rs, 10,000- 
being compensation to the mother (widow 
of the deceased) in view of the fact thal 
she had in the meantime been remarried, 
The lability was apportioned between 
the State of Orissa and the owner of the 
fruck and the truck having been duly, 
insured, the Insurer — the New India 
Assurance Company — was directed to 
meef the demand of Rs, 16,000/- and the 
State of Orissa wes called upon to depo- 
sit a sum of Rs, 16,000/- within threa 
months in the State Bank of India on 
account of the minor claimant, 


As already stated, the claimants alone 
have preferred the appeal and all others 
have accepted the award. 


5. The main question for consideration 
fn the appeal, therefore, is as to what 
should be the reasonable ‘compensation, 
The Tribunal has found that Surendra 
died at the age of 35, He was a healthy. 
man and would ordinarily have lived up 
to the age of sixty years, Being a Govern- 
ment servant, the Tribunal proceeded fo 
hold that he would have superannuated at 
the age of 55 years, He would have ob- 
tained promotions during the further 
career of service and upon retirement 
would have been entitled to pension, On 
the basis of uncertainties of life, the Tri- 
bunal, however, reduced the period of 
service to twenty years, It found that 
Surendra wag drawing a salary of 
Rs, 638/~ at the time of death. It took 
into account ten per cent of the salary 
towards his contribution to the providen 
fund, seven and half per cent towards 
rent of a Government building occupied 
by him and another two and half per cent 
towardg income-tax. Thus, the Tribunal 
scaled down the earning by twenty per 
cent and came to hold that the net income 
was Rs, 500/-. It calculated Surendra’s 
expenses at Rs, 250/- on himself and tha 
contribution to the family, therefore, was 
the balance Rs, 250/~. It apportioned the 
contribution by holding that the contribu- 
tion for the benefits of wife and the 
minor daughter would be Rs. 200/« and 
Rs, 50/~ respectivély, It took note of the 
fact that the widow had remarried and, 
therefore, compensation for the mother 
and the child should be awarded separate~ 
ly, Remarriage came four years five 
months after the unfortunafe accident, 
Accordingly the Tribunal found that com- 
pensation for this period at the rate of 
Rs. 200/- should work out to a nef sum 
of Rs, 10,000/-, It proceeded to work out 
the compensation payable to the minon 
daughter by calculating at the rate of Rs, 
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60/~ per month ll the mother remarried 
and at tha enhanced rate of Rs, 170/- 
for, sixteen years whereafter according to 
the Tribunal, the daughter would have 
ceased fo be a dependent and determined 
the same at Rs, 22,000/-, The method of 
assessment of compensation has been 
seriously, disputed by appellants’ counsel. 


_ 6. The Tribunel has proceeded fo 
determine compensation for the wife for 
a period of four years and five months on 
the basis that when she remarried, she 
was no more entitled fo compensation be- 
cause she ceased to be a dependant on the 
estate of the deceased, Counsel for the 
appellants relies on a very recent decision 
of the Supreme Court in the case of 
Madhya Pradesh State Road Transport 
Corporation, Bairagarh, Bhopal v., Sudha- 
ker AIR 1977 SC 1189, in support of his 
contention that this approach of the Tri- 
bunal is completely erroneous, In that 
case, the wife who was an earning mem-~ 
ber of the family dled as a result of a 
motor accident and the husband re- 
married within eleven months of the 
death of the wife, Dealing with the 
matter of assessment of compensation, 
the Court held:— (at p. 1181) 


"ta method of assesaing damages, usually 
followed In England, as appears from 
Mallett v. Mc Monagle (1970) AC 1866 
(supre) is to calculate the net pecuniary 
foss upon an annual basis and to arrive at 
the total award by multiplying the figure 
assessed as the amount of the annual 
‘dependency’ by a number of ‘years’ pur- 
chase, (p 78) that is, the number of 
years the benefif was expected to last, 
taking into consideration the imponder- 
able factorg in fixing either the multiplier 
or the multiplicand, The husband may not 
be dependent on the wife’s income, the 


basis of assessing the damages payable to 
the husband for the death of his wife 
would be similar, (Underlining is mine) 
Here, the lady had 35 years of service 
before her when she died, We have found 
that the claimant’s loss reasonably works 
out to Rs, 50/- a month ie. Rs, 600/- a 
year, Keeping in mind all the relevant 
facts and contingencies and taking 20 as 
the guitable multiplier, the figure comes 
to Rs, 12,000/-....... Pad 


Learned Standing Counsel on the other 
hand contends relying on the principle 
indicated In the case of Nance v. British 
Columbia Electric Rly, Co. Ltd, (1951) 
A.C. 601, where if was stateds 
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"wit Is necessary firs? fo estimate 
what wag the deceased man’s expectation 
of life if he had not been killed when he 
was; (let this ba ‘x’ years) and next what 
sums during these x years he would prox 
bably have applied to the support of his 
wife, In fixing x, regard must be had not 
only to bis age and bodily health, but to 
the possibility of a premature defermi~ 
nation of his life by a Tater accident, In 
estimating future provision for his wife, 
the amounts he usually applied In this 
way before hig death are obviously rele- 
vant, and often the best evidence availa- 
ble, though not conclusive, since if he had 
survived, his-means might have expand- 
ed or shrunk, and his liberality might 
have grown or wilted.........Supposing, by 
this method, an estimafed annual sum of 
y is arrived at as the sum which would 
have been applied for the benefit of the 
plaintiff for x more years, the sum to ba 
awarded fs not simply multiplied by x, 
because that sum is a sum spread 
over a period of years and musf 
be discounted so as to arrive at its 
equivalent in the form of a lump 
um payable at his death as dama- 
es. Then a deduction must further be 
ade for the benefit accruing to the 
dow from the acceleration of her in- 
erest in his estate on his death intestate 
"in 1949 (ue...) and of her interest in 
payable on a policy of 1,000 on his 
ife; and a further allowance must be 
de for a possibility which might have 
been realized if he had not been killed 
ut had embarked on his allotted span of 
years, namely, the possibility that the 
wife might have died before he did. And 
ere Ís a further possibility to be allow- 
ed for—thoughin most cases it Is incapa- 
ble of evaluation—namely, the possibility 
‘that, in the events which have actually 
happened, the widow might remarry, in 
ces which would Improve her 

cial position,” 


Tt Is contended that the possibility of the 
widow of the deceased remarrying—and 
in| this case actual remarriage four years 

d five months after—was a feature to 
be taken Into account which the Tribu- 
nal had rightly considered. Learned 
Standing Counsel states that the guide- 
line indicated in the English decision had 
been taken into account by a Division 
ca. of this Court in the case of Ori 












ental Fire Generel Insurance Co, Ltd, v. 

. Kamal Kamin? Das 38 Cut LT 135 4 
(AIR 1973 Orissa 33} and on several oc 
casfons has been quoted with approval 
by| the Supreme Court. See, Municipal 








A.LR. 
Corporation of Delh? v, Subhagwani!, AIR 
1966 SC 1750; C, K, Subramonia Iyer v, 
T. Kunhikuttan Nair, AIR 1970 SC 376, 
and Sheikhupura Transport Co, Ltd 
v. Northern Indig ‘Transporters . In-. 
surance Co, Ltd, AIR 1971 SC 1624. In 
the recent decision of the Suprema Court 
{supra} relled upon by the appellants’ 
ecunsel, this aspect wag not taken into 
account when compensation to the hus- 
band was granted notwithstanding the 
fact that after the death of the wife, the 
husband had remarried, 


Appellants’ counsel also relies upon the 
case of Smt, Manjushri Raha v, B. L, 
Gupta, AIR 1977 SC 1158, where it has 
been stated (at p, 1161): 


“weet seems fo us, however, that i 
making the calculation, the Claims Tribu- 
nal and the High Court overlooked two 
important and vital considerations, In the 
first place, while the admitted position 


was that the deceased Satyendra Nath ~ 


Raha was working fn the grade of Rupees 
590-30-830-35-900 and was getting a sa- 
lary of Rs, 620/« pm, af the time of his 
death, the Courts below have not taken 
into account the salary which he would 
have earned while reaching the maximum 
of his grade long before his retirement. 
It is admitted that the deceased Satyen< 
dra Nath Raha wag 37 years of age at the 
time of the accident and af this rate he 
would have reached the maximum of the 
grade of Rs, 900/- at the age of 46 years. 
ie full 9 years before his superannua~ 
tion, The claimant has produced a certi- 
ficate Ext. P-4 from the office of the Ac- 
countant General, Madhya Pradesh, Gwa~- 
Hor, which shows that from 11-4-1962 (Le, 
the date nexf to the date of the- death 
Satyendra Nath Reha) to October 15, 1980 
which would be the last working day of 
the deceased Raha, the deceased Raha 
would have drawn Rs, 1,89,402/~ including 


- the increments earned and the maximum 


grade drawn. This figure may be round- 
ed off to Rupees 1,88,000/-. Even if half 
of this be deducted as being rightly taken 
to have been spent by the deceased to 
cover day to day domestic expenses, pay“ 
ment of Income-tax . and other charges, 
the actual Income lost to the family in- 
cluding the value of the estate and tha 
Toss to ‘the dependants would ba 
Rs, 94,000/-, This will be a fair estimate ` 
which does not take into account the eco- 
nomic value of the deprivation to the 
wife of her husband’s company forever 
and the-shock felt by the children. It was 
suggested by the High Court ‘that as the 
deceased Raha was not a permanent em- 
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ployee, the amount taken into account by, 
the Compensation Tribunal was correct, 
This is however, not a consideration which 
could have weighed with the Claims Tri 
bunal in making the assessment, because 
it wag purely contingent, On the other 
hand with the rise in price index if could 
well have been expected that there would 
be several revisions in the grade by 
the time the deceased Raha had attained 
the age of superannuation, which, if taken 
into account, would further enhance the 
amount, In these circumstances, there- 
fore, we think that the amount of Rupees 
90,000/- would represent the correct com- 
pensation so far as the salary part of the 
deceased Raha is concerned,” 


The Supreme Court further fook info ac« 
count pension for ten years and death- 
cum-retirement gratuity payable to the 
deceased if he had retired after full term 
of the service, 


It is conceded by Tearned Standing 
Counsel appearing for the State of Orissa 
that the Tribunal went wrong in calcu- 
lating compensation onthe basis of super- 
annuation at the 55th year of age and 
he concedes that it would be worked ouf 
on the footing of retirement being due af 
the age of 58 years, It is also conceded by, 
learned Standing Counsel, which in my 
view is fair, that the Tribunal failed to 
take into consideration that the deceased 
was in a pay scale where even without 
any promotion, he would have been 
drawing a salary of about a thousand 
rupees by the time of ‘superannuation, 
That apart, there was certainly possibility, 
of promotion and the deceased going into 
higher grades of pay, Thus, admittedly, if 
Surendra had not died as a result of the 
accident, he would have had a career of 
twenty three years of service. At 
the date of death his net income 
was taken fo be. Rs, 500/— Consfder+ 
ing that by the time of superannuation, 
the salary even in the present scale of pay, 
would have been about Rs, 1,000/-, I am 
prepared to adopt a flat rate of Rs, 750/+ 
for the purpose of assessment of com- 
pensation, This does not take into consis 
deration the possibility of higher sa- 
lary in other grades, On the footing thaf 
Surendra’s average income from salary 
would have been around Rs, 750/- net a 
month and accepting that Surendra would 
have required Rs. 250/- for his own ex~ 


penses, the contribution to the family 
must be taken at Rs, 500/- per month. On 
that footing, during 23 years of service 
which he would have rendered, his con- 
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tribution to the family would have work~ 
ed out at Rs, 1,38,000/-, Admittedly, Su~ 
rendra would have been entitled to pen- 
sion and even accepting that he would 
have lived for ten years after superan- 
nuation (though ft is pressed that he 
would have had along life in view of the 
fact that his father lived up to the age of 
85) out of pension, the contribution to 
the family could be estimated at Rupees 
10,000/-. The death-cum-retirement gra- 
tuity on the basis of the presumptive 
average emoluments would have been 
around Rs, 15,000/-, The entire amount 
would thus work out at Rs, 1,63,000/-, 


In the case of Sabita Pati v, Ramesh- 
war Singh, 1973 Ace C, J, 319 (Ori), this 
Court observed 3 

“essre Ordinarily the Tump sum amount 
is discounted by (/6th committing vari- 
ous eventualities (See Rajinder v. Union 
of India, 1970 ACJ 84 (Ori) and Oriental 
Fire & General Insurance Co, Ltd. v, 
Kamal Kamini, 1972 ACJ 92): (ATR 1973 
Orissa 33), Considering the immediate pay- 
ability of the insurance policy and other 
service benefits which must have accrued 
to the benefit of the deceased 
under the rules we are prepared to make 
a further deduction of 1/8th of the com- 
pensation estimated ag above. There shall: 
thus be a total deduction of 1/6th plus 
1/8th, that is, 7/24th.........” 


Taking into consideration the fact that 
the claimant-widow has remarried, I am 
prepared to adopt the aforesaid basis. 
This would mean that the compensation 
payable has to be slashed by 7/24, Con- 
sidering the further feature that the 
widow has remarried, I am also prepared 
to deduct another /8th. The total de- 
duction, therefore, works out to 10/24 or 
5/12, Deducting 5/12 from the sum of 
Rs. 1,63,000/+, the nef amount of com- 
pensation comes toa little more than 
Rs. 95,000/~ which may conveniently be 
rounded off to Rs, 95,000/-, 


It is pertinent fo mention here that 
the minor claimant is a girl now aged 
about ten years, It has been represented 
to me at the Bar that even though the 
widow has remarried, she ig still look- 
ing after the welfare of the daughter and 
she is being given schooling under her 
supervision. The minor girl has to be 
given in marriage in due course. Keeping 
all these aspects in view, out of the com- 
pensation now determined, I direct that 
asum of Rs. 25,000/~ shall be kept in 
Fixed Deposit with the State Bank of 
India to the credit of the minor claimant 





Saraswati Nayak, If would be in the In- 
terest of the mfnor that the interest earn< 


bursed and the Deposit may be made 
under a Scheme where the interest would 
be capitalized and a total. consolidated 
amount would be received at the date of 
maturity, The Deposif may be for a 
period of minimum ten years, The Claims 
| Tribunal shall ensure that thig Deposit 
ig made properly as directed, The balanca 
amount of Rs, 70,000/. shall be payable 
to appellant no, £ Smt, Archana Nayak 
`| for the benefit of both the claimants, 


7. The Tribunal had apportioned the 
compensation between the Insurer of the 
truck and the owner of the Station 
Wagon, On the principle Indicated by: 
me in the case of Golak Chandra Das 
v. Smf, Kousalya Nayak, (Miscellaneous 
ppeal No. 42 of 1974, disposed of on 30-9- 
1977} 3 (1978 Acc CJ 84) (Ori), this must 
be held to be a case of composite negli- 
gence and in a case of composite 
negligence, I have held that the liability 
should be Joint and several, In fact, under 
the provisions of the Motor Vehicles Act, 
in a case of this type, no power is given 
to the Tribunal to apportion the-compensa~= 
tion, Admittedly, the liability of the In- 
surer of the truck was Rs, 20,000/~ at the 
time the occurrence took place. Mr, 
P. Roy appearing for the Insurer has stated 
that Rs, 4,000/- had- been ald to some 
other claimant and Rs, 16,000/- has al- 
ready been paid, This fact fs also stated 
in the order of the Tribunal. That being 
so, the Insurer hag no further liability, 
‘The entire compensation has to be paid 
by the State of Orissa and the owner of 
ithe truck, Keeping the ratio of the un- 
ported decision (supra) in view, I- would 





79,000/~, tha liability of the State of 
and the owner of the truck (res- 

ndent no. 8) is joint and several and 
the claimanfg are entitled fo recover tha 
me in accordance with Taw, On the 
ount of compensation now defermined, 
Le Rs, 79,000/- which remains unpaid, 
Interest af nine per cent will accrue from 
the date of the application tilt the data 
of payment, I do not make any order fog 
costs of this proceeding. j 


Order accordingly, 





edonthe Fixed Deposit, may not be dis< - 


has preferred this appeal 


direct that for the compensation amount: 
ae 95,000/~ minus Rs, 16,000/- ie, 
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Balunki Behera, Appellant v, Smk 
Rukuni Beheran? and others, Respondents, 
Second Appeal No, 375 of 1974, D/s 
6-1-1978," ' 


Limitation ‘Act (36 of 1963), S. 27 — 
Permissive possession — Does not consti- 
tute adverse possession. . 


Where the ssion of the plaintiff's 
property by the defendant has been all 
through permissive, the plaintiff cannof 


be said to have been dis from, 
or to have discontinued the possession of, 
the property, AIR 1951) Orissa 183 (2), Rel, 
on, (Para 7} 

“Possession” fy a flexible term and is 
not restricted to mere actual occupation 


of the property, (Para 7} 
Cases Referred: Chronological Paras 
(1972) 1 Cut WR 102 7 
AIR 1951 Ort 183 (2} 7 


B. H, Mohanty and P. K. Sahu, for Ap» 
pellant; Y. S. N, Murty, for Respondents, 


JUDGMENT:— Defendant No. 1, tha 
main contestant of the plaintiffs case, 
against the 
confirming decision of the court below 
declaring the plaintiffs title to the sult 
house and directing the defendant No, T 
to vacate possession of the suit house or 
to be evicted therefrom through court, 


2 The suit house admittedly belonged 
fo Ramakrishna Behere, the father of the 
plaintiff and the paternal grandfather of 
defendant no. 1, Ramakrishna had threes 
sons, Balabhadra, Kalia (father of defen< 
dant no. 1) and Laxman, Kalia and Lax~ 
man executed a registered sale deed (Ext, 
1) on 10-12-46 fn favour of the plaintiff. 
for Rs, 300/-, As defendant no. t, tha 
appellant herein, wes.then a minor, the 
document was executed on his behalf by 
Kalia as the father-guardian of tha 
minor, Kalia died within a short time 
after the execution of the sale deed, 


.3 The plaintiffs case, in short, is that 
Balabhadra died issueless prior to. the 
year 1946. Thereafter Kalia and Laxman 
sold the suit house described in schedule 
‘A of the plaint to the plaintiff for 
Rs. 300/« ag per the registered sale deed 
Ext, 1 dated 10-12-1946, and put tha 


*(From Decision of N. Purohit Addl, Dist, 
J., Berhampur, D/- 26-6-1974.) 
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plaintiff In possession of the suit hotise, 
After the execution of the sale deed Kalia 
stayed in another house constructed by, 
him, On the request of the relations, the 
plaintiff permitted Laxman to remain in 
the suit house for some time es the plain- 
tiff then was living with her hysband at 
Kharagpur where he wag employed then, 
Laxman died in 11969 and thereafter his 
widow Kamala went away to her father’s 
house, However, the plaintiff permitted 
defendant No. E, the son of Laxman, to 
remain in the house, After the death of 
the plaintiffs husband she came back to 
her said house and gof the suit house 
mutated in her name in the municipal re- 
cords in 1968, Subsequently, during the 
Survey and Settlement operations, defen- 
dant no, Ú set up claim for the suit 
house, and in 1969 the Settlement autho- 
rities, in spite of the plaintiffg objection, 
directed joint recording of the name of 
the plaintiff and defendant no, 1 in res- 
pect of the said house. The plaintiff has 
prayed for recovery of possession of tha 
suit house from defendant no, 1 and for 
other ancillary reliefs, 


4. The case of defendant no. 1 in tha 
written statement, in short, is that — 


The sale deed Ext. ‘lisa sham and nomi- 
nal document; no consideration passed 
under that deed and there wag no legal 
necessity for the execution of the said 
deed; Balabhadra died in the year 1950 
after the execution of the sale deed; the 
sale is void as Balabhadra had not join- 
ed in the said sale; the possession of the 
suit house had never been delivered to 
the plaintiff; the sons of Ramakrishna 
were ell along in possession of the suit 
house till their death; after their death 
the defendants are residing in the said 
house in their own right; and thaf the 
plaintiff's case of permissive possession 
of the suit house is false, 

Defendants 3 and 4 who were later on 
added as defendants in the suit simply, 


adopted the written statement filed by = A 


fendant No, T, 


_ 5. The trial court held that the sala 
deed Ext. i was not a sham and nomi- 
nal document; it was executed for consi- 
deration and legal necessity and it had 
been acted upon by delivery of posses« 
sion? Laxman and defendant no. I were 
in permissive occupation of the suit house 
and they had not acquired any title to 
the same by adverse possession; Bala« 
bhadra died issueless before 1946 and 
thereafter Kalia and Laxman sold the 
suit house to the plaintiff on 10-12-46; 
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and that the plaintiff lived in the suit 
house till she wes forcibly driven out of 
the same by defendant no, © in the year 
1971, On the above findings the plain- 
tiffs prayer for recovery of possession 
of the suit house from the defendants 
was allowed and the suit was decreed, 


8. The appellate Judge in para 10 of 
hig julgment specifically states that he 
agrees’ with all findings of the trial court 
which are unassailable’ and on the said 
findings and conclusions, he has confirm-~ 
ed the decision of the trial Court, 


7. It wag contended by Mr, Mohanty, 
the learned counsel for the appellant, 
that in view of the admitted fact that 
Laxman continued in possession of the 
suit house even after the execution of 
the sale deed, Ext, 1, dated 10-12-46, and 
after his death his son defendant no. 1 
with his wife continued in possession of 
the said house and is -still in possession 
of the same, the suit instituted in the 
year 1969 fs nof maintainable because of 
the provisions of Ss. 27 and 31 of tha 
Limitation Act, 1963 and Art, 142 of tha 
old Limitation Act. There is absolutely 
no merit in the above contention, Arti- 
cle 142 of the old Limitation Act does 
not apply to the facts of this case as the 
premises on which the application of the 
said Article ig dependant are absent in 
the present case. The trial court on pro- 
per and convincing discussion and consi~ 
deration of the evidence on record arria 
ved at the finding of fact that defendant 
No, Ù and hig parents were all through 
in permissive possession of the suit house 
after the execution of the sale deed in 
December, 1946 followed immediately by 
delivery of possession of the said housa 
by the vendors in favour of the plain~ 
tiff, The said finding has been confirm- 
ed by the appellate court . in para 10 of 
its Judgment, 


In para 8_of ifg Judgment, however, at 


-one place if says that there is no evidence 


to support the plaintiffs assertion of perm 
missiva occupation of the said house by 
Laxman or Balunki, The triak courts 
finding on this aspect is founded on the 
relevant evidence appearing on record, 
On a perusal of the evidence on record 
and the Finding of the trial court on this 
aspect, I am convinced * that the above- 
mentioned observation of the appellate 
court was made I[nadvertently without 
adverting to. the evidence on record, 
Hence the said observation is tarnished 
by patent errors of record and is manis — 


. the plaintiff had been 


v 


festly Incorrect, and the finding of that 
court in para 10 confirming 
of tha trial court on thig aspect is pera 


fectly correct, 


Both the courts, on independent assess- 
ment of the evidence on record and the 
law on the point, have held that defen- 
dant no, 1 has not acquired any title to 
the suif house by adversa possession, I 
do not find any reason to Interfere with 
the aforesaid findings of facf. On the 
aforesaid findings ff cannot be said that 
d from 
the suit sae or that she had discon< 


house, A guit for, possession’ of Immove~ 
able property is ‘barred . after 12 years 
from the date.of the dispossession or dis- 
continuance from possession as per Ss, 27 


Art.`142 of.the old Limitation Act, As 
possession of the suit house by defendant 
no, L and/or his parénts after the execu- 
tion of the sale deed and delivery of 
possession of the suit house fo the plain- 
tiff was all through permissive, the plain- 
tiff had never been dispossessed from nor 
had she discontinued ae possession’ “of 
the suit. house, 7 

. The Tegal - conception : of. ’possession” 
may be in various forms. “Possession” is 
-a flexible term and is not restricted. to 
„mere -actual- occupation of the property. 
In this connection it. Is worthwhile to 
quote the observations.made in para 7 of 
the decision reported .in-AIR 1951 Ori 
183 (2} :(Rangulal Ram v, Makhan Lal)s 
' “Mere acts of user which do not inter~ 
Tere and are consistent: with the owner’s 


possession in favour: of.. the occupant, -xx 
Whether) in particular circumstances, ‘the 
acts of the occupant amount to possession 
and whether such possession is on behalf 


title are matters of” inference to be 
drawn from prose facts, XxX. X 


the ERR “aispossession” Kaa. no- 
where been’ defined but there can be no 





doubt about -its’ meaning, 


‘Dispossession 
involves’ sone element of farce. or fraud 

d implies the: coming .:in-of a‘person 
bnd his driving out another person from 


his possession, ‘There can, therefore, be 


o dispossession™ unless-: ‘there is a ter- 

ration: of the possession. of the right- 

owner, plows: by acel a 
£ another; ere 


| 
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the finding’ 


tinued from the possession of the said . 


and 31.of the new Limitation Act and, 


title are not sufficient: to constitute dis~ 
_| possession of the owner or start adverse 


of the legal,owner or in opposition to his: 


: dispossession. 
-possessïon, if af all, started only from - 


“Art, 142 - 


A.LE. 


In para 8 of the said decision ft hag been 
observed ¢ 
“There can be no ‘discontinuance’ within 
the meaning of the statute merely be- 
cause of absence of physical possession ` 
xx xx XX - l 
A mere repudiation of the plaintiff's 
title behind his back is not enongh to 
dispossess him unless it is followed by, 
some overt ect,” . 
In that paragraph it has also been held 
that the payment of house tax is not such 
an unequivocal act as would constitute 
an assertion of hostile Intention so as to 
amount to adverse possession. It has been 
further held that ‘without a ‘voluntary 
‘abandonment ‘of possession there can be 
no ‘such discontinuance, Merely. remain- 


ing quiescent cannot -amount. to discon= 
tinuance’, Sek 


Inthe case posed. in (1972): tt Cut WE 
102 (Kulwantrai ‘Goel v, John Christian 
it has been held that .until-the defendant 
establishes- Ioss; of plaintiffs title-on _ 
account of the defendant being: in adverse 
possession for more than the. statutory 


period, the plaihtiff is entitled to succeed 


on the basis of his antecedent title, 


-On the facts ‘found in this’ case by tha 
two courts of fact, it can never. be said 
that the plaintiff was ever dispossessed 
from..the suit house or that she discon- 
tinued from possession of the house 


-within the meaning of Article 142 of the 


old Limitation Act, At the best, on tha 
concurrent findings of fact and the plain~ — 
tiffs admission in paragraph.4 of, tha 
plaint that. defendant no. £ started set- 


‘ting up his own title to the suit house 


during .the last Town. ‘Survey Settlement 
operations due to. which by .the order -> 


‘dated 26-2-69 of the Assistant - Settle- 


ment Officer the ‘house. was recorded 
jointly in the name of the plaintiff and 
defendant no, 1, it can be said that only 
from 1968-69 defendant no. l started to 
openly repudiate the plaintiff's title to 
the ‘suit property and asserted his title 
to that house by the said overt acts, ‘Thus _ 
or: discontinuance. from 


that time. There Is nothing -on record to 
prove: that ‘dispossession’ or,- ‘discontinu~ 


- ance’ from possession, as. understood ih 


the legal parlance, started. or- occurred 
earlier than that time, - That... being so, 
of the old ‘Limitation. Act will 


not apply to. this case,, : The residuary 


. Art, 144 of the old Limitation Act is also 


not applicable fo this case,:as to- bring a 


_case under that . Article defendant no, 1 
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hag to prove that he was in adverse pos- 
session of the suit house for more than 
12 years. As stated above, both the courts 
below have arrived at the -unassailed 
finding of fact that defendant no, 1 and} 


or his parents had not perfected their 


title to the suit house by adverse posses< 
sion, It fy also to be noted that in the 
written statement filed by defendant no. É 
and adopted by the other defendants 
there is no assertion of dispossession of 
the plaintiff from the sult house, 


On the above considerations, I hold that 
the above-mentioned contention put for- 
ward by Mr, Mohanty ig devoid of any, 
substance, 


8. The findings of fact that Balabhadra 
died issueless before the execution of 
the sale deed, Ext. 1; that sale deed in 
favour of the plaintiff was a genuine and 
valid document; that it was executed for 
consideration and for legal necessity; that 
it had been acted upon by delivery of 
possession; that Laxman did not and the 
defendants have not acquired any title 
to the suit house by adverse possession; 
and that Laxman and/or defendant No, 1 
were in permissive possession of the suit 
house are squarely based on convincing 
discussions and considerations of the evi~ 
dence on record, and the said findings of 
fact could not be assailed on any accept- 
able ground. I am satisfied that there is 
no reason to interfere in any way with 
the said findings of fact in this second 
appeal, - 


9. On hearing the counsel for both 
the parties, I am satisfied that -there is 
no merit in this second appeal and it is, ac« 
cordingly, dismissed with costs. 

r Appeal dismissed. 
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T. Venkat Sitaram Rao and another, 
Appellants v. T. Kamakshiamma and 
others, Respondents, 

Second Appeal No, 260 of 1974, DJ- 
20-12-1977." 

(A) Succession Act (39 of 1925), S. 63 (c) 
Evidence Act (1 of 1872), S. 68 — Will — 
Proof of attestation — Must be proved 
that two witnesses attested it S. 68 of 
the Evidence Act notwithstanding. 


*(From order of K. P. Acharya, Dist. J. 
Berhampur D/- 25-8-1974). 
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In order to prove.that a will was 
perly executed and was intended to ba 
given effect to as such, it hag to be pros 
ved, apart from other things, that the 
said document was attested by two or. 
more witnesses in the manner provided 
under 8, 63 (c) of Succession Act. - 

(Para 10) 

Proof of attestation of the document 
by only one witness would not satisfy 
the statutory requirement of attestation 
of a will, and so long as it ig not proved 
that the document wag attested by two 
attesting witnesses, It cannot have the 
legal sanctity of a will, So, though under 
8. 68 of the Evidence Act only one at- 
testing witness, if alive and subject to tha 
process of the Court and capable of giv- 
Ing evidence, has to be called to prove 
the execution of the document, it would 
be incumbent on the propounder or a 
person claiming under the will to prove 
that the said document was executed as 
required under S, 63 (c) of the Succes- 
sion Act and then only that document 
can be given effect to as a will, Case law 
discussed. AIR 1966 All 570, (1966) 2 


“Andh W. R. 134, AIR 1959 SC 443, AIR 


1977 SC 63 and AIR 1927 Mad 1054 (FB), 

Dist. (Para 10) 
Anno: AIR Manual (8rd Edn}, Succes- 

ape S. 63 (c) N, 1L (b) Evid. Act, 
. 6 .4 


(B) Civil P.C. (5 of 1908), S. 100 — 
Second appeal — Concurrent finding of 
facts by both courts below based on con- 
sideration of evidence on record — No 
interference in second appeal. 

(Paras 12 and 13) 

Anno: AIR Comm, C. P.C. (3th Edn), 
S. 100 N. 52 - 


Cases Referred: Chronological Paras 
AIR 1977 SC 63 10 
ATR 1975 Mad 141 10 
AIR 1974 Andh Pra 13 10 
AIR 1966 All 570 10 
(1966) 2 An WR 134 i 10 
AIR 1959 SC 443 10 
AIR 1949 Nag 149 © 10 
ATR 1848 Bom 12 - 10 
AIR 1927 Mad 1054 (FB) 10 


P. V. Ramdas and N. V. Ramdas, for 
Appellants; A. Das, S. Kr. Mohanty, 
S. N. Senapati and D, S, Misra, for Res- 
pondents, 

JUDGMENT:— Defendants 2 and 3 
have preferred this appeal against the 
decision of the court below confirming 
that of the trial court, j 

2. The plaintiffs sult is for partition 
and allotment of her 1/4th share of tha 
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suit property and for other consequential 
reliefs. 


3. One Telikicharia Narasimha Murty 
had 2 sons and 2 daughters. Defendants 1 
-and 2 are his two sons and the plaintiff 
and defendant no. 3 are his two daugh- 
ters. The said Narasimha Murty died on 
21-12-61 leaving behind him the -suit pros 
perties. The above-mentioned facts are 
not disputed. 

4, plaintiff's case, shorn of un« 
necessary details, is that the said Nara- 
'.simha Murty did not have sufficient in- 
. come to acquire the suit properties and 
- that those properties were acquired by 
him- by selling his ancestral properties 
in Srikakulam district of Andhra Pradesh, 
After the death of Narasimha Murty, de- 
fendants 1 and 2 possessed the suit proper- 
ties without allowing the plaintiff any 
share In the same though she is entitled 
to a share in those properties. The plain- 
tiff asked the defendants to amicably par- 
tition the said properties, but as they 
turned a deaf ear to her request she in- 
stituted this suit. 


5. Defendant no. 1 in his written state- 
ment supports the plaintiff's case of ace 
quisition of the suit properties by Nare- 
simha Murty out of the sale proceeds of 
his ancestral properties in the district of 
Srikakulam, He further states that all 
the suit properties were enjoyed as ances- 
tral joint family properties of the par- 
ties; Narasimha Murty was not keeping 
fit, both physically and mentally, and as 
he was staying with defendant no. 2 he 
was under the influence and control of 
the 2nd defendant. It is further stated 
that defendant no. 3 is colluding with and 
is supporting the cause of defendant no. 2 
as the latter is the son-in-law of the for- 
mer; and that the averments made in the 
plaint are mostly true and the aver- 
ments made in the written statements of 
defendants 2 and 3 are false. He claims 
5/12th sbare in the suit properties, 


6. Defendants 2 and 3 actually contest- 
ed the suit. In the written statements 
filed by them it is elleged that the suit 
properties are the self-acquired proper- 
ties of Narasimha Murty; he executed a 
will on 194-60 bequeathing his self-ac- 
quired properties in a particular manner 
and that being the last will of the testa- 
tor the allotment of his said properties 
has to be done strictly in accordance 
with his last wish as specified in the 
said will, and the plaintiff cannot ask 
for a partition of the said properties. 

7. Both the courts on independent as- 
sessment of the evidence on record have 
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arrived at the findings that the plaint A 
schedule properties are the self-acquired 
properties of Narasimha Murty as he 
obtained the same by gift from his em- 
ployer; the plaint B and C schedule pro- 
perties were acquired by Narasimha Murty 
out of the sale proceeds of the ances- 
tral lands of the family situated in the 
district of Srikakulam; and that the will 
Ext, L/2 filed by defendants 2-and 3 has 
not been proved in accordance with law 
and so it cannot be acted upon. The lower 
appellate court has further held that 
apart from the fact that attestation of 
the said will hag not been proved in ac- 
cordance with law, it is also established 
in this case that Narasimha Murty at 
the relevant time of the execution of the 
will was not in a fit state of mind to dis- 
pose of his properties, On the above 
findings the suit for partition has been 
decreed fixing the shares ag mentioned 
in the operative portion of the trial 
court judgment. ` 


8. It is contended by Mr. Ramdas, the 
learned counsel for the appellants, that 
the findings of the court below that the 
will has not been proved in accordance 
with law and that the testator at the 
relevant time was not in a fit condition 
of mind to dispose of hig properties are 
illegal and incorrect, 

9. The courts below have found that 
defendants 2 and 3, who filed the unre- 
gistered document Ext, L/2 . and’ who 
want to assert that the said document is 
the last will of T. Narasimha Murty, have 
not been able to prove due attestation 
of that document and go the said docu 
ment has not been proved in accordance 
with law and hence it cannot be acted 
upon. Ext. L/2 is an unregistered docu- 
ment, The: finding of the court below that 
the will bas not been proved in accord- 
ance with law is based on the fact that 
the only attestor D.W. 2, examined in 
this case, has not gtated in so many words 
that he signed the document in the pre- 
sence of the executant after seeing the © 
execution of the document or after re- 
ceiving a personal acknowledgment from 
the executant as regards the execution 
of that document, as required u/s. 63 (c) 
of the Indian Succession Act. True it is 
that this witness has not stated so, but 
from hig later statement it is evident 
that T. Narasimha Murty told him that 
the said document was a will and he ask- 
ed him to sign that document and ac- 
cordingly he signed that document, Mr. 
Ramdas, the learned counsel for the ap- 
pellants, contends that the court should. 
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not insist on evidence regarding attesta- 
tion to be given in the exact: term and 
language in mathematical precision in 
which it is stated in S. 68 (c) of the 
Indian Succession Act, but the court 
should construe the entire evidence on 
record in order to find out if attestation 
as required under the law was actually 
made. In the present case before me, 
excepting the evidence of D.W. 2 none 
else has stated anything about the at= 
testation of the said document, On his 
evidence that the executant told the at- 
testor to sign the document after telling 
him that it was a will the attestor sign- 
ed the same in the presence of the exe~ 
cutant, one may say that the attestor 
signed the document in-the presence of 
the executant after receiving a personal 
acknowledgment from the executant - as 
regards the execution of that document, 
On such construction of the evidence of 
D.W. 2 it can be said that it has been 
proved in this case that the document 
was attested as required under the law 
by one witness. 

10. A person propounding a will or 
otherwise making a claim under the 
will has to prove that the said will was 
executed in accordance with the statu- 
tory requirements, 


Section 63 (c) of the. Indian Succession 


Act provides:— 

“The will shall be attested by two or 
more witnesses, each of whom has seen 
the testator sign or affix his mark to 
the will or hag seen some other person 
sign the will, in the presence and by the 
direction of the testator, or has received 
from the testator a personal acknow- 
ledgment of his signature or mark, or of 


the signature of such other per- 
son; and each of the witnesses shall 
sign the will in the presence of 


the testator, but it shall not be neces- 
sary that more than one witness be pre- 
‘sent at the same time, and no particular 
form of attestation shall be necessary.” 


Therefore, in order to prove that a will 
was properly executed and was intended 
to be given effect to as such, it has to 
be proved, apart from other. things, that 
the said document was attested by two 
r more witnesses in the manner provi- 
ded under the agbove-quoted sub-section. 

The provision of S. 68 of the Evidence 
Act makes it obligatory on the person 
propounding the will or claiming under 

_the will to call one of the attesting wit- 
nesses, if alive, and subject to the pro- 
cess of the court and capable of giving 
evidence for the purpose of proving the 
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execution of the will. That does not 
absolve that person to prove due execu- 
tion of the will ag required u/s. 63 (c) 
of the Indian Succession Act. Therefore, 
one has to prove that the document was 
attested according to law by two persons. 
Proof of attestation of the document by 
only ‘one witness would not satisfy the 
statutory requirement of attestation of a 
will, and so long it is not proved that 
the ‘document was attested by two attest- 
ing witnesses it cannot have the legal 
sanctity of a will. So, though u/s. 68 of 
the Evidence Act only one attesting wit- 
ness, if alive and subject to the process 
of the court and capable of giving evi- 
dence, has to be called to prove the exe- 
cution of the document, it would be in- 
cumbent on the propounder or the per- 
son claiming under the will to prove that 
the said document was executed as re- 
quired u/s. 63 (c) of the Indian Succes- 
sion Act, and then only that document 
can be given effect to as a will In this 
case, there is absolutely no proof of the 
fact that Ext. L/2 was attested in ac- 
cordance with law by two witnesses. No- 
body has proved that the document has 
been attested in accordance with law by 
two witnesses, In the absence of proof 
of attestation of the document by two 
attesting witnesses, the said document 
does not operate as a will, True it is 
that it'is not necessary to specifically 
label the signatures of attesting 
witnesses under that description, nor a 
mere label to that effect under a signa- 
ture in a document would suffice to 
prove that the document had been, at- 
tested by some such witness, The statu« 
tory requirement of attestation of a docu« 
ment by the two witnesseg has to be pro- 
ved in accordance with law. This aspect 
of the matter was not noticed by any of 
the courts below. In the absence of proof 
of attestation of Ext. L/2 by two wit- 
nesses, the said document cannot have 
the effect of or operate as a will 

My above view is directly supported by 
the decision reported in ATR 1946 Bom 
12 (Roda Framroze Mody v, Kanta Varji- 
vandas Saralya) wherein it has been held 
ag follows: 


ding S. 63, Succession Act, 
with S. 68. Evidence Act, it seems to me 
to be clear that what the person pro- 
pounding the will has got to prove is that 
the will was duly and validly executed 
and that must be done by not simply 
proving that the signature on the will 
was that of the testator but that the 
attestations were also properly made as 





required by. cl, {ec} of S. 63, No doubt 
S. 68, Evidence Act, says that if is not 
necessary to examine both or all the at= 
testing witnesses, but if does not follow 
therefrom that ff one attesting witness 
only proves that tha testator had aca 
knowledged hig signature to him, it is not 
necessary thaf the acknowledgment by 
the testator before the other attesting 
witness need be proved,” 
In the decision reported In AIR 11949 
_| Nag 149 (Zaharul Hussain v, Mahadev 
-| Ramji Deshmukh) 8 has been held thats 


on Enss It is, therefore, clear from this 

definition that it is not enough if an af~ 
testing witness merely states that tha 
executant has signed in his presence and 
he witnessed the execution of the docu« 
ment, In addition to this, there must ba 
some more evidence fo show that tha 
other attesting witness was also present 


the document in token of execution oF 
at least he attested the document. after 
he had received from the executant a 
personal acknowledgment of his signature 
or mark ete, In other words, if the docu- 
ment is required by lew to be attested 
by at least two witnesses, no valid attes- 
tation can be said to have . been proved 
unless there is evidence that two attest~ 
ing witnesses, one of whom has been exa~ 
mined in the case, have signed the docu- 
ment after witnessing the signature of 
the executant or receiving from him a 
personal acknowledgment of his signa- 
ture.” 


In ATR 1974 Andh Pra 13 (K. Nookaraju 
v. P. Venketarao) it bas been held thats 


"42, But, proof of execution by ‘the 
testator alone is not sufficient. A will is 
a document which is required to be at=- 
tested by at Teast two witnesses, That 
fs clear from cl, (c) of S, 63 of the Indian 
Succession Act. Section 68 of the Evi- 
dence Act forbids the using of a docu- 
ment which is required by law to be et~ 
tested as evidence until at least one af- 
testing witness has been called for the 
purpose of proving its execution. if there 
bean attesting witness. alive, What is re- 
quired to be proved by calling af Teast 
pne attesting witness is the execution of 
the document. By execution of a will is 
eant the whole process prescribed 
der S, 63 of the Indian Succession Act, 
deed ` its marginal note reads execu- 
tion of unprivileged wills, Such execution 
oman not only the signing or affixing 
| 
i 


L 





mark of the testator to the will or 
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at the time when the executant signed 


A.L R 
by somebody else in his presence. and by 
his direction but also attestation by two 
witnesses, Reading S, 63 it [Ig quite plain 
that attestation as postulated by cl. (c} 
fs a part of execution of a will, Such at=- 
testation has to be by two or more wit- 
nesses. Each of them must have either 
seen the testator sign or affix his mark 
fo the will or has seen some other per- 
son sign the will in the presence and by. 
the direction of the testator or has recef- 
ved from the testator a personal acknow- 
fedgment of his signature or mark or of 
the signature of such other person, It is 
also necessary that each of the witnesses 
shall sign the will in tha presence of the 
testator. However, if is nof incumbent 
that more than one witness be present. - 
at the same time. Nor, is there any par~- ` 
ticular form of attestation prescribed.” 
The view taken In the above-mentioned 
decisions has also been accepted with ap- 
proval in the decision reported in AIR 
1975 Mad 141 (A. Rangaswami y, A Sub- 
ramania), T 


In the decision reported tm AIR 1966 
All 570 (Krishna Kumar v. Kayastha 
Pathshala) it has been held that ft has 
to be proved that each of the attesting 
witnesses saw the testator sign the will 
or received from the testator a personal 
acknowledgment of his signature and that 
each of the witnesses signed the will in 
the presence of the testator, 


In the case reported in AIR 1977 SC 
63 (Beni Chand v. Kamla Kunwar) it was 
held that as D and two otherg had signed 
below the thumb impression of the testa- 
trix and D was examined and his evi- 


‘dence showed that he and the two others 


saw the testatrix putting her thumb mark, 
in the will by way of execution and that 
they all signed the will in token of attes- 
tation in the presence of the testatrix | 
after she had affixed ber thumb mark in 
the will, the execution was held pro~. 
ved in terms of S. 63 of the Indian Suc- 
cession Act read with S. 68 of the Evi- 
dence Act. The aforesaid observation in 
the said decision supports my view th 
in order to prove that a will was execu- 
ted by a person fit has fo be proved that 
the said document was executed and at 
fested In the manner specified in cl. (c) 
of that section, and so long that ig n 
done that document cannot have the leg 
status of e will, 


Mr. Ramdas could nof cite a single deci= 
sion in support of his submission that a 
will is proved. and it will operate as such 
if the executant’s signature ig proved and 
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one attesting witness only is examined ta 
say that he attested the said document, 
. The decisions cited by Mr. Ramdas, such 
as AIR 1966 All 570; (1966) 2 Andh 
WR 134; AIR 1959 SC 443; AIR 1977 
SC 63 and AIR 1927 Mad 1054 (FB) do 
not deal with the above-mentioned point, 
In most of the above decisiong the execu- 
tion of the will by the testator and attes- 
tation of the same in accordance with 
law by two attestors had been proved. The 
points for determination In each of the 
above-mentioned cases were different and 
the question involved in this case was 
not posed directly or indirectly for deci~ 
sion. 5 


. I. As in this case # is not proved that 
Ext, L/2 was attested by two witnesses 
in accordance with law, that document 
cannot be used as a will and cannot be 
given effect to as a will for any purpose, 
That being so, the disposition of property 
made therein has no legal effect, 

12. Apart from the fact that Ext. L/2 
has not been proved to be a will. it has 
also been found by the court below that 
T. Narasimha Murty at the relevant time 
of the execution of the alleged will was 
not in a fit state of mind to dispose of 
his properties.: This latter finding is a 


pure finding of fact, and it could not be 


assailed on any such ground on which 
such a pure finding of fact can be assail« 
ed in a second appeal. : 

13. The concurrent findings of both 
the courts below that the plaint B and C 
schedule properties are the joint family 
properties ‘of the parties are based on 
proper consideration of the relevant evi~ 
dence on record, and I do not eee any 
reason to interfere with the same. 


14. On the above findings, the dis- 
position of properties made in Ext. L/2 
cannot be given effect to, and the suit 
properties have now to be partitioned in 
accordance with law amongst the sons 
and daughters of the deceased Narasimha 
Murty. The courts below have found 
that the plaint A schedule property is the 
self-acquired property of Narasimha Mur- 
ty. That being so, each of the two song 
and two daughters of Narestmha Murty 
will get 1/4th share in the said property. 
The plaint B schedule properties have 
been found to be the joint family pro- 
perties of the perties. Accordingly, de- 
fendents 1 and 2, i.e. the two song of late 
Narasimha Murty, will each have 5/12th 
share in the said properties, and the plain- 
tiff and defendant no. 3, the two daugh~ 
ters of the said Narasimha Murty, will 
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bave each 1/12th share in the said pro- 
perties, Necessary adjustments may be 
made if in the meantime any of the 
shareholders has sold any portion of his 
share in the above-mentioned properties 
in favour of any other party or parties 
to this suit. The allotment of shares made 
by the trial court and confirmed by the 
first appellate court, as it appears, is also 
to the same effect. 


15. I do not find any merit In this ap- 


‘peal and it ig accordingly dismissed with 


costs, i 
Appeal dismissed. 
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R. N. MISRA, J. 
M/s. Chowdhury and Co., Appellant v. 
Government of Orissa, Respondent. 
ie Appeal No, 220 of 1976, D/- 2-12- 


(A) Arbitration Act (10 of 1940), Sec- 
tions 39 (1) (vi), 16, 13 — Appeal would 
not lie from bare order of refusing to 
remit case — Circumstances when appeal 
would lie, stated — Refusal of interest by 
arbitrator as compensation. 


Section 39 does not provide an appeal 
against an order of the Court remitting 
or refusing to remit an award and in a 
simple case of remission of the award 
no appeal as such would lie. Where, how- 
ever, the award has been made a rule of 
the Court in part and on certain items 
of claim the court has refused to set 
aside the award and direct a remand, an 
appeal would certainly lie on the ground 
that the court has refused to set aside 
the other part of the award. AIR 1956 
Nag 245, AIR 1951 Mad 414 Followed. 

a (Para 3) 

Where no appeal has been’ preferred 
against the decree and the plaintiffs ap- 
peal is directed against refusal of the 
court to remit the matter to the Arbitra- 
tor, Held, the appeal in the circumstan- 
çes was Incompetent, AIR 1975 Ori 203 
Foll ; (Para 3) 


Held further, even if appeal was held 
maintainable the plaintiff (appellant) had 
no cause of grievance against the award 
on the ground that he was not awarded 
interest by way of compensation from 
date of the bill till the date of reference 


"(From order of R. S. P, Patnaik, Sub, J. 
Cuttack D/- 14-9-1978.) 
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of the dispute to arbitration for he had 
not claimed the same before arbitrator 
and even if he bad claimed the same ths 
arbitrator had power to refuse the sama 
without giving reason. So, even on merits, 
the plaintiff had no occasion to be ag~- 
grieved for non grant of interest repre- 
senting compensation. (Para 4) 
Anno: AIR Manual (3rd Edn), Arb. 
Act. S. 38,N.6S. 16 N.9 f 
(B) Arbitration Act (10 of 1940), S. 13 
= Power of Arbitrator to award interest 
— On analogy of S. 34 of Civil P.C. the 
` arbitrator can grant interest pendente 
lite by way of compensation — But a 
dispute to that effect must have been 
referred to him, (Para 4) 
Anno: AIR Manual (8rd Edn.), Arb, Act 
S. 13, N. 5 
Cases Referred: Chronological Paras 
ATR 1975 Orissa 203 3 


AIR 1968 Delhi 188 3 
AIR 1956 Nag 245. 3 
AIR 1951 Mad 414 3 


S. S. Basu, for Appellant; Addl. Govt. 
Advocate, for Respondent. 

JUDGMENT:— This is a plaintiffs ap- 
peal against the decision of the learned 
Subordinate Judge of Cuttack refusing to 
remit the award made by the Arbitrator. 


2. The facts appropriate for disposal of 
this appeal are the following : Plaintiff 
ig a firm of contractors, It undertook the 
execution of the work entitled “Construc- 
tion of Express way from Daitari Mines 
to Paradeep Port.— construction of right 
approach (portion between Mahanadi 
and Taladanda canal bridge) and right 
guide bund of high-level bridge across 
the river Mahanadi at 84th mile of Ex- 
pressway Reach No. XIIL” Contract No, 
76 F2 of 1966-67 was duly executed, Dis 
pute arose out of the contract and the 
Chief Engineer in terma of the arbitre- 
tion clause appointed a Superintending 
Engineer to arbitrate. 41 heads of. claim 
were referred to the. Arbitrator. The 
Arbitrator dealt with the claims item< 
wise and a8 
Rs, 18,00,865.72 paise, the Arbitrator made 
an award for Rs. 64,260.58 paise. The 
Arbitrator sent his award to the court 
of the learned Subordinate Judge at Cut- 
tack requesting for action under sS. 14(2) 
of the Arbitration Act. On notice from 
the court, the State Government applied 
for making the award a rule of the court, 
while on behalf of the plaintiff prayer 
was made for accepting the award in res- 
pect of certain items and for remitting 
the award to the Arbitrator for re-consi- 


against a total claim of 


A.LR, 


deration of plaintiff's claim In respect of 
certain items, The learned Subordinate 
Judge refused to remit the award and 
made It a rule of the court, This appeal 
has been directed against that order of 
the learned Subordinate Judge. Obviously 
plaintiffs grievance is against. non-remis- 
sion of the award for a reconsideration 
oe eee AGE oer ee as pray~ 
for. 


3. At the hearing, on behalf. of the 
State a preliminary objection has been 
raised to the maintainability of the appeal, 


- Mr. Basu for the appellant maintains that 


the appeal has been filed under S. 39 (1) | 
(vi) of the Arbitration Act which provides 
that an appeal shall lie from an order set- 
ting aside or refusing to get aside an award. 
The power to remit an award for further 
consideration fs specifically vested in the 
court under S, 16 of the Act which pro- 
vides ; it 

“(1) The Court may from time to time 
remit the award or any matter referred 
to arbitration to the arbitrators or umpire 
for reconsideration upon such terms as it 
thinks fit; - 


(a) where the award hag left undeter~ 
mined any of the matters referred to 
arbitration, or where It determines any 
matter not referred to arbitration and 
such matter cannot be separated without 
affecting the determination of the mat- 
ters referred; or 

(b) where the award is so indefinite as 
to be incapable of execution; or 


(c) where an objection to the legality ` 
of the award is apparent upon the faca 
of it.” 


Admittedly, S. 38 does not provide an ap~ 
peal against an order of the court remit- 
ting or refusing to remit an award and 
in a simple case of remission of the 
award, no appeal as such would lie, 
Where, however. the award has been 
made a rule of the court. in. part and 
on certain items of claim- the court has 
refused to set aside the award and direct 
a remand, an appeal would lie on the 
ground that the court has refused to set 
aside the other part of the award. Sea 
Jayantilal Keshavlal Dave v. Surendra 
Gangsa Jobrapurkar, AIR 1956 Nag 245 
and Vengu Ayyar v. Yegyam Ayyar, AIR 
1951 Mad 414. Reliance is placed ona 
Bench decision of this Court in the case 
of Sachidananda Misra v, Executive En~ 
gineer, Earth Dam Division Balimela Dam 
Project, AIR 1975 Ori 203, for the posi- 
tion that a bare order refusing to remit 
the award is not appealable. In para 7 of 
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the judgment, it has been clearly indix 
cated: - 
“Section if of the Act provides that 
where the court sees no cause to remit 
the award or any of the matters referred 
to arbitration for reconsideration or set 
aside the award, the court shall, after 
the time for making an application to sef 
or such ap- 
plication having been made, after refus- 
ing it, proceed to pronounce judgment 
according to the award and upon the 
judgment so pronounced a decree shall 
follow. This section bars an appeal dgainst 


the decree except on the ground that it is . 


in excess of, or not otherwise in. accords 
ance with the award. The appellant has 
not preferred any appeal against the de= 
cree which has now become ` final and 
conclusive between the parties, Conse- 
quently, the present miscellaneous appeal 
is incompetent.” 

The Division Bench of this Court appro- 
ved the principle indicated by Dua, C. J. 
(as the learned Judge then was) in the 
case of Mehta Teja Singh and Co. v. 
Fertlizer Corporation of India, Ltd, AIR 
1968 Delhi 188, 


Mr. Basu made an attempt fo distin 
guish the ratio of the Bench decision of 
this Court by saying that no appeal in 
that case had been preferred against the 
decree, Here too, no appeal has been pre~ 
ferred against the decree and plaintiffs 





ined to hold following the ratio of 
the Bench decision that tha appeal is in- 
competent, 

4 Even if an appeal lay, I do not 
think, plaintiff has any occasion to be 
aggrieved by the action of the learned 
Subordinate Judge, 41: Items of dispute 
had been referred to the Arbitrator. as 
would appear from the award itself. Com< 
pensation for withholding of the money 
from the date of raising of the bill till 
making of the award does not appear to 
be an item of dispute specifically refer~ 
red. to the Arbitrator, If such a disputa 
ad been referred, even if the Arbitrator 
was not a court, on the analogy of S. 34 
of the Civil P.C, pendente lite Interest 
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with the claims itemwise to refuse with- 
out giving reasons for that claim, In the 
these circumstances, plaintiff has no oc- 
casion to be aggrieved for non-grant of 
interest representing compensation, 

5. The appeal is not maintainable and 
even on merits, plaintiff is not entitled 
to relief, The same fails and is thus dis- 
missed, I make no order as to costs. 

Appeal dismissed, 
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Anadi Behera, Petitioner v, Khatun 
Nisa Bibi, Opposite Party, 

Civil Revn, No, 389 of 1976, D/~ 18-8- 
1977." 

(A) Civil P. C. (1908), ©. 6 R. 17 — 
Amendment of plaint introducing new 
ease — Suit for declaration of title and 
for possession on the basis of purchase— 
Defence of loss of title of plaintiff in view 
of sale deed executed . by him in favour 
of third party — Amendment of plaint to 
explain that the sale deed was sham and 
never acted upon — No introduction of 
new case — Amendment allowed. AIR 
1977 SC 680 Dist. (Para 4) 


Anno: AIR Comm, C,P.C, (Sth Edn), 
O, 8 R. 17 N. 3, 

(B) Civil P.C. (1908) O. 6 R. 17 — Am- 
endment of plaint — Delay — Amend-. 
ment sought 2 years after filing of writ- 
ten statement — No ground except laches 
or negligence to refuse amendment — 
Prejudice to defendant capable of com- 
pensation — Amendment allowed on pay- 
ment of costs. $ (Paras 6, 7) 

Anno: AIR Comm, C.P.C., (9th Edn), 
O. & R. 17 N. 13-C 
Cases Referred: Chronological Paras 
AIR 1977 SC 680 6 


B. Rath, for Petitioner; Mrs, A, K, 
Padhi, for Opposite Party, 

ORDER :— Plaintiff instituted Title 
Suit No. 96 of 1974 in the court of the 
Munsif at Jajpur for declaration of his 
right, title and interest as also possession 
over the disputed 


ae oak ee ek 
"(From order of S. C. Satapathy Munsif 
Jajpur D/~ 9-11-1978.) 
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corded occupancy tenant and he died 
leaving behind his only son Haguri, Tha 
disputed land was an Intermediary. in~ 
‘terest which vested in the State under 
the provisions of the Orissa Estates Abo- 
ltion Act. Haguri returned to hfs origi- 
‘nal abode in Jhadagi area of Midna- 
pore district, On 19-10-1968, he trans- 
ferred the property to the plaintiff who 
happens to be his cousin brother for con« 
sideration under a registered sale deed, 


2. Defendant denied acquisition of 
title by plaintiff and further pleaded that 
the plaintiff having alienated the pro- 
perty in favour of one Balani Behera 
under a registered sale deed dated 29-1~ 
1974 had no subsisting right, title and in- 
terest in the property, 


3. The trial commenced on 28th of 
October, 1976. Plaintiff was examined as 
P.W. 3. In his cross-examination he ad= 
mitted) 

“I have executed a sale deed in favour 
of Baliani Del, w/o Kartik Behera on 
29-1-74 for Rupees 300/-. Except this 
Kabala I have not executed any other 
Kabala in favour of Baliani Dei. .Kabala 
was scribed by Ramakanta Misra. ‘The 
said plot reletes to mauza Karisa Batila, 
plot No, 4, area 6 decimals under Khata 
179 a... The sale deed executed by ma 
in favour of Baliani is with her.” 

In re-examination, P.W 3 stated: _ 

“T have not sold suit land to Baliani Def, 


`. w/o Kartik. I have also not given posses~ 





sion of the same to her.” 
re-cross-examination, he stated : 
“It is not a fact, I have sold disputed 
d to Baliani Del.” 
On 1-11-1976, plaintiff applied under 
. 6, R. 17 of the Civil P.C. for amend- 
Set of the plaint. The following plead- 
ing was asked to be inserted as para 2 
) in the plaint (as translated in Eng~ 
by: l 


“Plaintiff executed and registered a 
e deed on 2%-1-1974 in che le co 
isputed property for a consideration o; 
Re 300/- in the name of Baliani Dei, wife 
of Kartik Behera et the instance of Kar- 

. The sale deed was never given ef- 

to, the consideration money had not 
been paid either by Baliani or her hus- 
band and the sale deed had remained 
with the plaintiff. Plaintiff is still in pos- 
session of the disputed property and 
neither Baliani nor her husband had ever 
tered into possession, Plaintiffs vendor 
Hagusl Behera with the help of a rela- 

Gagan Behera by name wanted to 
raise disputes with the plaintiff, There- 


} 
i 
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fore, at Kartik’s instance plaintiff had 
executed a sham sale -deed in the name 
of Baliani. The sale deed wag not inten- 
ded to operate or convey title in favour 
of the vendee,” 


The defendant filed a written objection 
against the proposed amendment and 
maintained that it was inconsistent and 
contrary to the evidence of P.W, 3; if the 
amendment be allowed, it would nullify 
the effect of the cross-examination of the 
plaintiff and would cause serious injury, 
hardship and prejudice to the defendant; 
the amendment would also change the 
nature and character of the suit and would . 
put the defendant to surprise. The learn- - 
ed Munsif dealt with certain decisions of - 
this Court and rejected the petition. One" 
of the main grounds that prevailed with- 
him was that behind the back of Baliani, 
the alleged vendee of the plaintiff, tha 
character of the sale deed could not be 
adjudicated, : s 


4, Plaintiff filed the sult on the basis 
of title obtained under Ext, 1. The am- 
endment does not seek to disturb this 
plea of title, The suit wag filed on 31-7- 
1974, The sale deed in favour of Baliant 
is dated 29-1-1974. As the plaintiff claim- 
ed about six months after the alleged sale 
deed that he had subsisting title, It would 
follow that the plaintiff never accepted 
the position that the sale deed in favou 
of Baliani was a valid one which convey- 
ed title in favour of Baliani. By amend- 
ment, plaintiff seeks to plead that his 
title has not been lost and the sale deed 
in favour of Baliani was without consi- 
deration and no title was intended to 
pass; it was a sham transaction for the 
purpose of meeting the threat advanced 
by the. vendor of Ext. 1, Plaintiff asserts 
In his revision application that the sale 
deed was as a fact with him and has been 
produced from hig custody. The admis- 
sion in his evidence was under a confu- 
sion and did not represent the true stata 
of facts, i i 


I am satisfied after hearing parties that; 
there ig no question of introduction of a 


-new case, In the original plaint, plaintiff 


claimed title on the basis of Ext. i. Plain- 
tiff still continues to maintain that he 
has title under Ext, & and all that the 
new plea seeks to raise is that the plain- 
Hifs title acquired under Ext, 1 is sub- 
sisting and there has been no loss of it 
on the basis ‘of an alleged sale deed in 
favour of one Baliani, The learned Trial 
Judge’s finding that a new case ig intros 
duced is, therefore, wholly untenable, 
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5. Mrs. Padhf for the defendant relies 
upon a decision of the Supreme Court. in 
the case of Modi Spinning and (Weaving 
Millis Co. Ltd, v, Ladha Ram and Co., 


AIR 1977 SC 480, In supporf of the stand - 


that where there hag been an admission 
made by the adversary, the same should 
not be allowed to be wiped out by am- 
endment. The facts of the case before tha 
Supreme Court are very different, Plain- 
tiff had sued for recovery of a heavy, 
sum of money, Defendants had made cer< 
tain admissiong In paragraph 25 of the 
written statement. Approximately threa 
_ years after the filing of the written state- 
ment, an amendment was asked for to 
. delete paragraph 25 and to replace the 
-same by a new paragraph, The question 
for consideration wag whether the defen- 
dants should be permitted to resile from 
the admission contained in para 25. Tha 
trial court and the High Court had re« 
fused to allow the amendment and tha 
Supreme Court upheld the refusal. The 
facts in the present case are somewhat 
different. The admission is not contained 
fn the pleading. While in the plaint title 
of the plaintiff has been pleaded, in the 
evidence certain statements were made 
with reference to a situation which fs not 
wholly untrue, By amendment plaintiff 
seeks to explain the situation, There ara 
authorities and one of them has been re- 
ferred to specifically in thea impugned 
order of the trial court that even when 
there is an admission at the trial, the 
pleading may yet be permitted to be am» 
ended to introduce a different plea from 
what has been admitted, 


6. In the Instant case, the written 
statement wag filed on 6-21-1974 ae 
the plea of loss of title by 
Plaintiff should not have waited till ‘ths 
trial opened and he gave evidence for inx 
troducing the plea which he now seeks 
by amendment of the plaint, This seems 
to be more a case of negligence and 
laches than one where amendment should 
be refused on any other ground, fn the 
circumstances adequate compensation 
would meet the prejudice that the defen< 
dant may have to suffer by protracting 
the trial, To meet the objection advanced 
by the defendant and accepted by tha 
trial court, Mr, Rath for the plaintiff has 
agreed to implead Balian? Det as a party 
and hes undertaken to apply for amend« 
ment before the trial court within two 
weeks of receipt of the record. If such 
an application is made, Balian? should 
be impleaded so that the entire matter 
may be adjudicated in a comprehensiva 
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way and thera may not be multiplicity of 
litigation, 

7. I would accordingly allow the revi- 
sion petition, direct that the amendment 
asked for be granted and in case the 
plaintiff applies to implead Balani Dei. 
ag a defendant within the time indicated, 
the same also be allowed, Baliani would 
have certainly an opportunity of filing a 
written statement and defendant would 
also have an opportunity of filing an ad- 
ditional written statement if he so likes, 
The amendment would be in terms of 
costs of rupees of one hundred to be paid 
by the plaintiff to the defendant within 
one month from today, The amount may 
be paid to counsel for the defendant in 
the trial court or be deposited to the cre- 
dit of the defendant therein, If the costs 
are not paid as directed and if the am- 
endmenf undertaken to be made in the 
trial court and an application to implead 
Baliani be not made in the trial court as 
undertaken, the application for amend- 
ment would stand dismissed and the order 
passed in the revision application would 


not be operative, 
i Revision allowed 
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Pratap Chandra Patnaik, Appellant v, 
poe Kante Das and 


orm Appeal No. 50 of 1975, D/~ 31-1- 
197 

Chil P.C. (5 of 1908), S. 100 — Second 
fact — Interference. 


A finding of fact of the appellate court 
can be reversed or interfered with if it 
suffers from any substantial error or de- 
fect in the procedure, A finding of fact 
can be said to suffer from substantial 
error or defect In the procedure if the 
said finding is arrived at completely 
Ignoring a particular piece of important 
and material evidence which has the ef- 
fect by itself to unsettle that finding of 
fact in Its entirety, (Para 7) 


Where the witnesses have categorically 
stated In consistent manner that the 
encroacher was in possession of the dis- 
puted land for more than 30 years, mere 
fact that some of the witnesses stated 


"(Against order of Smt. Shanti Devi, Sub. 
J. Baripada, D/- 8-11-1974. 
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— Finding o0 
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others, Respon- . 





that parties started disputing among them~ 
selves since about 4 to 6 years from their 
deposition, would not affect the conclus 
sion drawn by the lower appellate court 
that the encroacher hed established tha 
title by adverse possession hence, the 
finding of the lower appellate court did 
“not call for interference by the court in 
second appeal, (Case lew discussed). 
; (Para 7) 
Anno: AIR Comm. CPC (9th Edn.), Sec« 
‘tlon 100 N. 52, 53. l 
Cases Referred: Chronological Paras 
AIR 1987 SC 1786 
` (1967) 33 Cut LT 602 
AIR 1963 SC 302 
AIR 1961 SC 1097 
AIR 1959 SC 57 
R. N. Sinha and S. N. Sinha, for Appel- 
_fant; S. S. Basu, for Respondents. 7 
JUDGMENT:—- The plaintiff has pre- 
ferred this appeal against the reversing 
decision of the court below. The plaintiff's 
suit is for declaration of his right, title 
| and interest over the plaint A schedule 
lands end for confirmation, or in the 
alternative for recovery of possession 
thereof, 


2. The plaintiff's case, în short, is thats 
The plaint A schedule lands are the 
ancestral property of the plaintiff and 
that he was in possession of the same, 
The plaint B schedule land, which is a 
part of the plaint A schedule lands, was 
encroached upon by defendant no. 1 and 
his father Shyamsundar Das in the year 
1967, and in a proceeding u/s, 145 Cr.P.C, 
between the parties possession of the sult 
B schedule land was declared in favour 
of defendant no. 4, Hence this suit, 


3. Defendant no, E only contested the 
suit. His case in short is thats About 40 
years back his father purchased from one 


AAmr AD 


land adjoining the land of the plaintiff, 
Thereafter he encroached a portion of 
the government land and the land of the 
plaintiff adjoining the said land purchased 
by him and amalgamated all the said 
Tands into one compact Kiari, constructing 
ridges on all sides of that Kiari and con- 
tinued to possess the same since that time. 
He has denied all the allegations 
in respect of the B schedule Iand and has 
erted that he has perfected his title to 
+ land -by adverse possession for more 


than 30 years. 

4. The trial court negatived the defen- 
dants claim of adverse possession over 
the B schedule land and . decreed the 
plaintiffs suit. 
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Ananta Charen Patnaik 11/2 mans of- 


ALR, 

5. The appellate court on independent 
assessment. of the evidence on record has 
arrived at the finding that defendant 
no, 1 has been openly cultivating the B 
schedule Iand for about 20-30 years and 
so he has perfected his title to the same 
by adverse possession, . 


6. It is urged by Mr, Sinha, the Iearn= 
ed counsel for the appellant, that the 
finding of the court below on the ques- 
tion of adverse possession is incorrect as 
it did not appreciate the evidence on 
record properly and did not consider Ext. 
4, a piece of material evidence which 
completely goes against the said finding. 
According to Mr. Sinha as the finding on 
the question of adverse possession is not 
a concurrent finding, this Court in second’. 
appeal can reassess the entire evidence 
on record to give its own finding on that 
question, The above proposition submit- 
ted by Mr, Sinha is absolutely incorrect. 
Their Lordships of the Supreme Court in 
very clear and unambiguous terms hava 
held that in second appeal the High 
Court’s jurisdiction is confined to ques~ 
tiong of law. If the appellate court records 
a definite finding of fact, it is not open to 
the High Court to attempt to reappreciata 
the evidence and give its own finding on 
that aspect (See AIR 1961 SC 1097). 


In the decision reported In AIR 1967 
SC 1786 (Mangal Singh v. Smt. Rattno} 
their Lordships have again held that the 
finding of the first appellate court which 
is the final court for deciding questions 
of fact, is binding on the High Court. 


In the decision of this Court reported 
in (1967) 33 Cut LT 601 (Banshidhar 
Mohapatra v, Sourf Samal) it has been 
held that even if appreciation of evidence 
made by the lower appellate court is 
patently erroneous and the finding of 
fact thus recorded fs grossly erroneous, 
no .substantial error. or defect.in the 
procedure is introduced thereby, and the 
High Court cannot interfere in second ap- 
tae in the matter of appreciation of evi- 

lence, 


In the case reported fn AIR 1959 SC 
57 (Deity Pattabhiramaswamy v. Hanya~ 
mayya it hag again been held that the 
provisions of S, 100, CPC are clear and 
unambiguous, There is no jurisdiction to 
entertain a second appeal on the ground 
of erroneous finding of fact, however 
gross the error may seem to be. A judge 
of the High Court thas, therefore, no 
jurisdiction fo Interfere in second appeal 
with the findings of fact given by the 
first appellate court based upon apprecia~ 
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tion of relevant evidence, In this case the 
practice of some Judges of High Courts 
disposing of second appeals as if they 
were first appeals wag deprecated, 


In the decision reported in AIR 
1863 SC 302 (V. Ramachandra Ayyar 
v, Ramalingam Chettiar} their Lordships 
have held that appreciation of evidence 
adduced by the parties on the. merits of 
the case is not an error or defect con~ 
nected with or relating to the procedure, 
Their Lordships ‘have y stated 
that even if the appreciation of evidence 
. made by the lower appellate court is pa- 
tently erroneous and the finding of fact 
recorded in consequence thereof is gross~ 
ly erroneous, that cannot be said to in- 
froduce a substantial error or defect in 
the procedure, l . 
The comment of Mr. Sinha that th 
above-mentioned observations apply only. 
to concurrent findings of fact is incorrect 
as the observations on the point in the 
decisions reported in AIR 1961 SC 1097} 
AIR 1967 SC 1786 and (1967) 33 Cut LT 601 
are in respect of findings of fact of the 
appellate court reversing those of the 
Be eee ere ony anne Aera of 

ct, 


7. It ts of course true that a finding 
of fact of the appellate court can be re- 
versed or interfered with if it suffers 
from any substantial error or defect in 
the procedure, Several instances have 
been given in some of the above-men- 
tioned and other Supreme Court decisions 
by way of illustrating the cases of sub- 
stantial error or defect in the procedure, 
A finding of fact can be said to suffer 
from substantial error or defect in the 
procedure if the said finding is arrived at 
completely ignoring a particular piece of 
important and material evidence which 
has the effect by itself to unsettle that 
finding of fact in its entirety. 


Now it hag to be seen whether the find- 
ing of the court below regarding adverse 
possession suffers fram any substantial 
error or defect in the procedure, In this 
connection Mr. Sinha drawg my attention 
to Ext. 4 and certain statements in ths 
cross-examination of D.Ws. 2, 3 and 4, 
D.W. 3 in para 5 of his deposition has 
stated that — “Dispute regarding the suit 
land took place about 4 to 5 years back 
end prior to that there was no dispute 

arding the suit land.” D.W. 4 in para4 
of deposition has stated that — “About 
5 or 6 years back a dispute started first 
with the plaintiff regarding the suit land. 
Prior to that there was -no dispute with 
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the plaintiff regarding the suit land. At 
the time of demarcation of the land the 
dispute arose about 6 years back.” There 
Is nothing in the seid statements to show 
that the suit B schedule land was en- 
croached upon by defendant no. 1 for the 
first time about 4 to 6 years back. Those 
statements when considered in the context 
and perspective of their entire deposition 
go to show that there was a dispute be- 
tween the parties about 4 to 6 years ago 
about that land. Admittedly, a proceeding 
u/s. 145 Cr. P,C, had to be initiated be- 
tween the parties in the year 1968 The 
dispute mentioned in the above statements 
refers to the dispute giving rise to the 
said proceeding, Moreover, merely from 
the fact that the parties started disputing 
amongst themselves since about 4 to 6 
years prior to their deposition, it cannot 
be said that defendant no. 1 was not in 
possession of the suit B Schedule land 
prior to that time, for both these and 
other witnesses have categorically stated 
in a consistent manner that defendant 
no. 1 was in possession of the said land 
for the last more than 30 years by amal~ 
gamating the same with his own land. 


The one sentence of D.W. 2 in cross- 
examination that at the time of encroach- 
ing upon the ‘government land and the | 
suit B schedule land the new ridge was 
constructed and since then the dispute 
started between the parties, referred to 
by Mr. Sinha, does not have the effect 
of wiping out his consistent evidence and 
the other overwhelming evidence on re- 
cord. that defendant no. 1 was in posses- 
sion of the said land since more than 30 
years. The words therein “since then the 


- dispute started” when read in the context 


of his entire evidence appear to have 
been made inadvertently in an unguarded 
moment, 


I am satisfied that the above-mentioned 
statements, which only were referred to 
by Mr. Sinha, do not go to unsettle the 
finding of the court below on the question 
of adverse possession. 


8 Mr. Sinha in this connection also re- 
ferred to Ext. 4, the certified copy of the 
deposition of Shyamasundar Das, the 
father of defendant no, 1, fn T.C, 32/68 
in the year 1868. In that case he, while 
denying several defence suggestions, in 
his cross-examination denied the sugges- 
tion that he had encroached upon the land 
of the accused. This answer was elicited 
from this witness when several sugges- 
tions were thrown at him in a complex 
sentence. ‘Apart from that, defendant 





no. 1’s father by then had possessed that 

Tand since a long time and had perfected 
.- his title to that portion by adverse posses= 
sion, and he had not encroached upon 
the accused’s land just before that crimi- 
nal case, In his examination-in-chief he 

had stated that he was possesaing 21/2 
-~ mans of the land in question since more 
than 30 years, This 21/2 mang of land in= 
cludes the land encroached by him and 
the 111/2 mans of land purchased by him 
. from one Ananta Charan Patnaik about 
more than 30 years: back, From his evi- 
dence, read as a whole, it appears that as 
he wag in uninterrupted possession of 
that 21/2 mans of land for a long time, 
he denied to have encroached any further 
land belonging to the accused, Tha 
above one sentence elicited while throw- 
ing suggestions to a witness fn cross-exa« 
mination hag not the effect of unsettling 
the finding of the appellate court on ad- 
verse possession especially because that 
finding is based on a convincing consis 
deration of the evidence on record taken 
ag a whole, . i 


Not only the appellate co the trial 
court also, while negativing the defen- 
dant's claim of adverse possession, had. 
not taken Ext. 4 into consideration. On a 
~ perusal of the impugned judgment and on 
going through the relevant evidence on 


record I-am satisfied that the finding of - 


the appellate court on the question of ad~ 
* yerse possession is based on relevant evis 
-..| dence on record and is quite convicing, 
‘| and I do not see any reason to interfera 
with the said finding in this second ap- 
peal, 


9. Mr, Sinha’s submission that in any 
view of the matter the court below should 
have granted the plaintiffs prayer at 
least in respect of the A schedule lands 
minus the B schedule Jand, as the dex 
fendants have no claim over that Portion 
of the land. . avi 

The plaintiff in this case asked for a 
declaration of hfs right, title and interest 
in the A schedule JIands, ft has -been 
found that defendant no, € has perfected 
his title by adverse possession over tha 
B schedule . land, which ig a part of the 
oe ae The defendants oe nor 
claim any t over any portion 
A schedule lands except the B schedule 
portion of it on which defendant no, & 
bas perfected his title by adverse posses- 
sion, 

The trial court has decreed the sult in 
tts entirety. So defendant no. 1, being ag- 
| grieved by the finding of the trial court 
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with regard: to the B schedule Tand claim- 

ed by him, preferred an appeal. against 
the finding of the trial court. The appel- 
Jate court while deciding the defendant 

no. 1’s said claim in his favour, should 

have declared the plaintiff's title in res- 
pect of the other portion of the A sche- 
dule lands on which defendant no. 1 hed 
not laid any claim, While allowing the 
appeal of the defendant No, E with regard 

fo the B schedule land the court below 

was not justified in stating that defen- 
dant no, & had acquired title over the 
‘suit land’, which, ag is evident from the 
plaint, includes also the other portion of: 
the A schedule lands, not claimed by de-.. 
fendant no, f. On the findings of the 

court below the title of defendant no. 1 
only in respect of the B schedule land is- 
to be and is hereby declared, whereas the 
title of the plaintiff in respect of the 
other portion of the A schedule lands, ie, 
the A schedule lands minug the B schedule 
Tand, has to be and is hereby declared in 
his favour and the plaintiff's prayer for 
confirmation of possession over that parti- 
cular portion-of the land hag to be and 
is hereby decreed, i 


10. The appeal accordingly is partly 


allowed to the extent as stated above. 
Each party to bear his own costs of this 


appeal, a Ja 
Appeal partly. allowed, 
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Iswar Chandra Mohanty, Appellant v, 
Ramnik Lal, Respondent, ia 

Second Appeal No, 364 of 1974, D/~ 
20-2-1978." ' sys sae 

Evidence Act (1 of 1872), S. 73 — Com- 
parison of signature by ‘Court itself —~ 
Propriety. - ; 

Comparison of. a signature on a dispu- 
ted document with the proved. signature 
by the Judge himself does not relegate 
him to the position of a witness. Where 
a Judge compares the signature on a 
document by way of corroboration to 
other. evidence indicating that the defen- 
dent has taken Joan from the plaintiff, it 
could not be said that the Court has com= 
mitted any error in the procedure. Call- 
ing a handwriting expert may not always 


*(From Decision of C. S. Misra, Dist, Jọ 
Kalahandi D/- 30-8-1974.) 
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1978 
be possible or a desirable ‘proposition, 
Comparison of signatures by court is not 


and should not ba dependent on the exa- 
mination of handwriting expert, Case Law 
discussed, (Paras 8, 9} 

Annos AIR Manual (8rd Edn), Evidence 
Act (1872), S. 73 N, 6 
Cases Referred: Chronological Paras 
AIR 1978 Orissa 153 : 
AIR 1961. Cal 300 
aS Cal 46% a (1961} 2 Cri LJ > 
AIR 1946 All 67 
AIR 1928 PC 277 
AIR 1925 Cal 485 

< A K, Patnaik and S. C. Mohapatra, for 
Appellant; B, Pal, Ashok Mohanty and 
N. Prusty, for Respondents, 

JUDGMENT:— The defendant hag pre« 
ferred this appeal against the reversing 
decision of the court below, Tha plain- 
tiffs suit is for recovery, of Rs, 1900/s 
from the defendant, 

2. According to the plaintiff, the de- 
fendant was in friendly relation with tha 
plaintiff, On 10-8-68 the defendant, befng 
In need of money, approached the plain« 
tiff to give him Rs. 1900/~ on loan promis« 
ing to repay that amount within twa 
months, The plaintiff gave that amount 
to the defendant as requested, and the 
defendant executed the receipt Ext. 1 in 
favour of the plaintiff on receiving the 
said amount. But as he did not repay the 
amount as promised the plaintiff institu 
ted this suif, - 

3. The defendant’s case is that he did 
not take the aforesaid amount from tha 
plaintiff, nor did he execute any receipt 
fn favour of the plaintiff acknowledging 


payment of the said amount to him by, - 


the plaintiff, 

4. The triel court dismissed the plain« 
tiffs sult on the finding that the plain« 
tiff could not establish that he gave tha 
said amount of Rs, 1900/- to tha defens 
dant, 

5. The appellate court, on a fresh Te- 
assessment of the evidence on record and 
on..a comparison of the alleged signatura 
of the defendant fn Ext, @ with his ad« 
mitted signatures in his written states 
ment and other documents on record, Te- 
versed the finding of the trial court, and 
held that the plaintiff was successful in 
establishing his case that he gave Rupees 
1800/~ fo the defendant by way of an aca 
commodation Ioan and obtained the ree 
ceipt Ext, I from the defendant in ac- 
knowledgment of the receipt of the said 


iswar Chandra v, Ramnik Lal (9, Acharya 5) 


Soon 


‘[Pra, 1-9] Ori. 157. | 


6. Mr. Mohapatra, the learned counsel 
for the appellanf, contends that the 
fearned Judge of the first court 
of appeal committed a ego error - 
or defect in the procedure by himself 
comparing the alleged signature of the 
defendant in Ext, E with the other ad~- 
mitted signatures of the defendant ap- 

in other. documents on record as 
thereby the Judge relegated himself to 
the position of a witness in this case, and 
he could nof have done so especially in 
view of the fact that no expert evidence - 
was given in this case enabling compari- 
son of the disputed signature fn Ext. I 
with the other admitted signatures on 
record. 

7. It is well settled that a finding of 
fact of the appellate court can be revers- 
ed or interfered with if if suffers from 
any substantial error or defect fn the pro- 
cedure. In this connection the judgment 
fn Second Appeal No. 50 of 1975 deliver- 
ed by me on 31-1-1978: (reported in AIR 
1978 Orissa 153) may be seen, 

8. Sec. 73 of the Evidence Act pro~ 
vides that — _ 

"73. Comparison of signature, writing 
or seal with others admitted or proved — 


-In order to ascertain whether a signa- _ 
ture, writing, or seal fs that of the per- 
son by whom it purports fo have been 
written or made, any signature, writing, 
or seal ‘admitted or proved to the satis<. 
faction of the Court to have been written 
or made by that person may be compar- 


ed with the one which is to be proved, > 


although that signature, writing, or seal 
has not been produced or proved for any 
other purpose,” 


(The 2nd.end the third paragraphs of 
that section are not relevant.) 


So it cannot be sald that by comparing 
such signatures the Judge relegates him- 
self to tha position of a witness, 


9. The propriety of a Judge comparing 
disputed signatures by himself has been 
called in question in a number of deci- 
sions, In the Divisfon Bench decision re- 
ported in ATR 1925 Cal 485 (J, C, Glastatin 
v. Sonatan Paljif has been observed that 
the practice of a judge declaring whether 
a disputed signature agrees with the 
other signatures of a certain person, . 
without the assistance of any evidence but 


merely on his own inspection, has been 
disapproved by experienced judges in 
many cases, In para 30 of the Full Bench 
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(Saurendra Mohan Basu v, Saroj Ranjan 
Sarkar) it has been held as follows:— . 
“Now while it is competent on the 
part of a judge or a Magistrate to com= 
pare the disputed signatures with the 
admitted signature for himself, vide S. 73 
_ of the Indian Evidence Act, it is “unsafe 


to rely entirely on such personal com- 
parison, Reference may be made in this 


connection to the decisions: J, G 
Glastaun v, Sonatan Pal, AIR 1928 
Cal 485; Darshan v, Prabhu 


Singh 
` Singh, ALR. 1946 All, 67 and Kessarbat 
v. Jethabhai, ALR, 1928 P. C. 277.” 

(The underlines above are mine). 

Be it noted that in the above observa- 
tions conclusion merely on comparison of 
aignatures by Judges themselves without 
the assistance of any other evidence is 
disapproved. 

In the case reported in ALR. 1946 All. 
67 (Darshan Singh v. Prabhu Singh) the 
comparison of the signatures wag done 
by the Judge in his chambers and not.in 
the court in the presence of the counsel 
appearing for both the parties. Their 
Lordships of that court and of the Cal- 
cutte High Court have deprecated such 
comparison, l 

Justice P. B. Mukherjee in the case 
reported in A.LR. 1961 Cal. 300. (Bisseswar 
Poddar v. Nabadwip Chandra Poddar), 
while agreeing with the judgment written 
by Justice Bose in that case, made certain 
' observations on this aspect of the matter 
_some of which I am tempted to quote 

herein below (at P. 306) :— 

ENE I am unable to subscribe to 

the view of judicial blindness -that a 
court is prevented by law to use its own 


eyes either in addition to handwriting- 


expert’s evidence on the point or even 
in the absence of such expert evidence 
on the point.” 


In pare. 37 his Lordship stated that — 

“On the interpretation of the relevant 
sections of the Evidence Act and ona 
review and examination of the case law 
on the subject, I am satisfied that there 
is no legal bar to the Judge using his 
own eyes to compere disputed signature 
with admitted signatures even without 
the aid of any evidence of any hand- 
writing expert. There are also other 
reasons to support this conclusion. What 
happens in those cases of disputed sig- 
natures where neither party calls any 
handwriting expert or where no hand- 
writing expert may be available as in 
some of the courts in the districts ? Is 
the judge bound to call a handwriting 


A.L 


E, 
as a court witness ? He can.do so 
if wants ' to, But Ido not think ha 
can be forced to do so or that ha 
Is obliged to do so, if‘the feels that ha 
can on the evidence of- other witnesses 
on the point and by comparison of signa- 
tures come to his own conclusion on the 
point, so long as the court bears in mind 
the caution that such comparison is 
almost always by its nature inconclusive 
and hazardous.” 

There are other passages In that hae 
ment which may aptly’ by referred | 
on thig topic, 

In the Ta case before me, 
court below, on a fresh reassessment of} 


signature in Ext, 1 fs that of the defen- 





son ‘was made, as it appears from the 
impugned judgment, for the purpose of 
receiving confirmation to his conclusion 
on that aspect on other evidence on 


not call for any comment. Calling a 
handwriting expert may not always be 
possible or a desirable proposition. Com- 
parison of signatures by court is not and 
should not be dependent on the exami- 
nation of a handwriting expert. 


16. P.Ws. 1, 2 and 3 have stated that 
the said document was written in their 
presence and the defendant signed the 
said document on receiving Rs. 1900/~ 
from the plaintiff. P.W. 4 has specifically 
stated that he was present when Rs, 
1900/- wag given by the plaintiff to the 
defendant; and in his presence P.W. 2 
wrote out the receipt Ext. 1, and the 
defendant put his signature at the 
bottom of the said document. He has 
further stated that he is acquainted with 
the signature of the defendant. The de- 
fendant in his  cross-examination could 
not deny that the disputed signature in 
Ext. 1 was not his, 

To test the correctness of the testimony 
of the plaintiff's witnesses and to appre« 
ciate the other evidence on record on 
this aspect the court below was justified 
in compering the disputed signature of 
the defendant in Ext, iL with his admite 
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ted signatures in other documents on~ 
record. “Accordingly, the court below 

did not commit any error or defect in 

appreciating the evidence.on record in 

the aforesaid manner, I, therefore, do 

not find any merit in the above-mention- 

ed contention of Mr. Mohapatra. 


Wi. It is further urged Mr, 
Mohapatra that the court below should 
not have placed reliance on the plain~ 
tiff’s case that he paid the said amount 
to the defendant on 10:8.68 as the plain- 
tiff did not produce the register of the 
firm from whose account the said money 
was allegedly advanced as stated by the 
plaintiff, The above fact was not raised 
in any of the courts below and it does 
not merit any consideration at this stage. 

12. The other points raised by Mr. 
Mohapatra are by way of challenging 
only some findings of fact which have 
all been answered by the court below, 
and the same do not merit any considera< 
tion in this second appeal. 

13. On hearing the counsel appearing 
for both the parties “I am satisfied that 
there is no merit in this appeal and it is 
accordingly dismissed with costs. 

Appeal dismissed. 





AIR 1978 ORISSA 159 
P. K. MOHANTI, J. © 

Bhimasena Mahapatra and another, 
Appellants v. Ramesh Chandra Moha- 
patra and others, Respondents. 

Second: Appeal No. 305 of 1974, Dj- 
10-3-1978.* 

(A) Hindu Law — Religious endow- 
ment — Dedication of suit lands in favour 
of family deity — Right of members of 
founder’s family- to demand accounts in 
respect of properties of deity. (Civil P. C. 
(1908), O. 31, R. 2). 

In the case of a trust, created under a 
will for the spiritual benefit of the family 
deity, the members of the founder’s 
family have right to worship the deity. 
They have also the right to see that the 
deity which is the object of worship is 
properly maintained and preserved. They 
are therefore entitled to see that the de- 
dicated properties are properly managed 
and are not diverted to other purposes 
and the entire income of the properties 
is spent according to the directions of 


*(From decision of N. Purohit, Addl, 
Dist. J., Berhampur, D/- 18-7-1974). 
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the founder, An archak appointed to 
perform the shebapuja of the deity and 
utilise the usufructs of the dedicated 
properties in accordance with the direc- 
tions of the founder contained in the 
Will is responsible for the due applica- 
tion of the deity’s Income and is bound 
to render accounts of his management. 
He is bound to maintain regular ac- 
counts of the Income and the expenses. 
The heirs of the founder are the persons 
primarily interested in the upkeep and 
maintenance of the family detty and the 
dedicated properties. They are, there- 
fore, entitled to. sue for accounts when 
allegations of misconduct and mis- 
_management are made against the per- 
son in management. Gour’s Hindu Code, 
4th Edn., S. 284, Ghosh’s Commentary on 
Law of Endowments, 2nd Edn. (1938), at 
p. 828, Golapchandra Sarkar’s Treatise on 
Hindu Law, 7th Edn. at p. 894, and B. K. 
Mukherjea’s Hindu Law of Religious and 
Charitable Trust, 2nd Edn., p. 240, Quoted; 
AIR 1920 Cal 210, AIR 1931 Cal 776 and 
AIR 1967 SC 1044, Rel. on. (Paras 6, 12) 


Anno: AIR Comm., Civil P, C, 8th 
Edn., O. 31, R. 2, N. 5. 


(B) Hindu Law — Religious endowment 
-— Dedication in favour of family deity 
— Breach of trust — Right of suit against 
archak — Particulars. (Civil P. C. (1908), 
O. 31, R, 2). 

If there is any breach of trust, allega- 
tion to that effect would have to be made 
and then the courts would try a case of 
breach of trust, and in: such a case, might, 
4f certain facts are established, direct an 
accounting. AIR 1946 Nag 21, Foll; AIR 
1967 SC 781, Disting. (Para 13) 

Anno: AIR Comm.. Civil P., C. 8th Edn., 
O. 31, R. 2, N. 5.. 

Cases Referred: Chronological Paras 


` AIR 1967 SC 781 13 
AIR 1967 SC 1044 1F 
‘ATR 1946 Nag 21 13 
(ATR 1931 Cal 776 10 
AIR 1920 Cal 210 10 


R. C. Patnaik and Mrs. A. K. Padhi, 
for Appellants; P. V. Ramdas and P, K, 
Misra, for Respondents, 

JUDGMENT :— This second appeal 
has been preferred by defendants 3 and 4 
against a preliminary decree for accounts. 

2. The plaintiffs 1 to 3, who are bro- 
thers, brought the suit for accounts of 
the properties of their family deity Shri 
Radhakrishna (defendant No. 4). It was 
alleged that late Somanath Paramguru 
was the paternal great grand-father of 
the plaintiffs and that he had executed 
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a Will ‘on 22-10-1927 whereby, 


suit lands, about 15 acres in extent, in 
favour of the aforesaid family deity, 
Somanath died in 1927 leaving behind 
him his two widows, viz, Janak? and 
Subarn?, brother’s widow Champa and 
pre-deceased son’s widow Jamuna, In 
the Will he gave authority to each one 
of them, excepting Subarni, to take a 
son in adoption and in pursuance there- 
of Champa adopted Bhimasen (defendant 
No. 3) and Jamuna adopted Debaraj, 
After the death of Debaraj, Jamuna 
adopted Satyanarayan, the father of the 
plaintiffs, Satyanarayan died in 1953. 
Under the Will Janaki was appointed as 
the. executrix and she wag conferred 
with power of management over the 
lands bequeathed in favour of the family 
deity. One Hart Panda was appointed 
as the Archak of the deity with the con~ 
dition that if he neglected to perform his 
duties he would be liable to be removed 
and substituted by another appointee. 
Defendant No. 1 Krishna Panda is the 
son of the said Hari Panda. Janaki did 
not put Hart Panda in possession of the 
lands at any time and the-Tands continued 
to remain in her khas possession. In 
1929 Janaki by a general power-of-at- 
torney (Ext. C) entrusted defendant No. 2 
Ananta Misra, the son-in-law of Soma- 
nath Paramguru and the natural father 
of defendant No. 3 with the management 
of the entire family properties. During 
the settlement operation in 1948 she made 
an application (Ext. D) to the settlement 
authorities stating thereIn that defen< 
dant No. 3 had been entrusted with the 
management of the deifty’s properties 
and requesting that the record-of-rights 
might be prepared accordingly, In pur-« 
suance of this, record-of-rights was pre- 
pared describing defendant No. 3 as the 
Marfatdar of the deity (vide Ext. A), 
The plaintiffs’ contention was that de- 
fendant No, 2 was managing the proper- 
ties of the deity from 1927 to 1944 and 
defendant No. 3 has been managing the 
same since 1944, It was further contend- 
ed that Lokanath Acharya, the general 
power-of-attorney holder of the plain- 
tiffs, demanded accounta from defendants 
2 and 3, but they never cared to show 
the accounts. The plaintiffs prayed for 
directing defendant: No. 2 to render ac- 
counts for the period from 1927 to 1944 
and defendant No, 3 from 1944 onwards, 


3 Defendants 2 ee 
written statement contending that 
plaintiffs’ father Satyanarayan was Le 
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other dispositions, he had dedicated the. 


° ALR 
the adopted son of Jamuna; that defen~ 
‘dant No. 2-by virtue of the power of at- 
forney was managing the other family 
properties only and -not the deity’s pro- 
perties and therefore he was not liable 
to render accounts; that the plaintiffs 
have no right to demand accounts from 
defendant No, 3 because the sole trustee~ 
ship had been transferred to him by 
Janaki; that the suit for accounts for 
more than three years was barred by 
limitation and that the suit was barred 
by res judicata and was hit by O, 2, R. 2, 
C, P, C. 

4 The trial court passed a prelimi- 
nary decree for accounts against defen- 
dants 2 and 3. On appeal, the learned 
Additional District Judge came to the 
finding that defendant No, 2 had no. 
ability to render accounts, He, how~« 
ever, held that defendant No. 3 was 
entrusted’ with management of the pro- 
perties of the deity from 1946 and as 
such he was Hable to render accounts 
from 1946 onwards, 


5. Although several grounds were 
taken In the memorandum of appeal, at 
the time of hearing Mr. R. C. Patnaik, 
the learned counsel appearing on behalf 
of the appellants confined his - argument 
to the following points: 

(1) The plaintiffs have no locus standi 
to demand accounts in respect of the 
properties of the deity. 


(2) In the absence of any allegation 
about negligence of duty, mismanage~ 
ment or misappropriation, the suit for 
rendition of accounts is not maintainable, 

6. Point No. 1:— The plaintiff's right 
fo maintain the suit was challenged- on 
the ground that thelr father Satya- 
narayan was not adopted as a son by 
Jamuna. In a previous suit for partition 
between the parties, it was held that 
Satyanarayan was the duly adopted son 
of Narasingha, the husband of Jamuna, 
Though the adoption of Satyanarayan 
was challenged in the suit, it was con- 
ceded before the appellate court, 


It is next contended that there is an 
absolute dedication of the properties to 
the deity and the members of the family 
Including the plaintiffs are not entitled 
to any beneficial Interest and as such the 
plaintiffs have no right to demand ac- 
counts, The plaintiffs are the descen- 
dants of the founder of the trust. The 
idol was installed and the trust was 
created for the spiritual benefit of the 
family. As members of the family the 
plaintiffs have right to worship the deity, 
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They have also the right to see that the 
deity which is the object of worship is 
properly maintained’ and preserved. They. 
are therefore entitled to see that the 
dedicated properties are properly manag- 
ed and are not diverted to other pur- 
poses and the entire income of the pro- 
perties is spent according to the direc< 
tions of the founder. In the Will (Ext. 3) 
the testator authorised his wife Janaki 
to appoint, in the event of her inability 
to personally manage, some one else to 
act on her behalf, He, however, did not 
prescribe the line of succession after the 
death of Janaki. So, on the death of 
Janaki in 1955 the right to manage the 
affairs of the deity reverted to the heirs 
of the founder and devolved upon the 
plaintiffs, Defendant No. 3 is a mere 
Archak appointed by Janakł to perform 
the shebapuja of the deity and utilise 
the usufructs of the dedicated properties 
in accordance with the directions of the 
founder contained fn the Will He is 
responsible for the due application of the 
deity’s income and is bound to render 
accounts of his management. He is 
bound to maintain regular accounts of 
the income and the expenses. The heirs 
of the founder are the persons primarily 
interested in the upkeep and mainten« 
ance of the family deity and the dedi- 
cated properties. They are, therefore, 
entitled to sue for accounts when allega- 
tions of misconduct and mismanagement 
are made against the person in manage« 


ment, 


T. The general principle enunciated in 


- Sir Hari Singh Gour’s Hindu Code, 4th 


Edition, S, 284 at page 878 fs as fol- 
lows :— l 

“A sult is maintainable by a person 
interested in an endowment in respect of 
a civil right concerning it.” 

The commentary on this principle 
under the heading “Right of suit” con- 
tained in para. 2141, page 880 is to the 
following effect ;— > 


“In the case of an endowment, whe= 
ther public or private, law has prescribed 
a minimum safeguard that no one can 
sue unless he is at least ‘interested’ in 
the endowment.” 

Discussing the question as to what fs 
the nature of interest necessary to ac- 
cept one to sustain a suit it is stated in 
para. 2142 at page 881 that :— 

“The ‘interest? required may be neither 
direct nor measurable in money, since it 
will suffice if it is such as the civil law 
would consider as sufficient. In so hold- 
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ing the Privy Council considered the fact 

that the mere fact that the plaintiff was 

the descendant of the founder of a public 

charity, though in the female line was 

sufficient to entitle her to sue for the re- 

moval: of a trustee who had been im- 

properly appointed to manage it ... ... ...- 
It is not easy to define the interest that 

would qualify a person to maintain a 

suit, since the interest one possesses 
must differ according to the object and 
nature of the endowment and his own 
relation thereto, But the touchstone of 
his right is his ‘interest’ in the endow- 
ment, If the endowment is a private 
one, the founder, and his descendants, 

his heirs. members of the sect or order 
to which the endowment belongs, and 
even the worshipper possesses sufficient 
qualifying interest to start the suit.” 

8. In A. Ghosh’s Commentary on the 
Law of Endowments, Second Edition, 
1938 at page 828 the law on the point is 
stated as follows i— 


“In case of private endowments any 
person who is interested in the worship 
of a certain idol can alone maintain a 
suit for declaration that certain proper- 
ties are the debutter properties of his 
ancestral idol. Any person, interested in 
the endowment may sue to set aside an 
improper alienation of its property by 
the manager, An improper alienation 
made by the manager being in breach of 
trust and in excess of his power may be 
set aside by sult instituted by any one 
interested in the endowment,” 


Y. In the Treatise -on Hindu Law, 
Seventh Edition by Golapchandra Sar- 
kar at page 894 it is stated as follows :— 


“The founder or his heirs may invoke 
the assistance of the court for proper 
administration of the debutter property. 
rane of the heirs may even maintain such 
a suit. f 


10. It is urged by Mr. Patnaik, ap- 
pearing in support of the appeal that as 
the plaintiffs have no present interest in 
the debutter estate they are not com- 
petent to maintain the suit, I am unable 
to accede to this contention. The autho- 
rities are clear on the point that in cer- 
tain events, for instance, where the line 
originally indicated by the founder fails, 
the founder or his heir has the right to 
nominate the sebayet or have vested in 
him the sebayetship, and this principle 
is applicable equally to private and pub- 
Tic trusts. In the case of Manohar 
Mookerjee v. Peary Mohan ‘Mookerjee, 
ATR 1920 Cal 210 their Lordships held 
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that on the analogy of the well settled 
principle of English law the view may 
be maintained that it is open to the 
founder or his heirs to sue for the re- 
moval of the old trustee, the appoint- 
ment of a new one and for the proper 
. administration of the trust and its pro- 
perties. Similar view has been expres- 
sed in the case of Giris Chandra Sew v, 
Upendro Nath Giridas, AIR 1931 Cal 776. 
11. It is urged on behalf of the appel- 
Tants that a suit of the present nature 
could only be instituted by the idol and 
no one else. In my opinion, acceptance 
of such a view would create difficulties 
in the way of the preservation of the 
interest of the idol itself. An idol is a 
juridical person and ig incapable of act- 
ing in a court of law. It can act only 
through its manager or sebayet. In a 
case where charges of misappropriation 
‘and mismanagement are levelled against 
the manager himself, it is not expected 
that he would bring a suit for his own 
removal or for rendition of accounts by 
himself. In such a case the suit can be 
instituted by the heirs of the founder or 
any person interested. In this connec- 
tion the following observations of the 


Supreme Court in the case of Bishwa-. 


nath v. Sri Thakur Radha Ballabhji, ATR 
1967 SC 1044 are apposite and may aptly 
be read here (at p. 1047): 


“The question is, cam such a person 
represent the idol when the Shebait acts 
adversely to its interest and fails to take 
action to safeguard its interest, On 
principle we do not see any justification 
for denying such a right to the worship~ 
per. An idol is in the position of a 
minor and when the person represent~ 
ing it leaves it in a lurch, a person inter- 
ested in the worship of the idol can 
certainly be clothed with -an ad hoc 
power of representation to protect its 
interest. It is a pragmatic, yet a legal 
solution to a difficult situation. Should 
it be held that Shebait, who transfer-~ 
red the property, can only bring a suit 
for recovery, in most of the cases it will 
be an indirect approval of the derelic~ 
tion of the Shebait’s duty, for more often 
than not he will not admit his default 
and take steps to recover the property, 
apart from other technical pleas that 
may be open to the transferee in a suit, 
Should it be held that a worshipper can 
file only a suit for the removal of a 
Shebait and for the appointment of an- 
other in order to enable him to take 
steps to recover the property, such a 
procedure will be rather a prolonged and 
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a complicated one and the interest of the 
idol may irreparably suffer. That is why 
decisions have permitted a worshipper in 
such circumstances to represent the idol 
and to recover the property for the idol, 
It has been held in a number of decisions 
that wroshippers may file a suit praying 
for possession of a property on behalf of 
an endowment.” 


In Tagore Law Lectures on the Hindu 
Law of Religious and Charitable Trust 
by Bijan Kumar Mukherjea, Second Edi- 
Mad at page 240 it is observed as fol- 
OWS :-— 


“When a Shebait declines to bring’ a 
suit or by his conduct places himself in 
such a position that he could not be 
expected to bring a suit, the question 
arises what other persons can file a suit 
to protect the interests of the deity. The 
answer to this question depends on whe- 
ther the endowment is private or public, 
In the case of a private endowment the 
members of the family of the founder 
are persons interested in protecting the 
interests of the Debutter, and the law is 
well settled that they can sue to enforce 
the rights of the deity.” i 


12. In view of my foregoing discus- 
sions and in the light of the principles 
laid down by high authorities I hold thatļ 
the plaintiffs are entitled to maintain 
suit for rendition of accounts. 


13. Point No. 2:— Now the question 
arises whether the plaintiffs have any 
cause of action to bring the suit. There 
was absolutely no allegation of mis 
management or misappropriation of 
trust funds in the plaint. There was no 
allegation that defendant No. 3 was not 
taking proper interest in the worship of 
the deity or that he had failed to carry 
out the directions of the author of the 
trust or that he was embezzling the trust 
funds or that he was converting the 
trust fund to his personal use. Thus no 
charge of misconduct or mismanagement 
was levelled against defendant No. 3. As 
was pointed out by Bose, J. in AIR 1946 
Nag 21 (Banwarilal v. Rajkishore Guru) 
if there is any breach of trust, allegation 
to that effect would have to be made and 
then the courts would try a case of 
breach of trust, and in such a_ case, 
might, if certain facts are established, ` 
direct an accounting. The learned coun- 
sel appearing on behalf of the respon- 
dents relied on AIR 1967 SC 781 (Sri 
Vedagiri Lakshm? Narasimha Swami 
Temple v. Induru Pattabhirami Reddi} 
for the proposition that rendition of ac- 
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counts can be demanded from the trustee 
in respect of his management without 
alleging against him any act of negligence 
or wilful default. That was a case 
brought by the trustees in management 
of a temple for rendition of accounts by 
the ex-trustees. In the plaint the new 
| trustees alleged that the defendants were 
guilty of acts of misfeasance, malfeasance 
and non-feasance and also of gross 
negligence. The ex-trustees admittedly 
did not give an account of their manage- 
ment though they put the plaintiffs in 
possession of the properties and that too 
after adopting a course of obstructive 


attitude. In those circumstances their 
Lordships observed that no trustee can 
get a discharge unless he renders ac- 


counts of his management and that this 
liability is irrespective of any question of 
negligence or wilful default. The facts 
of the present case are entirely differ- 
ent. The decision is, therefore, of no 
assistance to the plaintiffs-respondents. I 
would, accordingly, hold that the decree 
for accounting passed by the courts below 
cannot be sustained in law. 

14. In the result, the appeal is allow- 
ed, the decision of the courts below being 
reversed. The parties are however left 
to bear their own costs throughout. 

Appeal allowed. 
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Nrusingh Charan Nayak, Appellant v. 
Smt. Hemant Kumari Nayak, Respondent. 

First Appeal No. 83 of 1976, D/- 6-2- 
1978. 


Hindu Marriage Act (25 of 1955), S. 28 
-— Appeal — Application under S. 9 re- 
gistered as suit — Appeal against valued 
at Rs. 100/- — Proper forum, (Bengal, 
Agra and Assam Civil Courts Act (12 of 
1887), S. 21 (1)). 


Courts other than the principal Civil 
Court of original jurisdiction which by 
notification made. under S. 3 (b) of the 
Act are conferred with jurisdiction to 
entertain proceedings under the Act are 
not “District Court proper” and irrespec- 


tive of valuation an appeal would not lie. 


against decrees of scch Courts to the 
High Court. The appellate forum has to 
be determined in accordance with the 
provisions of the local Civil Courts sta- 
tute in the instant case the Bengal, Agra 
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and Assam Civil Courts Act. Therefore 

an appeal, valued as Rs. 100/-, against 

the decision in a suit for restitution of 

conjugal rights would lie in the Court 

of District Judge, The first appeal in the 

High Court would not be maintainable. 

(Case law discussed.) (Para 6) 
Anno: AIR Manual (3rd Edn.), Hindu 

Marriage Act, S. 28, N. 3. 

Cases Referred: Chronological 

AIR 1976 Orissa 32 

AIR 1965 All 46 

AIR 1961 All 395 (FB) 

AIR 1961 Punj 480 

AIR 1960 Bom 42 

AIR 1959 Mad 510 

1901 AC 495: 85 LT 289, Quinn v. Lea- 
them 5 
M. Patra, for Appellant: S. C. Moha- 

patra, for Respondent. 


JUDGMENT :— This appeal has been 
carried by the defendant~husband against 
the decree of the learned Subordinate 
Judge allowing the wife’s claim for re- 
stitution of conjugal rights. The appli- 
cation under S. 9 of the Hindu Marriage 
Act (hereinafter referred to as the ‘Act’) 
which was registered as a suit was not 
valued, but the appellant has valued the 
appeal at Rs. 100/- and has paid court- 
fee of Rs. 22.50 on the memorandum of 
appeal. 

2. Counsel for the respondent’ raised 
objection to the maintainability of the 
appeal in this Court in view of the dis- 
closed valuation in the memorandum of 
appeal and pressed for an order to that 
effect being passed. Mr. Patra for the 
appellant, however, does not accept the 
objection and contends that the appeal 
lay to this Court. 


3. Section 9 of the Act provides that 
the application for restitution of conjugal 
rights has to be made to the District 
Court. District Court has been defined 
in 5- 3 (b) of the Act to mean— 
in any area for which there _ 
is a city civil court, that court, and in 
any other area the principal civil court 
of original jurisdiction. and includes any 
other civil court which may be specified 
by the State Government, by notification 
in the Offcial Gazette, as having juris- 
diction in respect of the matters dealt 
with in this Act.” 

The State Government in exercise of this 
power have notified :— 

“Law Department 
Notification 
The 30th November 1966 

No. 8304-L-J-30/66-Judl— In exercise 
of the powers conferred by Cl. (b) of 


Paras 


PANDA ui 


ses sss fee 
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S. 3 of the Hindu Marriage Act, 1955 
(25 of 1955), the State Government do 
hereby specify that every court of prin- 
cipal Subordinate Judge in the State of 
Orissa shall have jurisdiction in respect 
of the matters dealt with in the said Act. 


By order of the Governor 
B. K. PATRA 

Secretary to Government.” 
The learned Subordinate Judge enter- 
tained the application under S. 9 of the 
Act on the basis of the aforesaid notifi- 
cation and proceeded to dispose of the 
case. 

Section 28 of the Act prior to its am- 
endment by Central Act 68 of 1976 pro~ 
vided :— 

“All decrees and orders made by the 
court in any proceeding under this Act 
shall be enforced in like manner as the 
decrees and orders of the court made in 
the exercise of its original civil jurisdic- 
tion are enforced, and may be appealed 
from _under_any law for the time being 
in force: 

Provided ... sa oe ” 

The Amending Act came into force with 
effect from May 27 of 1976, but this ap- 
peal was presented before this Court on 
22-4-1976. Though there is no substan- 
tial difference between the original and 
the amended provisions so far as the 
present dispute Is concerned, there can 
be no two opinions that the maintainabi- 
lity of the appeal has to be examined 
with reference to the unamended provi~ 
sion. 

This appeal has been carried in terms 
of S. 28 of the Act. There is no dispute 
that the impugned judgment and decree 
are open to appeal but the dispute is as 
to the forum of appeal — whether it 
would be this Court or the Court of the 
District Judge. 


4. Under S. 28 of the Act, the appeal 
is to be regulated by the law for the 
time being in force. Respondent’s coun- 
sel has contended that under the proce- 
dural law in force, an appeal against 
the decree passed by a Subordinate 
Judge in a lis valued up to Rs, 5,000/- lies 
to the District Judge and relies on the 
provisions of the Bengal Agra and 
Assam Civil Courts Act of 1887. Sub- 
sec. (1) of S. 21 of that Act provides :— 

“Save as aforesaid, an appeal from a 
decree or order of a Subordinate Judge 
shall lie— 

(a) to the District Judge where the 
value of the original suit in which or In 
any proceeding arising out of which the 
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decree or order was made did not ex= 
ceed five thousand rupees, and 

(b) to the High Court in any other 
case.” i 
The present appeal having been valued 
at Rs. 100/-, it is contended by the res- 
pondent that the forum of appeal is the 
court of the District Judge and not this 
Court. 


5. A Bench of this Court in the case 
of Rama Kumari Meher v. Meenaketan | 
Meher, AIR 1976 Orissa 32, while deal- 
ing with a reference made by the Tax- 
ing Officer regarding sufficiency of court- 
fee. on the memorandum of appeal, in 
para. 22 of the judgment indicated :— 

“We would sum up our conclusions 
thus :— 

O aaa eke. es 
(ii) Proceedings under Ss, 9 to 13 of 
the Act are suits. 

(EL) «ass: (oes See 


(iv) Against decrees arising out of 
petitions under Ss. 9 to 13 of the Act, 
first appeals are to be filed. 


(v) Against orders arising out of such 
proceedings, miscellaneous appeals lie.” 
Mr. Patra for the appellant places re- 
liance on the observation in Item (iv) 
wherein it has been stated that a first 
appeal is maintainable against the decree 
in a proceeding under S. 9 of the Act 
and draws support for his conclusion 
from the fact that a first appeal being 
First Appeal No. 161 of 1973 was enter- 
tained in this Court. 


As we have already noticed, the dis- 
pute before the Court was as to what 
would be the appropriate court-fee pay- 
able on the memorandum of appeal and 
there was no dispute with reference to 
the forum. It is true that it has been 
indicated that a first appeal lies against 
the decree in a proceeding under S. 9 of 
the Act, but as the question was not 
examined, the observation must be taken 
to be obiter. 


It was pointed out by Lord Halsbury 
in Quinn v. Leathem, 1901 AC 495:— 


. every judgment must be’ 
read as applicable to the particular facts 
proved or assumed to be proved, since 
the generality of the expressions which 
may be found there are not {intended to 
be expositions of the whole law, but are 
governed and qualified by the particular 
facts of the case in which such expres- 
sions are to be found ... ... ... a case is 
only an authority for what it actually 
decides. I entirely deny that it can be 
quoted for a proposition that may seem 
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to follow logically from it. Such a mode 
of reasoning assumes that the law is 
mecessarily a logical code, whereas every 
lawyer must acknowledge that the law 
is not always logical at all... 

This position has been approved "by the 
Supreme Court on more than one occa~ 
sion. We, therefore, feel that unaffect- 
ed by the observation in the reported 
decision of this Court (ATR 1976 Orissa 
32), the question posed should now be 
examined, 


6. This question came up for conside~ 
tation before Full Bench of the Allaha- 
bad High Court in the case of Paras 
Ram v. Janki Bai, AIR 1961 All 395. De- 
livering the decision of the Full Bench, 
Desai, Ag. C. J, observed (at p. 396):— 


“A proceeding under S. 10 of the 


‘Hindu Marriage Act is to be treated as 


an original suit. Consequently an ap- 
peal from an order of a civil judge pass~ 
ed in such a proceeding lies to the Dis~ 
trict Judge if a certain condition is ful- 
filled and to the High Court if it is not. 
The residuary power is thus vested in 
the High Court and an appeal lies to the 
District Judge only if the condition is 
fulfilled. The value placed on the memo~ 
randum of appeal is of no consequence. 
Every plaint must bear the value of the 
subject-matter of the suit for the pur- 
pose of jurisdiction and of court-fees 
(vide O, 7, R. 1 (i) C. P. C). 


A proceeding under the Hindu Mar~ 
riage Act is governed by the C. P. QC 
(vide S. 21) and R. 5 of the Rules made 
by this Court in exercise of the powers 
conferred under Ss. 14 and 21 of the 
Act. Section 8 of the Suits Valuation 


‘Act lays down that the value for juris- 


diction will be the same as that for the 
court-fees In suits {other than those re- 
ferred to in the Court-fees Act S. 7 (v), 
(vi) and (ix), ) in which ad valorem court~ 
fee is payable. Under Art. 21-A of the 
Court-fees Act a fixed court-fee of 


_ Rs. 37.50 is payable on a petition under 


S. 10 of the Hindu Marriage Act; in 
other words the court-fee on such a petix 
tion is not ad valorem court-fee and con- 
sequently S. 8 of the Suits Valuation Act 
is not applicable to the present case. 


When: S. 8 does not apply, S. 9 applies 
and the value of the subject-matter of 
the suit is to be fixed in accordance with 
the Rules made by the High Court. No 
rules made by this Court in exercise of 
the power conferred by S. 9 have been 
brought to our notice. Consequently 
there is no law directing how the value 
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of the subject-matter of a petition under 
S. 10 for the purpose of Jurisdiction is 
to be fixed. The appellant, though bound 
by S. 2t of the Act read with O. 7, 
R. 1 (i), Civil P. C. to state the value of 
the subject-matter, did not state it, pre- 
sumably because he did not know how 
it was to be fixed. 


When no value was fixed on the peti- 
tion and when there was no law also 
under which a certain value or a value 
not below or not exceeding a certain sum 
ought to have been fixed, it cannot be 
said that the value of the petition- did 
not exceed Res. 10,000/-- The subject- 
matter of the petition was not capable 
of pecuniary valuation and it could not 
be said that it exceeded any sum of 
money. Consequently, the appeal from . 
an order passed in a proceeding started 
on the petition lay ta this Court. 

It would lie to the Court of the Dis- 
trict Judge only if it could be predicated 
that the valuation of the petition did not 
exceed Rs. 10,000/-. In the case of .a 
subject-matter not capable of pecuniary 
valuation it could not be said that it does 
not exceed any sum of money. The re- 
siduary power to entertain an appeal vests 
in the High Court not only when the 
value of the suit exceeds Rs. 10,000/- but 
also when the subject-matter of the suit 
is incapable of pecuniary valuation.” 
This conclusion was sought to be sup- 
ported by certain precedents. We may 
point out that this Court has framed a 
set of Rules known as “Hindu Marriage 
and Divorce Rules of 1956”. No provi- 
sion has, however, been made in these 
Rules regarding valuation of the suit. 
The observations of the Full Bench, 
therefore, have full application to cases 
under the Hindu Marriage Act arising 
within this State. 


A Division Bench of the Allahabad 
High Court in the case of Dal Chand 
Singh v. Swarn Pratap, AIR 1965 All 46, 
again considered a similar question. 
There the petition under S. 10 of the Act 
had been valued at Rs. 1,000/-. When 
the appeal came up before the learned 
Single Judge it was contended that the 
appeal lay to the District Judge and not 
to the High Court. The matter was exa- 
mined afresh with reference to the pro 
visions of the Act and the other proce- 
dural law. The Court came to hold that 
the appeal was not maintainable on ac- 
count of this valuation before the High 
Court. 

A Bench of the Punjab High Court in 
the case of S. Kalyan Singh v, Tej Kaur, 





} 
l 


166 Ori. [Pr. 6] 


AIR 196? Punj 480, examined the tenabi- 
lity of a first appeal against the decision 
in a proceeding under S. 10 of the Act. 
The original proceeding had not been 
valued and, therefore, it was contended 
that there was no material to hold that 
the valuation of the litigation was more 
than Rs. 5,000/- so as to make a first ap- 
peal to the High Court competent. The 
- learned Chief Justice relied upon a de- 
cision of the Madras High Court in the 
case of Valliammal Ammal v. Periaswami 
dayar, AIR 1959 Mad 510 and extract- 
d a passage from the judgment of Ram- 
chandra Iyer, J., as the learned Judge 
then was, and in the facts of the case 
‘came to hold that in the absence of a 
valuation, the appeal lay to the High 
Court. 


A Bench of the Bombay High Court in 
the case of Gangadhar Rakhamaji v. 
(Manjula Gangadhar, AIR 1960 Bom 42, 
examined the same question in the light 
of the definition of ‘District Court’ and 
a notification authorising the Civil Judge 
to entertain proceedings under the Act. 
[The Court observed (at pp. 43-44) :— 

vs. .. Thus under the expression 
‘district court’ as used in the Hindu Mar- 
riage Act comes all city civil courts, all 
‘eourts of District Judges of the district 
and also other civil courts notified by 
the State Government in’ the manner 
provided. It is not correct ta say, as 
contended by Mr. Bhasme, that any 
civil court in the district other than the 
rincipal civil court of original jurisdic- 
tion, when notified by the State Govern- 
ment as having jurisdiction in matters 
dealt with under the Hindu Marriage 
Act, becomes a ‘district court’ as mean- 
ing the principal civil court of original 
jurisdiction for the purposes of the Hindu 
Marriage Act by virtue of the definition 
given in S. 3 (b). It is the court ta which 
itions under the Hindu Marriage Act lie 
d which has jurisdiction in respect 
of matters dealt with in the Act. Since 
in the various provisions of the Act the 
court which has jurisdiction in matters 
dealt with in the said provisions is re- 
ferred to as the ‘district court’ the in- 
clusive part of the definition says that 
civil courts other than the principal 
civil court of original jurisdiction when 
notified by the Government will be in- 
cluded within the expression ‘district 
court’ as used in the Act. The Court of 
the Civil Judge, Senior Division, there- 
fore, which.is notified by the State Gov- 
ernment as having jurisdiction in matters 
dealt with under the Hindu -Marriage 
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Act, is a ‘district court’ within the defini~. 
tion of S. 3 (b) of the Hindu Marriage 
Act, but it is not the principal civil court 
of original jurisdiction, nor does it exer- 
cise its jurisdiction as ‘such principal 
civil court of original jurisdiction. Sec- 
tion 28 of the Hindu Marriage Act leaves 
the forum of appeal to be determined 
under the law for the time being in force 
which, in the present case, is the Bom- 
bay Civil Courts Act. The forum of ap- 
peal from the order or decree of the 
Court of the Civil Judge, Senior Divi- 
sion, under the Bombay Civil Courts Act 
is the court of the District Judge of the 
District. In the present case, therefore, 
which was decided by the Civil Judge, 
Senior Division, the appeal lies to the 
Court of the District Judge and not to 
the High Co 


It is unnecessary in our view to multiply 
matter was heard 
along with a batch of first appeals where 
the similar dispute regarding maintain- 
ability had been raised. A request was. 
therefore, made at the Bar that the 
guideline may be indicated regarding 
maintainability of appeals under the 
Act. We would accordingly hold :— 


(1) Courts other than the principal 
Civil Court of original jurisdiction which 
by notification made under S. 3 (b) of the 
Hindu Marriage Act are conferred with 
jurisdiction to entertain proceedings 
under the Act are not “District Court 
proper” and irrespective of valuation an 
appeal would not lie against decrees of 
such Courts to the High Court. 


(2) The appellate forum has to_be de- 
termined in accordance with the provi- 
sions of the Bengal, Agra and Assam 
Civil Courts Act. Where the dispute is 
valued up to Rs, 5,000/-, the appeal would 
lie to the District Judge when the im- 
pugned decree is of a Court other than 
the principal Civil Court of original juris- 
diction. In a case where the valuation is 
above Rs. 5,000/- and the decree is by a 
Court other than the principal Civil 
Court of original jurisdiction, the appeal 
would lie to the High Court; and 


(3) Where no valuation has been put 
in the proceeding and there is no mate- 
rial to indicate that the appeal is valued 
at more than Rs. 5,000/-, the appeal 
would also lie to the District Court and 
not to the High Court because under the 
provisions of the Bengal, Agra and 
Assam Civil Court Act, only on a stated 
valuation, first appeals lie to the ‘High 
Court. 
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7. On the aforesaid basis, the present 
appeal where the valuation has been 
shown to be Rs, 100/-, the appeal would 
lie to the Court of the District Judge and 
the First Appeal is not maintainable. We 
accordingly direct that the memorandum 
of appeal be returned to the filing Advo- 
cate for presentation in proper Court. 

Order accordingly, 
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Prag Oil Mills Depot, Appellant v. 
Transport Corporation of India and 
another, Respondents. 


Second Appeal No, 39 of 1975, Dj- 
20-2-1978.* 


(A) Civil P. C. (5 of 1908), S. 99; 
O. 30, R. 1; O. 6, Rr. 14 and 15 — O. 30, 
R. 1 not mandatory — Suit by firm — 
Plaint signed not by any partner but by 
manager of the firm — Suit cannot be 
dismissed on that ground, 


Where the plaintiff is a partnership 
firm, under Order 30, Rule 1, the plaint 
should have been signed and verified by 
all or any one of the partners of the 
said firm. As per Rule 14 of Order 6, if 
a party pleading is, by reason of absence 
and for other good causes, unable to sign 
the pleadings as per the rule to that 
effect, then the pleadings in his behalf 
may be signed by any other person 
duly authorised by him to sign the 
same or to sue or defend on behalf of 
the former. Where the plaint has been 
signed and verified by the manager and 
power of attorney holder of the plaintiff 
at the relevant time, the non-signing of 
the plaint by one of the partners of the 
firm is not such a defect as to entail the 
dismissal of the suit on that ground, 

(Para 7) 


Moreover, where no objection was 
raised in the trial court or in appeal 
nor was anything suggested in second ap- 
peal to show that on account of the pre- 
sentation of the plaint by the manager, the 
defendants have any way been prejudic~ 
ed or it has resulted in failure of jus- 
tice, the suit was not Hable to be dis- 
missed on that ground, AIR 1954 SC 340 
and AIR 1956 Hyd, 133, Rel, on, 

(Para 7) 


*(From order of K, P. Mohapatra Dist. J, 
Cuttack, D/- 17-8-1974). 
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Moreover, the defect, if it is at all a 
defect, does not affect the merits of the 
case or the jurisdiction of the Court to 
try the suit, and so, the decision in the 
suit cannot be set aside on that account 
in second appeal. 

(Para 7) 

Anno: AIR Comm. C. P. C. (8th Edn.), 
S. 99, N.5, 7; 0.6, R.14 N. 3; (8th 
Edn.), O. 30, R. 1, N. 13. 


(B) Civil P. C, (5 of 1908), S. 20(c) 
— Cause of action — “Wholly or in 
part arises” — Suit on contraci for 


transport of goods — Courts at place of 
making the contract and place of deli- 
very have jurisdiction to entertain the 
suit for short delivery. 


Where the consignment in question was 
handed over by consignor to the de- 
fendant company at Ranchi for transport- 
ing the goods to Cuttack and for deliver- 
ing the same to the consignee at Cuttack, a 
part of the cause of action for non-de- 
livery arose within the jurisdiction of a ` 
competent court at Ranchi, and another 
part, within the jurisdiction of a com- 
petent court at Cuttack. Accordingly, 
u/s. 20(c), the competent court at Ranchi 
or Cuttack has jurisdiction to try the 
suit. , (Para 8) 


Further, the defendant-company comes 
within the word “corporation” in Expla- 
nation 2 attached to Section 20, and as 
per that explanation it should be deemed 
that the defendant-company is carrying 
on business at its sole or principal office 
in India or, in respect of any cause of 
action arising at any place where it has 
also a subordinate office, at such place. 
Therefore, a suit relating to any matter 
arising out of the consignment in ques- 
tion could have been instituted in a 
competent court in Ranchi, Cuttack or 
in a court at a place where the defen- 
dant-company has its sole or principal 
office, (Para 8) 


It ig well settled that where more than 
one court have jurisdiction to entertain 
a suit, the parties by agreement can 
restrict the forum of institution of the 
suit to one of such courts. But the parties 
by agreement cannot confer jurisdiction 
on a court which has no inherent juris- 
diction to entertain a suit, Where as per 
terms and conditions mentioned in the 
consignment note, it was only a civil 
court in Calcutta which had jurisdiction 
to entertain any suit in respect of any 
claim arising under that receipt, there 
is nothing to show that any civil court 
in Calcutta had, on any legal considera- 


4 


tion, jurisdiction over this suit, and the 
suit could not be filed in Calcutta. 


(Para 8) 
Anno: AIR Comm, C. P. C. (sth Edn), 
5, 20, N. 16, 16-A, 17 & 18. 


ee Referred: Chronological Paras 
1956 Hyd 133 7 





AIR 1954 SC 340 7 

S. C. Sinha, for Appellant, M. Patra, 

C. Panda and B. Misra (R. 2), for 
espondents, 


JUDGMENT :— The plaintiff hag pre- 
ferred this appeal. 
2. The plaintiff is a registered part- 
nership firm carrying on business at Cut- 
ack with its head office at Aligarh. 
efendant No, 1 is a common carrier 
ho carries on business of transporting 
oods on hire or on payment of freight, 
efendant No. 2 is the Cuttack branch 
f defendant No, 1. One M/s. Jethmal 
Ramkumar of Ranchi despatched 14 
cases of washing soap through the de- 
fendants under receipt No. 9967 dated 
es -71 for delivery of the same to the 
aintiff at Cuttack. The plaintiff paid 
93.30, the freight for transporting 
the said washing soap, to defendant 
No, 2 under money receipt No, 44621 on 
11-6-71. Soon thereafter the plaintiffs 
man went to the godown of defendant 
fe 2 to take delivery of the said con- 
ignment, The facts gtated so far are 
not disputed, 


3. The plaintiffs case in short is that 

the defendant’s godown the plaintiff's 
man found some of the packing cases in 
ompletely broken condition and a-sub- 
stantial portion of the contents therein 
had been pilfered or removed. So he 
insisted on the defendants’ employees 
e open delivery of the said goods and 





o grant a shortage certificate as per the 
ctual delivery. But as the defendants’ 
men refused to grant any shortage 
certificate, the plaintiff's man had to 
ome back without taking delivery of 
e said goods. Thereafter the plaintiff 
tself or its lawyer sent registered 
tters to the defendants’ firm at Cuttack 
ing the latter to give open delivery 
of the said goods and to pay damages 
for the actual shortage, but defendant 
No. 2, instead of giving open delivery 
of the articles to the plaintiff, gave 
evasive replies and directed the latter to 
e delivery of the goods as they were 

n payment of demurrage, wharfage 
d other charges and to contact the 
different offices of the defendants at 
different places. As the defendants did 


| 
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not deliver the goods to the plaintiff by 
taking evasive pleas, the plaintiff was 
obliged to file the present suit, 


4. Defendant - No, 1 did not contest 
the suit and wag set ex parte. 


Defendant No, 2 in its written state- 
ment refuted all the averments in the 
plaint., According to this defendant, the 
plaintiffs allegations are all baseless 
and false; the consignment in question 
was in perfect condition and there was 
absolutely no breakage of or shortage 
in the same, It is also stated in the 
written statement that: as per the terms 
and conditions mentioned in the con- 
signment note (Ext. E) of the Transport 
Corporation of India on which the goods 
were consigned only a Civil Court in the 
city of Calcutta has the jurisdiction to 
entertain any suit in respect of any 
claim arising under that receipt, and the 
Civil Court at Cuttack has no jurisdic- 
tion to entertain any suit in this con« 
nection, 


5. The trial court found that a con« 
signment worth Rs. 700/- had been des- 
patched by M/s. Jethmal Ramkumar of 
Ranchi to the plaintiff, A shortage of 63 
pieces of washing soap was detected in 
the said consignment when it was in the 
defendant's godown at Cuttack, But de~ 
fendant No, 2 did not grant any shortage 
certificate to that effect to the plaintiff 
though the plaintiff was entitled to the 
same. It found that the plaintiff was to 
get damageg from the defendants only 
in respect of the said 68 pieces of, wash- 
ing soap, and its claim of Rs. 1400/- was 
not justified, After arriving at the said 
findings it at last held that in view of 
the terms of the contract between the 
parties in this respect, as seen from the 
consignment note Ext. E, the plaintiffs 
suit in respect of this matter was cog- 
nizable only in a civil court in Calcutta 
and not in any court at Cuttack. On the 
above ground of lack of jurisdiction of 
the court the suit was. dismissed, 


6, The appellate court has found 
that the Civil Court at Cuttack, within 
whose jurisdiction the cause of action 
arose in its entirety and where the con- 
testing defendant resided and carried on 
business, has jurisdiction to try this 
suit and the plaintiff is not bound by 
condition No. 17 on the consignment 
note Ext. E. Accepting the finding of the 
trial court that a shortage of only 3 kgs. 
of washing soap was detected at the de- 
fendants’ godown at Cuttack, it finds that 
defendant No, 2 was prepared to grant a 
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shortage certificate to that effect if the 
plaintiff took delivery of the consignment 
on payment of the demurrage and other 
charges accrued due till that date, and the 
plaintiff was not justified in refusing to 
take delivery of the consignment on pay- 
ment of the said charges, On the finding 
of the shortage of 3 kgs, in the sald con- 
signment the court below has granted a 
decree only for Rs. 4.15 Paise with pro- 
portionate costs throughout against the 
defendants, 

7. At the outset Mr. Patra, the learned 
counsel for respondent No. 2, urged that 
the suit was liable to be dismissed as the 
plaint was not signed or verified in ac 
cordance with law. In the written state~ 
ment the maintainability of the suit on 
this ground was not challenged, This point 
was also not agitated in the trial or in the 










under Order 30. Rule 1, C.P.C. the plaint 
should have been signed and verified by 
all or any one of the partners of the said 
firm, Ag per R. 14 of 0.6,C. P.C, 
a party pleading is, by reason of ab- 
sence and for other good causes, unable to 
sign the pleadings ag per the 


|As per R. 1 of O. 30, the plaint in this 
case should have been signed by one of 
the partners, So under Rule 14 of Order 
6 any person duly authorised by one such 
partner of the firm can sign the plaint or 
can also gue on behalf of the firm, If be~ 
cause of the word “shall” in sub-rule (2) 
of Rule 1 of Order 30 it is said that the 
provision thereof is mandatory, as urged 
by Mr. Patra, then the provisions of Rr, 14 
and 15 of Order 6 will become inapplica- 
ble to suits filed in the nameg of firms, 
for which proposition there is no sanction 
in the Code. That apart, Mr. Patra’s pro- 
position would lead to hard and unneces~ 
sarily inconvenient consequences for suits 
by or against such firms. 


the non-sign- 
plaint by one of the 





nor in the appellate court the above ques- 
tion was raised. The trial- court. could 
have returned the plaint to the plaintiff: 
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for proper presentation if the above ob- 
jection would have been raised in that 
court, Moreover, nothing was or even now 
is suggested to show that on account of 
the presentation of the plaint by the 
manager of the firm the defendants have 
any way been prejudiced in this case, or 
it has resulted in failure of justice, 

In the decision reported in AIR 1954 
SC 340 (Kiran Singh v. Chaman Paswan) 
their Lordships have. observed (at p. 
342):— i 

Masies when a case had been tried by a 
a Court on the merits and judgment ren- 
dered, it should not be liable to be re- 
versed purely on technical grounds, unlesg 
it. had resulted in failure of justice, and 
the policy of the legislature has been to 
treat objections to jurisdiction both ter- 
ritorial and pecuniary ag technical and not 
open to consideration by an appellate 
Court, unless there has been a prejudice 
on the merits.” j 


In the decision reported in AIR 1956 Hyd 
133 (Radha Kishen vy. Wali Md), Bilgrami, 
J. has observed ag follows (at p. 135) :— 


“The plaint cannot be rejected under 
this rule merely because it is in some way 
defective, or not strictly in accordance 
with law, It is true that the grounds for 
rejection given in Order 7, Rule 11 are 
not exhaustive, and the plaint can be re- 
jected for reasons not specified in cls. (a) 
to (d) of Rule 11, but then, defect for 
which it is rejected should not be such as 
fs curable by amendment, and nothing 
more than an error of procedure, 

To my mind if the plaint hag been sign- 
ed by a person not duly authorised, but 
who on account of misinterpreting a cer- 
tain deed is under the impression in good 
faith that he is duly authorised, as in 
thig case, the plaint cannot be rejected 
under Qrder 7, Rule 11. The defect is a 
mere irregularity, and does not affect the 
jurisdiction of the Court, and can be cur- 
ed by the party or his duly authorised 
agent. signing and verifying it.” 

Moreover, the above defect, if it is at 
all a defect, does not affect the merits of 
the case or the jurisdiction of the court 
to try the suit, and so the decision in the 
suit cannot be set aside on that account. 
S. 99, C. P. C. provides ag follows :— 

“No decree to be reversed or modified 
for error or irregularity not affecting 
merits or jurisdiction. 

No decree shall be reversed or sub- 
stantially varied nor shall any case be 
remanded in appeal on account of any 
misjoinder of parties or causes of action 


i 
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or any error, defect or irregularity in any 
proceedings in the suit, not affecting the 
merits of the case or the jurisdiction of 
the Court,” 


, On the above considerations I hold that 
the above contention of Mr. Patra is with- 
out any merit. 

| & It was next urged by Mr. Patra 
that in view of condition No. 17 printed 
on the back side of the consignment note 
(Ext, E) it was incumbent on the plaintiff 
to institute the suit in a competent court 
in Calcutta, and that the Cuttack Court 
had no jurisdiction to entertain this suit. 


i, In this case it is at first to be noted that 
the aforesaid condition No, 17 in Ext. E 
cannot be said to be a part of any con- 
tract between the parties to the suit as 
there is no proof of the fact that the 
plaintiff at any time had agreed to the 
snid term. - 

| Apart from that fact, the consignment 


in question was handed over by the con- 
signor to the defendant-company at 
Ranchi for transporting the. goods to Cut~ 
tack and for delivering the. same to the 
consignee at Cuttack, Accordingly, a part 
of the cause of action arose within the 
jurisdiction of a competent court at 
Ranchi, and another part arose within 
the jurisdiction of a competent court at 
Cuttack, Accordingly, u/s, 20 (c), C. P. C. 
the competent court at Ranchi or Cut» 
tack has jurisdiction to try this suit. 
Under Section 20 (a) C. P.C. a suit 
can also be instituted in a Court within 
the local limits of whose jurisdic- 
jon the defendant, or each of the 
defendants, where there are more than 
one at the time of the commencement of 
the suit, actually or voluntarily resides 
or carries on business or personally worka 
for gain. The defendant-company comes 
within the word “corporation” in Ex- 
planation 2 attached to S. 20, C. P. C., 
ahd as per that explanation it should ba 
deemed that the defendant-company is 
carrying on business at its sole or princi- 
pal office in India or, in respect of any 
cause of action arising at any place where 
it hag also a subordinate office at such 
place. Therefore, a suit relating to any 
matter arising out of the consignment in 
question could have been instituted in a 


competent Court in Ranchi, Cuttack 
or in a Court at a place where 
the defendant-company has its sole 





or principal office. It is well settled 
that where more than one court 
ee jurisdiction to entertain a suit, the 
parties by agreement can restrict the 
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forum of institution of the suit to one of 
such courts, But the parties by agreement 
cannot confer jurisdiction on a court 
which has no inherent jurisdiction to en- 
tertain a suit, There is nothing on record 
to show that any civil court in Calcutta 
had, on any legal consideration, jurisdic- 
tion over this suit, In the plaint the ad- 
dress of defendant No. 1, i, e. the com= 
pany itself, is shown as ‘Umsohsum Road. 
Shillong.” At the top of Ext. E, the con- 
signment note, it is stated that the regis- 
tered office of the defendant-company is 
at “Umsohsum Road, Shillong.’ In 
none of the documents exhibited on 
behalf of the defendants, or in the writ~ 
ten statement filed by defendant No. 2, 
there is anything to indicate that the de- 
fendant-company had its sole or principal 
office in Calcutta at the relevant time, In 
Exts. 3 and C, two of the letters written 
on behalf of defendant No, 2 to the plaina 
tiff, it is stated that the Record and Claim 
Office of the defendant-company is at 
Secunderabad in Andhra Pradesh, D W. 1, 
an officer of the defendants and the 
only witness examined on their behalf, 
did not state in his exarmmination-in-chief 
that the company had its sole or princl~ 
pal office in the city of Calcutta, Both the 
courts below have arrived at the concur- 
rent finding that Calcutta is in no way 
connected either with the plaintiff or 
with any of the defendants. No cause. of 
action in respect of the matter in ques- 
tion arose in any manner in Calcutta. 
D. W. 1 in a short and solitary sentence, 
appearing out of context in his cross-exa~ 
mination, has of course stated that— “Our 
head office is at Calcutta.” No importance 
or credit can be attached to that sentence 
in view of the other facts on record stated 
above which clearly indicate that tha 
said statement in cross-examination is in 
correct, 


Apart from the above consideration, de- 
fendant No. 1 has not entered appearanca 
in this suit. Defendant No. 2, the Cuttack 
Branch of the said company, is only con< 
testing the suit. The cause of action of 
this suit directly arose at Cuttack. Tha 
actual facts in connection with the mat- 
ter in question were known only to tha 
men and officers of the plaintiff and de= 
fendant No. 2 who dealt with the said 
matter at Cuttack. Therefore, on the 
ground of balance of convenience also 
this suit was properly instituted in a com- 
petent court at Cuttack having inherent 
jurisdiction to entertain this suit. 


` On the above considerations the afore< 
said contention about lack of jurisdiction 
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of the court which tried the suit is with- 
out any weight or substance. 


9. It was contended by Mr. Sinha, the 
learned counsel for the appellant, that in 
view of the finding of both the courts be- 
low that there was shortage of 68 pieces 
of washing soap in the suit consignment, 
and the admitted facts that no shortage 
certificate was granted to the plaintiff by 
defendant No. 2 and consignment in 
question was not delivered to the plain- 
tiff, the lower appellate court wag not 
justified in granting a decree only for 
Rs, 4.15 Paise with proportionate costs. 


In this case admittedly the consignment 
was never delivered to the plaintiff. Ad- 
mittedly the plaintiff paid the freight for 
the consignment to defendant No. 2, but it 
did not take delivery of the consignment, 
The plaintiffs case for not taking delivery 
of the consignment is that some of. the 
packing cases were found in a broken and 
damaged condition in the godown of de- 
fendant No, 2 and on suspicion of shortage 
due to pilferage of the ariticley from in- 
side the said broken packing cases the 
plaintiff's man demanded a shortage cer- 
tificate by actual weighment of the con- 
signment ag it was then in the godown. 
On behalf of the defendant No, 2, two 
conflicting caseg were made out, one in 
the written statement and the other 
at the hearing of the suit. In the written 
statement it was stated that the consign- 
ment was in perfect condition in all res- 
pects, without any signs of damage or 
breakage, and there was no chance or 
possibility of any pilferage from the said 
consignment. Having said so in the writ- 
ten statement, D, W. 1, the only witness 
examined on behalf of defendant No. 2, 
has admitted in his examination-in-chief 
itself that when the plaintiff’s representa- 
tive informed him that some of the pack- 
ing cases were in a broken condition, 
physical verification of the consignment 
was made, and it was found that some of 
the nails on the packing cases had been 
removed or broken, He further admitted 
that as the plaintiffs representative sus- 
pected pilferage from the packing cases 
the consignment was weighed and short- 
age of 3 kgs, therefrom was detected. In 
the letters sent by defendant No. 2 to the 
plaintiff's advocate there is also admission 
of the above facts, It is asserted in the 
plaint and also in the deposition of P. W 1. 
the manager of the plaintiff, that the 
plaintiffs agent did not take delivery of 
the consignment as the defendant’s man 
did not issue any shortage certificate even 
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though the packing cases were found in a 
broken and damaged condition, On the ad- 
mitted fact that some of the packing cases 
of the consignment had been damaged 


and some shortage of the contents there- 
in was actually detected, it was incum- 
bent on the defendants to issue a shortage 
certificate in favour of the plaintiff indi- 
cating therein the actual shortage in the 
said consignment. There is no documen- 
tary evidence to show that shortage cer- 
tificate was actually given or even offer- 
ed to the plaintiffs agent on the date he 
paid the freight for the said consignment 
and wanted to take delivery of the same. 
The uncorroborated testimony of D, W. 1 
that a shortage certificate was- offered te 
the plaintiff's agent on that date does not 
inspire confidence, specially in view of 
the contradictory stand taken by defen- 
dant No. 2 in its written statement that 
there was absolutely no damage, shortage 
or pilferage in the said consignment, On 
the materials on record I am convinced 
that no shortage certificate was issued by 
defendant No. 2 in favour of the plaintiff 
on 11-6-1971 though shortage actually 
Wag detected in the consignment and the 
plaintiff's agent insisted on such a certifi- 
cate for taking delivery of the said con- 
signment in that condition. 


From fhe letters exchanged between the 
plaintiff and/or his lawyer and defendant 
No, 2, which are on record, it is quite evi- 
dent that defendant No. 2 always insisted 
that a certificate of facts would be grant- 
ed to the plaintiff only if the latter took 
delivery of the consignment on payment 
of demurrage, wharfage and labour ex- 
penses, As the shortage certificate de- 
manded by the plaintiffs agent on 11-f- 
1971 was not given to him on that date 
on the admitted fact of shortage in the 
said consignment and the plaintiff’s agent 
was ready and willing to take delivery 
of the consignment on that date if the 
shortage certificate had been granted at 
that time, it was not legal and proper on 
the part of defendant No. 2 to demand 
payment of demurrage, wharfage and 
labour expenses from the plaintiff for 


giving delivery of the consignment 
with a Shortage certificate on a 
later date, On 11-86-1971 the plain- 


tiff was entitled to take delivery of 
the consignment as all charges in respect 
of that consignment had already been 
paid by the plaintiff to defendant No. 2. 
The plaintiff’s agent did not take delivery 
of the consignment only because a short- 
age certificate- of the admitted shortage 
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‚was not given to him. The non-delivery of 
the consignment was therefore. occasioned 
due to the refusal of defendant No. 2 
to grant the shortage certificate. The un- 
corroborated testimony of D. W. 1 for the 
Hirst time during his examination in court 
that shortage of only 3 kgs. was detected 
in the said consignment on 11-6-1971 does 
mot inspire confidence specially in view 
of defendant No. Xs total denial in its 
itten statement of any shortage in or 
any damage of the said consignment and 
absence of any documentary evidence 
supporting D. W. 1’s_ statement to tha 
above effect. Apart from that fact, defen. 
dant No, 2 having refused to furnish any 
shortage certificate to the plaintiff on 
11-6-1971 could not, in the facts and cira 
cumstances of this case, have demanded 
demurrage, wharfage and labour expenses 
for retaining the goods in its godown 
after 11-6-1971. Therefore, the persistent 
demand of defendant No, 2 for payment 
of wharfage, demurrage and labour charg- 


fi to release the consignment in ques- 





ion was uncalled for and illegal, and sa 
the plaintiff was justified in not taking 
delivery of the consignment on payment 
of the said illegal charges demanded from 
it. Ag the non-delivery of the consign~ 
ment resulted only due to the aforesaid 
illegal demand, the defendants have to 
pay to the plaintiff at least the price of 
the said consignment together with the 
freight paid on the same with interest, 
e value of the goods in the consignment 
ag is seen from Ext, E, the consignment 
note, was Rs, 700/-. Admittedly, the plain- 
tiff paid Rs. 93.90 to defendant No. 2 on 
{1-6-1971 towards freight and other 
charges on the said consignment, There 
is no evidence on record regarding other 
loss or expenses incurred by the plaintiff 
due to the non-delivery of the said con- 
signment. Therefore, the plaintiff is en- 
itled ‘to a decree for realisation of the 
aforesaid two amounts (Rs, 700/- + 
Rs, 93.90), i. e. Rs, 793.90, with interest 
thereon at the rate of 6 per cent per 
annum from 11-6-1971 up to the date of 
realisation of the same from the defen- 
dants. A decree in favour of the plaintiff- 
appellant be drawn up accordingly. 


10. The appeal, therefore, is allowed, 
with costs, 


Appeal allowed, 











Ramachandra Das v, Hiralal Modi 


A.LR, 


AIR 1978 ORISSA 172 
K. B. PANDA J, 


Raniachendra Das, Appellant v. Hiral 
Modi, Respondent, a 

Second Appeal No, 
15-2-1978.* 


(A) Civil P. C, (5 of 1908), O. 6 R. 2 —~ 
Variance between pleading and proof — 
Failure to set up a case in pleadings — 
Evidence in its support cannot be allowed. 

The well-known principle of pleadings 
is that no evidence should be allowed con- 
trary to it, Thus where the pleading was 
that the plaintiff was suing as a trustee 
for P and not in his individual capacity, 
he should not be allowed to lead evidence 
that he was suing in his individual capa~ 
city and a decree should not be passed in 
favour of plaintiff in hig individual capa- 
city, on basis of such evidence. AIR 1974 
Orissa 85, Rel, on. (Para 12) 

Anno: AIR Comm, C, P, C. (9th Edn,} 
0.6 R. 2 N. 9, 


(B) Civil P. C. (5 of 1908), O. 7 Rr. 14 
and 18 — Suit filed as trustee of P —~ 
Document filed along with plaint not 
showing that he was trustee of P — An- 
other document showing that he was 
entitled to make suit claim in his indivi- 
dual capacity filed at stage of evidence — 
Effect, 


The plaintiff filed suit for arrears of 
rent as trustee of P, The document filed 
along with plaint did not show that ha 
was trustee of P. He took it back. But 
later at the time of evidence he styled 
himself eg the real plaintiff and produced 
a document (Ext, 1) executed between the 
plaintiff and defendant, Independent of 
Ext. 1, there was no evidence on which 
it could be said that plaintiff was entitled 
to suit claim in his individual capacity, 


Held that O. 7 R. 18 had no application 
to the facts of the case and that the decree 
passed in favour of plaintiff in his 
individual capacity on the basis of Ext. 1 
which was inadmissible in evidence, was 
not sustainable. (Paras 13, 14) 

AIR Comm. C. P, C. (8th Edn) O. 7 
R. 14 N. 1; O. 7 R, 18 N. 1. 
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*(From order of M. V, Gangaraju, Addl, 
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Mohanty, A, K. Mohanty and A, K, Mu- 
kherjee, for Respondent, 

JUDGMENT :—=- The unsuccessful de- 
Yendant in both the Courts below is tha 
- appellant in thig second appeal. 


2. The plaintiff had filed a suit in his- 


capacity as the trustee of Parbati Bai 
estate against the unsuccessful defendant 
who wag a tenant in respect of a housa 
situated in Behodebehari Lane, Town Cut- 
tack on a monthly rent of Rs. 125/-. The 
defendant fell into arrears of rent from 
1-9-1970, So the. suit was filed for realisa- 
tion of rent of Rs. 4,500/- from 1-12-1970 
to 1-12-1973, the claim for rent for some 
months having been given up ag barred 
by limitation. 

3. The defendant substantially took the 
plea in the written statement that the 
suit is not maintainable in law on the 
ground that the plaintiff hag no locus 
standi to file the suit because Narsingha 
Das and Onkarmal were the trustees of 
the Parbati Bai estate and not the plain- 
tiff. Besides, points of limitation had also 
been raised. 

4. The- learned lower Court framed tha 
following Issues :— 

1. Is the suit ag framed maintainable? 

2. Has the- plaintiff any cause of action 
egainst this defendant? 

3. Has the plaintiff any locus standi to 
institute the suit? 
eo ee limita~ 

on? 

5. Is there any reletionship of landlord 
and tenant between the parties with res- 
pect to the suit house? 

8. Is the defendant entitled to adjust 
Rs. 1750/- towards repair of the house? 

7. To what relief the plaintiff is 
entitled? 


5. Mr, Murty, learned Counsel for tha 
appellant in view of the concurrent find- 
ings of the Courts below raised a single 
point of law, namely, that the plaintiff 
having sued in the capacity as a trustee 
for Parbati Bai estate and that stand 
having been negatived by the Courts be- 
low, the decree passed in favour of the 
plaintiff In his individual capacity cannot 
stand, 


6. This contention is covered by issues 
Nos. 1, 3 and partly 5, The findings of tha 
trial Court in respect of these issues ara 
as follows :— 

“In order to substantiate hig plea of 
authority, he has also averred therein 
that Shri Narsingha Das and Onkarmal 
were appointed as trustees in the will on 
record, but no such will has. been exhibit- 
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ed. However, these trustees, namely, Nar- 
singha Das end Onkarmal are dead and 
the document under which the plaintiff 
is claiming rent does not show that the 
plaintiff is the trustee and as such institu- 
tion of the suit by the plaintiff as a trus- 
tee is not maintainable in law. Now re- 
ferring to the document on the strength 
of which the plaintiff is now claiming rent 
L-e, (is?) Ext. 1, executed in the year 
1966. Admittedly thig is a document exe- 
cuted between the pee and the ma 
fendant. xx 

This recital is quite sufficient re enabting the 
plaintiff to institute the present suit 
against the defendant, It is immaterial on 
the part of the defendant to find out the 
fault at thig moment, taking the plea that 
in the capacity of the trustee he is not 
entitled to the rent as he is estopped to 
raise such plea at this moment.” 
Thereafter the learned lower Court has 
discussed the authenticity of Ext. 1. 


7. The learned lower appellate Court 
in this regard has observed thus :— 

"It was submitted by the learned Advo-~ 
cate for the respondent that the word 
“trustee” in Oriya is equivalent to the 
word ‘Marfatdar” and as such in this case 
the plaintiff claimed the right in his own 
right and not ag a trustee. He further sub- 
mitted that the learned lower Court came 
to the conclusion that there was a clear 
recital in para, 3 of the agreement. ...... 

XX xXx Xx xx 

He rightly came to the conclusion that 
it was quite sufficient to show that the 
plaintiff was entitled to file the suit against 
the defendant and it is immaterial on the 
part of the defendant to take the plea at 
this moment that the. suit was filed in the 
capacity as a trustee and as such not en- 
titled to rent, In yiew of the previous 
payments as per the documents Exts. A 
to A/9, the defendant cannot take such a 
plea at this stage.” 

Thus the concurrent finding of both the 
Courts ig that the plaintiff has claimed the 
rent in his own right and not as a trustee. 
But this is contrary to the pleadings as 
will be discussed hereafter. 


8. In the plaint filed on 3-12-1973 the 
plaintiff has been described thus :— 
“Hiralal Modi, Trustee, Parbati Bai 
Estate of Neyasarak, town and District 
Cuttack ...... Plaintiff.” 
There, initially Hiralal_ Modi signed as 
the plaintiff on 3-12-1973. But since that 
was not in conformity with the allegations 
in the plaint, a petition was filed by Hira~ 
Tal on 21-1-1974 permitting him to sign 
the plaint and the verification as a trustea 





H 
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of Parbati Bai estate, The Court on that 
day mentioned in the order sheet :— 
desea Plaintiff files permission petition to 


i sign the plaint on behalf of trust estate 


of Parbati Bai and prays in another peti~ 
tion to take back the document. ...... i 


9. The sole witness for either side is 


| the plaintiff Hiralal Modi who examined 


| himself ag P. W. 1 and defendant who 


| Was 


examined himself as D, W, 1. At the evi- 
dence stage the case took a different turn. 
In it Hiralal Modi described himself as 
the plaintiff and stated’ thus :— 
“I am the plaintiff in this suit, The de- 
fendant is a monthly tenant under me 
@ Rs, A p. m. 
XX xx xx 

Parbati B Bai is dead 50 years back. Hence 
I was not realising the. rent from defen- 
dant on behalf of Parbati Bai but in my 
own capacity, 

XX Xx XX 
I am claiming the rent of the hous in 


| the capacity of the son of the brother of 


Parbati Bai, I have instructed accordingly 
to my lawyer at the time of drafting of 
the plaint, It is not a fact that my father 
Narasingha Das is the son of Kaluram. It 
is not a fact that Parbati Bai expired in 
the month of September, 1970.” ji 
As against this, defendant in his statement 
asserted that he had taken the house on 
rent from Parbati Bai and “Parbati Bai 
collecting rent from me through 
P. W. 1.” 


10. The rent receipts Exts. A to A/9 
show that the rent hag been realised by 
Hiralal Modi on behalf of Parbati Bai. 

1i. The specific plea in the written 
statement challenging the status of the 


‘\plaintiff ig in the following words :— 


“That the plaintiff has no locug standi 
to file the present suit as from the papers 
iled by the plaintiff it appears that the 
o called’ trustees Sri Narasingha Das and 
Onkarmal who were alleged to have been 
appointed as trustees therein are dead and 





their legal heirs have not at all been ap- 
pointed as Trustees by the said Smt. Par- 
bati Devi in respect of the premises in 
pee As such Hiralal Modi is not the 
ustee as alleged.” 
| From the above quotations from the 
plaint, the written statement and evidence 


‘as well ag from the judgments it would 


be patent that the.case of the plaintiff has 
evidently undergone a change. Initially it 
was as though he. was suing as a trustee 
for Parbati Bai estate, Later at the time 
of evidence he gave up that stand and 
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sult in his personal mgs The Courts 
. below granted a. decree in his personal 
capacity. The question for consideration 


is if this is permissible, 

12, The well-known principle of plead 
Ings is that no evidence should be allowed 
contrary to it. In this case, the pleadings 
were that the plaintiff was suing as a 
trustee for Parbati Bai and not in his in- 
dividual capacity, Thus the evidence led 
by him that he was suing in his individual 
capacity should not have ` been allowed 
much less a decree on that score, The 
plaint, the petition dated 21-1-1974 and 
even the first descriptive portion of Ext. 
1 is as if Hiralal Modi was suing es a 
trustee for Parbati Bai. In Ext, 1 on which 
both the Courts have granted the decrea 
it is stated “Ambhe Deceased - Parbati 
Bai Marfat Through Hiralal Modi.” If 
Ext. 1 was in his individual capacity the 
description of Hiralal should not have 
been on behalf of Parbati Bai, This both 
the Courts have evidently lost sight of 
and have: allowed evidence to be led con- 


trary to the pleadings. Consequently the 


finding arrived at is mot in consonance 
with the pleadings and they. have granted 
a decree to Hiralal Modi in his individual 
capacity and not as a trustee for Prabati 
Bai estate, 


13. Mr. Murty, learned Counsel for the 
appellant relied on the case law of Union 
of India v, Sankar Store AIR 1974 Orissa 
85 wherein it is stated thus (at p. 88) :— 

“I think, it is well settled that where 
a party has failedto set up a case: in his 
pleadings he is debarred from leading evi- 
dence in its support at the stage of 
trial, Thus the plaintiffs having omitted 
to plead a case that they obtained 
title to the goods at Calcutta on paying 
full price for it, through their agent, to 
the consignor, evidence in. that regard 
should not have been allowed to be led 
and if led should not have been consider- 


He also referred to AIR 1916 P, C. 217 — 
Sulaiman v. Biyaththumma — wherein it 
is said:— . - 

“Under Section 59, Civil Procedure 
Code of 1882 (O. 7, R. 14), a document 
relied on as creating rights sought to be 
enforced in a suit must be produced in 
Court when the plaint was presented or 
e copy thereof must be filed with the 
plaint, and a document not so produced 
but treated in the trial Court as a piece 
of evidence, could not later be put for- 
ward as creating rights.” 

The latter decision he relied on to ex- 


ia the stand ag though he had filed the clude from the taking into consideration 
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Ext. 1 which forms the basis of the decree 
granted in favour of Hiralal in his indivi- 
dual capacity. These principles of law en- 
unciated by him are well established to 
need any detailed discussion. Further from 
the quotations made above, it would be 
clear that the plaintiff has made a change 
of front and the Courts below have admit- 
ted evidence contrary to the pleadings. 
Faced with this 
learned Counsel for the respondent drew 
my attention to Order 7. Rule 18 C, P. C. 
and Section 167 of the Evidence Act. 
Order 7, Rule 18 C, P, C. provides thus :— 


“(1) A document which ought to be 
produced in Court by the plaintiff when 
the plaint is presented, or to be entered 
in the list to be added or annexed to the 
plaint, and which is not produced or en- 
tered accordingly, shall not, without the 
leave of the Court, be received in evi- 
dence on his behalf at the. hearing of the 
suit, 


(2) Nothing in this rule applies to docu- 
ments produced for cross-examination of 
the defendant’s witnesses, or in answer to 
any case set up by the defendant or hand- 
ed to a witness merely to refresh his 
memory.” 


Relying on this it was contended that Ext. 
1 was confronted to the defendant while 
he was in the box and therefore it need 
not have been filed along with the plaint. 
If Ext. 1 would not be postulating some- 
thing contrary to the pleadings, there 
would be no legitimate objection to its 
use against the witness while he was in 
the box. But to make it the basis of the 
plaint is something different, Law is clear 
that if you base your claim on any docu- 
ment, that would be filed along with the 
plaint or at least a copy of the same 
should be appended to the plaint. The 
purpose evidently is to apprise the defen- 
dant about the basis of the plaintiff's 
claim. Here the foundation of the plain- 
tiff’s claim was that he wag a trustee for 
which he filed the trust deed and that he 
wanted to take back on 21-1-1974 and not 
Ext. 1, Thus Order 7, Rule 18 has no ap- 
plication. So far as Section 167 of the 
Evidence Act is concerned, that postulates 
that :— - 


“The improper admission or rejection of 
evidence shall not be ground of itself for 
a new trial or reversal of any decision in 
any case if it shall appear to the Court 
before which such objection is raised that 
‘independently of the evidence objected ta 
and admitted there was sufficient evi~ 
dence to justify the decision or that if the 
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rejected evidence had been received it 
ought not to have varied the decision.’ 

I fail to understand why this was cited. 
In this case, admission of Ext. 1 has given 
a new complexion to the case in that 
Hiralal who „was suing ag a trustee for 
Parbati Bai became the real plaintiff and 
not Parbati Bai estate, If that document 
is given a go by there is nothing else 
on record on which the decree can stand. 
In other words, independent of this Ext. 
1, there is no evidence on which it can 
be said that plaintiff is the real owner of 
the house and was suing in his individual 
capacity. I am conscious that the defen- 
dant is in arrears of rent. But for that, 
one cannot go out of his way and twist 
facts and law to grant him relief. Hiralal 
Modi sued as a trustee and his stand all 
through till he led evidence was that he 
was a trustee for Parbati Bai. But later at 
the time of evidence, he styled himself as 
the real plaintiff which ig contrary to all 
pleadings, I am also conscious that plead- 
ings in India are to be liberally constru- 
ed but will not ga to the extent of allow- 
ing pleadings that are destructive of each 
other. 


14, In the result, therefore, the learn- 
ed Courts below having proceeded on the 
basis of Ext. 1 which is inadmissible in 
evidence and havng given a decree con- 
trary to the initial case of the plaintiff, 
that decree cannot stand and hence it is 
set aside. The appeal is allowed but in the 
circumstances, I will order no costs, - 

Appeal allowed, 


AIR 1978 ORISSA 175 
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Arjuna Padhan, Appellant v. Surendra- 
nath Satpathy and another, Respondents. 


Second Appeal No, 14 of 1975, D/- 
13-2-1978.* 
(A) Civil P. C. (5 of 1908), O. 17, 


R. 2 — Party absent — Proper order. 


Where any of the parties is absent the 
court does not lack the power to dis- 
pose of the suit finally on the merits. 
But in exercising its power under R, 2, 
the court should exercise its judicial dis- 
cretion and decide whether it should 
dismiss the suit'on merits or should 
pass an order under O. 9, or adjourn 
the hearing of the case on any suitable 
condition, Ordinarily in such a case it 


*Against judgment of K. P, Acharya 
Dist, J. Berhampur D/- 11-9-1974. 


DV/EV/B 669/78/DLD/SNV, 
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should adjourn the case. But in a fit 
case, depending upon the materialg on 
record and the facts and circumstances 
of the case, the court may take recourse 
to either of the other two courses indi- 
cated by O. 9 of dismissing the suit ex 
parte or decreeing the suit ex parte if 
its judicial conscience enables it to act 
that way. But, the discretion to dispose 
of the suit on merits can be exercised 
on judicial consideration, and such a 
decision can ‘be given only when the 
judge consciously feels that he can ad- 
judge judicially the merits of the res- 
pective caseg of the parties on whatever 
materials are available on record, A 
judicial decision on the merits should 
satisfy all concerned that the said deci- 
sion was arrived at on a judicioug appre- 
ciation of the merits of the respective 
cases put forward by the parties. (Case 
law discussed),: , (Para 5} 

Where, before the default of the 
plaintiff, no evidence was recorded and 
the court rejected the petition of the 
plaintiff for adjournment without giving 
any reasons even though it was support- 
ed by a medical certificate, dismissal of 
suit on merits by the court by recording 
evidence of the defendants was not 


(Para 8) 


Edn.), O. 17, R. 2, Notes 7, 8. 


(B) Civil P. C. (5 of 1908), S. 100, 
0. 9, R. 9 — Second appeal — Main- 
tainability — Dismissal of suit on merits 
in absence of plaintiff — First appeal 
dismissed — Petition for restoration also 
dismissed — Rejection of petition for 
restoration doeg not bar second appeal. 

. (Para 7) 

Anno: AIR Comm. C, P. C. (Hth Edn), 
S. 100, N. 2, 

(C) Civil P. C. (1908), O. 9, R. 9 — 
Dismissal of suit on merits in a case 
governed by O, 17, R. 2 — Petition for 
restoration of suit is not maintainable. 


. : (Para 7) 
Anno: AIR Comm, C, P. C. (8th Edn), 
O. 9, R. 9, N. 4. 


Cases Referred: Chronological Paras 
1976 OJD 154 5 
AIR 1970 Orissa 149: 36 Cut LT 400 5 
AIR 1964 Orissa 246 5 
AIR 1943 Bom 321 (FB) 5 
AIR 1922 Pat 2 5 


ered and Y. 5. R. Murty, 
for Appellant; J. Rath, for Respondents. 


JUDGMENT :— The plaintiff in Title 
Suit No. 50 of 1967 has preferred this 
appeal against the judgment of the 
court below confirming the decislon of 


` under 


ALR 
the trial court dismissing the plaintiff's 


-~ suit, 


2. The suit was for issuing a per- 
manent injunction restraining the defen- 
dants from entering upon the suit pro~ 
perty described in the schedule attached 
to the plaint and also from interfering 
in any manner with the possession of 
the plaintiff over the suit property. 

3. In view of the question involved 
and the decision I am going to take in 
this appeal it is not necessary for me to 
deal with the respective cases of both 
the parties, 

4, The suit was posted for hearing on 
18-9-72, On one or two previous dates 
the court had adjourned the hearing of 
the case on the petition of the plaintiff, 
but on those dates some documents on 
behalf of the defendants were filed and 
were marked as exhibits as formal proof 
thereof was dispensed with. On 18-9-72 
the advocate for the plaintiff applied 
for time on the ground of illmess of the 
plaintiff. The petition to that effect was 
supported by a medical certificate. Some 
of the defendants’ witnesses were pre- 
sent on that date. The court dismissed 
the above-mentioned petition of the 
plaintiff by merely saying that it did 
not deserve any consideration. There- 
after the case was called for hearing 
when the advocate appearing for the 
plaintiff filed a memo of ‘no instruction’, 
The court then examined the witnesses 
produced by the defendants, marked 
some: documents produced by the defen- 
dants as exhibits in the case and closed 
the hearing of the case, On 25-9-72 on 
a discusaion of the evidence on record 
adduced only on behalf of the defen- 
dents it dismissed the suit on merits 
with costs, The plaintiff filed a petition 
Order 9, Rule 9 and Section 151 
C. P. C. praying to set aside the afore- 
said order of dismissal passed by the 
court on 25-9-72. On that petition M. J. 
C. No. 232/72 wag registered. Against the 
judgment and decree passed by the 
trial court the plaintiff also preferred a 
first appeal on 30-10-72, The lower 
appellate court confirmed the findings of 
the trial court only on the defendants’ 
evidence on record and dismissed the 
appeal with costs. It also rejected the 
plaintiffs prayer for remanding the case 
to the trial court for a fresh trial on the 
ground of the plaintiffs previous laches 
in the suit, Thereafter M. J. C. No, 232/72 
was dismissed as not maintainable. 

5. The only question which is raised 
in this appeal on behalf of the appellant 


1978 
is that in view of the provision of 


Order 17, Rule 2, C, P. C. the trial court 


was not legally competent: to record the 
defendants’ evidence in the absence of 
the plaintiff, close the hearing of the 
suit on 18-9-72, and to dismiss the suit 
on merifs on 25-9-72 only on the ex 
‘parte evidence of the defendants. Evi- 
dently, on 18-9-72 the case was taken 
up for hearing after rejecting the plain- 
tiffs petition to adjourn the hearing of 
the case on the ground of his absence 
from the court due to illness. As the 
plaintiff on that date did not adduce 
any evidence, the court closed the re- 
cording of the evidence on behalf of the 
plaintiff, as specifically mentioned in the 
order of the said date, and after examin- 
ing the witnesses produced by the de- 
fendants and marking some documents 
produced by them as exhibits it closed 
the hearing of the case on that date, and 
delivered its judgment on 25-98-72 on the 
said evidence, The  provisiong of 
Order 17, Rule 2 apply to this case as 
the plaintiff remained absent from the 
court on the date of hearing. The court 
under that Rule _was legally competent 
to dispose of the suit in one of the modes 
directed in that behalf by Order 9 C.P.C, 


or to ‘make such other order as it 
thought fit’, The phrase “make such 
other order as it thinks fit” may bring 


within its sweep the disposal ofa suit 
on merits without dismissing the same 
under Order 9 C. P. C, But the obser- 
vation made in this connection in the 
decisions of this Court reported in 36 
Cut LT 400: (AIR 1970 Orissa 149); AIR 
1964 Orissa 246 and 1976 OJD 154 
must be seen. In paragraph 4 of the 
Division Bench decision reported in 36 
Cut LT 400: (AIR 1970 Orissa 149), 
(Hindustan Steel Limited v, Prakash 
Chand Agarwal) it has been held as 
follows (at p, 151) :— 


“Rule 2 provides that on the failure 
of any or both of the parties to appear 
on the adjourned date of hearing, two 
alternative courseg are open to the 
Court, The first is to dismiss the suit for 
default if the plaintiff is absent or to 
decree the suit ex parte in case of 
absence of the defendant, The second 
course is, instead of following any of 
the above courses contemplated by 
Order 9, the Court may pass such other 
order as it thinks fit. Such other order 
would ordinarily be to adjourn the sutt, 
although the view of some of the High 
Courts is that where the plaintiff has 
made out a case which, if uncontradict- 
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ed, would entitle him to- a decree, but 
does not appear on the date of adjourn- 

~ed hearing, the Court should not dismiss 
the suit under Order 9, Rule 8, Civil 
.Procedure Code, but decide the suit on 
merits, the reason given being that 
Order 9, Rule 9 does not apply in such 
circumstances, ‘There appears to us to be 
no justification for taking such an ex- 
treme view that if there are materials 
on record on the basig of which a decree 
can be passed either way, Order 9, Civil 
Procedure Code would have no applica- 
tion. The language of the rule (R, 2) it- 
self shows that the Court has got a dis- 
cretion in the matter which must neces- 
sarily be. exercised judicially.” 


So the court in such a case does not 
lack the power to dispose of the suit 
finally on the merita But in exercising 
its power under Rule 2, the court should 
exercise its judicial discretion and 
decide whether it should dismiss the 
sult on merits or should _ pass an order 
under Order 9, C. P, C. or adjourn the 
hearing of the case on any suitable 
condition. Ordinarily in such a- case it 
should adjourn the case, which view has 
been prevailing in the decisions of i 
Court for about a decade. But in a fit 
case, depending upon the materials on 
record and the facts and circumstances 
of the case, the court may take recourse 
to either of the other two courses if its 
judicial conscience enables it to act that 
way. The discretion to dispose of the 
suit on merits can be exercised on 
judicial consideration, and such a deci- 
sion can be given only when the judge 
consciously feels that he can adjudge 
judicially the merits of the respective 
cases of the parties on whatever ma- 
terials are available on record, A judi- 
cial decision on the merits should satisfy 
all concerned that the said decision was 
arrived at on a judicious appreciation of 
the merits of the respective cases put 
forward by the parties. In the Full]. 
Bench decision reported in AIR 1943 
Bom 321 (Basalingappa v. Shidramappa) 
it hag been held that the provision to 
‘make such other order as it thinks fit’ 
in Order 17, Rule 2 ‘might enable . the 
court to pass any order, i.e., either tô 
grant further adjournment or dispose 
of the suit on such conditiong as it might 
think proper. It does not, however, em- 
power the court to decide a suit on the 
merits if no evidence had been recorded 
before the default of appearance had 
taken place, If evidence is led after the 


default, all further proceedings would 
















be clearly ex parte against the party 
making the default’ Views similar to the 
above have been taken in 1976 OJD 154 
| (Smt. Santilata Dei v, Faimid Khatoon) 
! and in AIR 1922 Patna 2 (Sashibhusan 
' Kumar v, Dwarka Prasad), 
' 6. In the present case before me the 
; court did not have any evidence 
, either oral or documentary on behalf of 
' the plaintiff. No evidence, except mark- 
ing some documents as exhibits on behalf 
lof the defendants, as formal proof there- 
of was dispensed with, had been record- 
‘lad in this case before the default of 
appearance of the plaintiff took place. 
So whatever evidence was recorded on 
¡behalf of the defendants on 18-9-72 was 
iclearly ex parte against the plaintiff. The 
_!petition for adjournment filed on behalf 
‘of the plaintiff on 18-9-72 was supported 
by a medical certificate. The trial court 
‘without giving any 
;,merely stating that “the petition does 
mot deserve-any consideration” rejected 
ithe said petition, and proceeded to record 
ee evidence adduced on behalf of the 
| defendants in the absence of the plain- 
tiff and his lawyer. In the absence of 
jthe plaintiff's evidence, the court could 
ihave disposed of the suit on the plead- 
lings of both the parties or could have 
jdismissed the plaintiffs suit if it found 
“that hig case failed as the averments in 
pleadings were challenged and he 
did not adduce any evidence in support 
iof his said averments, It could also have 
‘passed an order of dismissal under 
Order 9, Rule 8 or any other order under 
ithe 2nd link of Order 17, Rule 2, C.P.C. 
‘as it deemed necessary. So it was not 
inecessary for the court to record the 
,defendants’ evidence on 18-9-72 in order 
ito deal with the matter in accordance 
‘with law on that date, 


1 








On the aforesaid facts and circum- 
stances of this case, the court was not 
justified to record the evidence adduced 
by the defendants on 18-9-1972 and to 
deliver a judgment in the suit on merits 
merely on the said ex parte evidence. 
Considering the past laches on the part of 
the -plaintiff the court could have pro- 
perly dismissed the suit under Order 9, 
Rule 8 C., P. C., which would have afford- 
led an opportunity to the plaintiff to show 
ithat his absence from the court on the 
date of hearing was on account of some 
sufficient cause. The absence of the plain- 
tiff from the court on two previous dates 
just preceding 18-9-72 and the dismissal 


‘of the suit on two previous occasions for 


| 


t 





reasons and by- 
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his non-appearance in the court on other 
dates of hearing should not have actuated 
the court to dismiss the suit on merits on 
the basis of the ex parte evidence of the 
defendants recorded after the default of 
appearance of the plaintiff had taken 
place. On the above considerations the 
dismissal of the suit on merits cannot be 
justified. 


T. The plaintiff, apart from preferring 
a first appeal against the trial court's 
order of dismissal of the suit, had also 
filed a petition under Order 9, Rule 9 
C, P. C, (M. J. C. No. 232 of 1972) for 
setting aside the order. That petition was 
dismissed as not maintainable on 2-7-75, 
i e., after the disposal of the first ap- 
peal in the court below, by which on the 
selfsame material the decision of the trial 
court dismissing the suit on merits was 
confirmed, Aş the suit had been dismiss- 
ed on merits, and it was not a dismissal 
under Order 9, Rule 8 C, P. C., the peti- 
tion under Order 9, Rule 9 C. P, C. was 
not maintainable, Hence the order passed 
by the trial court on that petition is per- 
fectly correct. But that order does not any 
way affect the maintainability of this 
appeal, as this appeal has been preferred 
against the decision of the first appellate 
court dismissing the suit on merits. 


8. On my finding that the order of dis- 
missal of the suit on the merits was not 
legal and justified, the said order and the 
impugned order of the court below con- 
firming the said order are liable to be set 
aside, 


9. On 18-9-72 the plaintiffs application 
for adjournment was supported by a medi- 
cal certificate. The court did not then 
assess the correctness of the said certifi- 
cate, and it is too late now to direct a 
probe into that matter, So it would be 
proper to straightway restore the suit for 
hearing from the stage as it was on 
18-9-72, But while passing that order one 
cannot lose sight of the fact that the 
plaintiff did not act diligently while the 
suit was pending in the trial court, and 
because of his defaults the disposal of the 
suit was delayed to a great extent in that 
court. The suit, therefore, can be allowed 
to be restored for hearing only on the 
condition that the plaintiff pays compen- 
satory costs of Rs. 400/- (four hundred) 
to the defendants or deposits the said 
amount in the court below within a 
month from today, In default of payment 
of the said cost as directed above this ap- 
peal shall stand automatically dismissed 
without further reference to the Bench, 
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If the said amount is paid to the defen- 
dants or deposited in court as directed 


above, the judgments and decrees passed .- 


by both the courts below shall be treated 
as set aside, and the trial court shall take 
up the suit afresh for hearing from the 
stage as it was just before the passing of 
the order on 18-9-72, The cost, if deposit- 
ed in court, shall be withdrawn by the 
defendants without furnishing any secu-~ 
rity, 

10. The suit shall be disposed of in an 
expeditious manner within three months 
from the receipt of the lower court re- 
cords with intimation to this Court, 


The L. C. R, be- sent back immediately. 


11. It has been submitted by ` Mr. 
Y. 5. N. Murty, the learned counsel for 
the appellant, that if the plaintiff does 
not regularly participate in the hearing of 
the suit on the dates to be fixed by the 
trial court to that effect, then it may be 
considered that the plaintiff has no evi- 
dence to adduce on his behalf and the 
suit may be disposed of on merits on the 
materials available on record, 

12. This appeal is allowed as per the 
terms stated above, Each party to bear 
his own costs of thig appeal. 

Appeal allowed. 
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S. ACHARYA J. 

M/s. Tata Iron & Steel Co. Ltd., Peti- 
tioner v, M/s. Rajarishi Exports (P) Ltd. 
Opposite Party. 

Civil Revn, No, 450 of 1977, D/- 8-2- 
1978.* 


(A) Civil P. C. (5 of 1908), S. 115 (2) 
and Explanation (as inserted by Act 104 
of 1976) — Expression ‘any case which 
has been decided’ widens scope of revi- 
sional powers. of High Court — Rejection 
of petition requiring plaintiff to answer 
interrogatories in more clear, explicit and 
specific manner — Revisable after 1976 
amendment, AIR 1970 SC 406 held no 
longer good law in view of amendment of 
1976. (Para 2) 

Anno: AIR Comm. C, P, C, (8th Edn.), 
S. 115 Notes 2 and 4. 

(B) Civil P. C. (5 of 1908), S. 115 (as 
amended by Act 104 of 1976) O. 11, R. 11 


*(From order of S. Misra, Sub. J. Jajpur, 
D/- 15-10-1977). 
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— Order under O. 11, R. 11 — Inter- 
ference in revision. 


The Court exercising revisional juris- 
diction would not interfere with the find- | 
ing of the trial court as to sufficiency of 
answering to interrogatories so long as 
something self-evident or palpable is not 
shown from the very answers to the ques- 
tions justifying interference on the 
grounds mentioned under O. 11, R. 11. 
The legislature has not provided an ap-. 
peal from an order passed under O, 11, 
R. 11. Ona petition under S. 115, the High 
Court to act as an appellate court and 
reassess the correctness of the finding in 
question on an elaborate and thorough 
examination of the materials on record, 
for that would amount to assume the ap- 
pellate jurisdiction of the court, not 
granted by the legislature in a matter of 
this nature. The revisional power of the 
Court is circumscribed by the provisions 
of S. 115. Moreover, as provided in 
C1. (b) to the proviso to S. 115 as amend- 
ed the Court shall not exercise its revi- 
Sional jurisdiction if it is not shown 
that the impugned order, if allowed to 
stand, would occasion a failure of jus- 
tice or cause irreparable injury against 
whom it was made, (Para 4) 

Anno: AIR Comm. C, P, C. (8th Edn.) 
O. 11, R. 11 N. 1; (9th Edn.) S. 115 N, 2. 

(C) Civil P. C. (5 of 1908), O. 11, R. 1 
— Interrogatories — Party answering 
them cannot be compelled to make dis- 
covery of documents on oath, 

On serving interrogatories on a party 
under O. 11, R, 1, one cannot compel that 
party to make discovery on oath of any 
document, Provision for discovery on oath 
or production or inspection of documents 
is made under Rr, 12 to 21 of O. 11. 

Where the application in question was 
made under Order 11, Rr. 1, 2 and 4 any 
complaint could not be made if discovery 
of or about documents in any manner was 
not given or made on the said applica- 
tion. (Para 6) 

Anno: AIR Comm, C. P. C, (8th a 
O. 11, R. 1 N. 2, 
Cases Referred: Chronological ares 
AIR 1970 SC 406 2 

S. K. Patnaik, for Petitioner; G. Rath, 
R. K. Rath and N. C. Panigrahi, for 
Opposite Party. 

ORDER :— The petitioner is the sole 
defendant in Money Suit No. 84 of 1978 
pending in the court of the Subordinate 
Judge, Jajpur. The opposite party's suit 
with pen- 
dente lite and future interest and the cost 


of the suit. The said amount is claimed on 
the basis of certain allegations made in 


tween the plaintiff and the defendant, In 
the suit the defendant filed a petition un- 


an order of the court directing: the plain-~ 
tiff to answer in writing the interrogato-~ 
_.Tieg filed by the defendant, The plaintiff 

filed its answer to the said interrogatories 
without waiting for any order of the 
court to'that effect, Thereafter the de- 
fendant filed a petition under Order 11, 
Rule 11, C, P. C. alleging that the snswer 
to the above-mentioned interrogatories 
furnished by the plaintiff were incom- 
plete, insufficient and/or ambiguous and 
that the plaintiff had incorporated irrele- 
vant materials in the said answers. On the 
said allegations the defendant prayed for 


| said interrogatories in a more clear, ex- 
plicit and specific manner, omitting. the 
irrelevant portions therein, On the dis- 
missal of the last-mentioned petition, the 
‘defendant has filed this Civil Revision in 
this Court. 
2. Mr. G. Rath, the learned counsel for 
the opposite party, at the outset urged 
that the civil revision was not maintain- 
able as by the impugned ‘order the court 
did not adjudicate any right or obligation 
`| of the parties in controversy, and so it 
“*leould. not be said that ‘a case had been 
decided’ by that order within the mean- 
ing of S. 115, C, P. C. In support of his 
submission he cited the decision reported 
in AIR 1970 SC 406 (Baldevdas v. Fil- 
mistan Distributors), The aforesaid deci- 
sion was rendered before the amendment 
E the Civil Procedure Code in the year 
976. By the said amendment S, 115 of 
the Code has been amended by inserting 
proviso to the main section and adding 
‘:sub-sec, (2) with an explanation of the 
<a Pore “any case which has been de- 
v cided”. It bas been conceded by Mr. Rath 
=| that the provisions of S. 115 as amended 
= to this case. The impugned order 








aving been made in -course of the suit 
ould come within the meaning of the 


ton, expression as per the said explana-. 


on, and so Mr, Rath’s objection to the 
intainability of the Civil Revision on 
the above-mentioned ground cannot stand. 
y adding the aforesaid explanation to 
. 115, the scope and ambit of a revision 
in this Court have been widened, and the 
imitation put on the expression ‘any case 
} ich has been. decided’ in 8, 115 by the 
decision reported in AIR 1970 SC 406 and 
some other decisions would no longer 


| 





the plaint based on alleged contracts be- 


der Order 11, Rule 1 C. P. C. praying for ` 


a direction to the plaintiff to answer the 


2 
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hold good in view of the amendment of 
the said section. : 


3. In “this Court Mr. Patnaik, the 
learned counsel for the petitioner, con» 
fined his. objection to the answers furni» 
‘shed by the plaintiff to questions Nos. 1 
to 8 and 12 and 13, It was contended by 
Mr. Patnaik that the answer given by tha 
plaintiff to the said questions suffer from 
various defects as mentioned in the petis 
tion under Order 11, Rule 11 filed in the 
court below by the petitioner, and.so that 
court acted illegally in rejecting the said 
petition, The court below on a considera~ 
tion of the questions and answers and on 
hearing the counsel »for both the parties 


. finds that the plaintiff has given elaborate 


answers to all the questions posed by the ` 
defendant and hag not omitted to answer 
any of those questions, nor has it answer- 
ed the same insufficiently. It, of. course 
finds that while furnishing such answers 
to the interrogatories the plaintiff has - 
narrated certain facts which may not be’ 
strictly relevant for the purpose of thea 
suit with a view to safeguard its own in< 
terest. í ; 


4. An order under Order 11, Rule 11, 
C. P. C, can be passed when it is found 
that any person, on whom interrogatories 
have been delivered on obtaining leave 
of the court, omits to answer or answers 
insufficiently the said interrogatories, In 
this case it has to be noted that the said 
interrogatories were not delivered on the 
plaintiff with the leave of the court, The 
defendant filed a petition under Order 11, 
Rules 1, 2 and 4, C. P.C., and the plain- 
tiff without waiting for any order of the 
court voluntarily submitted its answera 
to the said questions, 


The trial court, which is expected ta 
know the respective cases put forward by 
the parties and the scope of the suit, has 
passed the impugned order on hearing the 
counsel for both the parties, That court 
has found that the plaintiff has not omit- 
ted to answer, nor hag it answered insuf. 
ficiently any of the interrogatories. So no 
cause for interference under Order 11, 
Rule 11, C. P, C. is made out on the face 
of the impugned order. That being so, 
this Court in its revisional jurisdiction 
‘would not interfere with the said finding 
so long something self-evident or palpable 
is not shown from the very answers to 
the questions justifying interference onl. 
the grounds mentioned under Order 11, 
Rule 11 C. P. C. The legislature has not 
provided an appeal from an order passed 
under. Order 11, Rule 11, C. P. C. On a 
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petition u/s, 115 C. P, C. one cannot ask 
is Court to act ag an appellate-caqurt and 
reassess the correctness of the impugned 








revisional power of this 
Court is circumscribed by the provisions 
of S, 115 C. P.C. It is well settled that 


P, C. has no other remedy in law 
pen to him to set aright his grievance, if 
any. Moreover, as provided in clause (b) 

the proviso to Section 115 (new), this 


Court shall not exercise itg revisional. 
jurisdiction if it is not shown that the im- . 


pugned order, if allowed to stand, would 
occasion a failure of justice or causa 

eparable injury 

ade, ; 

In this case the issues in the suit have 
not yet been framed, The parties have not 
filed any .document in the case. If the 
plaintiff has omitted to answer some 
questions or has given insufficient ans- 
wer to the same, the defendant can avail 
of the opportunity of eliciting answers ta 
such question at the hearing of the suit. 
Moreover, the defendant can also adduce 
evidence in support of its cese in respect 
of the matters covered under the ques- 
tions posed by it. So it cannot be said that 
the defendant has no other remedy open 
to it to set aright its grievances, if any, 
in this respect. So even if it is conced- 
ed for the sake of argument that some 
questions have not been answered or have 
been answered insufficiently, the peti- 
tioner in the ultimate analysis is not go- 


ing to suffer any irreparable injury in the > 


suit and no failure of justice is occasion- 


ed on the rejection of the defendant’s ` 


petition in the court below. Apart from 
that consideration, all the 15 questions 
posed by the defendant have been an- 
swered. So it cannot be said that the 
plaintiff has omitted to answer any of 
those questions. On hearing the counsel 
appearing for both the parties and going 
through the questions and the answers I 
do not find anything palpable from the 
face of the answers to justify a comment 
that the relevant questions have not been 
sufficiently answered, The court in seisin 
of the matter, on a consideration of. the 


facte and circumstances of the case, has 


‘swered insufficiently any 
finding on an elaborate and thorough exa~_ 
mination of the materials on record, for 


against whom it was 
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arrived at the finding that the plaintiff 
bas not omitted to answer, nor has it an- 
j of the said 
questions. Nothing convincing has been 
shown to justify . a conclusion contrary 
to the said finding of the court below. 


5. The court below has of course found 


` that in answering the questions the plain- 


tiff hag stated certain other facts witha 
view to safeguard its interest in respect 
of its contracts of the subsequent year, - 

hich facts are not relevant for this case. 

e defendant or the court may ignore 
those statements for deciding the issues 
in the suit. A party seeking answers to 
his interrogatories from the other party 
cannot direct the latter to answer the 
questiong in a particular manner so as to 
suit the former’s Hking or convenience. 
Answers to questions may be given as 
desired by the party answering the said 
questions, Any party to the suit or the 
court. may use any portion thereof as 
provided in R, 22 of O, 11,. or the court 
may ultimately reject any portion of the . 
same by declaring the same as irrelevant 
or may ignore the same for all intents 
and purposes. There is nothing in O. 11, 
R. 11 or in any other provision in the 
Code which provides for an order of the 
court at this stage to expunge such state- 
ments from such answers, 


6. It was urged by Mr. Patnaik that 
the plaintiff hag omitted to answer ques- 
tion No. 12 ag it has not furnished the 
details of the correspondence, nor has it 
produced the documents referred to- in 
that question. On serving interrogatories 
on a party under Order 11, Rule 1, C. P. C. 
one cannot compel that party to make 
discovery on oath of any document. Pro- 
vision for discovery on oath or production 
or inspection of documents is made un- 


.der Rules 12 to 21 of Order 11, The ap+|': 


plication in question was made by the 
defendant under Order 11, Rules 1, 2 and 
4, C, P. C., as 
application itself. Accordingly, the peti- 
tioner cannot make any complaint if dis- 
covery of or about documents in any man- 
ner was not given or made by the plain- 
tiff on the said application. 


Apart from that, till now there is no 
petition, or any order or direction by the 
court, to give or make discovery of of 
about any document in this case, The an- 
sewers to the interrogatories were furni« 
shed voluntarily by the plaintiff, Accord- 
ingly, the plaintiff was not obliged to 
furnish details about any document or 


` produce any document in court on those © 





expressly mentioned in thej ` ~ 
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interrogatories, On the above considera- 
tions, the petitioner cannot make any 
complaint for the non-discovery or non- 
production of documents by the plaintiff. 
7. On the above considerations I do 
not find any merit in this revision peti- 
tion and it is accordingly dismissed with 

coste, Hearing fee Rs. 64/-. 
Revision dismissed, 
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R. N. MISRA AND P. K. MOHANTI, JJ. 

Dukhi Dibya and others, Appellants v. 

Landi Dibya and another, Respondents. 

First Appeal No, 258 of 1989, D/- 20-12- 
1977.* 


(A) Hindu Law — Joint family — 
Partition — Proof of — Held, facts were 
not sufficient to prove previous partition. 


The features of separate living in the 
same Village in different unconnected 
houses, joint record with specification of 
shares and separate payment of house 
taxes and the separation of money lend- 
ing business, even when a cumulative 
view is taken, are compatible with sepa- 
rate living for convenience and would 
not necessarily lead to the conclusion of 
previous partition, Case law discussed. 

(Para 7) 

(B) Hindu Law — Joint family — 
Separation of status — Proof of — Held, 
facts were sufficient to prove separation 
of status, 


Living in the same locality, the three 
branches separated in residence, the 
shares were ascertained in the revenue 
papers, they started carrying on separate 
money-lending business and several pro~ 
perties were acquired in the names of 
different members of the family branch- 
wise. From the fact that such conduct has 
continued over a period of about forty 
years, it can be inferred that there had 


been separation of statug among the 
branches. (Para 8) 
(C) Hindu Law — Joint family — 


Partition — Properties standing in the 
name of family deity — Partibility of. 

‘In the case of property standing in the 
name of the family deity, it is necessary 
to examine whether the properties are 
absolute Devottar or nominal, In the 





*(From decision of Gourahari 
Addl, Sub. J., Puri, D/- 26-8-1989). 
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perties are liable to be partitioned and if 

the properties are of the deity, there 

could be no partition. It should be as- 

sumed, in the absence of any evidence 

from the plaintiff seeking partition, that 

an absolute Devottar was created and tha 

deity was the true owner of the proper- 

ties which were, therefore, not liable to 

partition but were to be jointly enjoyed. 
(Para 9) 

Cases Referred: Chronological Paras 

(1975) ILR (1975) Cut 42 

AIR 1972 SC 1279 

AIR 1969 SC 1076 

(1958) 24 Cut LT 430 

AIR 1954 SC 379 

AIR 1947 PC 189 

AIR 1937 Bom 448 

AIR 1930 PC 93 

R. L. Mohapatra, for Appellants; B. K. 
Pal, for Respondents, 

R. N. MISRA, J.:—- Defendants have 
carried this appeal against the preliminary 
decree passed by the learned Additional 
Subordinate Judge of Puri in a suit for 
partition. 

2. Parties are related in the manner 
indicated below :— 


Onnmnnaaonm 


X 
! 
| 
sa Michhu iu a 
Padmanay | | Bali 
widow Bholi Basu widow 
Landi (D. 1) | Suna 
(P. 1) {died Nidhi (D. 2) 
l during - | 
Banadhihart suit) Kasinath 
widow widow (D-2 ka) 
Hema Dukhi 
(P. 2) i 1) 
Brundaban 
(D. 1 ka) 


Plaintiffs filed the suit for partition of 
the’ properties in the hotchpot alleging 
that there had been no partition among 
the three branches of which the common 
ancestors were Bhagaban, Michhu and 
Hadibandhu. With the aid and assistance 
of joint family nucleus several acquisitions 
were made and such properties have also 
been included in the hotchpot for parti- 
tion on the footing that they were im- 
pressed with joint family character, The 
kha schedule property represents the 
moveables while the Ga schedule relates 
to money-lending business of the family. 
Plaintiffs averred that they were being 


deprived of the benefits of the joint family 
properties and when they demanded 
partition, the same was not accepted too, 


nr se ener en netesrenes ence 
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Thus the suit wag filed in forma pauperis 
' asking for one-third share, . $ 


3. Bali and Bholi filed a written state~ 
ment pleading previous partition among 
the three branches prior to 1927 when the 
Current Settlement Operations began. The 
said partition was by metes and bounds; 
the shares were specifically defined in 
the record-of-rights and in respect of 
many items of property specific posses- 
sion also came to be noted; parties lived 
in separate houses; were separately as~- 
sessed to choukidarl taxes and have car- 
ried on their own -business in money- 
lending with separate funds; the several 
acquisitions have been made in the names 
of the different members which are not 
joint family properties. It was also alleged 
that some of the properties included in 
the hotchpot belonged to the family deity 
and were not liable to be divided. Bali 
and Bholi died during the pendency of the 
suit but their legal representatives have 
adopted the-written statement filed by the 
deceased defendants, 


4. The trial court came to hold that 
- there was no previous partition; it accept- 
ed the plaintiffs’ claim that there was 
joint family nucleug and the defendants’ 
claim of self-acquisition was rejected and 
all the properties shown in the Ka sche- 
dule were held liable for partition and 
plaintiffs were declared to have one- 
third share therein. Plaintiffs’ claim for 
partition of moveables in Kha schedule 
and money-lending business as given in 
the Ga schedule was rejected, 


5. Defendants have carried this appeal 
challenging the decree of the trial court. 
The dismissal of the suit in regard to the 
Kha and Ga schedule properties has be- 
come final, 


6. There is no dispute before us that ` 


the burden to establish a plea of previous 
partition lay on the defendants who ad- 
vanced that plea, Mr. Mohapatra for the 
appellants maintains that the cumulative 
effect of the materials placed before tha 
court are sufficient for reaching a con- 
clusion that there has been a previous 
partition and, therefore, the learned Trial 
Judge should have accepted the defen- 
dants’ plea of previous partition, It ig the 
admitted case of parties that the different 
branches are living separately. The Cur- 
rent settlement Record-of-Rights shows 
either ascertainment of shares of specific 
possession of certain items of property by 
different members of the family. Admit- 
tedly, there has been cessor of commensa- 
lity; taxes are being Separately paid; 
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money-lending business has been separat- 
ed; different members of the family have 
been acquiring property separately; even 
in the recent Settlement which is not 
complete, parchas show separate record. 


- According to Mr. Mohapatra, the cumula- 


tive effect of these features certainly 
proves a previous partition. He relies on 
a passage from Mulla on Hindu Law un- 
der Art. 327, where it has been said :— 


“Cesser of commensality, it is stated 
above, ig not a conclusive proof of parti- 
tion; the reason is that a member may 
become separate in food and residence 
merely for his convenience, Separate re- 
sidence of the members of the joint fami-. 
ly in different places where they are in 
service does not show separation. Simi- 
larly, there are other acts which, though 
standing by themselves, are not conclu- 
sive proof of partition, yet may lead to 
that conclusion in conjunction with other 
facts. They are separate occupation of 
portions of the joint property, division of 
the income of the joint property, define- 
ment of shares in the joint property in 
the Revenue or Land Registration 
records, etc. osese” 

The Judicial Committee in the case of 
Gangabai v. Fakirgowda Somaypagowda 
AIR 1930 PC 93, drew the conclusion of 
partition from the facta that there was 
separation in food and residence for a 
long time between the two brothers; in- 
dependent transaction of property such. 
as mortgages and leases and appropriation 
of the proceeds thereof to personal utili- 
sation; description of one of the brothers 
as being separate in the Record-of-Rights 
prepared under the Bombay Land Record- 
of-Rights; enjoyment of the properties by 
the widow of one of the brothers after 
hig death; and the entry in the Mutation 
Register prepared under the Bombay 
Land Revenue Amendment Act of 1913 in ` 
the name of the widow as the owner of 

the properties: 


A Bench of this Court to which one of 
us (Hon’ble Mohanti, J) was a party in 
First Appeal No, 209 ‘of 1967 (Fakir Charan 
Das v, Jagabandhu Das) disposed of on 
1-10-1974,* relied upon the observations of . 
the Judicial Committee in the aforesaid 
case and quoted the following observationg 
of Mohapatra J. in the case of- Jayakri- 
shna Sahu v. Parameshwar Sahu (1958) 
24 Cut LT 430 with approval: 


“When the parties have been possessing 
lands separately for a long time, and fur- 
ther when they ere exercising acts of 


*Reported in ILR (1975) Cut 42, 








184 Ori. [Prs, 6-8] 


ownership in respect of those lands, the 
courts of fact are competent enough ta 
give proper weight to such circumstances 
and come to the conclusion of completed 
partition.” : a 

7. Whether there hag been a partition 


stances of that case, We agree with Mr. 
Mohapatra that in several cases, Courts 
have come to find previous partition on 
the basis’ of the cumulative effect of a 
definite course of conduct’ spread over 
years; treatment of the family properties, 


and allowing her to be recorded as owner 
and the like. In the present case, the 
features are separate living in the same 







rate living for convenience and would 
not necessarily lead to the conclusion 


that parties were joint on the date of the 
suit and plaintiffs are entitled to claim 
partition, 
_ 8. -The next point for consideration fs 
‘as to partibility of the properties acquired. 
Though we have found that there has not 
been partition by metes and bounds on the 
materials already dealt with by us, we 
are inclined to agree that there has been 
separation of status. Living in the same 
ocality, the three branches separated in 
dence, the shares were ascertained in 
- \\the Revenue papers, they started carry- 
fing on separate money-lending business, 
veral properties were acquired in the 
ames of different members of the 
family branch-wise, From the fact that 
such conduct has continued over a period 
of about forty years, we are inclined to 
Mohapatra that there 
has been separation of status among the 
three branches. ~ 


The next aspect for consideration is as 
when this separation took place. In 
pari 7 of the written statement, partition 

as been pleaded to be an event prior to 
1927. What defendants had contended to 

e a partition by metes and. bounds, in 
our view, -seems to.be really one of 
separation of status. D, W. 2 in cross-exa- 













Dukhi Dibya v. Landi Dibya (R. N. Misra J.) 


by metes and bounds in a given case 
would depead upon the facts and cireum~ 


„a share being given to a pre-Act widow. 
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mination stated that he had heard about 


effecting of separation about fifty years 


prior to his deposition which would fix 
the date sometime 'in 1919. D, W, 2 was 
aged about 48 by the time of his examina- 
tlon in court and would not be compe+_ 
tent to depose about events taking place 
fifty years before. The defendants having _ 
not clearly indicated any other date than 
what has been pleaded in the written — 
statement we are inclined to agree’ that 
separation of status took place in the 
year 1927 prior to the final publication of 
the Current Settlement Record-of-Rights, 


The acquisitions are eighteen in number 
beginning from 14-6-1921 (Ext, C/14) and 
ending with a sale deed dated 1+8-1955 
(Ext. A/2). In view of our finding that 
separation took place in 1927, there would 
be four acquisitions which would be be- 
fore the event of separation and the parti~ - 
ticulars of these are :— oe 

(1) Sale deed dated 14-8-1921 in respect 
of 59 decimals in the name of Bholi 
Misra for a consideration of Rs, 50/- (Ext, 
C/14). ` i 

(2) Sale deed dated 6-2-1922 in favour 
of. Padmanava Misra in respect of 1.14 
acres of land for a consideration of 
Rs, 50/- (Ext. A). 

(3) Sale deed dated 19-4-1922 in favour’ 
of Bholj Misra in respect of 39 decimals 
of land for a consideration of Rs. 50/- ` 
(Ext. C/1). 

(4) Sale deed dated 12-6-1925 in favour 
of Bholi Misra in respect of 31 decimals 
of land for a consideration of Rs. 33 
(Ext. C/7), 

It has been pointed out in the case of 
M. N. Aryamurthi v. M. L. Subbaraya . 
Setty, AIR 1972 SC 1279, that the effect | 
of severance in status in a Hindu joint 
family is that members become tenants 
in common and subsequent acquisitions 
by a member even with joint funds in his. . 
possession would belong to him alone ‘and. 

other members would not be entitled to 
claim a share therein, That being the 
position, the other acquisitions after 1927 
would not be impressed with joint family 
character and, therefore, be not liable to 
partition, 


We will, therefore, confine our consi- 


‘deration in respect of the four sale deeds 


enumerated above. Three of these sala 
deeds are in favour of Bholi who accord- 
ing to D.W, 1 wag the Manager of the 
family till his death and the other sala’ 
deed is in favour of Padmanava of 
plaintiffs’ branch. The total consideras 
tion money for these:- sale deeds Ig 
Rs, 183/-. The question for consideration 
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is as to whether these four acquisitions 
standing in the names of individual 
members of the family can be taken as 
acquisitions of the. joint family. In tha 
case of Srinivas Krishnarao v. Narayan 
Devji Kango AIR 1954 SC 379, Venkata- 
rama Ayyar, J., speaking for the. court 


quoted with approval the observations of 


the Judicial Committee in the case of 
Appalaswami v. Surayanarayanamurti, 
AIR 1947 PC 189, where it had been 
observed :— 


“The Hindu law upon this aspect 
the case is well settled. Proof of the 
existence of a joint family does not lead 
to the presumption that property held 
by any member of the family is joint, 
and the burden rests upon anyone assert- 
ing that any item of property was joint 
to establish the fact. But where it is 
established that the family possessed 
some joint property which from its 
nature and relative value may - have 
formed the nucleus from which the 
property in question may have been 
acquired, the burden shifts to the party 
alleging self-acquisition to establish 
affirmatively that the property was 
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session of joint family property at the 
date of the purchase of the property in 
suit is enough to raise the presumption 
that the property in suit is itself joint 
family property. It would, I think, be 
unfortunate if the Court was bound to 
presume that something had occurred, 
which on the evidence could not possibly 
have occurred, end if it be shown that 
the only joint family property existing 
at the date of the acquisition of the 
property in suit was of such a nature 
that it could not possibly have been the 
means of acquiring the property in suit, 
then in my, opinion the presumption that 
the property in, suit is joint family 
property does. Not arise ceecssecceseeee 
Almost the same position was reiterated 
by the Supreme Court in the case- of 
Mudigowda Gowdappa Sankh v. Ram- 
chandra Revgowda Sank AIR 1969 SC 
1078, where; Ramaswami, J, observed (at 
p. 1080)-:— 


“The law on this aspect of the 
case is well settled. Of course there is 
no presumption that a Hindu family 
merely because it is joint, possesses 
any joint property. The burden of prova 


acquired without the - aid of the Joint «ing that any particular property is joint 


family property....... id 


In the case of Babubhai Girdharlal v. 


Ujamlal Hargovandas AIR 1937 Bom 446, 
which has been quoted with approval by 
the Supreme Court, the position of law 
wag succinctly stated thus :— 


ese The law, I think, is clearly. esta< 
blished that from the existence of a 
joint family, it is not to be presumed 
‘that there is any joint family property. 
There is no presumption that property 
which belongs to a member 
family is joint family property. The 
plaintiff in setting out to prove that pro- 
perty ‘B’ is joint family property must in 
the first instance discharge the burden 
of proving that fact. But it is also esta- 
blished that if there is a joint family, 
which possesses a nucleus of joint family 
property, then property acquired by a 
member of that family is presumed to be 
joint family property. But the. question 
arises what is meant by a nucleus, 


In my opinion the nucleus of joint 
family property necessary to give rise 
to the presumption must be family pro~ 
perty from which the purchase money 
for the property in suit might have been 
derived wholly, or at any rate in ‘consi- 
derable part, It is not in my opinion 
enough to prove, as Mr, Dave has con- 
tended in this case, that the mere pos- 


tt 


of a joint. 


family property, is, therefore, in the 
first instance upon the person who 
claims it as coparcenery property. But if 
the possession of a nucleus of the joint 
family property is either admitted or 
proved, any acquisition made by a mem- 
ber of the joint family is presumed to 
be joint family property. This is how- 
ever subject to the limitation that the 
joint family property must be such as 
with its aid the praperty in question 
could have been acquired. It is only 
after the possession of an adequate 
nucleus is shown, that the onus shifts on 
to the person who claims the property | 
as gelf-acquisition to affirmatively make 
out that the property was acquired 
without any aid from the family estate”. 
Coming to the facts of the case, we 
find that the joint family was possessed 
of about 20 acres of land. The plaintiffs 
had asserted that the acquisitions were 
with joint family nucleus and defendants 
had denied that assertion. One of the 
plaintiffs as P.W.1 stated ;— 


“Our family Income was sufficient for 
our maintenance and the surplus was 
being utilised in money-lending and 
purchasing properties. ......... This busi- 
ness was originally being managed by 
Bholi Misra. 
She has further stated that’ Bholi -was 
the Karta and Manager of the family. 


sseseepas 
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P, W. 2 has also stated that Bholi was 
the Manager and D, W. 1 has accepted 
that fact. There has’ been no specific 
cross-examination of P. W. 1 regarding 
her -assertion that there was joint family 
nucleus for acquisition of property. The 
family was carrying on money-lending 
business. Apart from 20 acres of land, 
the additional source of income was out 
of such business, As we have already 
indicated, the total consideration money 
spent for acquisition of the four items 
of property was only Rs. 183/- and 
these acquisitions were spread over four 
years ie, in 1921, for acquisition Rs. 50/- 
had been spent, in 1922, Rs.’ 100/- had 
been spent and in 1925, Rs, 33/- had 


| . been spent. Mr. Mohapatra emphatically 


contended relying on a series of deci- 
sions that mere existence of joint family 


. property or a joint family nucleus was not 


enough, What had to be categorically 
shown was availability of surplus nucleus 


` which alone would give rise to a presump- 


tion that the same may have been used for 
acquisition and would shift the burden on 
to the person claiming the property so 
acquired to be his self-acquisition. While 
we respectfully agree with the ratia 
indicated by the series of 
referred to above, in the facts of the 
case, we are inclined to hold that there 
is sufficient material for the conclusion 


that there was surplus nucleus and, 
therefore, in the absence of evidence 
from the defendants’ side, these four 


acquisitions must be taken to have been 
by the joint family. These four items 
are, therefore, liable to partition while 
the other fourteen items shall not be in 
view of the principle indicated by the 
Supreme Court in the case reported in 
AIR 1972 SC 1279. 


9. Next comes certain properties 
standing in the name of the family 
deity. What was necessary to be examin- 
ed in the trial court was as to whether 
he properties were absolute Devottar or 
nominal, In the event of Devottar being 
nominal, the properties were liable to 
be partitioned and if the properties were 
of the deity, there could be no partition. 
As there has been no clear finding, 
though defendants had contended non- 
partibility of the property of the deity, 
we are inclined to uphold Mr, Moha- 
patra’s contention that the said property 
should not have been directed to be 
partitioned, We shall assume in the ab- 


sence of any evidence from the plaintiffs’ 
side that an absolute Devottar had been 
created and the deity was the true 
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owner, Therefore, plaintiffs shall not be 
entitled to -partition of the deity’s pro- 
perties. The deity’s property shall be 
jointly enjoyed by the parties. as before. 
10. The appeal is accordingly allowed 
in part. The joint family properties ie. 
the ancestral properties plus the four 
items of acquisitions as indicateq above, 
shall be liable to partition and plain- 
tiffs shall have one-third share therein 
as found in the trial court, From the 
hotchpot the other fourteen items of 
acquisitions shall be kept out and those 
shall belong to the respective members 
of the family in whose names the 
acquisitions had been taken. The deity’s 
properties shall be excluded from parti- 
tion and shall be enjoyed by the. mem- 
bers of the family jointly, The other 
directions of the trial court shall stand 
affirmed, At this stage of litigation, we 
do not want to make any order for 

costs, 

P. K. MOHANTI, J.:— I agree, 

Appeal partly allowed, 
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T. Kameswar Rao and another, Appel- 
lants v. Panasa Narayanamma and 
others, Respondents, 


A.H.O. No, 12 of 1975, D/- 14-3-1978.* 

Civil P. C. (5 of 1908), O. 3 R. 1, O. 6, 
R. 15, O. 21, R. 11 (2) — Application for 
execution — Can be verified by a per- 
son acquainted with the facts of the 
case — Such an application would be 
sufficient to save limitation prescribed 
under Art. 182 (5) of Limitation Act. 
(Limitation Act (1908), Art. 182 (5)). 
ILR (1975) Cut 927, Reversed. 

From a cumulative reading of provi~ 
sions contained in O. 6 R. 15, O. 3 R. 1 
and O. 21, R. 11 (2), it is clear that . the 
legal requirements for an application for 
execution are that it has to be signed 
by the party himself or his recognised 
agent or by his pleader while the veri- 
fication can be done by the party or one 
of the parties or by some person proved 
to the satisfaction of the court to be ac» 
quainted with the facts of the case. 

(Para 3) 

Where the earlier execution petition 
preferred within 2 years of getting a de- 
cree for recovery of possession of im- 
movable property was signed and filed 


*Against judgment of B. K. Ray J. re= 
ported in ILR (1975) Cut 927, 


EV/EV/B834/78/PNK/LGC 








yf 





1978 


by the advocate of the decree-holder 
and it was duly verified by the son-in- 
law of the decree-holder who being al- 
ways looking after the case -was ac- 
quainted with the facts of the case, 
` Held, the application for: execution 
was fully in compliance with the 
quirement of O. 21, R. 11 (2) and such 
an application must be held to be a pe- 
tition in accordance with law within the 
meaning of Art, 182 (5) of Limitation 
Act, AIR 1936 All 17, Dist. Case law dis- 
cussed, {Paras 5, 6) 
As the original execution petition filed 
in 1958 had been signed by the pleader 
for the decree-holder and had been 
verified by the: son-in-law of the decree- 
holder who was acquainted with the facts 


of the case, the earlier execution appli-. 


cation must be held to be an application 
in accordance with law. Therefore, the 
execution application. which was dis- 
missed for default on 10-7-59 and which 
was preferred within the prescribed 
period of limitation served as a step- 
in-aid of execution and saved limitation 
within the meaning of Art. 182 (5) of 
the Limitation Act, ILR (1975) Cut 927, 
Reversed, (Para 9) 
Anno: AIR Comm. Civil P., C. (9th 
Edn.), O. 3 R. 1 N. 6; O. 6 R. 15 N. 2; AIR 
Comm. Civil P. C. (8th Edn), O. 21 
R. 11 (2) N. 4; AIR Comm. Limitation 

Act (5th Edn.), Art. 182 (5) N. 5la. 
Cases Referred: Chronological Paras 
AIR 1966 Raj 44 7 
AIR 1949 All 367 (FB) 8 
AIR 1941 Pesh 103 7 
AIR 1936 All 17 6 
AIR 1931 Nag 154 (FB) 8 
C 


Y. S. N. Murty, for Appellants; 8S. 
Mohapatra, for Respondents. 


MOHANTI, J.:— This is an appeal by 
the decree-holders against an appellate 
order of a learned single Judge of this 
Court holding their execution applica- 
tion as barred by limitation. The deci- 
sion of the learned single Judge is re- 
ported in ILR (1975) Cut: 9827 (Panasa 
Narayanamma v. T. Kameswar Rao). 


2. T. Bhaskar Rao, the deceased 
father of the appellants, obtained a de- 
cree on 30-1-56 for recovery of posses- 
sion of certain immovable property. On 
6-10-58 Execution Case No. 95 of 1958 
was filed by one G, Krishna Rao as the 
power-of-attorney holder of the said T. 
Bhaskar Rao. On 19-3-59 the judgment- 
debtors filed an application under S, 47, 
C.P.C. challenging the maintainability 
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_ not sdve limitation. The 
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of the execution case on: the ground that 
G., Krishna Rao had not been authorised 
by the decree-holder to file the execu- 
tion case. On 30-3-59 the executing 
court directed the decree-holder to ap- 
pear before a Magistrate, first class and 


.swear an affidavit that G. Krishna Rao 


was his power-of-attorney holder. As 
there was no compliance with the 
court’s direction the execution case was 
dismissed for default on 10-7-59. On 
25-6-62 the appellants filed Execution 
Case No. 59 of 1962, the original decree- 
holder having died in the meanwhile. 
The ‘judgment-debtors respondents chal- 
lenged the maintainability of the execu- 
tion case on the ground that the previ- 
ous execution application in Execution 
Case No, 95 of 1958 was not an applica- 
tion in accordance with law within the 
meaning of Art. 182 (5) of the Indian 
Limitation Act, 1908 and as such it did 
learned Sub- 
ordinate Judge found that the previous © 
execution application was duly made 
in accordance with law. Accordingly he 
dismissed: the judgment-debtors’ objec- 
tion. On appeal, the decision was revers- 
ed by the learned single Judge on the 
finding that the earlier execution appli- 
cation was not in accordance with law 
as the executing court doubted the au- 
thority of G, Krishna Rao to file .the 
execution application and called for an 
affidavit from the decree-holder and the 
same not having been filed the execu- 
tion case was dismissed for default. The 
correctness of this finding is assailed in 


this appeal, 


3. Order 21, Rule 11 C.P.C. provides 
for the mode of application being made 
to the court, Sub-rule (1) of O. 21, R. 11 
provides for an oral application. Such 
an application can be made only by the 
decree-holder himself. Sub-rule (2) of : 
O. 21, R. 11 provides for cases other 
than those provided by sub-rule (1) and 
it states that every application for the 
execution of a decree shall be made in 
writing, signed and verified by the ap- 
plicant or by some other person who 
proves to the satisfaction of the court 
that he is acquainted with the facts of 
the case. Under O. 3, R, 1 C.P.C. an ap- 


. plication to any court may be made by 


a party himself or by his recognised 
agent or by a pleader appearing, apply- 
ing or acting on his behalf, Under O. 6, 
R. 15 it is provided that save as other- 
wise provided by any law for the time 
being in force, every pleading shall be 
verified -at the foot by the party or by 





Aia 





` | notice under O. 
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other person proved to the satisfaction 
of the court to be acquainted with the 
facts of the case. From a cumulative 
reading of all the above provisions, 
namely, O. 6, R. 15, O., 3, R. 1 and O: 21, 
for 


legal requirements an application 


ed agent or by his pleader while the 
verification: can be done by the party or 
one of the parties or by some person 
proved to the satisfaction of the court 
to be acquainted with the facts of the 


“|. | Case, 


. 4 The earlier execution petition in 
E. P. No. 95 of 1958 was signed by Shri 


VE Raghaba Rao, pleader for the plaintiff- 


decree-holder in the original suit. Along 
with the petition for execution, the said 
pleader had filed a memorandum of ap- 
pearance to the following effect:— 


“I am instructed by the decree-holder 
to file and conduct the entire execution 
proceedings on his behalf. I filed vaka- 
lat in the suit.” (Vide Ext, K). 


` The execution petition had been veri- 
fied by Shri G. Krishna Rao, a son-in- 
law of the plaintiff who was looking 
after the litigation on ‘behalf of the 
plaintiff, After the execution ‘petition 
[was registered and checked by the office, 
21, R. 22 C.P.C. was 
issued to the judgment-debtors who ap- 
peared and filed a counter on 19-3-59 
challenging the maintainability of the 


Krishna Rao had no authority to file the 





execution petition, They did not, how- 
ever, take the objection that G. Krishna 
Rao was not a person acquainted with 
the facts of the case.and competent to 
sign. the verification, 


“5. Order 21, R. 11 (2) does not re- 





quire that the execution petition must 
verified by a person authorised by 
he decree-holder. It may be verified by 
y person acquainted with the facts of 


e ‘son-in-law of the original decree- 
older. He has declared in the verifica- 


be; Case. Admittedly G. Krishna Rao is 


tion certificate given at the foot of the 


execution petition that the facts stated - 


the execution petition were true to 

e best of his knowledge, information 

nd belief (vide Ext, J). This necessarily 

i mplied that he was acquainted with 


- {the facts of the case within the meaning 
of Order .21, Rule 11 (2) C.P.C. On 30-3- 
59, the judgment-debtors were not ready 
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one of the parties pleading or by some 


R. 11 (2) of the Code it is clear that the -. 


for execution are that it has to be sign-: 
-jed by the party himself or his recognis- 


execution case on the ground that G.. 


ALR 


for the hearing of their. application and 
the executing court refused to adjourn 
the matter and rejected the counter of 


-the judgment-debtors. Yet it called up- 


on the decree-holder to swear an affida- 
vit in proof of the fact that G. Krishna 


Rao. was his power-of-attorney holder. 
-There is, however, nothing to show that 


thé court had doubts of G. Krishna Rao 
being acquainted with the facts of the: 
case and wanted to be satisfied about 
the same, The question whether. he’ had 
the power-of-attorney or not is quite 
different from the verificant being a 
person acquainted with the facts of the 
case, 


8. It is undisputed that the- pleader 
holding power for the decree-holder: had 
signed the execution petition. If the pe- 
tition containing the necessary particu- 
lars is signed by the pleader and it -i8 
verified by a person acquainted withthe 
facts of the case. it must be held to be a 
petition in accordance with law within| - 
the meaning of Art. 182 (5) of the Indian|: 


- Limitation Act. Even assuming, though 
not deciding, that there was no verifica~ 


tion, in the facts and circumstances of 
the case it cannot be said that the exe- 
cution petition was not in accordance 
with law, particularly when the judg- 
ment-debtors' took no objection about 
the same and the execution petition was 
acted upon by the court, The learned 
single Judge relied on a decision re- 
ported in AIR 1936 All 17 (Raja Ram 
Gopal Singh v. Harish Chandra Lal) for 
the proposition that the provisions of 
Order 21, Rule 11 (2) regarding signing 
and verification of an execution petition - 
are mandatory and the omission to com- . 
ply with the same constitutes a material 
irregularity which, unless cured, renders 
the application as one not in accordance 
with law, In that case the application for 
execution was signed and verified by a 
man who purported to be the mukhtar- 
i-am .of the decree-holder and it was 
also’ presented by him. No mukhtarnama 
was filed to show that the person who 
signed, verified and presented the appli- .. 
cation was the mukhtar-i-am of the de- 
cree-holder. The court allowed time to 
enable the person who had signed the 
application to show that he was autho- 
rised- to sign the execution application. 
No one, however, appeared to satisfy 
the court on the point with the result 
that the court dismissed the application 
as having been signed, verified and pre- 
sented by an. unauthorised person, The 


facts of the present case are entirely 
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different, As already mentioned the exe- 
|cution petition was signed by the plea- 
der who held power for .. the decree- 
holder, This fact was overlooked by the 


executing court when the. direction’ for ' 


filing of the affidavit was made on 30-3- 


1959. G. Krishna Rao who signed the .- 
acquainted- - 


verification was a person 
with the facts of the case. He was 
never called upon to satisfy the court 
that he was acquainted with the facts 
of the case. That apart, the execution 
petition was not dismissed on the ground 
that the person.signing the verification 
had failed to satisfy the court that he 
was acquainted with the facts of the 
case.” 

7. The view we take gains support 
from a decision reported in AIR 1966 
Raj 44 (Bach Raj v. Bhanwar Lal). In 
that case the execution petition was fil- 
ed by the lawyer who had power for 
the : plaintiff-decree-holder in the trial 
court, but it had not been verified by 
him. It had also not been signed or veri- 
fled by any of the decree-holders. The 
Gefect of want of verification was not 
noticed by the executing court and the 
application was acted upon. The judg- 
ment-debtor appeared and filed some 
objections, but he did not take the ob- 
jection that the application had not been 
verified. In these circumstances, the exe~ 
cution petition was held to be in ac- 
cordance with law for purposes of Arti- 
cle 182 (5) of the Indian Limitation Act. 
Reliance was placed on a decision re~ 
ported in AIR 1941 Pesh 103 (Sunder 
Singh Hira Nand v. Khilanda Ram) 
wherein it was held as follows:— 

M neie An application is required un- 
der the provisions of O, 21, R. 11 to con- 
tain certain particulars and to be sign- 
ed and verified. It is the duty of- the 
Court when it is presented to check the 
application to see that the necessary 
particulars are given under.O. 21, R. 17 
and the Court is then empowered either 
to reject the application or require its 
immediate amendment or its amendment 
. within a fixed time, It appears to me 
that if the Court takes none of these 
actions but acts upon the _ application, 
the Court must be deemed to hold the 
application to be in accordance with 
law.” 

8. As mentioned earlier, the execut- 
ing court directed the decree-holders to 
swear an affidavit in proof of the fact 
that he had executed a power-of-attor- 
ney. in favour of G. Krishna Rao and 
due to non-compliance with the direc- 
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tion the execution case was dismissed 
for default. But there was no finding 
that the execution petition was not in 
accordance with law. In the absence of 
such a finding we had to look to the 


application itself to find out whether it - 


was in accordance with law or not. In 
ATR 1931 Nag 154 (Gulamali v. Raj- 


‘kumar Chatterji) a Full Bench held:— 
eer whether an application for exe-- 


“n 


cution that has been rejected must be 
regarded as not having been made at 
all for purposes of Art. 182, Limitation 
Act, depends upon the terms of the 


order of rejection. If this order amounts . 
application was ` 
not in accordance with law, the applica- - 


to a finding that the 


tion is ineffectual to stay the running of 
limitation, if not, the ‘Court must look 


to the application itself to see whether _ 


it is in accordance with law or not.” 
In ATR 1949 All 367 (Kanhaiya Lal v, 
Panchayati Akhara) a Full Bench held:— 
“An application to be in accordance 
with law must conform to the provi- 
sions contained in Rr. 11 to 14 of O. 21, 


Civil P. C. Under cl. (2) of R, 17 of © 


O. 21 an application which fulfils the 
requirements of Rr. 11 to 14, as may 
be applicable to the case, will be treat- 


ed as ‘an application in accordance with. - 


law.’ The improper presentation of an 
application, which is otherwise in ac- 
cordance with law, is, in my opinion, a 
mere irregularity and not an illegality. 
If such an application is admitted and 
registered and order for execution a 
the decree is made under cl. (4) . 

R. 17, the application will be treated = 
an application made in accordance with 
law.” 

9. It is thus clear that the question 
whether G. Krishna Rao had a power-of- 
attorney from the decree-holder was of 
no consequence and on the finding that 
the execution petition had been signed 
by the pleader for the decree-holder 
and had been verified by G. Krishna 
Rao who was acquainted with the facts 
of the case, the earlier execution case 
must be held to be an application. in 
accordance with law, Therefore, the 
execution application which was dis- 
missed for default on 10-7-59 served as 
a step-in-aid of execution and 
limitation within the meaning of Arti- 


cle 182 (5) of the Limitation Act. 


10. In the view we have taken with 
regard to the limitation, the decision 
of the learned single Judge which had 
proceeded by placing undue importance 


saved| 


- 
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on the fact of want of authority to file 
the execution petition is liable to be set 
aside. The appeal is allowed with costs 
and the executing court is directed to 
proceed with the Execution Case No. 59 
of 1962 in accordance with law. 
MISRA, J.:— I agree. 
Appeal allowed. 
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The Orissa State Electricity Board and 


another, Appellants v. Pyari Mohan Pat- 
naik and others, Respondents. 


Second Appeal No, 436 of 1973, D/- 
7-4-1978." . 
(A) Electricity (Supply) Act (54 of 


1948), S. 42 Proviso — Illegal and un- 
authorised placing of transmission lines 
— Availability of protection under the 
provision. 


So long as provision for placing, main- 
taining or taking any wires, poles and 
appliances for the transmission and dis- 
tribution of electricity, as mentioned in 
para 1 of S. 42 of the Electricity (Sup- 
ply) Act is not made in the sanctioned 


| scheme, the powers under Part III of 


the Electricity Act 1910 will not be 
available and the provisions of Ss, 12 to 
19 of the Electricity Act shall apply 
, to the works of the Board. Where the 
, complained-of electric transmission line 
, over the suit land belonging to the plain- 
' tiffs was not in accordance with any 
| sanctioned plan and that the complain- 
| ed-of alteration was done by a Superin- 
ı tending Engineer and the Board had not 
| accorded any sanction for the said al- 
| teration. So the protection under S. 42 
‘of the Electricity (Supply) Act was not 
‘available to the Electricity Board. The 
i execution of the work could not be lega- 
' lised retrospectively by granting ex post 
,facto sanction. Therefore, the provisions 
of Ss. 12 to 19 of the Electricity Act 
would apply to the complained-of transs 
mission line. So, the Board was not at 
all authorised to take the said transmis- 
sion line on and over the plaintiffs’ suit 
land, especially in view of their admit- 
ted objection and stiff opposition to that 
‘effect, without following the relevant 











Bhubaneswar, in T. A. No. 5 of 1972, 
' D/- 3-8-1973.) 
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O. S. E. Board v. P. M. Patnaik (Acharya J.). 


“(Against order of S. K. Misra, Sub-J., ` 


A.I. R. 


provisions of Ss, 12 to 19 of the Electri« 
city Act. (Para 6] 
Anno: AIR Manual (3rd Edn.) Electri= 
city (Supply) Act (1948), S. 42 N. 1. 
(B) Electricity Act (9 of 1910), Ss. 10, 
16 — Provisions of S. 10 when can be 
invoked — Where the construction of 
transmission line is resisted and ob- 
structed to by the owner/occupier of 
lands, S. 10 cannot be invoked without 
obtaining an order from the District 
Magistrate as contemplated by S. 16 (1). 
(Para 8) 
Anno: AIR Manual (3rd Edn.) Electri- 
city Act (1910), S. 10 N. 1; S. 16 N. 1. 


G. Rath, R. K. Patra and B. L. N. 
Swamy, for Appellants; R. C. Patnaik, 
P. K. Misra and S5, D. Das, for Respon“. 
dents. 


JUDGMENT:— The unsuccessful de- 
fendants in both the courts below have 
preferred this appeal. f 


2. The plaintiffs’ suit is for manda- 
tory injunction against the defendants 
directing the latter to’: remove the elec- 
tric poles and electric lines fixed by 
them on and over the plaintiffs’ land. 


3. The plaintiffs’ case, in short, is 
that plot No. 108 under Khata No. 119 
of mouza Jagamara and plot No. 6 un- 
der Khata No, 238 of mouza Dum Duma’ 
described in the suit plan Ext. 1 attach- 
ed to the plaint belong to the plaintiffs. 
Those plots are included in the Town 
Planning Scheme as per Ext. 6 and the 
plaintiffs had reserved the same for con- 
struction of residential buildings. The 
defendants framed schemes for trans- 
mission of electric lines for distribution 
of electricity, and under the said sche- 
me the electric line was not to pass over 
the plaintiffs’ lands. But to their.sur- 
prise the defendants started fixing the 
electric poles on the suit lands and 
placed electric lines over the same com- 
pletely disregarding the said scheme. 
The said electric supply lines over the 
suit lands were laid without taking the 
consent of the plaintiffs and against the 
provisions of the Indian Electricity Act, 
1910 (hereinafter referred to as T. E 
Act’) and the Electricity (Supply) Act, 
1948 (hereinafter referred to as ‘E. S. 
Act’) and the rules made thereunder. 
The plaintiffs all along opposed the con< 
struction of the said supply lines over 
their lands, and by notices dated 19-10 
67, 29-1-68 and 20-9-68, served by. tha 
plaintiffs on the defendants, the defen- 
dants were asked to refrain from taks 


` 
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ing the said transmission lines over the 
plaintiffs’ lands. The defendants dis~ 
regarded all objections of the: plaintiffs 
to the above effect and illegally divert-. 
ed the original alignment. of the elec 
tric supply line framed under the Sche- 
me. It is ‘also alleged that the electric. 
supply line as per the scheme was tó- 
pass over the land belonging to M/s. 
Khandagiri Service Station but the de< 
fendants in collusion with the said ser- 
vice station illegally and forcibly di- 
verted the supply line over the suit land 
belonging to the plaintiffs. Hence the suit. 


4. The Orissa State Electricity Board 
(hereinafter referred to as the ‘Board’) 
represented through. its Chairman 
is defendant No. 1 and the Board, again 
represented through its Secretary, is de- 
fendant No. 2. In the written statement 
filed by the Board through its Secretary 
the plaint allegations have been denied. 
In the written statement it is, inter alia, 
stated that the transmission line was 
drawn in accordance with the scheme 
which was duly sanctioned as per the 
provisions of the E. S. Act read with 
Part HI of the Indian Telegraphs Act, 
1885 (hereinafter referred to as ‘I, T. 
Act’). Some deviation from the approv- 
ed scheme had to be made for publi? 
safety as a petrol pump was installed 
on the original alignment by M/s. Khan- 
dagiri Service Station and some build- 
ings were constructed in that locality, 
and the owners thereof did not permit 
the transmission line to be drawn in ac- 
cordance with the sanctioned original 
alignment, It is admitted that the plain- 
tiffs orally, physically and by notice ob- 


structed the drawing up of the trans- ` 


mission line over their land, but the 
defendants had to take the said trans- 
mission line as it exists at present with 
police help only in the interest of the 
general public. 


5. The trial court held that the cam- 
plained-of transmission line passing over 
the suit land is a deviation from the 
original alignment and the sanctioned 
scheme; the said line over the suit land 
was taken without the consent of the 
owners or the occupiers of the said land, 
and the Board’s act in this regard was 


` illegal and without jurisdiction. On the 


above findings, the plaintiffs’ prayer for . 
mandatory injunction was decreed and 

the defendants were directed to remove 

the electric transmission line over the 

plaintiffs’ land and the poles fixed there- 

on within 3 months from the date of 

the decree. 
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6. The aaiae Court, on a reas- 
sessment of the evidence on record and 
reconsideration of the relevant law on 
the subject, has arrived at the findings 
that Part If of the L E. Act comes into 
operation only when provision is made 


' in a sanctioned scheme for the placing 
`- of any wires, poles etc. for transmission 


and distribution of electricity, and there 
is nothing on record to show that pro- 
vision was made in any sanctioned sche- 
me for fixing of electric poles on and 
passing the transmission lines over the 
suit lands, It also finds that the manda- 
rtory notice under S. 12 of the I. E. Act 
had not been served on the plaintiffs, 
who are the persons interested and ag- - 
grieved in this matter, and there was 
no order by the District Magistrate 
under S. 12 (2) of that Act, and so the 
defendants had no authority to take the 
transmission line on and over the plain- 
tiffs’ land. On the above findings,- the 
court below holds that the defendants’ 
action in taking the electric line on and. 
over the suit lands belonging to the 
plaintiffs is illegal and without jurisdic- 
tion, Accordingly, the court below con- 
firmed the trial court’s decree in favour 
of the plaintiffs, 


7. The findings of fact of the courts 
below that the complained-of transmis- 
sion line on and over the plaintiffs’ land 
was not in accordance with any sanc- 
tioned scheme could not be successfully 
challenged by Mr. Rath, the learned 
counsel for the appellants. He has, how- 
ever, submitted that the Board by its 
resolution, dated 20-11-73 accorded ex 
post facto sanction to the said transmis- 
sion line over the plaintiffs’ land, and 
that being so, the mandatory injunction 
ordered by the courts below has to be 
rescinded and only direction for pay- 
ment of compensation to the plaintiffs, 
as provided under S. 10 (b) of the I. E. 
Act can be passed in this suit. 


8. An attested copy of the resolu- 
tion of the Board with a copy of the re- 
vised plan and a copy of the Memoran~ 
dum, allegedly signed by the Secretary 
of the Board, have been filed in this 
Court on 14-2-74 along with a petition 
of the same date for acceptance of the 
same as additional evidence in this case. 
This prayer is opposed by the counter 
to the said petition fled by the respon- 
dents on 6-1-77 and by their counsel 
during the hearing of this appeal. 


The above-mentioned copies filed -on 
behalf -of the appellants have not been 
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proved in accordance with law. So, if 
these documents are accepted -as addi- 
tional evidence at this stage. then the 
_ "ease has to be remanded to. the | trial 
'. court enabling the appellants to. adduce 
evidence to. legally probe the- said 
_ documents. Moreover, once the said 
. documents are accepted as additional 
evidence adduced by the defendants, the 
respondents have to be given opportu- 
nity to rebut the same. Apart from that, 
even if the said documents are accept- 
ed as evidence in this case, the appel- 
_lants cannot thereunder seek the pro- 
. tection available ` 
dE. S: Act. The proviso to S. 42 specifi- 
cally states that where a sanctioned 
istheme does not make any provision as 
provided in the first paragraph to that 
section, all the provisions of Ss. 12 ta 
19 of the L E, Act shall apply to the 
‘\works of the Board, From that provision 
it is absolutely clear that so long pro- 
vision for placing, maintaining or tak- 

























-| jing any wires, poles and appliances for 


the transmission and distribution of 
electricity, as mentioned in para. 1 of 
|S. 42, is not, made in that behalf, the 
powers under Part II of the I. E. Act 
will not be available and the provisions 
Jof Ss. J2 to 19 of the I. E. Act shall 
apply to the works of the Board, Ad- 
mittedly, the complained-of electric 
transmission line over the suit land be- 
longing to the plaintiffs was not in ac- 
|j}cordance with any sanctioned plan. In 
‘ithe copy of the memorandum attached 
to the copy of the resolution it is ad- 


was done by the Superintending Engi- 
neer, Electrical Circle, Bhubaneswar and 
the Board had not accorded any sanc- 
tion for the said alteration. So the pro- 
tection under .S. 42 of the E, S. Act was 
not available to the defendants-appel- 
lants, There is nothing in-S. 42 of the 
JE. S. Act or in any other relevant law 
by which it can be said that by the said 
ex. post facto sanction the execution of 
e said work done in 1968-69 was re- 
trospectively legalised and the said work 
ould therefore be considered as if it 
as done under a sanctioned scheme. 
hat being so, as per the proviso to 
. 42, the provisions of Ss. 12 to 19 of 
e I. E, Act would apply to the com- 
lained-of transmission line. So, the 
ard was not at all authorised to take 


fhe said transmission line on and over 
the plaintiffs’ suit land, especially in 
diew ‘of their admitted objection and 
stiff opposition to that effect, without 





under S. 42 of the. 


mitted that the complained-of alteration. 
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following the relevant provisions of Sec-| 
tions 12 to 19 of the L E. Act: 


Moreover, the provisions of S, 10 of 


‘the I, E. ‘Act cannot be invoked by the 


appellants as- admittedly the construc- 
tion of the transmission line on and 
over. the ‘suit Tänd was resisted and ob- 


~- structed by the plaintiffs, and the order . 


of the District Magistrate as contem- 
plated under S. 16 (1) of the said~ a 
had not been obtained. . 


On the above view of the matter and E 
the facts of the case the provisions for.. 
payment of compensation under S. 12` 
(3) of the I E. Act and S. 10 (b) of the 
I. T., Act for the unauthorised construc- 
tion of the transmission line on and . 
over the suit land cannot now be in- 
voked. 


8. On the above considerations, even 
if the documents now filed arè ‘accepted 
as additional evidence, overlooking. ter- 
tain valid grounds on ‘which the accept~. ~< 
ance of the same is opposed, that will. 
not improve the appellants’ position in 
respect of the complained-of. act, and 
will not enable this Court to modify or . ° 
alter the decree passed by the -courts 
below as desired by the learned counsel 
for the appellants. So acceptance of the 
said documents in evidence does not 
serve any purpose in this case, Accord- 
ingly the petition for additional evi« 
dence is rejected. 


10. Apart from the above legal con= 
siderations, in this case the ex post facto 
sanction was accorded by the defen- 
dants only two days before the filing 


of this second appeal. It is also- clear. ` 


from the memorandum attached to the 
resolution that this sanction was ac- 
corded after more than four years. of 
the completion ‘of the illegal work only 
to obviate or avoid the effect of the 
concurrent decision of the courts below 
and the decree passed in favour of the” 
respondents. The hearing of this appeal 
was adjourned on several occasions as 
it was represented at the Bar that there 
was possibility of an amicable  settle- 
ment between the parties. The. appel- 
lants, on consideration of the frivolity 
of their stand in this case, should them- 
selves have taken the initiative to 


. settle the matter out of court „without 


taking the risk of a decision “ot this 
Court in this second appeal, mainly 
basing their stand herein on the dubious 
chance of acceptance of the additional 
evidence and the legal effect. of the same ' 
as stated above. 
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11. I do not find any merit in this 
appeal and it is accordingly dismissed 


with costa, i 
Appeal : dismissed, 
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8. K. RAY, C. J. AND N. K. DAS, J. 

Natha Naik and others, Petitioners v, 
Padmalochan Naik and others, Opposite 
Parties. 

M.J.C. No. 40 of 1074, D/- 15-3-1978." 

(A) Civil P, C. (5 of 1908), O. 41, R, 4 
and O, 22, B. 3 — Decree on ground 
common to all defendants — Appeal 
from — Non-substitution of deceased 
Appéllant’s L. Rs. — Appeal abates in 
entirety — Order 41, Rule 4 cannot be 
invoked, 

Even as in an appeal from a joint and 
indivisible -decree one or several appel- 
lants died and for non-substitution of 

` the legal representatives the appeal 
abated against him or them under O. 22, 
R. 3 C.P.C. the appeal of the surviving 
appellants- could not be heard because 
of the rule against the making of incon- 
sistent decrees in the same proceeding, 
an appeal which had abated in its en- 
tirety for non-substitution of necessary 
party respondents could not be saved by 
invoking ©. 41, R. 4. AIR 1973 SC 655 
and AIR 1978 All 100, Foll. (Para 3) 

“Anno: AIR Comm. C.P.C. (8th Edn.), 
0. -41 R. 4 N, 8 and O. 22 R., 3 N. 18. 

(B) Civil P. C. (5 of 1908), O. 33, R. 1 
and O. 22, R. 3 — Appeal on record 
abating, application to continue. it in 
forma pauperis will not lie, 

Since an application to’ sue in forma 
pauperis is but a method of filing a suit 
by a pauper without paying  court-fee 
and there is nothing personal in it, the 
pauper suit or appeal commences the. 
moment the application is filed. There- 

`- fore, if a suit or an appeal on record 
abates for any reason, an application to 
continue it in forma pauperis will not 
He. AIR 1962 SC 941, Ref. (Para 2) 

Anno: AIR Comm. C.P.C. (8th Edn.), 

©. 33 R. 1 N. 1; O. 22 R, 3 N. 1. 
Cases Referred: Chronological Paras 
AIR 1978 All 100 3 
AIR 1973 SC 655 3 
AIR 1962 SC 941 2 


“(Against order passed by R. K. Maha- 
patra, Sub-J,, Sundergarh, DL 30-10- 
1973.) s - 
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Natha v. Padmalochan 


‘pendency of this pauper 


(S. K. Bay, C. J) [Prs. 1-2} Ori. 193 


S. C. Mohapatra and D. K. Mohapatra, 
for Petitioners; Mvs. A. K. Padhi (O. Ps. 
1 and 2); Advocate-General Addl. Stand- 
ing Counsel, Mr. Manoranjan Mobeni, 
for Opposite Parties, - 


S. K. RAY, C. J.:— Twelve of the de- 
fendants in a suit for declaration of. 


- gight, title and interest and for recovery 


of possession which has been decreed _ 
are the petitioners. There were original- 

ly 99 defendants in the suit whose de- 

fence was that they had acquired title 

by adverse possession. The plaintiffs’ 

case essentially was that all the defen- 

dants conspired and combined to forci- - 
bly dispossess the plaintiffs from the suit 
land by committing various acts of tres-. 
pass and did, in fact, dispossess them 
from the suit land. Thus, the plaintiffs’ 
case being that the defendants jointly 
trespassed upon the suit land prayed for- 
declaration of title and consequential ~ 
relief of recovery of possession. It ap- 
pears from the written statement that 
the defendants’ claim was a joint pos- 
session. Accordingly, a decree for evic- 


tion was passed against all of them and ' 


that decree wasa joint one and it has 
proceeded on a ground common to all 
the plaintiffs and all the defendants. 


_ From the terms of the decree it appears 


that it is not only joint but indivisible. 
It is from this decree that 12 of the de- 
fendants have appealed impleading the 
other. defendants and the plaintiffs as 
respondents. They filed this application 
for being permitted to file this appeal 
in forma pauperis.- During the pendency 
of this application petitioner No. 2 who 
was defendant No. 6 died on 14-9-75, An 
application for substitution was made 
which was rejected on 29-11-77. So also 
four opposite parties, namely, O. P. Nos. 
18, 28, 50 and 59 having died during the 
proceeding. 
Substitution applications in respect 
thereof were filed but ultimately reject- 
ed, Thus, petitioner No, 2. and opposite 
parties 18, 28, 50 and 59 or their legal 
representatives are no longer parties to 
this appeal. 


2. The question, therefore, in the 
aforésaid context, is whether this appli- 
cation shall. be dismissed on the ground 
of abatement. Au application. to sue in 
forma pauperis, as has -been held by the 
Supreme Court in- AIR 1962 SC 941 
Vijai Pratap v. Dukh Haran Nath, is but. 
a method-prescribed by the Code for in- 
stitution of a suit by a pauper without 
payment of fee prescribed by. the Court- 
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Fees Act. There is nothing personal im 
such an application, The suit or. the ap- 
peal, as the case may be, commences 
from the moment an application for per- 
mission to sue in forma pauperis is fil~ 
ed. Therefore, if the appeal which is -on 
record, for any reason, abates in its en- 
tirety,, this application for permission to 
‘continue that appeal in forma. pauperis 


must necessarily fail as infructuous, 


3. The next question to which we 
must necessarily address ourselves is 
whether by reason of the death of peti- 
tioner No. 2 and O. P. Nos, 18, 28, 50 
and 59 the appeal can be deemed to 


‘have abated as a whole, Mr. Mohapatra 


contending against ‘such a. result relied 
upon O. 41, R. 4 C.P.C. This Rule pro- 
vides that where there are more plain- 
tiffs or more defendants than one in a 


-~ suit, and the decree appealed from pro- 


ceeds on any ground common to all the 
plaintiffs or to all the defendants, any 
one of the plaintiffs or defendants may 
appeal from the whole decree, and 
thereupon the appellate court may vary 
or reverse the decree in favour of. all 
the plaintiffs or the defendants, as 
the case may be. That Rule came in for 


-interpretation by the Supreme Court in 


a number of cases, After perusing all 
those decisions, all of which need not 
be specifically referred to, the principle 
which has come to be established is that 
where in an appeal from a joint decree 
one or several appellants have died and 
his or their legal representatives .have 


not been brought on record with the. 


result that the appeal had abated against 
him or them under O. 22, R. 3 and the 
appeal of the surviving appellant or 
appellants could not be heard because 
of the rule that the decree between the 
deceased appellant and the respondents 


has become final and as a necessary co- 


rollary the appellate court cannot in 
any .way modify that decree directly or 
indirectly without bringing into effect 
two inconsistent decrees, O. 41, R. 4 
C.P.C. could not be invoked. Similarly, 
where an appeal could not be said to 
have been properly constituted or could 
not be said to have all the necessary 
parties for the decision of. the contro- 
versy before the Court, by reason of 
non-substitution of a necessary party 


| | respondent, the entire appeal would 


abate and O? 41, R., 4 cannot come to 


‘the aid of the appellant. We will refer 


only to one decision of the Supreme 
Court in AIR 1973 SC 655 Dwarka Pra= 


Bhagabat v. Ajodiiya Das 


ALR. 
sad v. Harikant Prasad as representation 
of this view, In this case as the decree 
is a joint and indivisible one and as the 
plaintiffs . have obtained a decree for 
eviction ‘against petitioner No. 2 and op» 
posite parties 18, 28, 50 and 59 on 
grounds common to all other defendants 
and plaintiffs and that decree against 
them has become final it will be incon- 
sistent with the decree which may ulti- 
mately be passed on success of the rest 
of the appellants. Therefore, for want of 
substitution of these persons, notwith- 
standing O, 41, R. 4 C.P.C. the whole 
appeal has abated. An exact case of this 
nature with the identical conclusion is 
to be found in the case of Nanhu Ahir 
v. Ganesh Rai, AIR 1978 All 100. 


In consequence of such abatement, . 
the present application for leave to file 
the appeal in forma pauperis must ne~ 
cessarily be dismissed. Accordingly, this 
M.J.C. is dismissed, but there will be no 
order for costs, eh 

DAS, J.;— I agree. 

Petition ‘dismissed, 
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S. ACHARYA, J. 5 
Sri Bhagabat Basudev and another, 
Appellants v. Ajodhya Das and another, 
Respondents. 
Second Appeal No, 62 of 1975, Dj- 
23-2-1978.* 


Hindu Law — Religious endow- 
ment — Family deity — Suit against 
Shebait on behalf of idol — Person com- 
petent to file — Family member — Sis- 
ter’s son whether competent. 


A Sebait of the idol is one of the per- 


sons entitled to take proceedings on be- 


half of the idol, Where, however, the 
Shebait refuses to act for the idol, or 
where a suit or a proceeding is to be in- 
stituted to challenge the act of the She- 
bait himself as prejudicial to the inte- 
rest of the idol, then some other person 
who is competent to act for the idol can 
institute a proceeding or suit on behalf 
of the idol. In the cases of private en- 
dowments the members of the family 
who are primarily interested in its up- 
keep and maintenance are considered as 


*From decision of S. K, Behera, Sub-J. 


Puri Dt/- 14-10-1974. 
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Competent persons entitled to act for 
and on behalf of the idol. . (Para 7) 

All ‘Bhanajas’ (sister’s sons) cannot be 
said to be members of the . maternal 
uncle’s family. The term ‘family’ is ge- 
nerally intended to be used in respect of 


a body of persons who can trace their. 


descent from a common ancestor. and 
who generally live in one house or un- 
der one head or management and the 
females. who come to that house by 
marriage, A sister’s son may have bene- 
volent interest in the affairs of the idol 
but by virtue of this right he cannot in- 
stitute a suit for or on behalf of the 
deity. AIR. 1923 All 120 and AIR 1937 
`. Cal 559, Relied on, _ (Para 7) 
Cases Referred: Chronological Paras 


AIR 1937 Cal 559 7 
AIR 1923 -AN 120: ILR 45 All 215 - 7 

B. Rath and P. K. Routray, for Appel- 
lants; L, Rath, A. K, Misra, J. K. Rath 
and B. S, Misra, for Respondents. 


JUDGMENT:— The plaintiffs have 
preferred this appeal against the con- 
firming decision of the court below. The 
suit was for declaration of title and con- 
firmation of possession in respect of a 
house in Puri town described in lot No. 
1 of the plaint schedule and some lands 
situated in village Rebana Nuagan de- 
scribed in lot No, 2 of the plaint sche- 
dule, and for other consequential reliefs. 


2. Admittedly Nitei Dasi was the 
owner of the suit properties, 


3. According to the plaintiffs:— 


The said Nitei Dasi endowed the suit 
properties in favour of plaintiff No. 1, a 
deity installed by her in her house, and 
after the said endowment she, as the 
Marfatdar of the deity, was in manage- 
ment of the suit properties and was per- 
forming the Sebapuja of that deity. Sub- 
sequently on 11-5-63 she made a gift 
(Ext, 4) of the suit properties in favour 
of plaintiff No. 2 and appointed him as 
the Marfatdar of the deity. Thereafter 
plaintiff No. 2 possessed the suit proper- 
ties as the Marfatdar of plaintiff No. 1. 
Defendant No. 2,.a close associate of 
Nitei Dasi, became jealous of plaintiff 
No, 2, and somehow obtained from Nitei 
Dasi some fraudulent documents, the 
contents and import of which were not 
known to Nitei Dasi After the death of 
Nitei Dasi, defendant No. 2 on 13-11-65 
without notice to the plaintiffs obtained 
the letters of administration in respect 
of a will allegedly executed by Nitei 
Dasi in favour of defendant No. 2 on 


Bhagabat v. Ajodhya Das. 
4-3-65 (Ext. B). 
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Thereafter defendant 
No. 2 executed an illegal sale deed in 
respect of the suit properties in favour 
of defendant No. 1 on 22-9-64 (Ext. A). 
After making a gift of the suit proper- 
ties in favour of plaintiff No, 2 Nitei 
Dasi had absolutely- no subsisting inte- 
rest in the suit properties, and therefore 
neither the legatee under the will (de- 
fendant No. 2) nor the purchaser of the 
suit properties (defendant No. 1) from 
defendant No. 2 acquired any right, title 
or interest in the said properties, The 
defendants were never in possession of 
the suit properties but on imaginary and 
invented allegations defendant No. 1 
initiated a proceeding under S. 145 Cr. 
„P. C. and in that case possession was 
wrongly declared in favour of defendant 
No. 3. Hence this suit. 


4. Defendant No. 1 and defendant 
No.: 2 jointly filed a written statement 
substantially denying the plaint aver- 
ments. According to these defendants:— 


The suit properties were never the 
Debutter properties of plaintiff No. 1; 
Nitei was an illiterate purdanashin lady 
and taking advantage of her illiteracy 
plaintiff. No. 2 . fraudulently obtainéd 
from her a deed of gift in his favour; 
Nitei was not aware of the recitals in 
the deed of gift and it was not validly 
executed; the plaintiffs were never in 
possession of the suit properties; Nitei 
Dasi having come to know of the fraud 
played on her cancelled the deed of gift 
by executing a registered cancellation 
deed on 25-9-63 (Ext. 1); thereafter she 
executed the will in favour of defendant 
No. 2 in respect of the suit properties; 
after the death of Nitei Dasi defendant 
No. 2 came to possess the suit properties 
and obtained the letters of administra- 
tion on the basis of the will; subsequent- 
ly defendant No. 2 sold the suit proper- 
ties to defendant No. 1 for consideration 


‘in order to clear up her loans and te 


meet medical expenses, and delivered ~ 
possession of the suit properties to de- 
fendant No. 1; after Nitei’s death defen- 
dants 1 and 2 were performing the Seba- 
puja of the deity; defendant No. 3 who 
was cultivating the suit lands as a Bhag 
tenant under Nitei Dasi was allowed by 
defendant No, 1 to cultivate the same 
in that capacity; after the vesting of the 


-intermediary interest in the suit proper- 


ties described in lot No, 1, defendant 
No. 1 obtained settlement of the same 
in his own name on fair and equitable 
rent, and that’ being so the plaintiffs’ 
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described in lot No. 1, is hit by the pro 


Act. 
Defendant No. 3 did not file any writ- 
ten statement. Defendant No. 2 died 
during the pendency of the suit without 
leaving any legal heir. ~ i 
5. The trial court dismissed the suit 
inter alia on the following findings;— 
The deed of gift (Ext. 4) was not a 
genuine and valid document and it had 


' not been acted upon; the plaintiffs had 


never been in possession of the suit pro- 
perties; and they had lost all title, i? 
any, in the suit lot No. 1 property as it 
‘vested in the State and it was there- 
after settled with the defendant No. 1, 
as per Ext, C under the provisions 
the Orissa Estates Abolition Act. It. aiso 
beld that the properties had not been 
validly dedicated in favour of the first 
plaintiff; and that the second plaintiff 
had no locus standi to represent the first 
plaintiff in this suit, 


decision of the trial court the appellate 
court has found as follows:— 


Nitei Dasi had validly dedicated the 
‘suit properties in favour of the first 
plaintiff; the deed of gift (Ext. 4). was 
not genuine and valid and it had not 
been acted upon; the will (Ext. B) exe- 
cuted by Nitei Dasi in favour of defen~ 
dant No, 2 (since deceased) conferred 


| on her only the right to manage the suit 
properties and to perform the Sebapuja.. 


of the deity; the sale of the suit proper- 
ties in favour of defendant No. 1- was 
invalid as defendant No, 2 had no title 
over the suit properties enabling her to 
convey title in the suit properties ‘in 
favour of defendant No. 1; the settle- 
ment as per Ext. C in favour of defen- 
dant No. 2 in reality and in law enures 
to the benefit of plaintiff No. 1 only; and 
that the second plaintiff has no locus 
standi to represent the first plaintiff and 
so he has no right to institute this suit 


- on behalf of plaintiff Ne. 1, 


6. Mr. B, Rath, the learned counsel 
for the appellants, did not challenge the 
concurrent findings of the courts below 
-regarding the gift or the deed Ext. 4. He 
however seriously challenged the finding 
of the courts below that plaintiff No. 2 
had no locus standi to represent the first 
plaintiff in this suit, and hence the sui 
was not maintainable, . 

7. The court below holds that ths 





‘suit at the instance of plaintif No, @ 1s 
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sult, so far as it relates to the lands’ 


. visions of the Orissa Estates “Abolition. 


In the plaintiffs’ appeal against the. 


‘suit for and on behalf of the idol A Se- 


ALR 


not maintainable ‘as the deed of gift 
(Ext, 4) in.favour of plaintiff No, 2is not 
genuine or valid and it was not acted 


“upon; and that plaintiff No. 2 is a per 


fect stranger to the deity (plaintiff No, 
1) and he does not come under the cate~ 
gory of a member of the family in which 
the deity has been installed, and he is 
not a prospective Sebait or a worship- 
per, and he has no locus standi to repre~ 
sent the first plaintiff in the-suit. Mr 
Rath submits that plaintiff No. 2, being 
admittedly the sister’s son (Bhanaja)- of 
the husband of Nitei Dasi, is interested 
in protecting the deity’s interest as its 
Properties are being squandered away 
by the defendants and persons who are ~ 
not interested in the Sebapuja of the 
deity are now possessing its properties, 


Admiitedly plaintiff No. 1 is the prix 
vate family deity of Nitei Dasi’s hus- 
band’s family. The court below: has 
found that the suit property was valid- 
ly dedicated in favour of the family 
deity by Nitei Dasi. The title in the suit 
property, therefore, vested in the idol! 
since that time. The idol has to act 


- through a human agency, and a person 


competent to act for it can institute a 





bait of the idol is one of the persons en= 


the idol Where, however, the l 
refuses to act for the idol, or where a 
suit or a proceeding is to be institu 

to challenge the act of the Sebait him~ 
self as prejudicial to the interest of the 
idol, then some other person who is com 
petent to act for the idol can institute 
a proceeding or suit on behalf of the 
idol. In the cases of private endowments 


marily interested in its 
maintenance are considered as compe 
tent persons entitled to act for and oÑ 
behalf of the idol. 


In the decision reported in AIR 1937 
Cal 559 Panchkari Roy v. Amode Lak 
B. K. Mukherjea, J. held that:— 


CEA in cases of private Debutter of 
family endowment, all members of the 
family, either male or female, who ara 
entitled to participate in the worship, 
can be said to be persons interested. Bu? 
a person who is not a member of the 
family. does not come under that de- 
scription, however much otherwise he 
might be interested in the welfare of 
the idol.” f 


Tt has also been held that~= 
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- “None but a member of the family.” 
can have a legal right to worship the 
deity in the case of a family endowment 
and no such person can sue on behalf. of 
the deity for recovery of the property 
belonging to it unless. the founder has 
expressly given such power.” 


In B, K. Mukherjea’s book -on “Hinda 
Law of Religious and Charitable Trusts 
(Tagore’s Law Lectures), 3rd Edn. which 
fs accepted as an authority on tha 
subject, it is stated at page 205 thereof 
that— 


“In the case of a private endowment 
the members of the family of the foun< 
der are the persons interested -in pro- 
tecting the interest of the Debutter, and 
the law is well settled that they can sue 
to enforce the rights of the deity.” 


. In this suit the plaintiff No. 2 has not 
asserted that he is the Sebait or tha 
prospective Sebait or the worshipper of 
plaintiff No. 1. He has also not stated 
that he is a member of the family of 
Nitei Dasi. His claim to recover posses< 
sion of the suit property from the de« 
fendants is based on the alleged gift 
made by Nitei Dasi, which has been de« 
clared to be invalid. Faced with the said 
finding of fact, it is now urged that tha 
suit instituted by plaintiff No, 2 is main~ 
tainable as plaintiff No. 2 is the ‘Bha< 
naja of Nitei Dasi’s husband, and as 
such he is a member of that family and 
in that capacity he is a worshipper of 
the idol and is a person interested in it. 
All ‘Bhanajas’ (sister’s sons) cannot bs 
said to be members of the maternal 
uncle’s family. The term ‘family is ge- 
nerally intended to be used in respect of 
a body of persons who can trace their 
descent from a common ancestor and 
who generally live in one house or un- 
der one head or management and the 
females who come to that house by mar~ 
riage. There is nothing on record to show 
that plaintiff No. 2 ever lived in one 
house or under the head or manage- 
ment with the members of the founder’s 
family. There is also nothing on record 
fo show that plaintiff No. 2 ever wor 
‘shipped or was ever interested in wor- 
shipping or looking after the Sebapuja 
of plaintiff No. 1, the family deity of 
Nitei Dasi In the cause title of the 
plaint, plaintiff No. 2 has not described 
‘himself as the Sebsit or the worshipper 
of the deity. As plaintiff No. 2 cannot 
be said to be a member of the founder’s 
family, he cannot as of right wor 
ip the private deity of Nitei Dasl’s 
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-members of the family 


[Pr 7] Ori. 197 


` family. It can at best be said, if at all, 


that plaintiff No. 2 may have a benevo- 
lent interest in the affairs of the idol,- 


` but on his said right he cannot institute 


a suit for or on behalf of the said pri- 
vate deity. In Darshanlal v. Shivji Ma- 


_ haraj, ILR 45 All 215: (AIR 1923 All 


120) it has been held that it is not cor- 
rect to say that any person claiming a 
benevolent interest in the affairs of the 
private idol would be permitted to main- 
tein a suit in the mame and as the next 
friend of the idol. Only persons interest- 
ed in the endowment can take ; 
ings on behalf of the idol to safeguard 
the interest of the idol where the Sebait 
refuses to act for the idol or where his 
act is challenged as prejudicial to the 
interest of the idol, As stated above 
persons interested.in a private idol can 
only be the Sebaits of the idol or the 
in which the 
deity has been installed. As there is no- 
thing on record on which it can be said 
that plaintiff No, 2 is a person interested 
in the idol he is not a competent person 
to institute a proceeding or suit for and 
on behalf of the idol 


Moreover, there is no allegation of mis~ 
management of the deity’s affairs or its 
properties by the defendants, Defen- 
dant No. 1 has testified to the fact that 
after the death of Nitei Dasi Sudebi Dasi 
(defendant No. 2) was performing the 
Sebapuja of the deity, and after the lat- 
ters death defendant No. 1 has been 
performing the Sebapuja of the deity. 
In the plaint it has been admitted that 
defendants 1 and 2 and Nitei Dasi be- 
long to Baishnab sect and there was 
good relationship between them and 


‘they lived together in the ‘Muth’. From 


the plaint it is evident that ‘the Muth’ 
referred to therein is the place where 
the family deity has been installed. 
Plaintiff No. 2 has admitted in the plaint 
that he was mostly staying in his own 
village and was not always able to lock 
after the well-being of Nitei Dasi. On the 
above facts and without anything to 
indicate that the defendants were doing 
any act prejudicial to the interest of the 
idol there was no cause of action for 
this suit, It goes without saying that any 
competent person entitled to act for and _ 
on behalf of the idol, as delineated in the 
authoritative decisions, can institute a 
suit as soon as it is found that the idol’s 
interest is any way neglected or affect~ 
ed by the persons who are in charge of 
looking after H its affairs and proper- . 
ties. .- 
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tiffs’ suit cannot be held to be maintain- 
able on the above-mentioned grounds 
urged by Mr. Rath. The finding of ‘the 
court below that the plaintiff No. -2 has 
no locus standi to represent the plain- 
tiff No. 1 in this suit or to institute this 
suit for and on behalf of that idol is per- 
fectly correct. 


8. Defendant No, 1 has preferred a 
cross-appeal agairist the findings of the 
court below that the sale of the suit 
properties in favour of defendant No. 1 
was invalid as defendant No. 2 had no 
title over the same, and that the settle- 
ment as per Ext. C in favour of defen- 
dant No. 1 in reality and in law enures 
to the benefit of plaintiff No, 1 only. 
The court below on a fair and convinc- 
ing discussion and consideration of the 

_ evidence on record has arrived at the 
finding that Nitei Dasi validly dedicated 
the suit properties in favour of plaintiff 
No. 1, That being so, the right, title and 
interest in the suit properties for all in- 
tents and purposes vested in 
plaintiff No. 1, the family deity, from 
that time onwards. That dedication was 
made in favour of the deity prior to the 
vesting of the suit lot-1 property in the 
State under the Orissa Estates Abolition 
Act and the execution of the will Ext. B 
in favour of defendant No. 2. Therefore, 
settlement of any of the suit properties 
under Sections 6, 7 and 8 of the Orissa 
Estates Abolition Act could only have 
been made in favour of the deity. In the 
will Ext. B it is clearly stated that the 
said bequest was made for performing 
the Sebapuja of the deity and for pro- 
per management of the properties en- 
dowed to the deity. From that will it is 
quite evident that only the Sebayati 
right and the right to manage the deity’s 
properties were bequeathed by the said 
document. Apart from that, Nitei Dasi 
who made the said will was not legally 
competent to will away the absolute 
interest in the suit properties in. favour 
ef any other person, as she, by the time 
of the execution of the will, had already 
divested herself of her title over the 
suit properties having made an endow- 
ment of the same in favour of her 
family deity. Defendant No. 1 has also 
stated that Nitei Dasi and Sudebi Dasi 
were and defendant No, 1 is perform- 
ing the Sebapuja of the deity. From the 
evidence on record it is evident that 
after the dedication of the said proper- 
ties in favour of plaintiff No. 1. Nitel 
Dasi, Sudebi Dasi and defendant No. 1 
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On the above considerations the plain- 


A.L B, 


were in. possession of the suit proper- 
ties only on -behalf of the deity. Mr. 
L, Rath appearing for the defendants 
also stated that the defendants are per- 
forming the Sebapuja of the deity and 
are looking after its properties: In the 
facts of this case, the settlement made 
as per Ext. C could have been made 
under the relevant law only in favour 
of the deity. As defendant No. 1 is per- 
forming the Sebapuja of the deity and 
for all intents and purposes is acting as 
the Sebait of the deity, the settlement’ 
of any property belonging to the deity 
made in favour of defendant No. 1 has 
to be considered as settlement made in 
favour of the deity and that settlement 
would enure to its benefit, though it has 
been made in the name of defendant 
No. 1. As defendant No. 2 had no title 
in the suit properties but had only the 
marfatdari right as bequeathed in her 
favour by the will Ext. B, ‘she (D. 2) 
was not legally competent to transfer 
the title in the suit properties in favour 
of defendant No, 1. Therefore, by the 
sale deed Ext. A in favour of defendant 
No. 1 the title in the suit properties 
could not be and was not transferred to 
defendant No. 1. As defendant No, 2 had 
only the marfatdari right, she could 
only transfer that right in favour of 
defendant No, 1. So, though the said 
gale is not void, it is valid only in res 
pect of the marfatdari right of defen« 
dant No, 2 in favour of defendant No. 1 
over the suit properties of the deity, 
plaintiff No. 1, who continues to be tha 
owner of the said properties. Defendant 
No. 1 can therefore act only as a Mar- 
fatdar of the deity in respect of the said 
properties without having any title to 
the same, 


9. In the result, the appeal stands 
dismissed and the cross-appeal is partly 
allowed to the limited extent stated 
above. Parties to bear their own costs 
of this appeal and the cross-appeal, 


Appeal dismissed, 
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Balaji Mohaprabhu and another, Ap 


pellants v. Narasingha Kar and others, 
Respondents, > : 

Second Appeal No. 247 of 1974, Df- 
1-1-1978." he set 

(A) Hindu Law — Adoption — Widow 
»— Proof. i ` 

No convincing evidence of the giving 
and taking ceremony — No evidence on 
record to show that widow had the au- 
thority of her husband to take anybody 
in adoption or that she obtained the 
consent of her sapindas (Kinsmen) to 
make the adoption — Alleged adoption 
held, bad not been established, AIR 1963 
SC 185, Rel. on. (Para 7) 

(B) Civil P. C. (5 of 1908), O. 41, R. 31 
-— Judgment of affirmance — Appellate 
Court agreeing with view of trial Court 
on evidence — It is not the duty of Ap- 
pellate Court either to restate the effect 
of the evidence or to reiterate the rea- 
sons given by the trial Court — Expres- 
sion of general agreement with reasons 
given by the: Court, would ordinarily 
suffice — AIR 1967 SC 1124, Foll. 

(Para 6) 


[In the instant case the confirmation 
` by the Appellate Court of the finding of 


the trial court on the question of adop-- 


_ tion was not by merely indicating gene- 
ral agreement to the said finding, but 
had been done on independent ‘assess< 
ment of the relevant evidence on all im- 
portant aspects of the matter and it was 
held that the finding of the Appellate 
Court was by itself well founded and 
quite convincing.] (Para 6); 

Anno: AIR Comm. Civil P. C. (8th 
Edn.), O. 41, R. 31, N. 3. 


(C) Hindu Law-—Religious endowment 
—Family deity—-Worshipper has right to 
institute suit to protect the interest of 
the deity — But he has no cause of ac- 
tion to institute a suit to remove per- 
sons in actual management of deity’s af- 
fairs and its properties without any 


proof of mismanagement or acting ad-- 


versely to the interest of the deity. 
f (Paras 9, 10 & 11) 
(D) Civil P. C. (5 of 1908), O. 6, R. 17 
»— Amendment of plaint in second ap- 
peal — Amendment sought contrary to 
. the concurrent findings of fact of both 


(From decision of XN. Purohit, Addl 
Dist. J., Berhampur, D/- 2-7-1974% . 
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Bada Ghana Patra was managing 


' Balaji v. Narasingha Kar (S. Acharya J:). (Pra, 1-2] Ori. 199 
`Y -the Courts below — Nature and scope 


of suit'was likely to change completely 

if amendment prayed for was allowed 

— Amendment disallowed, (Para 11) 
Anno: AIR Comm. Civil P. C, (9th 

Edn), O. 6 R. 17 N. 3 | 

Cases Referred: Chronological Paras 


` AIR 1867 SC 1124 6 


AIR 1963 SC 185 > ' 


H. G. Panda and B. R, Rao, for Appel- 
lants; B. K. Pal, B. Pal, N. Prusty and 
A, Mohanty, for Respondents, 


JUDGMENT:— The plaintiffs have 
preferred this appeal against the deci- 
sion of the court below confirming the 
decision of the trial court dismissing the 
plaintiffs’ suit for a declaration that 
plaintiff No. 2 is the hereditary trustee 
of the deity, plaintiff No, 1, and for 
other ancillary reliefs, 


2. The plaintiffs’ case, im short, is 
that plaintiff No. 2 is the sole hereditary 
trustee of the deity, plaintiff No, 1. 
Late Rama Mahanty was the last male 
hereditary trustee of the deity. | After 
his death in 1920, his widow Jamuna 
succeeded as a truste2 of the deity, but 
as she was then a minor, her father 
the 
deity’s affairs on behalf of Jamuna, The 
first defendant and his relations at times 
used to help Jamuna and Bada Ghana 
Patra in the management of the deity’s 
affairs, In 1921 the first defendant false- 
ly claimed to be the hereditary trustee 
of the deity and forcibly occupied the 
temple of the deity and its properties. 
At this Jamuna filed O. S. No, 216/24 
in the court of the Munsif at Berhampur 
against defendant No. 1 for recovery of 
possession of the temple of the deity ` 
and its properties, In Feb. 1926 the suit — 
was decreed as per the agreed terms of 
a compromise between the parties by 
which defendant No. 1 agreed to deliver 
Possession of the deity’s temple and pro- 
perties to Jamuna within a month there- 
of. Thereafter defendant No. 1 put 
pressure on Jamuna and persuaded her 
to adopt plaintiff No. 2, the younger 
brother of defendant No. 1. Plaintiff No. 
2 was adopted in accordance with the 
custom and the legal formalities by 
Jamuna as the son of her late husband 
Rama Mahanty in Falguna, 1930 on ob- 
taining the consent of her agnates to 
that effect. Thereafter she obtained pos- 
session of the temple and the deity’s 
properties from defendant No. 1, Plain- 
siff No, 2-on being adopted by Jamuna 
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temporarily appointed defendants 1 to 3 
as Pujharis of the deity as she was a 
female and plaintiff No. 2 was then a 
minor. Defendants 1 to 3 were also al- 
lowed to cultivate and manage the plaint 
B schedule lands on payment of the get 
income of the same. The plaint C sche- 
dule lands were kept under khas pos- 
session of Jamuna, Jamuna died in 1959, 
and plaintiff No. 2, being the adopted 
son of Jamuna, performed her obse- 
_ quies and is still performing her yearly 
Sradha ceremony regularly. The defen- 
dants continued to manage the affairs 
of the deity and cultivated the plaint B 


| - schedule ‘lands on behalf of plaintiff No. 


2 and submitted accounts of their 
`. management of the said properties to 
plaintiff No. 2. But since 1964 they 
. stopped rendering accounts and , since 
1969 they have been denying the plain- 
tiff No. 2’s right, and title to the suit 
lands, and are asserting their own title 
as trustees of the deity and alienated 


some of the properties belonging to tie — 


deity. Hencé this suit for declaration 
that plaintiff No. 2 is the hereditary 
ftrustee of the deity and he, as such, has 
got unfettered rights to manage the 
temple and the deity’s properties and is 


entitled to possession of the said prope . 


_ ties, and for other ancillary reliefs, 


3. Defendant No. 1 alone contested 
the suit and the other two defendants 
-were set ex parte. Defendant No. 1 ad- 


mits that the suit properties, excepting 


items 28 and 29 of the plaint B schedule 
lands, belong to the deity, plaintiff 
No. 1. The case put forward by defen- 
dant No. 1, inter alia, is that plaintiff 
No. 2 was never adopted by Jamuna; 
‘ during the minority of Jamuna the de- 


| ,fendants were managing the affairs of 


the deity and its properties and they 
were not acting under the guidance of 
Bada Ghana Patra; Jamuna brought 
O. S. No. 216/24 against the defendants 
at the instance of the enemies of the 
defendants; that suit was compromised, 
but subsequently, on 11-7-31, Jamuna 
surrendered her trusteeship right. over 


the deity and its properties in favour of 


defendant No. 1 on taking a considera- 
tion of Rs. 500 for the same; ever since 
that time defendant No. 1 has been act- 
ing as the hereditary trustee of the deity 
and is managing all its properties and 
is in possession of the same. It is also 
alleged that plaintiff No. 2 along with 
defendants 2 and 3 is cultivating some 
of the lands of the deity as Bhag tenant 
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lived with her, After some time Jamuna `` 


A. I. B. 


and plaintiff No; 2 in that capacity is in 
possession’of- the plaint C schedule pro- 
perties. He -further asserts that the lands 
in villages Bhallagada and Manikyapur, 
included in the ' plaint B schedule, were 
never the properties of the deity but 
were the self-acquired properties of de- 
fendant No.1 alone, and accordingly 
the sale and mortgage of the said pro-- 
perties by defendant No, 1 are perfectly; 
valid. On the above averments this de- 
fendant prays for the dismissal of the 
Plaintiffs’ suit. 

4. The trial court dismissed the suit 
on the finding that the surrender or re~ 
linquishment deed of 1931 (Ext. R) al- 
legedly executed by Jamuna was void 
and it did not confer any right on de- 
fendant No. 1; plaintiff No. 2 failed to - 


. prove that he was adopted by Jamuna 


as her husband’s son; he could not also 
show his right to sue on behalf of the 
deity, plaintiff No,.1; and that the last | 
two items (items 28 and 29) of the plaint 
B schedule lands do not belong‘to the 
deity, but the same belong to defendant 
No. 1. 


5. In appeal the finding of the trial 
court on the question of adoption of 
plaintif No. 2 was mainly challenged, 
and the appellate court confirmed that 
finding. ' 


6. In this appeal Mr, Rao, the learn- 
ed counsel for the appellants, madea- 
strenuous effort to assail the concurrent 
finding of fact of both the courts below 
on the question'of adoption. The trial 
court on an elaborate discussion of the 
relevant evidence on record arrived at 
the finding that plaintiff No. 2 failed to 
establish that he was adopted by 
Jamuna to be the son of her late hus- 
band Rama Mahanty. The appellate 
court on an independent assessment of 
the evidence on, record has confirmed 
that finding of fact, The discussion of 
this aspect of the matter in the appel- 
late court judgment may not be abound- 
ing, but from the impugned judgment it 
is quite clear that the appellate court 
has considered all the important’ aspects 
of this matter. 


Their Lordships of the Supreme Court ` 
in paragraph 12 of the decision reported 
in AIR 1967 SC 1124, Girijanandini v, 
Bijendra Narain ` have held:— ; 

“It is not the ‘duty: of the appellate 
Court when it agrees with the view of 
the trial Court on the evidence either to 
restate the effect.of the evidence or to 
reiterate the reasons: given by the trial 
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Court.. Expression of general agreement 
with reasons given by the Court, deci- 
sion of which is under appeal, - would 
ordinarily suffice.” 


In this case the confirmation of the find- 
ing of the trial court on the question .of 
adoption is not by merely indicating 
general agreement to the said finding, 
but has been done on independent as- 
sessment of the relevant evidence on 
all important aspects of that matter, and 
the finding of the lower appellate court 
‘is, by itself, well founded and quite 
convincing. 


7. The alleged adoption is not an 
ancient one and according to the plain- 
tiffs it took place in Falguna, 1930, Plain- 
tiff No. 2 himself named the 19 persons 
who allegedly were present in the said 
adoption ceremony, and he admitted 
that many of them’ were living at the 
time of the hearing of the suit, Out ‘of 
those persons plaintiff No. 2 examined 
only one witness (P.W. 1). Both, the 
courts below for good reasons have dis- 
believed the testimony of P.W. 1. The 
evidence of plaintiff No. 2 (P.W. 3) on 
this question is self-serving. Apart from 
that it does not get corroboration from 
the evidence of P.W. 1. The courts below 
have noted the various unsatisfactory 
and unconvincing features in the evi~- 
dence on record on this aspect, and their 
reference to the same could not be 
branded as errors of record. D. W. 2, 
who according to plaintiff No. 2 was 
present in the alleged adoption, com- 
pletely denied to have any knowledge 
about the said function, and has also 
stated that to his knowledge or informa- 
tion plaintiff No. 2 had not been taken 
in adoption by Jamuna, There is no con- 
vincing evidence of the giving and tak- 
ing ceremony. Admittedly, the natural 
mother of plaintiff No. 2 did not give 
the son in adoption, though she was 
present in the alleged adoption and was 
not incapable of performing the act of 
giving her son in adoption. There is no 
evidence on record to show that Jamuna 
had the authority of her husband to 
take anybody in adoption, or that 
Jamuna obtained the consent of her 
Sapindas, which in this case would mean 
the ‘agnatic relations, to make the said 
adoption. A proof of assent of kinsmen 
“suffices to show that the act is done by 
the widow in the proper and bona fide 
performance of a religious duty and 
neither capriciously nor from a corrupt 
motive.” (See AIR 1963 SC 185), 
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‘lished in this case is perfectly correct 


(Pre; 6-8] Ori. 201 ` 


On the above and other features not- 
ed by the courts below I am satisfied 
that the finding of the courts below that 
the ‘alleged adoption has not been estab- 








and justified. 


8. Mr. Rao submitted that non-consi- 
deration of Exts. 6, 6-a, 8, 15 and 16 led 
the courts to record an incorrect find- 
ing on the question of adoption. 


Ext. 6 dated 29-9-66 and Ext. 6-a 
dated 15-4-67 are«registered sale deeds 
executed by Narayan Mahanty, plain- 
tiff No. 2, in favour of third parties. The 
dispute between the parties in respect 
of the deity’s properties started by 
1964 as admitted by plaintiff No, 2. Ac- 
cordingly, the comment that the said 
documents were created to bolster up 
plaintiff No. 2’s false claim to the suit 
properties cannot be brushed aside, 
more so on the convincing concurrent 
finding of the two courts of fact that 
plaintiff No. 2 was not the adopted son 
of Rama Mahanty, Ext. 8 is the rent 
schedule dated 7-10-69, Le. of the- year 
in which the suit was instituted. So no 
importance can be attached to this docu- 
ment. Ext. 15 is a panchayat tax receipt 
dated 306-66 ‘in which Narayan 
Mahanty is shown as the son of Rama- 
chandra Mahanty. This document is of 
thé post dispute period and it is” not 
prudent to draw any definite conclusion 
therefrom, Ext. 16 dated 22-9-66 is a 
registered deed of gift in favour of 
plaintiff No, 2. Apart from the facts that 
this document is also of the post dis- 
pute period and there is no proof of the 
fact that the old widow of 75 executed 
the same after understanding the con- 
tents thereof, the old executant is de- 
scribed as the aunt of plaintiff No. 2 
and there is admission of her depend- 
ance and obligation towards plaintiff 
No, 2. 


. Moreover, it is incorrect to say that 
the courts below have not considered 
the above-mentioned documents. Though 
the said documents have not been sepa- 
rately considered-one by one, in para. 8 
of the trial court judgment it is stated 
that though in some of the documents 
Narayan Mahanty has described himself 
as the son of Rama Mahanty and in 
some other documents he has been de- 
scribed as such by the vendors or donors 
thereof, they are all self-serving docu- 
ments and are of no consequence to 
prove adoption, It also appears from 
paragraph 11 of the impugned judg- 
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ment that the lower appellate court has 
also considered most of those documents, 
but rightly did not attach: any import- 
ance to them. 

On a consideration of the above-men- 
tioned documents I am satisfied that the 
said documents do not in any way affect 
the concurrent finding of the courts 
below on the question of adoption. 


9. Mr. Rao at last submitted that the 
finding of the courts below that plain- 
tiff No. 2 had no cause’ of action and the 
suit filed by him was not maintainable 
was incorrect as the courts below over- 
looked the fact that plaintiff No, 2, be- 
ing the natural born son of Binayak, 
the admitted uncle of Rama Mahanty, 
was one of the worshippers of plaintiff 
No, 1, the family deity, and in that capa- 
city he had the right to institute this 
suit to protect the interest of the family 
deity. 


10. At the outset it must be stated 
that plaintiff No. 2-has not sued in the 
capacity of a worshipper of the deity, 
plaintiff No. 1. In this suit he has pray- 
ed for a declaration that he is the here- 
ditary trustee of the said deity and has 
got unfettered rights to manage the 
temple and the properties.of the deity 
and is entitled to possession of the same. 
In stating his case to the above effect 
“he has admitted that defendant No, 1, 
being a relation of Rama Mahanty, was 
helping Jamuna in the worship of the 
deity and management of its properties 
and affairs for some time. He also states 
that after his adoption by Jamuna de- 
fendants 1 to 3 were appointed Pujharis 
of the deity by Jamuna and they were 
permitted to cultivate and-manage the 
plaint B schedule properties. Except 
describing himself as the hereditary 
trustee of plaintiff No. 1, nowhere in the 
plaint it is stated that plaintiff No. 2 
was worshipping the deity and/or was 
‘looking after its affairs in any manner. 
It has been found by both the courts 
below that defendant 


sion of the suit properties for the last 
40 years, In the plaint and in his. depo- 
_ sition plaintiff No. 2 has admitted that 
defendant No. 1 is in possession of the 
properties of the deity and that he 
looks after its Sebapuja. Ht is neither 
pleaded nor alleged that defendant No. 
1 and/or the other defendants ever act= 
ed or are acting adversely to the inte~ 
rest of the deity. The’ defendants ad- 
mittedly are the closé agnates of plain= 


> 
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. manner without 


No. 1 and the. 
‘\’ other defendants have been in 
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tiff No: 2, and they too are the descen- 
dants of the common ancestor Krushna 
Mahanty who admittedly was the here- 
ditary trustee of the suit properties. 
There is nothing on record to show that 
these defendants are in any way acting 
adversely to the interest of the deity. 
Admittedly, defendant No. 1 was per- 
forming the Sebapuja of the deity and 
was cultivating the lands belonging to 
the deity even during the lifetime of 
Jamuna, and is doing so even now, 
Plaintiff No. 2’s case that defendant No. 
1 was doing all that with the permission 
of plaintiff No, 2 is not established, nor 
is that believable in the context of the 
finding that plaintiff No, 2 is not the 
adopted son of Rama Mahanty, on which 
basis only the status to grant permis- 
sion was claimed. The defendants do 
not claim any proprietary right to the 
suit properties, except the two items of 
property in schedule B which have been 
found not to belong to the deity. On 
the above facts, only because plaintiff 
No. 2 is a worshipper and he has insti- 
tuted this suit, the persons who are 
actually performing the Sebapuja of the 
deity and managing its properties and 
other affairs for the last 40 years can- 
not be ousted from acting in the said 
any proof of mis- 
Management of the deity’s- affairs or 
proof of their acting adversely to the 
interest of the deity. So in his right as 
a worshipper of the deity, plaintiff No. 
2 also has no cause of action so far to 
institute a suit to remove the persons 
in actual management of the deity’s 
fairs and its properties, 


11. After the hearing of this appeal, 
a petition for amendment of the plaint 
was filed on behalf of the appellant on 
18-12-77. A counter to the said petition 
was filed on behalf of defendant No, 1.. 










` In the said petition for amendment it is 


prayed that after para. 12 of the plaint 
the following paragraph may ba in- 
serted:— 


“Even if plaintiff No. 2 fails to prove 


` that he is the adopted son of late Rama- 


chandra Mahanty, he is in actual mana- 
gement of the deity and its properties 
and is its de facto hereditary trustee 
and its worshipper, and as such can re- 
present the deity in this suit to safe- 
guard its interests and recover posses- 
sion of the suit properties from the de- 
fendants on behalf of the deity.” 

The statement in the said paragraph 
that plaintiff No, 2 is in actual manage-| 
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ment of the deity and its properties and 
is its de facto hereditary trustee is con- 
trary to the concurrent findings of fact 
of both the courts below. So these facts 
cannot be allowed to be reagitated in 


the suit In the aforesaid para- 
graph it is not asserted - that. 
the defendants in any . way are 


mismanaging the. properties of the deity 
or that they in any way are acting ad- 
versely to the deity’s interest. Admit- 
tedly, the defendants are worshipping 
the deity as its Sebaits and are looking 
after its properties for the last 40 years. 
In the written statement the defendants 
do not claim any proprietary right over 
the suit properties, excepting items 
Nos. 28 and 29 in the plaint B schedule 
properties which have been found by 
the courts below not to belong to the 
deity. It is the concurrent finding of 
“both the courts below that plaintiff No. 
2 hag not been ‘able to establish his case 
of adoption to Jamuna, on which basis 
only he filed this suit, The nature and 
the scope of the suit will completely 
change if the amendment. prayed for is 
allowed. Apart from all that, even if the 
amendment is allowed, that will not 
enable plaintiff No. 2 to obtain any de- 
cree in this suit as there is even no 
averment in that paragraph that the per- 
sons who are 
the Sebapuja of the deity for the last 
40 years are in any way mismanaging 
the properties of the deity and/or are 
acting adversely to its interest. Law 
enables worshippers to institute suits on 
behalf of the deity only to safeguard 
the interest of the deity. Therefore, so 
long it is not shown that the persons 
who actually are performing the Seba- 
puja of the deity and are in manage- 
‘lment of its affairs and properties are 
mismanaging its affairs and acting ad- 
versely to its interest, no worshipper 
can institute a suit to unsettle the exist- 
ing arrangement, much less to take over 
possession of the deity’s properties as 
prayed for in the suit and in the am- 
endment prayed for. 


In the counter filed by Khali Kar, the 
son of defendant No, 1 (now dead) it is 
stated that the Endowment Commis- 
sioner by his order dated 8-7-77 has ap- 
pointed this Khali Kar as an ‘interim 
trustee of plaintiff No. 1 after the death 
ef his father on 26-4-77. A copy of the 
said order authenticated to be a true 
copy by the Advocate for the respon- 


dents, has been filed as Annexure 1 to 


Bipin v. 


‘with costs, 


admittedly performing 
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‘the said counter. The above fact has not 


been controverted by the plaintiff No. 2. 


On the above considerations the peti- 
tion for amendment filed at this late 
stage -is rejected. 


:-Í2, I do not find any ent in this 
appeal and it is accordingiy dismissed 


Appeal dismissed. 
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i Bipin and others, Appellants v. Rudra- 
narayan Misra and others, Respondents. 

Second Appeals Nos. 195 and 196 of 
1974, D/- 20-9-1977.* 


:(A) Hindu Law — Religious Endow- 
ment — Dedication — Essentials, . 

A valid dedication of property in fav- 
our of a deity is established if it is- 
shown that the donor intended to make 
a gift in favour of the deity and that he 
completely divested himself of the pro- 
perty in favour of the deity. It is not 
necessary that there should be regular 
ceremonies and/or rituals of Sankalpa 
and Samarpana for the purpose of mak- 
ing a valid dedication of the property 
in favour of the deity. AIR 1969 AN 
248, Foll. (Para 8) 


(B) Civil P. C, (5 of 1908), Ss. 100 and 


. 101 — Second appeal — New plea — 


Permissibility, 


Where no issue was sought to be fram- 
ed on a question of fact and as a conse- 
quence, the plaintiffs had no opportunity~ 
to adduce evidence on it, the question 
could not be allowed to ‘be raised for 
the first time in second appeal. (Para 10) 

Anno: AIR Comm. Civil P. C. (8th 
Edn.), Ss. 100 & 101 N. 55. 

(C) Civil P. C. (5 of 1908), O. 2, R. 2 — 
Papi — Conditions precedent 
or. ; 


To make R. 2 of O, 2 applicable two 
conditions must be satisfied, namely (1) 
that the previous and the present suit 
must arise out of the same cause of ac- 
tion, and (2) secondly they must be be- 
tween the same parties. Moreover, in 
order to make the provisions of R. 2, 
O. 2 applicable, the cause of action for 


*(Against order of J. M. Mohapatra, 
- Addl, Dist. J., Cuttack in T. A. Nos 





101 and 96 of 1973, D/- 21-3-1974.) 
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the two suits must be the same, ie. the 
facts of one which would entitle the 
plaintiff. to the right claiméd in the 
other must be the same, In determining 
whether the cause of action in both the 
‘suits. are the same, it should not merely 
be similar, but it should be the same. 
ie. one and identical with the previous 
~one, Further, in order to apply R. 2 of 
O. 2, it ig mecessary that facts which 
would entitle the plaintiff to the right 
claimed in both the suits must be the 
same, If, apart from what is required 
to be proved in the first case, some addi~ 


| tional facts have to be proved in the 


second one it cannot be said that the 
two suits are based on the same cause 
of action. Case law discussed. 

Held on facts that bar to maintain~ 
ability of subsequent suit envisaged in 
R.. 2 was not applicable. {Para 18) 


. Amo: AIR Comm, Civil P. C. (Sth 
Edn), O2R2N. 2. 
Cases Referred: Chronolegical Paras 


- (1967) 8 Guj LR 677 18 
AIR 1969 All 248 8 
(1966) 2 Andh WR 253 18 
AIR 1964 Bom 42 l 18 
AIR 1957 SC 133 N 8 

_ AIR. 1956 Raj 171 8 
AIR 1949 PC 78 18 
AIR 1940 Pat 76 19 
AIR 1938 Lah 686 8 

` AIR 1924 Pat 657 8 


N. Mukherjee and M. Sinha, ‘for Ar 
pellants; R. C. Patnaik, Ganeswar Rath 
‘-and Mrs. A. K. Padhi, for Respondents 

JUDGMENT:— Second Appeal No 
195/74 arises out of Title Appeal No, 101 
of 1973 which was in respect of Title 
Suit No. 48 of 1966. The defendants in 


” the suit have lost in both the courts be- 


low and have preferred this second 
appeal. 

* 2. Second Appeal No. 198 of 1974 
arises out of Title Appeal No. 96 of 1973 
_ which relates to Title. Suit No. 138 of 
1969, In that suit the appellants in this 


. appeal were the principal defendants. 


ae ‘Besides them, there was another defen- 


dant (pro forma defendant No. 5) in that 
suit. In that, suit the reliefs claimed 
were jointly on behalf of the plaintiffs 
and pro forma defendant No, 5. 
That suit owas dismissed, and the 
plaintiffs preferred Title Appeal No. 96 
of 1973 impleading pro forma defendant 
No, 5 as pro forma respondent No. 5 in 
the said appeal. Both Title Appeals Nos, 
-101/73 and 96/73: were disposed of by 
one judgment by the court below, Se by 
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“order No, 3 dated 28-8-74- passed in Se- 
` cond Appeal No, 196 of 1974 both these 
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second appeals were ordered to be heard . 
analogously.. The suit -lands and the 
basis of claim to the same in the two 
suits are different, and one was filed 
after three years of the filing of the 
other. After hearing the counsel appear- 
ing for both the parties I feel that J 
should better deal with each of the se- 
cond appeals separately in this judg- 
ment, 


Second Appeal .No. 195 of 1974. 


3. The defendants in Title Suit No 
58 of 1966, who have lost. in both the 


-courts below, have preferred this appeal. 


The plaintiffs’ suit (Title Suit No. 48) 
6) is for ejectment of the defendants 
{appellants herein) from the suit land, 


-as described in the plaint, and for an 


injunction restraining the defendants 
from interfering with the possession of 
the plaintiffs over the suit land. The 
plaintiffs’ case in short is that the sutt 
land belonged to one Rani Dei and she: 
made a gift of the suit land and some 
other properties, as per the registered 
gift deed Ext. 6, in favour of the deity 
Sri Fadhamohan ‘Thakur. Nila Bewa, the 
mother of Rani Dei, who was originally 
the owner of the’ suit land, also executed. © 
a deed of relinquishment (Nadavi Patra} 
Ext, 7 in favour of the deity. The deity, 
represented by its marfatdar Mahanta 
Madan Mohan Das, sold the suit land 
along with some other lands to some of 
the ancestors of the plaintiffs for value 
by a registered sale deed dated 6-9-1943, 
From the date of the sale the ancestors 
of the plaintiffs were and after them the 
plaintiffs are in possession of the suit 
land, In July 1960 defendant No. 1 took 
the permission of the father of the plain- 
tiffs to keep his (D. 1) cattle temporarily 
on the suit land. But after some time the 
defendants stealthily constructed a hut- 
ment on the suit land without the knows 
ledge and consent of the plaintiffs, 
Hence this suit. 


5. The defendants’ case in short is 
that the plaintiffs and/or their predeces~ 
sors-in-interest never acquired any title 
to the suit land and they were never in 
possession of the suit land. According 
to the defendants the suit land belongs 
to their father and it is a part and par- 
cel of their homestead, and they have 
all. along been in possession of the same 
They have also alternatively pleaded 
that they have perfected their title te 


. the suit land by' adverse possession, 
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6. The trial court decreed the plain- 
tiffs’ suit on the findings that-they have 
- acquired valid title to the suit land by 
-purchasing the same from the deity as 
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per the registered sale deed Ext, 5, and . 


that they were in possession of the suit 
land within 12 years of the institution 
of the suit, The defendants’ claim over 
the suit property was not accepted and 
they were directed to be evicted from 
the suit land. 


7. The appeal preferred ` by the de 
fendants against the decision of the trial 
court was dismissed. The appellate court 
also held that the plaintiffs had acquir- 
ed valid title to the suit property and 
that they were in possession of the 
same. It further held that the deien- 
dants came to possess the suit land with 
the permission of the plaintiffs and as 
such they were liable to be evicted 
therefrom, 


8. Mr. Mukherjee, the learned coun- 
sel for the appellants, urged that the 
deity had no title to the suit property 
as the gift of the suit property made by 
Rani Dei in favour of the deity was not 
valid and it did not confer any title to 
the suit property on the deity. In this 
connection Mr. Mukherjee contends that 

' in this case there is no evidence of the 
ceremonies of Sankalpa and Samarpana 
of the property in favour of the deity 
which are essential for making a valid 
dedication,.and that being so it is not 
established in this case that there was 
valid dedication of the suit property in 
favour of the deity. In support of his 
above. submission he has cited the deci- 
sion reported in ATR 1924 Pat 657 (Deo 
Saran v. Deoki). That decision nowhere 
states that in order to make valid dedi- 
cation. of property in favour of a deity 
one should establish that there were 
rituals er ceremonies of Sankalpa and 
Samarpana, The decision says that as 
per the Hindu Law the essential ingre- 
dients to constitute a gift, whether of 
moveable or of immoveable property, 
are Sankalpa and Samarpana whereby 
the property is completely given away 
by the donor and he thereby complete- 
ly divests himself of his ownership in 
the property in favour of the donee. It 


js nowhere said in that decision that- 


there should be regular ceremonies andl 
or rituals of Sankalpa and Samarpana 
fo: the purpose of making a valid de- 
dication of the property in favour of 
the deity. In that decision it has been 
held that the essential ingredients 


N 





. made in the context of the 


, 


for — 


is established if it is shown that 


Prs. 8-8] Ori. 205 


making such a gift are that the donor 
should: voluntarily and without conside- 
ration transfer the property to the 
— and the donor in giving away of 
property must completely divest 
hans of the ownership of the property 
in favour of the donee. It is also held 
that registration of the gift deed, which 
is required under S., 123 of the T. P. 
Act, affects only the onus-so far as the 
execution thereof is concerned, but will 
in itself be no proof of the real dedica- — 
tion of the property or the divesting of 
the ownership therein by the donor, The 
observations in the said decision were 
contention 
raised on behalf of the parties that the 
proof of the registered deed is conclu- 
sive as regards the creation of the trust 
and dedication of properties in favour 
of the deity, and that no subsequent act 
or conduct of the dedicator is admissi- 
ble to show that there was no real de~ 
dication. While answering that question 


their Lordships have however reiterat- 


ed the well settled law that a valid de- 
dication of property in favour of a deity 
the 
donor intended to make a gift in favour 


_of the deity and that he completely di- 


vested himself of the a in favour 
of the deity. 


In paragraph 80 of the decision -re~ 
ported in AIR 1969 All 248 (Shanti 
Sarup v. R. S. Sabha) it has been held . 
that in the case of religious endowments 
it is not at all necessary that any parti- 
cular ceremony should be performed 
before the gift of endowment becomes 
valid and binding. It is held that the 
gift would be complete as soon as there 
is clear evidence to show that the donor 
intended to make a gift in favour of a 
charity and that he had divested him- 
self of the property which he intended 
to make a gift of or to dedicate, In’ 
paragraph %4 of the same decision ` it: 
has been held (at p. 266 of AIR All):— 

“It is settled law that an endowment 
can validly be created in favour of an 
idol or temple without the performance | 
of any particular ceremonies provided. 
the settlor has clearly and unambigu-~ 
ously expressed his intention in that be- 
half, vide AIR 1957 SC 133, Jai Dayal v. 
Dewan Ram Saran Das; AIR 1938 Lah 
686 and Deeplal v. Parashwanath Digam- 
ber Jain Vidyalaya Mahamantri Shri 
Gulabchand, ATR 1956 Raj 171.” 


From the above decisions it is quite 
clear that in order to establish the vali- 
dity of the gift it was not necessary for 
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‘{the plaintiffs to adduce evidence that 
jceremonies of Sankalpa and Samarpana 
‘were held for that purpose. However, 
- for the. purpose of examining as to whe- 
i ther a valid gift was really made or not 
one has to see from the evidence on 
irecord as to whether the owner volun- 
i tarily transferred the property in fav- 
our of the deity without any considera- 
tion and completely divested himself of 
the ownership of the property in favour 
|" the donee, 


; 9. In this case the deed of gift Ext. 
i® has been registered. The contents of 
the gift deed clearly show that the donor 
in transferring the property mentioned 
jin that deed in favour of the deity com- 
pletely divested herself of her owner- 
ship in the said property in favour of 
‘the deity. Very soon thereafter Nila 
! Bewa, who was the original owner of 
the suit property, executed a deed of 
irelinquishment (Ext. 7) in favour of the 
deity. In that deed it is stated that she 
had given the said property to Rani Dei, 
and she (Nila Bewa) had no right, title 
jand interest in the same. It is also stat- 
(ed therein that the gift of the property 
‘made as per Ext, 6 by Rani Dei was a 
‘valid gift, and Nila Bewa had absolute- 
ily no objection to the same, It is fur- 
ther stated that if she still had any 
right, title and interest in the said pro- 
pery she completely relinquished the 
‘same in favour of the deity by the said 
ideed. ; 


, From the contents of Exts, 6 and 7 it 





of the property.not only completely di- 
vested herself of her ownership in the 
‘suit property in favour of the deity but 
her mother, the original owner of the 
suit property, within a short time of the 
‘execution of Ext. 6 executed the deed 
of relinquishment (Ext. 7) in favour of 
ithe deity in order to allay any doubt 
whatsoever about the complete vesting 
of the property in the deity Ext, 6 is 
dated 18-4-31 and Ext. 7 is dated 3-7- 
31. There is nothing on record to indi- 
cate that Rani Dei or Nila Bewa ever 
raised any objection or did any such act 
which would indicate that they did not. 
have the intention to completely divest 
themselves of their right, title and in- 
terest in the suit property in favour of 
the deity. None of the descendants-in- 
interest or any of their relations have 
ever indicated their objection in any 
form or manner against the said dedi- 
cation. The suit property was sold to 
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is quite evident that Rani Dei, the donor . 
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the plaintiffs as per Ext. 5 dated 6-9-43, 
that is after about 12 years of its dedi- 
cation to the deity, The transfer of tha 
said property and delivery of possession 
thereof in favour of the ancestors of the 
plaintiffs also indicate that the marfat- 
dar of the deity had taken possession of 
the property from the donor at the time 
when the said gift was made. The de- 
fendants who contest the validity of the 
gift have not adduced any: evidence to 
show that the deity was not in possess 
sion of the property. 


The suit was instituted in the year 
1966; the evidence in the suit was re- 
corded in January, 1973. Thus the insti- 
tution of the suit was more than 30 years 
after the execution of the deed of gift 
in favour of the deity, and the record- 
ing of evidence was more than 40 years 
after the gift. The deed of gift (Ext. 6) 
and the deed of relinquishment (Ext. 7) 
have been filed in original in this suit 
by the plaintiffs, That indicates that 
after purchasing the property from the 
marfatdar of the deity, the vendees, ie. 
the plaintiffs’ ancestors, received posses- 
sion of the relevant documents of title 
in respect of the suit land besides pos- 
session of the same, Ext. 12 shows that 
the marfatdar of the deity had institut- 
ed a suit against Bula Sahu, the ances- 
tor of the defendants and another per- 
son for their forcibly taking possession 
of the suit land at one time. That suit 
was decreed in favour of the deity, the 
deity’s title to the suit land was declar- 
ed and the defendants were ordered to 
be evicted from the suit land, That also 
indicates that the marfatdars of the deity 
were taking steps to safeguard the right, 
title and interest of the deity in the suit 
property. 

In that suit Rani Dei and Nila Bewa 
were impleaded as pro forma defendants, 
and they did not contest the suit. That 
also indicates that Rani Déi, the record- 
ed owner of the suit land as seen from 
Ext. 15, and her mother Nila Bewa, the 
original owner of that property, did not 
contest the gift in favour of the deity. 

From the above facts it becomes quite 
evident that the gift was made volun« 
tarily by Rani Dei, the recorded owner 
of the property, and she and her mother, 
the previous owner of the property, 
completely divested themselves of their 
Tight, title and interest in the suit pro- 
perty in favour of the deity. On the 
above evidence on record and on the 
registered deed of gift Ext, 6 it is estab- 
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lished that a valid gift of the suit pro-~ 


perty was made in favour of the deity. - 


10. Mr. Mukherjee further - contend- 
ed that the said Rani Dei and: Nila Bewa 
became- widows before the ‘coming into 
effect of the Hindu Women’s Right ta 
Property Act, 1937, and so they did not 
have ‘absolute ownership over the suit 
property and could not, therefore, make 
a valid gift of the absolute right and 
title in the said property in favour of 
the deity, and so the marfatdars of the 
deity could not make a valid transfer 
of the absolute ownership in the suit 
property in favour of the plaintiffs. 
From the impugned judgments it ap- 
pears that this question was not raised 
in any of the courts below. No issue 
was framed on this topic, If the defen- 
dants wanted a decision on this question 
they should have asked for the framing 
of an-issue on that question so that evi- 
dence could have been adduced on this 
issue, A decision of that question would 
require consideration of various facts, 
and that issue cannot be decided by ran- 
dom reference to facts appearing here 
and there on record and without giving 
the opposite party an opportunity to ex- 
plain those facts or to rebut.the same. 
As no issue was sought to be framed on 
this’ question of fact, and. as the plain~ 
tiffs did not have the opportunity to 
adduce evidence on this issue, this ques- 
tion cannot be allowed to be agitated 
and decided for the -first time in this 
second appeal. Moreover, even on the 
vesting of limited ownership in the pro- 
perty on the deity and/or on the’ plain- 
tiffs as alleged by Mr. Mukherjee, the 
defendants, in the facts and circumstan- 
ces of this case, do not get any better 
foothold in the suit property, especially 
in view of the concurrent finding of fact 
of both the courts below that the defen- 
dants did not have any right, title or 
interest in the suit land. 


11. The findings and the conclusions 
of the court below are not challenged 
on any other ground, The findings of 
the two courts below have been arrived 
at on cogent and convincing discussion 
and consideration -of the relevant evi- 
dence on record, and I do not see any 
reason to interfere with the same. 


This appeal accordingly is dismissed 
with costs. . - SE 
Second Appeal No. 198 of 1974. 
12. The plaintiffs’ case, in short, in 


Title Suit No. 138 of 1969, out of which. 


Bipin v. Rudranarayan | 


(S. Acharya J.) [Prs. 9-15] Ori. 207. 


this second appeal arises is that defen- 
dants 1 to 4 were in permissive posses- 
sion of the suit land as specifically de- 
scribed in this case, and they, without 
the knowledge and permission of the 
plaintiffs, constructed a portion of a 
hutment on the suit land and did not 
remove the same in spite of repeated 
askings of the plaintiffs. According to 
the plaintiffs, the ancestors of the plain- 
tiffs and that of pro forma defendant 
No. 5 purchased the suit land by a re- 
gistered sale deed dated 4-9-43 execut- 
ed by Bula Sahu, the husband of defen- 


- dant No. 1 and father of defendants 2 


to 4. Since that time the plaintiffs’ pre~ 
decessors-in-interest were and after 
them the plaintiffs are in possession of 
the suit land. In July 1960 defendants 1 
to 4 took permission from the plaintiffs 
to tether their cattle temporarily on 
one portion of the suit land, but in De- 
cember, 1960 they, without the permis- 
sion and knowledge of the plaintiffs, 
constructed a hut, a portion of which 
encroached upon the suit land, and they 
did not remove the same in spite of re- 
peated demands of the plaintiffs, 


13. Defendants 1 and 2 only contest- 
ed the suit, Defendants 3, 4 and 5 set 
ex parte in this suit. 


.14. The case put forward by defen- 
dants: 1 and 2 in their joint written 
statement is that Bula Sahu never exe- 
cuted any.sale deed in favour of the 
predecessors-in-interest of the plaintiffs 
and pro forma defendant No, 5, and they 
were never in possession of the same. 
Bula Sahu was a leper, and the deed 
under which the plaintiffs and defen- 
dant No. 5’claim title to the suit -land 
was obtained by false personation and 
by practising fraud on the Sub-Regis- 
trar, The suit property is a part and `’ 
parcel of the homestead property of de- .- 
fendants 1 to 4 and they are all along 
in possession of the same, Their alter- 
native case is that they have acquired 
title to the suit property by adverse 
possession. 


15. The trial court found that the © 


plaintiffs’ predecessors-in-interest ac- 
quired title to the suit property by pur- 
chasing the same from Bula Sahu as per 
the registered sale deed Ext. 1, and they 
and the plaintiffs were in possession of 
the same within 12 years of the suit. It 
also held that defendants 1 to 4 were 
in permissive possession of the same to 
keep their cattle thereon ` and hence 
were liable to be evicted therefrom by 
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the plaintiffs. But, it held, that as the 
cause of action of this suit is the same 
as the cause of action in the previous 
; suit (T. S. No. 48/66) instituted by the 
plaintiffs against these defendants, this 
. suit was hit by O. 2, R. 2, C.P.C. On this 
| consideration and conclusion it dismiss- 
ed this suit. 

18. The appellate court, while con- 
firming all the findings of fact of the 
frial court, has held that this suit is not 
hit by O. 2, R. 2, C.P.C. On the above 
findings it has decreed the plaintiffs’ 
suit, declaring the plaintiffs’ right, title 
and interest in the suit land and direct~ 
ing eviction of the defendants 1 to 4 
therefrom. 


“17. Mr: Mukherjee, the learned coun- 
sel for the appellants, contends that the 
cause of action of this suit and that of 
| T. S. No. 48/66, as stated in paragraph 7 
of the plaints in both the suits, being 
' exactly the same, this later suit of 1969 
is hit by the provisions of O. 2, R. 2, 
, C.P.C. and hence is liable to be dismiss- 
ed and was rightly dismissed by the 
| trial court. 


18. To make R. 2 of O. 2 C.P.C. ap- 
plicable two conditions must be satisfied, 
namely (1) that the previous and the 
{present suit must arise out of the same 
Į cause of action, and (2) secondly they 
must be between the same parties. 
| ((1966) 2 Andh WR 253, Suryanarayana 

Murti v. Chandramma Dhora), So where 
| the plaintiff or the defendant in the sub- 
‘| sequent suit is different from the plain- 
| tiff or the defendant in the previous 

suit, the rule does not apply. Defendant 

No. 5 in this suit was not a party in the 

previous suit (T. S. No. 48/66), Moreover, 

in order to make the provisions of R. 2 

of O. 2, C.P.C. applicable, the cause of 

action for the two suits must be the 
same, ie, the facts of one which would 
entitle the plaintiff to the right claimed 

‘in the other must be the same. In deter- 

mining whether the cause of action in 
both the suits are the same, it should 
‘not merely be similar, but it should be 
the same, i.e. one and identical with the 
previous one. ((1967) 8 Guj LR 677, 
Dhabubai v. Bai Ratan), Moreover, in 
order to apply Rule 2 of Order 2, C.P.C. 
lit is necessary that facts which would 
‘entitle the plaintiff to the right claimed 
in both the suits must be the same. If, 
apart from what is required to be prov- 








have to be proved in the second one it 
cannot be said.that the two suits are 
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ed in the first case, some additional facts - 


ALR 


-based on the same cause of action. ((1966) 


2 Andh WR 253), In that decision it has 
been observed that a rough test to as- 
certain as to whether the cause of action 
in the second suit is the same as that in 
the first suit is to see whether the same 
evidence will sustain both the suits. 


In the cases reported in AIR 1949 PC 
Y8 (Md. Khalil Khan v. Mahbub Al 
Mian) and AIR 1964 Bom 42 (Dwaraka- 
das v. Vimal) it has been held that if 
the evidence to support the two claims 
is different, then the causes of action 


. are also different, 


19. The parties in this suit are not 
identically the same as those in Titla 
Suit No, 48 of 1066. Pro forma defen- 
dant No. 5 in this suit was not a party 
in Title Suit No, 48/66, The suit land in 
this suit is Ac. 0.002 dec. in plot No, 109, 
whereas the suit land in Title Suit No. 
48/66 is Ac. 0.033 out of plot No. 108, 
The plaintiffs’ claim of title over the 
suit land in this"suit is completely dif- 
ferent from the basis on which they 
claim title to the suit land in Title Suit 
No. 48 of 66. To establish the right, title 
and interest in the two suit plots in the 
two suits the plaintiffs were required to 


` and had to adduce, distinctively sepa- 


rate evidence. The respective defence 
put forward by the contesting defen- 
dants in respect of the suit lands in tha 
two suits had to be and was actualy 
completely different sale deeds of twa 
different dates. The vendees in the two 
sale deeds are different. In AIR 1940 Pat 
%6 (Sheokumar Singh v. Bechan Singh) 
it has been held that two sale deeds giv- 
ing rise to distinct contracts between the 
parties will be- considered to be distinct 
and separate cause of action. 

On the above considerations it cannot 
be said that this suit is hit by the provi- 
sions of O. 2, R. 2 C.P.C. merely be~ 
cause the averments in para, 7 of tha 
plaints in both the suits are in the sama 
language. The cause of action mentioned 
in that para refers to the time from 
which the right to sue accrued to ‘tha 
plaintiffs, 


The court below on a consideration of 
the facts of these two suits and the law 
on the subject has arrived at the finding 
that this suit is not barred under O. 2, 
R. 2 C.P.C. On a consideration of the 
distinctive features in the two suits and 
the law on the subject as stated above 
I am convinced that the said finding of 
the appellate court is perfectly correct 
and justified, 
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20. Mr. Mukherjee- made a vain at- 
tempt to assail the concurrent findings 
of fact of both the courts- below, that 
Bula Sahu at the material time was cap- 
able to executing documents, and _-that 
Ext, 3, the sale deed in favour.. of the 
predecessors-in-interest of the - plaintiffs 
and pro forma defendant No, 5 was 
validly executed by him, and that the 
plaintiffs and pro forma defendant No. 
5 acquired valid title to the suit pro- 
perty thereunder. Both the courts below 
have arrived at the said findings on 4 
cogent and convincing consideration and 
discussion of the evidence on record. 
Mr. Mukherjee could not show any con- 
vincing ground on which the said con- 
current findings of fact could be assail- 
ed in this second appeal, I do not there- 
fore attach any importance or weight to 
the submissions of Mr, Mukherjee in 
this connection. 

21. The impugned judgment. could 
not be assailed on any other ground. 

22. I, therefore, do not see any merit 
in this appeal and it is accordingly dis- 
missed with costs. 

23. In the result, therefore, Second 
Appeal No. 195 of 1974 and Second Ap- 
peal No. 196 of 1974 are dismissed with 
costs, 


Appeals dismissed.. 
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R. N. MISRA, J. 
Radhamoni Padhiari, Petitioner v. 
Tangudu Jaganatham and another, Op- 
posite Parties, 
Civil Revn. No. 206 of 1977, D/- 21-6- 
1978.* 


(A) Civil P. C. (5 of 1908), O. 8, R. 10 
~— Ex parte proceedings — Failure to file 
written statement Defendant can 
participate in the remaining proceedings. 

(Para 4) 
: AIR Comm., C. P. C. (Sth Edn.), 
eas R. 10, N. 18. 
(B) Civil P. C. (5 of 1908). S. 115 and 
9, R. 7 — Ex parte decree ìn suit 
ding révision against dismissal of ap- 
lication under ©O. 9, R. 7 — Revision 
not become infructuous — Further 
ings in suit will stand vacated. 
1955 SC 576, Foll. (Para 5) 
o: AIR Comm., C. P.C. (@th Edn), 
N. 16B; O. 9, R. 7, N. 5. 


order of H.. B. Das, Addl. Munsiff, 
, D/- 2-3-1977), 


— 


0. 
o. 
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‘Padhsinonl v. T. Jaganatham (R. N. Misra. J.) 
“Cases Referred: 


[Prs, 1-3] Ori. 200 


- Chronological Paras 

AIR 1965 Mys 300 3 
AIR 1955 SC 576. 3 

Asok Mohanty, for Petitioner, YS R 
Murty, for Opposite Parties. 

ORDER: — This is an application of 
the defendant No, 1 challenging the 
‘order dated 2-3-1977 made by the learns 
ed trial Judge rejecting her application 
under O. 9, R. 7 of the Civil P. C. 


2. Money Suit No. 6 of 1976 was 
instituted on 20th March, 1976, for reco- 
very of a sum of Rs, 2,500 along with 
{interest on the footing that the defen- 
dant No. 1 had undertaken to pay the 
said amount representing 50% of the 
consideration of a registered sale-deed. 
Several adjournments were taken by the 
defendant to file written statement and 
the Court had given extension till 1st of 
Feb., 1977, peremptorily for the pur- 
pose. An application for further time to 
file. written statement was rejected 
‘Ist of Feb., 1977 and the suit was posted 
to 8-2-1977, On that date, defendant 
having not taken steps she was set ex 
parte and the suit was posted to 17-2- 
1977 for ex parte hearing, On this ad- 
journed date, an application under O. 9, 
R. 7 of the Civil P. C. was filed which 
the learned Trial Judge has rejected on 
2nd March, 1977. Before the Civil Revi- 
sion was filed in this Court, the suit was 
decreed ex parte on 13-5-1977. 


3. An objection regarding maintain- 
ability of this revision has been raised 
by Mr. Murty on the footing that the 
suit itself having already been disposed 
of, the revision challenging an imterlocu- 
tory order dated 2nd March, 1977, is not 
maintainable, Reliance is placed on the 
decision of the Mysore High Court in 
the case of T. C. Malleshappa v. Firm of 
Sha Veer Chand Pratapmal, AIR 1965 
Mys 300. - According to Mr. Murty the 
facts of the reported decision are almost 
similar to the facts of the present case 
and the decision supports his stand. On 
the other hand, Mr, Mohanty for the 
petitioner relying upon the ratio of the 
Supreme Court decision in the case of 
Shiromani Gurdwara Prabandhak Com- 
mittee. Amritsar v. Raja Shiv Rattan 
Dev Singh. AIR 1955 SC 576 and a 
couple of Bench decisions of this Court 
contends that if the impugned order is 
vacated on some tenable ground, the sub- 
sequent proceedings basd upon the im- 
pugned order are bound to stand vacated 
and they cannot stand in the way of 
petitioner challenging the impugned 
order. ; s $ ; 





on ` 
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4. Legal position is settled beyond 
oubt that even if a defendant does 
not file a written statement, he is 
ntitled to participate in the pro- 
eedings without any written plea 
After the defendant in the instant 
case had been set ex parte, an 
application had been made to recall the 
order and to allow her to file a written 
statement and to participate in the pro- 
ceeding, On 2nd of March, 1977, when 
that application was rejected, the. trial 
Court should have made it clear that 
even if on the facts of the case the 
ldefendant was not being relegated to the 
‘position as on 1-2-1977, she was free to 
‘participate in the proceeding, cross-exa- 
mime witnesses of the plaintiff and even 
lead evidence to meet the evidence led 
by the adversary. Once the defendant 
came forward in the case to participate 
in the proceedings, there was no justifi- 
cation to keep her out and the learned 
trial Judge would have acted . within 
his discretion in an appropriate way by 
allowing the defendant to participate in 
the proceedings on terms of cost. 


5. The nature of the suit is such that 
here may be a fair defence to raise and 
it would not be proper to throw out the 
pplication on the ground that after the 
impugned order there has been an ex 
parte decree which the defendant has not 
‘challenged, Adopting the ratio indicated 
by the Supreme Court, I am inclined to 
lagree with Mr. Murty that the prelimi- 
mary objection should be overruled. 


6. Coming to merits of the matter, 
Mr. Mohanty has suggested that the ap- 
plication may be allowed on terms of 
cost, For the reasons already indicated 
while dealing with the preliminary point, 
I am prepared to allow the application 
on condition that within a month from 
today, the petitioner (defendant No. 1) 
shall either pay to Mr. Murty in this 
Court or deposit in the trial Court, cost 
amounting to rupees two hundred. This 
amount shall not form part of costs in 
the litigation, If there is failure to com- 
ply with the direction, this order shall 
not operate and the ex parte decree shall 
stand. If the cost is deposited or paid as 
directed, Mr. Mohanty undertakes that 
the written statement would be filed 
- within a week thereafter. The learned trial 
Judge will then proceed to dispose of the 
suit in accordance with law. 

Revision allowed. 


[Prs, 1-2] Udayanath v. Revenue Divnl. Commr. (Acharya J.) 


A.LR, 
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S. ACHARYA AND 
P. K. MOHANTI, JJ. 


Udayanath Satapathy, Petitioner v, 
Revenue . Divisional Commr., Central 
Division, Cuttack and omera Opposite 
Parties, 


Original Jur. Case No. 830 of 1977, 
D/- 10-5-1978.* 

Limitation Act (36 of 1963), s. 5 — 
Condonation of delay “Sufficient 
cause” — Determination — Matters te 
be taken into consideration, 


Where the party’s lawyer laboured 
under a bona fide belief that the limi- 
tation under certain statute for filing the 
revision was of 60 days and not 30 days 
as was held by the Court, the delay in 
filing the revision was held could be con- 
doned. AIR 1978 SC 537, Foll 

(Paras 4, 5) 


Anno: oa Comm., Limitation Act 
(5th Edn.), S. 5, Notes 6, 13-B. 
Cases Referred : Chronoiogical: Paras 
AIR 1978 SC 537 3 
(1978) 45 Cut LT 589 2 
AIR 1972 SC 749 3 
AIR 1980 SC 260 ` 3 

S. Misra No. 2, B. Das and U, K 


Mohapatra, for Petitioner; B, B. Mohanty, 
Govt. Advocate, for Opposite Parties, 


ACHARYA, J.: — O. L. R. Appeal 
No. 58 of 1976, filed by the petitioner 
before the Additional District Magistrate, 
Puri, was dismissed on 23-68-77. Against 
the said order the petitioner filed O.L.R, 
Revision No. 206 of 1977 before the 
Revenue Divisional Commissioner, Cen- 
tral Division, Cuttack (opposite party 
No. 1) on 20-8-77 on various grounds. 
Along with the said revision petition the 
petitioner filed a petition under S. 5 of 
the Limitation Act. Opposite party No. 1 
by his order dated 19-9-77 has dismissed 
that revision on the ground that the said 
revision was not filed within the period 
of limitation. This writ petition has been 
filed against the said order of dismissal, 


2. The learned Revenue Divisional 
Commissioner .has found that the limi- 
tation now prescribed for filing such 
revision petition is 30 days, 









*(To set aside order of 
sekharan. Revenue Divisional G 
Central Divna, Cuttack, D/- 19-4 


HV/HV/D194/78/AMG/DVT 
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petition was to be filed within a period - 


of 60 days or 30 days was not without 
doubt for reasons stated in the Judgment 
in O. J. C. No. 829 of 1977 ..(Ramanath 
Sahu v. R. D. C., Central Division, Cut- 
tack) of this Court dated 26-4-78.* While 
dealing with the law on the subject it 
has been held in that judgment that — 

“While by amendment of sub-s. (2) of 
S. 63 the limitation has been reduced, 
no modification has been made in the 
rule and he (Le. the Standing Counsel 
for the State) has assured us that no 
time would be lost in rectifying the mis- 
take.” 


While holding that the period of limi- 
tation applicable for the purpose of revi- 
sion is 30 days as provided im S, 63 (2) 
of the Act, the - Bench holds that there 
was a clear scope for the petitioner in 
that case to have been misguided because 
R. 44 had not been properly amended, 
and so if the delay was not condoned 
the petitioner would be visited with in-. 
justice. Considering the above facts the 
said Court condoned the delay. 


3. Their Lordships of the Supreme 
Court in Sandhya Rani Sarkar’s case 
reported in AIR 1978 SC 537 have ob- 
served that (at p. 542) — 


“It is undoubtedly true that in dealing 
with the question of condoning the de- 
lay under S. 5 of the Limitation Act the 
party seeking relief has to satisfy the 
Court that he had sufficient cause for 
not preferring the appeal or making the 
application within the prescribed time 
and this has always been understood to 
mean that the explanation has to cover 
the whole period of delay, vide Sitaram 
Ramcharan v. M. N. Nagarshana (1960) 
1 SCR 875 at 889 : (AIR 1960 SC 260 at 
pp. 265-66). However, it is not possible 
to lay down precisely as to what facts 
or matters would constitute ‘sufficient 
cause’ under S. 5 of the Limitation Act. 
But those words should be liberally 
construed so as to advance substantial 
justice when no negligence or any inac- 
tion or want of bona fides is imputable to 
a party, ie., the delay in filing an appeal 
hould mot ‘have been for reasons which 
negligence in not 









or should have taken. What would 
ch necessary steps will again depend 
the circumstances of a particular 


(1972) 
: (AIR 1972 SC 749).)” 


ed in (1978) 45 Cut LT 589, 
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4. In this case as there was possi- 
bility for the petitioner’s lawyer in the 
Court below to be labouring under a 
bona fide belief that the revision peti- 
tion could be filed within 60 days as the 
relevant rule had not been rectified, it 
canmmot be said that the petitioner acted 
negligently in not filing the revision in 
time. From the impugned judgment it is 
evident that the petitioners counsel 
urged that the period of limitation for 
the said petition was 60 days and not 30 
days and he tried to substantiate his 
argument by referring to R. 44 which 
created the anomaly. In the petition’ 
under S. 5 of the Limitation Act it was. 
mentioned that the petitioner’s Advocate 
was labouring under a bona fide belief’ 
that the limitation for filing the revision 


was 60 days. 


5. On the aforesaid facts and consi- 
derations we condone the delay in filing 
the revision petition in the Court below 
and set aside the impugned order dis- 
missing the revision petition only on the 
ground ‘of limitation. The revision peti- 
tion is accordingly restored: to the file 
of the Revenue Divl. Commr., Central 
Division, .Cuttack (opposite party No. 1). 
The lower Court records be sent back to 
the Court of the Revenue Divisional 
Commissioner, who, on giving an oppor- 
tunity of hearing to both the parties, 
shall dispose of the same on merits in 
accordance with law. .An appropriate 
writ be issued accordingly only against 
opposite party Nc. 1 as prayed for by 
the counsel appearing for the petitioner. 


6. The writ application is allowed. 
Parties to bear their own costs of this 
application. 

MOHANTI, J.: — I agree. 

Petition allowed. 
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R. N. MISRA AND 
P. K. MOHANTI, JJ. 


Girish Chandra Sahu and others, Ap- 


pellants v. Nagendranath Mitra and 
others, Respondents. 
Second Appeal No. 154 of 1975, 


D/- 10-3-1978.* 


(A) Easements Act (5 of 1882), S. 4— 
Essentials of easement—Claim for natu- 


*(From or order of J. M. Mohapatra, ‘Addl. 
Dist. J.. Cuttack, D/- 19-3-1975). 


EV/FV/B832/78/MBR/RSK 
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ral right when easementary right cannot 


be established. 


For the acquisition of an easement, 
there must be two tenements — a domi- 
nant and a servient — and title to these 
two tenements must inhere in different 
persons, (Para 9} 

Where title of both the adjoining plots 
vested in the planitiffs before acquisition 
of one of the plots by the State Govern- 
ment and access was claimed to the 
highway over the acquired plot from the 
plot in possession, there could be -no 
scope for acquisition of an easementary 
right, The plaintiffs, however, can fall 
back upon the natural right arising out 
of relative location of their land and the 
highway, The Easements Act is not ex~ 
haustive on. the law relating to the 


matter and it cannot be said that the - 


plaintiffs would not have any cause of 
action if they were not able to establish 
an easementary right. AIR 1951 Orissa 
124, Applied. (Paras 9, 10) 

Anno: AIR Manual (8rd Edn.), Ease- 
ments Act, S. 4, N. 2. 

(B) Civil P. C. (5 of 1808), O. 1, R. 10 
=- Necessary party — Suit for injunc- 
tion restraining defendants from inter- 
fering with plaintiff right of passage 
over land leased out to defendants by 
State — State not resisting plaintiff's 
right of easement — State is not neces- 
sary party. (1972) 38 Cut LT 105, Rel, on. 


: , (Para 8) 
- Anno: AIR Comm., C.P.C. (9th Eda), 
O. 1, R. 10, N. 13. Si 
Paras 


Cases Referred: Chronological i 
(1972) 38 Cut LT 105 8 
AIR 1951 Orissa 124 : ILR (1958) Cut 595 
7, 10 
AIR 1939 Pat 683 10 
AIR 1938 Pat 423 10 
AIR 1937 Cal 355 8 
ATR 1935 Lah 198 10 


1935 AC 16: 151 LT 286, Marshall v. 
Mayor, Aldermen and Burgesses of the 


County Borough of Blackpool 10 
AIR 1928 Cal 23 8 
AIR 1916 PC 3 § 


(1879) 4 CPD 172: 40 LT 579, Bryant v. 
. Lefever 9 
(1875-76) AC 662, William Lyon v.. War- 
dens & Co. of the Fish Monger’s Co. 
ete. 10 
R. Mohanty, for Appellants; R. C, 
Patnaik, for Respondents, ; 
R. .N. MISRA, J.: — Defendants 1, 2 
and 3 have carried this appeal against 
the affirming judgment and decree of the 
learned Additional District Judge of 


PE Sa an 


A.L E. 


Cuttack in a suit for permanent and 
mandatory injunction. 


2.. Plaintiffs 1 and 2 and. pro forma 
defendants: 4 and 5 were owners of plots 
Nos. 827. and 828 lying to the immediate 
north of the . Cuttack-Paradeep Road, 
Plot No. 828 with an area of 2 decimals 
which lay between plot No, 827 and. the 


road was acquired by the State Govern- 


ment under the provisions of the Land 
Acquisition Act pf 1894 for the purposes 
of widening the road. With the acquisi- 
tion of plot No,! 828, plot No, 827 be- 
came the abutting land. As the level of 
the said plot was low, plaintiffs decided 
to fill it up amd raise structures there- 
upon for the purpose -of constructing 
shop rooms. Defendants 1.to 3 negotlat- 
ed with the plaintiffs for purchase of the 
property, but the owners were not wil- 
ling to part with it as they were of the 
view that there was immense potentiality 
and the same would yield them -good 


return, After acquisition, the Tahsildar 


granted a temporary lease over a part of 
plot No, 828 for agricultural purposes 
for one year only in favour of the con 
testing defendants. Defendants 1 to 3 
raised kutcha houses on the property 
in. violation of ‘the terms of the leasa 
and even after the period of lease was 
over, did mot surrender the land to the 
State. The defendants started raising 
constructions on plot No, 828 in such a 
manner that the plaintiffs’ right to come 
to the highway ‘from plot No.. 827 ap- 
peared to be in serious jeopardy, ‘Plain= 
tiffs, therefore, filed the suit for pulling 
down the structure raised by the defen- 
dants which interfered with plaintiffs’ 
right of approach to the highway. They 
also asked for permanent injunction res- 
training the defendants from raising any 
further structures of interfering with 
their right. 


3. Defendants T to 3 filed a joint 
written statement and contended that 
after acquisition of plot No, 828, the 
same was transferred to the Anchal and 
the defendants have taken a lease of the 
plot from the State and are in possession 
as lessees. They have constructed 
fledged shop rooms and are in possessi 
of the same, The: construction does x 
affect access from plot No. 827, A: 
matter of fact, there was no such 
sage over plot No. 828. Plaintiffs’ 
if' any, on plot No. 828 stood 
ed as a result of acquisition. The, 
defendants đid -not contest and 


ex parte, oy . 
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4. The trial Court found that (i): be- 
fore acquisition of plot No. 828, plaintiffs. 
had access" to plot No. 827 over plot 
No, 828; (4) after acquisition of plot 
. No. 828 and raising’ of structures by 
defendants 1 to 3 on that plot, there was 


no access from or to plot No, 827. from. 


„the Cuttack-Paradeep Road; (iii) plain- 

tiffs have the right of easement by neces- 
sity over plot No. 828, The trial Court 
came to further find that the State of 
Orissa (defendant No. 6) was not a neces- 
sary party and 'no relief had actually 
been claimed against it. On these find- 
ings, the suit was decreed,- 


5. Four points were canvassed, In ap“ 
peal before the learned Appellate Judges 

(1) The defendants 1 to 3 being tem- 
porary lessees under the. State, the right 
of easement should have been claimed 
by the plaintiffs not against them, but 
against the real owner, ie, the State; 

(2) Notice umder S. 80 of the Civil 
P. C. having not been given to the State 
which was a necessary party, the. suit 
was bound to fail; 

(3) Plaintiffs had failed to establish 
the alleged right of easement by neces- 
sity; and 

'(4) Plaintiffs are not entitled to claim 
right of way over the whole plot in the 
absence of clear indication of a definite 
passage. 

The learned Appellate Judge examined 
each of the points independently and 
came to hold that (i) the State may be 
a proper party, but even without - the 
State, plaintiffs’ suit was not liable to be 
dismissed; (li) notice under S. 80 of the 
Civil P. C. was not necessary and tha 
suit would not fail for want of notice) 
(iii) plaintiffs had satisfactorily proved 
that they had a right of easement of 
necessity over plot No. 828; 
otherwise, plaintiffs were entitled to the 
right of access to the highway at ali 
points from their land in plot No, 827 
and there was no question of pleading 
and considering a definite passage. On 
these findings, he affirmed the decree of 
the trial Court. This appeal is directed 
against the aforesaid affirming judgment 
and decree, 


6. When this appeal was placed be- 


fore one of us for fimal hearing, it was 
directed to be placed before a Division 
mch for disposal and that is how the 
peal has now come for hearing before 


Mr: Ranjit Mohanty for appellants 
entains that the State of Orissa was a 
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necessary party to the litigation and in 


view of the fact that counsel for the 
plaintiffs-respondents had allowed the 
State to be deleted from the litigation 
as would appear from Order No, 5 dated 
6-10-1977, when he could not overcome 
the difficul ty arising out: of want of 
notice under S. 80 of the Civil P. C., the 
suit is no more maintainable, It is ‘next 
contended that with acquisition of plot 
No. 828, the easementary right, if any, 
of the plaintiffs over that plot must have 
been extinguished amd plaintiffs were, 
therefore, not entitled to lay claim on 
that score any longer. It is finally con- 
tended that the Indian Easements Act of., 
1882 has been extended to Orissa by Orissa 
Act 24 of 1967 and after its application, the 
right as claimed in the suit has to be 
determined on the basis of this statute 
and mot on the basis of the common law. 
The Courts below have gone wrong in 
placing reliance on the Bench decision 
of this Court in the case of Chairman, 
District Board, Puri v. C. H. Achaya, 
ILR (1950) Cut 595: (AIR 1951 Orissa 
124), which laid down the law mainly 
relying upon the provisions of a special 
Act. We may now examine each of these 
three contentions, 


8 When the suit was filed on Iiith 
March, 1969, the State of Orissa was not 
a defendant. By amendment, the State- 
was impleaded as defendant No. 6 on 
16-2-1971, In the suit, under Issue No. 1, 
the question of want of notice under 
S. 80 of the Civil P. C, was examined, 
but the learned Munsif did not find 
against the plaintiffs on that score. In 
appeal, the question was re-agitated and 
the learned Additional District Judge | 
examined the matter and held that the 
State was a proper party and not a 
necessary party. In second ‘appeal, when 
the question of want of notice was again 
agitated, counsel for the plaintiffis-respon- 
dents asked for deleting the State from 
the category. of defendants. In this back- 
ground, the question for consideration is 
as to whether the State is a necessary 
party and without it, the suit cannot be 
maintained. Mr. Patnaik for the plain- 
tiffs has contended that plot No, 828 has 
been acquired by the State to be made 
a part of the highway, Therefore, when 
the plaintifis are interested in making 
the land covered by the said plot avail- 
able for passage, the State can have ne 
grievance. Simultaneously it is agitated 
that the State has not been resisting the 
claim of the plaintiffs and relying on the 


decision of this Court in the case of 


t 


| 
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Achut Kalsal v. Madhu Kalsai, (1972) 38 
Cut LT 105, it is contended that the 
State is not a necessary party. In the 


l reported decision, it was said :— 


| “On the other hand, reliance is placed 
by Mr, Misra who appeared for the res- 
‘pondent on two decisions — one reported 
in Sabirer v. Behari Mohan Pal, AIR 
1928 Cal 23 and the other in Kedaruddin 
v. Asrafali, AIR 1937 Cal 355. In the 
earlier Calcutta case a Division Bench of 
that Court came to hold that the ulti- 
mate owners of the land were not neces« 
sary parties if they were not resisting 
the easementary right, In the subsequent 
¢ase Dr, Mukherjee, J., as his Lordship 


then was, came to hold that non-joinder - 


of the owner of the servient tenement 
who was not obstructing the easement 
was mot fatal to the suit. 


| In this case there is no allegation of 


any resistance from the State of Orissa 
to the flow of water over the Govern- 
ment lend intervening between the 
Jaintiff's premises and the channel by 
H he side of the village road. The entire 
bstruction came from the defendants 
d the plaintiff is really aggrieved by 
the defendants’ action. There may be 
cases where the owner of the servient 
tenement would not resist and the resist- 
ance would’ come from quite a different 
quarter, In such cases the owner of the 
servient tenement would certainly not 
'be required to be before the Court as a 
necessary party to the litigation. The 
present case seems to be one of that 
type and the State of Orissa which is the 
fowner of the intervening plot not being 
ibefore the Court would not „affect the 


.isuit in amy mManner......scccrsceee 


We are inclined to agree aes Mr. Pat- 
naik that the State is not a necessary 
party when there was no resistance from 
the State and particularly because the 
State had already offered the land to be 
made a part of the highway. The first 
point canvassed.on behalf of the appel- 
lants must, therefore, fail, 


| 9. The next contention is on the basis 
of the provision contained in the Land 
Acquisition Act itself. S. 16 of the Act 
provides :— 


“When the Collector has made an 
award under S. 11, he may take posses- 
sion of the land, which shall thereupon 
vest absolutely in the Government free 
from all-encumbrances.” 





' Relying on the decision of the Judicfal 
, Committee in the case of Municipal Cor- 


poration of the City of Bombay v. Great 








A-I. R. 


Indian Peninsula Rly. Co., AIR 1916 PC 3, 
Mr. Mohanty for the appellants contends 
that the easementary right-claimed by 
the plaintiffs could not have survived 
after acquisition., We must first find out 
whether plaintiffs had any easementary 
right of passage over plot No. 828. It is 
too elementary a proposition to justify|.- 








acquisition of an easement, 4 
be two tenements—a dominant tenement) 
and a servient tenement i 


ferent persons, Admittedly, prior 
acquisition, the plaintiffs were owners o 
plot No. 828 (the acquired plot) as also 
plot No. 827 from which access is now 
claimed to the highway over plot No. 828. 
When title of both the plots vested in 
the plaintiffs, there could be no scope 
for acquisition of an easementary right. 
The courts below went wrong in proceed- 
ing on the footing of the existence of an 
easementary right. ` 


Mr. Patnaik for the PETEN 
dents does not claim before us that the 
plaintiffs had any easementary right. 
According to him, what the plaintiffs 
claimed was a natural right arising out 
of relative location of the plots and such 
a right is not an encumbrance, He fur- 
ther contends that plaintiffs’ claim has 
not to be examined with reference to 
the provisions of the Land Acquisition 
Act particularly when the acquisition is 
for the purpose of widening the highway 
and the law is (as claimed by Mr. Pat- 
naik) that the owner of an abutting plot 
of land is entitled to approach the high- 
way from every point of his land to 
every point of the road. In the premises, 
we think it is not necessary to examine 
the contention of Mr, Mohanty on this 
score any further. In Peacock on Ease- 
ments, the distinction between natural 
right and easement was drawn thus:— 


“Natural rights are by law annexed 
to, and are inherent in,.land ex jure 
naturoe, of natural right, ee exist prima. 
facie in all cases as between a landowner 
and his neighbour, otherwise, as Mr, 
Goddard says in his work on Easements 
(7th Edn. p. 3) 'no man would be assured 
that his land would not at any moment 
be rendered useless by a neighbour's 
act otherwise lawful, or. a neighbour 
might deprive a landowner of the bene- 
fit of certain things which im the cou 
of nature have been provided for th 
common good of mankind.’ 

Further, natural rights are rigt; 
in rem, that is, enforceable against 
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who may violate them, and they ` are 
either affirmative, as rights to do 
something, © or negative, < ag rights 
which every owner of immoveable pro- 
perty “has, that his meighbour shall not 
disturb the natural conditions under 
which he enjoys his . property. 

Natural ` rights, though resembling 

easements in. some respects, are clearly 
distinguishable from them. 
: The essential distinction between ease- 
ments and natural rights appears to lie 
in this that easements are acquired re- 
strictions of the complete rights of pro- 
perty, or, to put it in another way, ac- 
quired rights abstracted from the owner- 
ship of one man and added to the owmer-~ 
ship of another, whereas natural rights 
are themselves part of the complete 
rights of ownership, belong to the ordi- 
nary incidents of property and are ipse 
facto enforceable in law. 


Natural rights are themselves subject 
to restriction at the instance of ease- 


(Tagore Law Lectures, 1899 — The 
Law Relating to Easements -in British 
India, By Frederick Peacock — 3rd Edi- 
tion, pp. 24-25.) 

Mr, Patnaik relies on the provisions of 


S. 7 (b) of the Indian Easements Act- 


where rights to advantages arising out 
of situation have been dealt with. A set 
of statutory illustrations have been pro- 
vided under the section, None, however, 
deals with a right of passage. Bramwell, 
L. J. in the case of Bryant v. Lefever, 
(1879) 4 CPD 172, observed: 


‘Tt is to have all natural -incidents 
and advantages, as nature would produce 
them; there.is a right to all the Hght 
and heat that would come, to all the rain 
that would fall, to all the wind that 
would blow; a right that the rain, which 
would pass over the land, should not be 
stopped and made to fall on it; a right 
that the heat from the sun should not 
be stopped and reflected on it; a right 
that the wind should not be checked, but 
should be able to escape freely; and if 
it were possible that these rights were 
interfered with by one having no right, 
no doubt an action would He. But these 
natural rights are subject to the right of 
adjoining owners, who for the benefit of 
the community, have and must have 
ghts in relation to the use and enjoy- 
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Here again, no mention has been made 
of a passage as a natural right, We do 
not intend to express amy final opinion 
on this aspect of the matter, because in 
our view the question raised in this case 
can be disposed of without doing so. 


10. A Bench of this Court in the case 
reported in ILR (1950) Cut 595: (AIR 
1951 Orissa 124) was examining the right 
of access to the District Board road run- 
ning from Pipili to Khurda via Kudiari. 
The defendants had obtained a lease of 
the roadside waste intervening between 
the plaintiff's lands and the road and 
started putting up a structure which in- 
terfered with the right of the plaintiff 
in approaching the public road. Thus 
arose the dispute. After quoting several 
English authorities, this Court concluded 
(at p. 127 of AIR): 


“The above considerations establish 
that roadside lands are prima facle part 
of the road and are vested in the local 
authority in the same way as the roads 
and subject to the same kind of use 
thereof and subject to the same rights 
and incidents as the road except In so 
far as any specific statutory provision 
provides to the contrary expressly or by 
necessary implication......... 


At another place in the said reported 


decision, it has been further stated: 


“A' road is a highway for the passage 
of all the members of the public. The 
public have a right of passing and re- 
passing thereon and can exercise that 
right in a reasonable way without trans- 
gressing the usual mode in which such 
right is normally exercised (see Smith’s 
Leading Cases, Vol. H, 13th Edn. 
page 166). A road is also meant to pro- 
vide access to and from the tenements 
which abut on it on either side ............ 
This right of immediate access from pri- 
vate property to a public highway is a 
private right distinct from the right 
of the owner of that property to use the 
highway as one of the public, as has 
been pointed out In William Lyon v. 
Wardens & Co., of the Fish Monger’s 
Co., etc, (1875-76) A. C. 662, a case 


‘relating to the rights of an owner of a 


wharf on the bank of a navigable river 
which in this respect are the same as 
those of an owner of land abutting a 
public highway. Such a right of access 
belongs to the proprietor of the adfoin- 
ing land as a natural incident to the 
right to the soil- itself of such adjoining . 
lands and he is entitled to the benefit of 
{t as he is to all the other natural ad- 


l 


vantages belonging to the land of which 

he is the owner (see page 674 of the 
, report of the above-mentioned case). In 
. Marshall v. Mayor Aldermen and Bur- 

gesses of the County Borough of Black- 
' pool, 1935 AC 16, the House of Lords 
' bas explained that right in the following 
' terms: 


| . 
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‘The owner of land adjoining a high- 

way has a right of access to the highway 
‘from any part of his premises, This is 
i80 whether he or his predecessors origi- 
nally ‘dedicated the highway or part of 
iit amd whether he is entitled to the 
‘whole or some interest in the ground 
‘subjacent to the highway or not, The 
rights of the public to pass along the 
‘highway are subject to this right of 
‘access just as the right of access is sub- 
fect to the rights of the public and must 
be exercised subject to the general obli- 
gations as to nuisance and the like im- 
posed upon a person using the highway. 
Apart from any statutory provision, 
there is no obligation upon an adjoining 
owner to fence his property from the 
highway.’ 
This right of access has also been recog- 
nised in the Indian law as appears from 
the following decisions: AIR 1938 Pat 
423, ATR 1935 Lah 196 and AIR 1939 Pat 
683. In AIR 1938 Pat 423 and AIR 1935 
Lah 196, this has been referred to as a 
right of road frontage and it has been 
gaid : 


1 
t 
| 
1 
i 
i 
li 


\"The right of road frontage no less 
than the right of access is implicit in the 
position of the land.’ 


Iti iis unnecessary to discuss for the pur- 
pose of this case whether the right of 
frontage is or is not wider than the right 
of, access and whether such right also 
arises with reference to the position of 
the land. There can, however, be no 
doubt that the © owner of the abutting 
land has an actionable right if his right 
of, access to the frontage is infring- 


Mr. Mohanty for the defendants-appel- 
lants made an attempt to distinguish the 
Bench decision of this Court by contend- 
ingi that the learned Judges were consi- 
dering the plaintiffs claim in that case 
in ‘the background of the provisions of 
the’ Bihar and Orissa Local. Self-Govern- 
ment Act. According to Mr. Mohanty, 
bereft of the statute, the law is not 


what has been’ laid down ‘in the report- ` 


ed ‘decision. It is further contended by’ 
him that now that the Easements - Act 
| 
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has been extended to Orissa, plaintiffs’ 
claim has got to be examined keeping in 
view the statutory provisión contained 
therein and plaintiffs cannot fall back 
upon any natural right arising out of 
relative location of their land and the 
highway. The Indian Easements Act is 
not exhaustive on the law relating to the 
matter and we are not prepared to ac- 
cept the stand of Mr. Mohanty - that 
plaintiffs would not have any cause o 
action in the facts of the present case ifj- 
they are not able to establish an ease~ 
mentary right. Mr. Patnaik has placed 
reliance on a passage from the Tagore’s 
Law Lectures on the law relating to 
Basements in British India by Peacock, 
where it has been said that “natural 
rights are not capable of extinction so 
long as the subject of them continues to 
exist. They may be suspended by virtue 
of an easement, reviving on the extinc« 
tion of the latter, but neither by non= 
user nor by any other means short 
of the destruction of the subject-mat~. 
ter can they be extinguished” (See . 
page 263 of the Book). This view of tha 
learned author has been accepted in 
‘Gale on Easements’. Once the position 
is found to be such, it must follow that 
the attempt of Mr. Mohanty to distin- 


` guish the Bench decision of this Court 


has no rational basis and the law laid 
down therein has application even if the 
road and its use are not regulated by a 
special statute. We are, therefore, inclin- 
ed to accept the submission of Mr. Pat- 
naik that the ratio indicated in the deci-|' 
sion reported in ILR (1950) Cut 595 : 
(AIR 1951 Orissa 124), holds good and is! © 
applicable, 


11. It has been found as a fact by the — 
courts below that from plaintiffs’ land in 
plot No. 827, there is no other passage 
to the highway. It has also been found 
that the defendants without authority 
have raised constructions on plot No. 828 
which affect the right of approach of 
the plaintiffs to the highway lying be- 
yond plot No. 828. In our view, the dec= 
ree granted in the courts below is just 
and proper and there is no merit in this 
appeal. We would accordingly dismiss 
the appeal with costs throughout, 


MOHANTI, J.: — I agree. 
Appeal 
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K.. B. PANDA, J. 

Nrusingha Charan Prusti, Petitioner v, 
Ratikanta Mohanty, Opposite Party. 5 

Civil Revn. No..162 of 1977, D/- 28-2- 
1978.4, 

Hindu Law — Debts — Pious obliga- 
tion — Son’s liability — Money decree 
against father in respect of an amount 
received by misrepresentation of fact — 
Decree cannot be executed against son 
after the death of father. (Torts — Right 
of action — Whether survives on death 
of defendant), 


Where a money decree was passed 
agairist a Hindu father in respect of the 
amount received by him from the decree- 
holder by misrepresentation of facts, the 
liability of the father would be personal 
and could not be extended to his son 
under the Hindu Law after his death. 
further whatever relief the decree-hold- 
er had against the father under Tort 
did not subsist against his son as it ends 
with his death. (Para 2) 


G. Rath, R. K. Rath and N. C. Pani- 
grahi, for Petitioner; S. Misra No. 2 and 
B. Das, for Opposite Party, 


ORDER :— This civil revisfon arises 
in the following circumstances: One 
Nrusingha Charan Prusti took lease of a 
house on the strength of Exf. 2 on 15-3- 
1966 on a monthly rent of Rs. 45/~ from 
one Duryodhan Mohanty who posed him- 
self as the landlord in respect of that 
house. This Duryodhan also received a 
sum of Rs. 540/- in advance from the 
tenant Nrusingha who is the petitioner 
fn this civil revision. As it appears, 
Nrusingha subsequently realised that 
Buryodhan was not the real landlord in 
respect of the house, but it was Adwait, 
his full brother. So Nrusingha obtained 
a sale deed in the name of his wife on 
29-7-1966 from Adwaita and thereafter 
refused payment of rent to Duryodhan. 
Nrusingha further filed a Money Suit 
No. 22 of 1968 claiming the advance of 
Rs. 540/- paid to Duryodhan with twelve 
per cent interest as damages. This suit 
was decreed in his favour by the Mun- 
f, Baripada on 6-12-1975 with’ six per 


: ; Consequently 
landlord Duryodhan filed 
ey Appeal (No. 1/1-M of 1976) 


m order of P. Mishra, Sub, J. Barl- 
D/- 11-3-1977). f 
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on 9-1-1976 before the Subordinate 
Judge, Baripada, who reversed the judg- 


-ment of the Mumnsif on 11-3-1977 on the 


ground that Adwaita’s title cannot be 
determined in the money suit and more 
so when he was not a party in the 
money suit. Further he held that there 
was no case of fraud as alleged by the 


plaintiff and that during the continuance -° 


of tenancy, a tenant, as the plaintiff ad- 
mittedly was, cannot challenge the title 
of the landlord under the provisions of 
S. 116 of the Evidence Act. It is as 
against that judgment of the Subordinate. 
Judge reversing the Munsif’s judgment 
that the tenant Nrusingha has filed this 
civil revision. Be it stated here that Dur- 
yodhan the landlord who admittedly in- 
ducted Nrusingha into the house died 
during the pendency of the money appeal ` 
before the Subordinate Judge and his 
son Ratikanta Mohanty has been substi- 
tuted on 11-1-1977 — vide order No. 22. 
The judgment of the Subordinate Judge 
reversing the Munsif’s judgment and 
decree is dated 11-3-1977, that is, by the 
time Duryodhan was no more alive. 


2. Mr. Rath, the learned Counsel for 
the petitioner raised various points — 
which I do not think material for the 
decision of this civil revision. The 
approach of the Courts below, particu- 
larly the Subordinate Judge is wrong 
and so too the grounds taken in the me- 
morandum of revision. Admittedly the 
plaintiff's case was that Duryodhan by 
misrepresentation of facts induced him 
to become a tenant in respect of a house 
of which he was not the owner and on 
that misrepresentation received an ad- ' 
vance of Rs. 540/- as per Ext. 2 His 
grievance substantially therefore was 
that Duryodhan had cheated him and 
had received Rs. 540/- though in fact he 
was not the owner of the house so as to 
induct the plaintiff on receipt of any 
consideration much less Rs. 540/-. The 
Munsif as already said, partially decreed 
the suit reducing the quantum of da- 
mages claimed. The learned Subordinate 
Judge set aside the Judgment and decree 
on grounds already indicated; but over- 
looking the fact that it was a personal 
Yiability of Duryodhan which cannot be 
extended to Ratikanta his son. Liability 
of Duryodhan, if any, ended with his 
death. It is not a debt which under 
Hindu Law will be realisable from the 
son under the dictum of moral obliga- 


tion. If a father by misrepresentation of 


- facts receives an amount, it will not be 
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he pious obligation of the son to liqui- 
date that amount so obtained by the 
father, Therefore, the liability of Rati- 
kanta does not exist, Whatever relief the 
plaintiff had against Duryodhan under 
tort that ended with the death of Dur- 
yodhan and canmot subsist against his 
ecessors, In that view of the matter, I 
would dismiss this civil revision but in 
the circumstances without costs. The 
judgment of the Subordnate 
upheld but on different grounds, as 
already indicated, 











Petition dismissed. 
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Hara Satnami, Appellant v. Dhaneswar 
Putel and another, Respondents, 

Misc, Appeal No. 35 of 1977, D/- 23-2- 
1978.* 

Civil P. C. (5 of 1908), O. 33 R.1 — 
Application by minor for suing as pauper 
-—— Factors to be considered. 

In dealing with an application by the 
minor plaintiff for permission to prose- 
cute his suit in forma pauperis the finan- 
cial capacity of the minor himself and 
not of his next friend or near relations 
is to be considered. AIR 1929 Lah 746 (2) 
and AIR 1946 Lah 81 and AIR 1970 Delhi 
81 and (1881) ILR 3 Mad 3, Rel. on. 

(Para 3) 

Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 33, R. 1, N. 8. 

Cases Referred: Chronological Paras 
AIR 1970 Delhi 81 

AIR 1946 Lah 81 

AIR 1933 Sind 82 

AIR 1929 Lah 746 (2) 
(1881) ILR 3 Mad 3 
(1873) 11 Beng LR 373 


R. C. Patnaik and P. K. Misra, for 
Appellant; J. K. Mohanty and D, P, 
Sahoo, for Respondent No. 1. 


JUDGMENT :— The appellant filed a 
petition in the court below under O. 33, 
R. 1, C.P.C. to allow him to prosecute 
his suit as an indigent person. That peti- 
tion was đismissed by the impugned order 
and hence this appeal 

2. The court, as I find from the im- 
pugned order, has rejected the aforesaid 
petition of the appellant mostly on the 


*(From order of B. B. Das, Sub. J., 
Bhawanipatna, D/- 12-1-1977.) 
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consideration that his natural faher, who 
is representing the minor _plaintiff-peti- 
tioner in the suit as his. next friend, has 
Ac. 8.29 decimals of land. 


3. In dealing with a matter of this 
nature the financial capacity of the plain- 
tiff himself, and not his next friend or 
near relations, is to be considered, In this 
connection, the decision reported in AIR 
1929 Lah 746 (2) (Sharan Singh v. Mt. 
Man Kaur); AIR 1946 Lah 81 (Moham- 
mad Ashraf v. Muhammad Bibi); AIR 


` 1970 Delhi 81, (Kewal Krishan v. Khazan 


Singh) be seen. 


In the case reported in (1881) ILR 3 
Mad 3 (Venkatnarasayya v, Achemma) it 
has been held that— 

“There is no rule which requires that 

the circumstances of the next friend 
should be considered. In Golaupmonee 
Dossee v. Prosonomoye Dossee ((1873) 
11 Beng LR 373) it was held that an infant 
may sue in forma pauperis by a next 
friend who is also a pauper, The Court 
of the Sadr Adalut of this Presidency 
held that the circumstances that the next 
friend was possessed of means did not 
disentitle a minor to sue in forma pau- 
peris.” 
Their Lordships have held that there is 
nothing in the Civil Procedure Code 
which prohibits: the minor from suing in 
forma pauperis when the next friend has 
substantial means. 


In view of the consistent view held in 
our country on this question as stated 
above, the head mote (b) in the decision 
reported in AIR 1933 Sind 82 (Chandu- 
mal v. Tejulbai), read along with what is 
stated in column 2 of page 84 of that 
decision appears to be the contention of 
the counsel appearing for the petitioner 
in that case. 


4. On a perusal of the impugned 
order I hold that the court below was 
mot justified in rejecting the said petition 
of the appellant on the reasons 
grounds stated in the impugned order, 
Hence, the impugned order is set aside. 
The court below shall deal with and 
decide this matter afresh in accordance 
with law on giving another opportuni 
to both the parties to adduce relevan 
and proper evidence on this aspect 
the matter, if they so desire. Not 
under O. 33, R. 6 should be given to 
Govt. Pleader before recording any 
evidence. The matter however mug 


receipt of the lower court recor 
intimation to this Cour ` 


1 
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_ 5. The appeal accordingly is allowed. 
Parties to bear their own costs of this 


appeal. Fog! USS , . 
The L.C. R. be sent back to the court 
below immediately, 
ee” Appeal allowed. 
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Prabhat Kumar Behera, Appellant v. 
Tahara Khatun and others, Respondents. 

Mise, Appeal No, 11 of 1977, D/- 25-7- 
1977.* 

(A) Civil P. C. (5 of 1908), O. 21 R.5 
— Duty of Court — Execution of decree 
by some of joint decree-holders — It is 
duty of Court and not the judgment 
debtor to guard remaining decree hold- 
ers’ interest. 


Where some of the decree-holders in- 
stitute execution proceedings and the 
notice of this execution proceeding does 
not go to the other joint decree-holders, 
the court may direct issuance of notice 
on them, and may also enquire as to 


whether the execution proceeding is for~ 


the benefit of all the decree-holders, It 
is not for the judgment-debtor to op- 
pose execution of the decree on the 
ground that sufficient steps have not 
been taken to safeguard the interest of 
the other decree-holders and/or that the 
decree-holders for the execution of the 
decree have not established that the said 
execution proceeding is for the benefit of 
all the decree-holders, AIR 1964 Orissa 
83 and AIR 1949 Orissa 73. Foll. 

(Para 2-3) 

‘(B) T. P. Act (4 of 1882), S. 53-A — 
Applicability — Written agreement as 
well as intention to perform contract is 
essential for enjoying benefits of the 
section. 

The rights and benefits which the 
transferee acquires on part performance 
of a contract under S. 53-A cam only 
be claimed if the existence of the pre- 
conditions mentioned therein is estab- 
lished. The provisions of S. 53-A apply 
to a case where there is a written agree- 
ent and in the instant case it is not 
ablished that the alleged agreement 
reduced to writing and the trans- 
or, or anybody else on his behalf, 


om order of K. M. Subudhi, Addl. 
f Judicial Magistrate-cum-Addl. 
-J., Cuttack, D/- 17-12-1976). 
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signed the said deed. Moreover, there is 
nothing convincing on record to show 
the specific terms of the said agreement 
or that the terms on which the property 
was agreed to be sold had been fulfilled 
by the claiming purchaser or that he 
always was ready and willing to per- 
form his part of the contract. There- 


` fore the provisions of S. 53-A cannot be 
- availed of by the 


claiming purchaser, 
AIR 1960 SC 1368, Foll (Para 4) 

(C) T. P. Act (4 of 1882), S. 8 — 
Transfer of property — All interests and 
legal incidents thereof are comprised in 


transfer of property. (Para 5) 
Cases Referred: Chronological Paras 
(1975) 41 Cut LT 894 2-3 


AIR 1972 Orissa 119: (1972) 1 Cut WR 147 
(FB) 3 
AIR 1964 Orissa 83 2-3 
AIR 1960 SC 1368 4 
AIR 1949 Orissa 73 2-3 
B. Patnaik and D. Dhal, for Appel- 


lant; P. C. Misra, U. N., Sahu and S. K. 
Mohanty, for Respondents. 


JUDGMENT: — The judgment-debtor 
in Execution Case No. 23/74 has prefer- 
red this appeal. On the petition of res- 
pondents 1 and 2 to execute the decree 
granted in the House Rent Control Case 
No. 87 of 1971 the said execution case 
was -registered against the appellant. In 
the execution case the appellant filed an 
application under S. 47, C. P. C. oppos- 
ing the execution proceeding on various 
grounds, On that application Misc. Case 
No. 162 of 1974 was registered by the 
executing court. After accepting oral 
and documentary evidence from both the 
parties and after hearing their counsel 
the said application under S. 47 C. P. C. 
was dismissed by the -executing court. 
Against the said decision the judgment 
debtor preferred an appeal, being Misc. 
Appeal No. 30/76, in the lower appellate 
court. On the questions raised on behalf 
of the appellant in the said appeal the 
court below held that the alleged agree- 
ment between the appellant and respon- 
dent No. 3, if any, did not by itself 
create any interest in or charge on the 
property in favour of the appellant, and 
by that the appellant did not acquire 
any right or title over the property save 
and except the right to enforce his con- 
tract, if any. It found that there was no 
dispute between the parties that the ap- 
pellant was a tenant under respondents 
3 to 7, who were the owners of the 
house in question, and that during the 


pendency of the House Rent Control 
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Case a family partition took place 
amongst the owners of the house and 
the property fell to the share of respon- 
dent No. 3. It also found that prior to 
the alleged contract between the appel- 
Iant and respondent No. 3 for the sale 
of the house in favour of the appellant, 
respondent No. 3 had actually entered 
into a contract, by a registered deed of 
agreement, with respondents 1 and 2 for 
the sale of the said house, and in pursu- 
ance of the said agreement, respondent 
No. 3 executed a registered sale deed in 
favour of respondents 1 and 2 on 20-12- 
73 (Ext. E) thereby transferring the suit 
house and the decree obtained in the 
aforesaid House Rent Control Case in 
favour of respondents 3 to 7. It also 
finds that the- transferee has taken the 
assets and the benefits arising out of the 
said transfer and accordingly the assign- 
ment of the decree in the House Rent 
Control Case to evict the appellant from 


transferee of the said decree can legally 
execute the said decree. 


The appellant has preferred this ‘appeal 
against the aforesaid decision of the 
court below, 


2-3. It was at first urged by Mr, Pat- 
naik, the learned counsel for the appel- 
lant, that in the application for the exe- 
cution of the decree it was not mention- 
ed that the said execution case was levied 
for the benefit of all the joint decree 
holders, and accordingly the said execu- 
tion case could not proceed. ' 


In neither of the.two courts below the 
appellant opposed the execution of the 
decree on the above. ground, If the ap- 
pellant had raised any such objections 
at that stage, the executing court could 
have considered that aspect of the mat- 
ter in the perspective of the relevant 
facts. As no such question was raised, it 
would be deemed that that question was 
given up and/or was constructively deci« 
ded against the appellant, and hence the 
appellant would not be permitted at this 
stage to raise the said objection. ~ (See 
(1972) 1 Cut WR 147: (AIR 1972 Orissa 
119)) (FB); and ‘((1975) 41 Cut LT 894). 


Apart from the above, in Arkhit Pad- 
han’s case, reported in AIR 1964 Ori 83, 
it, has been categorically held that the 

` provisions of Order 21, Rule, 5 do not 
enjoin that the execution application 
| must contain a statement that the entire 
decree is being executed for the benefit 
of all the decree-holders. In quite 4 
| number of decisions of other High Courts 








the house in question was legal; and the ` 
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it has been held that the absence of such 
a statement does not invalidate the ap- 
plication for execution. In'the above men- 
tioned decision ofthis Court it has fur- 
ther been -held that when one of the ` 
several decree-holders-applies for execu- 
tion and others.do not abject to the ex- 
ecution being granted to him, it is not 
for the judgment-debtors to see that 
sufficient steps have not been taken to 
safeguard the interest of the other decree 
holders. Quite a number of decisions of 
other * High Courts support the above 
views, as can be seen from the aforesaid 
decision of this Court. i 


In the case reported in AIR 1949 Ort 
73 (Muralidhar Bhattar v. Mahendranath 
Das) it has been‘held that evidence could 
be taken in the execution proceeding it-.. 
self to determine whether the execution 
had been filed by one of the decree-hold- 
ers for the benefit of all. 

In this case umdisputedly the appellant’ 
was a tenant under respondents 3 to 7 
who admittedly were the owners of the 
suit house and that in the family parti- 
tion which took place during the pen- 
dency of the House Rent Control Case 
that house fell to the share of respon- 
dent No. 3. Respondents 1 and 2 claim 
that they have purchased the house in ~ 
question along with the right to execute 
the decree in the House Rent Control 
Case for eviction of the appellant there- 
from, In this case the affidavit of rese 
pondent No. 3 in an earlier case has 
been exhibited as Ext. A, wherein res- 
pondent No. 3 has categorically admit- 
ted the said - transfer in favour of res- 
pondents 1 and 2. There is no contro- 
versy about the above facts. By purchas- 
ing the property and on the assignment 
of the decree to,execute the same res- 
pondents 1 and 2’have stepped into the 
shoes of respondent No. 3, who was one 
of the owners of. the property and one 
of the decree-holders in the said House 
Rent Control case. So these two respon- 
dents have levied ‘execution of the decree 
as two joint decree-holders of the. said 
decree, In case notice of this execution 
proceeding has not gone to the other 
joint decree-holders, then the Court may); 
direct issuance of notice on them, 









the judgment-debtor to oppose exec 
‘of the decree. on the ground that 
cient steps have not been taken to 
guard the interest of the other de 


holders and/or that the applicants 
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ecution of the decree have not esta- 
blished that the said execution proceed- 
is for the benefit of all. the decree- 
holders, On the above considerations I 
do not see any weight or substance 


in the above-mentioned contention of- 


Mr, Patnaik. 


4. Mr. Patnaik next contended that 
in view of the provisions of S, 53-A of 
the T. P. Act the execution case was not 
maintainable as there was an agreement 
between respondent No. 3 and the appel- 
lant for the sale of the property in ques- 
tion in favour of the appellant. Accord- 
ing to the appellant that agreement was 
executed by respondent No. 3 on 8-8-73. 
The alleged agreement deed has not been 
produced in this case. The receipts 
Exts. 1 and 2, dated 20-1-76 and 25-12-75 
respectively, which have been filed by 
the appellant to support his case of the 
alleged agreement dated 8-8-73, have 
been, on good reasons, found to bg 
fraudulent documents. Apart from the 
said consideration, merely on the alleged 
agreement for sale of the property the 
appellant’s status as a tenant of the 
house did not change to that of an owner 
of the said property, Even if forthe sake 
of argument it is assumed that there was 
in fact such an agreement in favour of 
the appellant, that by itself did not 
create any title in the suit property. 
oreover, there is mothing convincing on 
‘ecord to show the specific terms of the 
aid agreement or that the terms on 
which the property was agreed to be 
ld had been fulfilled by the appellant 
jr that he always was ready and willing 
perform his part of the contract. The 
hts and benefits which the transferee 
acquires on part performance of a con- 
act under S. 53-A of the T. P. Act 
only be claimed if the existence of 










ablished. The provisions of S, 53-A 
pply to a case where there is a written 


reduced to writing and the transferor, or 
anybody else. on his behalf, signed the 
said deed. Moreover, in the absence of 
the written agreement the terms meces- 
sary to constitute the transfer cannot be 
ascertained with reasonable certainty. It 
fs also not established that the transferee 
is continuing in possession of the pro- 
perty in part performance of the con- 
tract and has done some act in further- 
ce of the contract. Accordingly the 
visions of S. 53-A cannot be ayuda 
Í gå the appellant. 
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If there was any such agreement the 
appellant may institute a suit for specific 
performance of the said contract, 

In the case reported in ATR 1960 SC 
1368 (Radhakishan Laxminarayan Tosh- 
niwal v. Shridhar Ramchandra Alshi) it 
has been held that under S. 54 of the 
T. P. Act a contract for sale does not of 
itself create any interest in or charge on 
immoveable property. Where therefore 
the parties enter into a mere agreement 
to sell, it creates no interest in favour of 
the vendee, and the proprietary title does 
not validly pass from the vendor to the 
vendee, 

On the above facts and considerations 
the appellant cannot oppose or obstruct 
the execution of the decree by merely 
asserting orally that he had entered into 
an agreement with respondent No. 3 te 
purchase the said house. 


5. Apart from the above, I find that 
prior to the alleged agreement, respon- 
dent No, 3 had entered into an agree- 
ment with respondents 1 and 2 by the 
registered deed Ext. D dated 7-7-73 for 
selling the said -house in favour of res- 
pondents 1 and 2. The registration of 
such a contract in the eye of law is 
notice of the same to all concerned and 
accordingly subsequent contracts, if amy, 
for the sale of the said house will be 
subject to the said registered contract. 
After the said deed of agreement was 
registered respondent No. 3 executed the 


‘sale-deed Ext. E datd 21-12-73, thereby 


alienating the property in question in 
favour of respondents 1 and 2 and 
enabling them to execute the decree 
passed in the House Rent Control Case 
against the appellant. Section 8 of the 
T. P. Act inter alia provides that unless 
a different intention is expressed or 
necessarily implied, a transfer of pro~- 
perty passes forthwith to the transferee 
all the interest which the transferor is 
then capable of passing in the property, 
and in the legal incidents thereof, So by 
the registered sale-deed Ext, E the right, 
title and interest of respondent No, 3 in 
the house in question including. his right 
to execute the decree against the appel- ' 
lant was transferred in favour of respon- 
dents 1 and 2. It is not disputed that in 
the family partition amongst respon~< 


. dents 3 to 7, who were the joint decree- 


holders of the said decree, the property 
in question fell to -the share of respon- 
dent No, 3. So by the-registered deed 
Ext. E not only the entire property in 
question in all its aspects was transfer. 
red in favour. of respondents 1 and 2, 
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but also the right to execute the afore- 
said decree was conferred on them, Ac- 
cordingly, respondents 1 and 2 were 
legally capable of executing the decree 
of eviction agaimst the appellant, the 
judgment-debtor in the said decree. 
Hence the execution proceeding, started 
at the instance of the respondents 1 and 
2, is legally maintainable, 

6. The impugned judgment is not 
challenged on any other grounds. 

7. I do not see any merit in this ap- 
peal and it is accordingly dismissed with 
costs. 

Appeal dismissed, 
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' | B, Sitaram Rao and others, Appellants 
-v. Bibhisano Pradhan, Respondent. 
Second Appeal No. 73 of 1976, dated 
28-4-1978.* 
| (A) Hindu Law—Alienation — Minor’s 
share — Cannot be alienated by mother 
as she cannot be Karte — In absence of 
karta it has to be by a guardian duly 
appointed and after permission of the 
Court. (Para 7) 
(B) Transfer of Property Act (4 of 
1882), S. 41 — Equitable estoppel — 
Cannot affect minor’s interest, (Para 8) 
Anno: AIR Manual (8rd Edn.), T. P. 
Act, S. 41, N. 5. 


(C) Transfer of Property Act (4 of 
1882), S. 53-A — Doctrine of part per- 
formance — Applicability, 


Section 53-A cannot be pressed into 
service by the plaintiff for obtaining a 
decree for declaration of his title and 
relief of injunction, Further, special 
facts have to be pleaded to invoke the 
application of the provision. Further, it 
is a well settled rule that the doctrine 
is available to a defendant to protect his 
possession and does not create a title of 
the defendant. Thus the doctrine of part 
performance could not have been availed 
_of, for establishing title to the property. 
Case law referred. (Para 8) 


‘Anno: AIR Comm, T. P. Act (4th 
Edn.), S. 53-A, N. 20. 
Cases Referred: Chronological 
AIR 1968 SC 794 


*(From decision passed by G. R, Dubey, 
Sub-Judge, Parlakhemundi, D/- 10-12- 
1975). 
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Bibhisano (R. N, Misra J.) 


AIR 1966 SC 1438 
AIR 1965 Mad 432 
AIR 1962 Pat. 392 
AIR 1961 Pat 314 
ATR 1940 PC 1 
AIR 1929 Cal 83 
AIR 1929 Pat 305 > 
AIR 1921 AU 311 


Y. S. N. Murty, for appellant: P-K 
Mohanty, for Respondent 


JUDGMENT : — Defendants hae care 
ried this appeal against the reversing 
judgment and decree of the learned Sub- 
ordinate Judge of Parlakhemundi in a 
suit for declaration of title, confirmation 
of possession and other consequential 
reliefs, 


2. According to the plaintiff, the dis« 
puted property which is an acre of land 
originally belonged to defendant No. 1, 
On 19-3-1984, defendant No. 1 entered 
into an agreement (Ext. 1) with the 
plaintiff for sale of six acres of land — 
three acres of cultivable land and three 
acres of podor land — for a total consi- 
deration of Rs. 3,300/- out of which 
Rs. 1,200/- was paid by way of part pay- 
ment and it was stipulated that the 
document would be registered within 
two months on payment of the balance 
consideration, The property was then 
under a mortgage and by arrangement 
with the mortgagee, plaintiff was put in 
possession of the property covered by 
the agreement of sale. Defendant No. 1 
avoided to complete the deal. Subse-., 
quently plaintiff found out that defen- 
dant No, 1 had gifted away the proper- 
ties in favour of his wives — defendant 
No. 2 and lLalitamma. When plaintiff 
pressed for the document, defendant 
No. 1 absconded and the sale contem~ 
plated under the agreement never mate- 
rialised. In 1969, on the intervention of 
some of the relations of defendant 
No. 1, it was. decided that the plaintiff 
shall have title to one acre of land (the 
disputed property) in lieu of the advance 
amount of Rs, 1,200/-. A sale-deed was 
accordingly executed in his favour being 
Ext, 2 by defendant No. 2 for herself 
and as mother-guardian of the third 
defendant (then a minor) in the absence 
of defendant No. 1 and plaintiff is alleg- 
ed to have surrendered possession of the 
remaining property covered by Ext, 1, 
In 1970, defendant No. 1 returmed and 
started disturbing the possession of the 
plaintiff over the disputed property. 
Plaintiff, therefore, instituted the suit on 
4-7-1972. 
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3. Defendants’ 1, 2 and 4 filed a joint 
written - statement while the minor 


defendant No, 3 filed’a separate written” 


statement through the guardian ad litem, 
It was pleaded that the propery.in dis- 
pute -was the joint family property of 
the members of the family and thus the 
third defendant had a share in it. The 
second defendant was not entitled to 
make the alienation. ‘There was neither 
legal necessity nor any pressure to the 
estate and the minor has not at all deriv- 
ed any benefit out of the sale. It was 
further pleaded that the advance of 
Rs. 1,200/- had been refunded’ when 
planitiff failed to complete the deal for 
want of funds and that the plaintiff did 
not acquire title under Ext. 2. The guar- 
dian of defendant No, 3 had also ad- 
vanced similar contentions, 


4. Seven Issues were struck and the 
trial Court found that (i) the agreement 
(Ext. 1) was a valid one; (ii) the defence 
plea of refund of Rs. 1,200/- to the plain- 
tiff was not correct; (iii) the suit was 
barred by principles of constructive res 
judicata; (iv) the disputed property was 
with the planitiff; (v) defendants 2 and 3 
had no right to execute the sale-deed in 
favour of the plaintiff and the same 
would not bind defendant No. 1 in any 
manner and on the aforesaid findings, the 
plaintiff's suit was dismissed. 


5. Plaintiff appealed and advanced 
two contentions, namely (i) that he was 
protected by the provisions of S. 41 of 
the T. P, Act and (li) that he was entit- 
led to invoke the aid and protection . of 
S, 53-A of the T. P. Act. The lower ap- 
pellate Court accepted both these con- 
tentions and reversed the decree of the 
trial Court and decreed the suit. Against 
this reversing decree, the defendants 
have carried the appeal. 


6. According to Mr, Murty for the 
appellants, (a) the property belonged to 
the coparcenary of defendants 1 and 3 
and the third defendant had admittedly 
a share therein, Defendant No. 2 could 
not act as karta of the family during the 
absence of defendant No. 1 and an aliena- 
tion of coparcenary property by the 
second defendant 









t have been erroneously 
facts of the case. The 


clined to agree that 
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ostensible owner has not been properly 
understood and the interest of the third 
defendant ‘ could not have been extin- 
guished by invoking S. 41 of the T. P. 
Act. Plaintiff was aware of the fact that 


. defendant No, 1 was the owner of the 


property in view of Ext. 1 and of the 
fact that the gift deed in favour of the 
second defendant was not valid. There- 
fore, the principles contained in S. 41 of 
the T. P. Act had no application; (d) No 
consideration had passed from the plain- 
tiff to defendant No. 2 and adjustment 
as pleaded has not been established and 
even if that be found, it would not 
constitute ‘part-performance’ for the ap- 
plication of S. 53-A of the T. P, Act. 
The equitable principle embodied in 
S. 53-A, it is contended, is a shield and 
not a sword. 


7. After hearing both sides, J am in- 
plaintiff cannot 
claim title under Ext. 2. It is well set- 
tled that defendant No, 2 could not be 
the karta of the family, The interest of 
defendant No. 3 could be sold for legal 
necessity or benefit of the family estate 
either by defendant No. 1 as karta or by 
defendant No. 3 acting through a guar- 
dian during the absence of the first 
defendant, provided appropriate permis- 
sion of the Court: had been obtained. 
Ext. 2, therefore, cannot be the source 
of title of the plaintiff, 


8. I am inclined to agree with Mr. 
Murty that neither S. 41, nor S. 53-A of 
the T. P. Act could have been called in 
aid by the plaintiff for obtaining a decree. 
Plaintiff well knew that the property be- 
longed to defendant No. 1 and defendant 
No. 3, That being the position, even if 
the deed of gift was valid, plaintiff could 
not have accepted the second defendant, 
a donee from defendant No. 1 alone, to 
be the ostensible owner im the face of 
the gift being in favour of the two wives 
of defendant No. 1. There is force in the 
contention that the principle of equit- 
able estoppel contained in S. 41 of the 
T. P. Act cannot affect the minor’s inte- 
rest. In order that this section applies, 
four essential conditions are required to 
be satisfied : 

(a) the transferor is the ostensible 
owner; i 

(b) he is so by the consent, express or 
implied. of the real owner; 

(c) the transfer is for consideration; 


and - 

(d) the transferee has acted in good 
faith, taking reasonable care to ascertain 
that the transferor had power to transfer, 





224 Ori, 


_It has been pointed out in a series of 
cases that if any one of these elements 
be wanting, the transferee is not entitled 
to the benefit of the rule. (See AIR 1929 
Cal 83 (Macneil & Co. v, Saroda Sundari 
Debi), ATR 1921 All 311 (Ballu Mal v. 
Ram Kishun) and AIR 1965 Mad 432 
(Motimul v. Visalakshi Ammal)). 


plead the relevant facts and invoke the 
application of the provision in order to 
obtain the benefit is equally settled in 
law. (See AIR 1929 Pat 305 (Sheogobind 
Ram Barai v. Anwar Ali); ATR 1961 Pat 
314 (Ramsaran Mahton v, Harihar Pra- 
sad); AIR 1962 Pat 392 (Gauri Shankar 
Singh v. Smt, Jwalamukhi Devi)). Not a 
word has been mentioned in the plaint 
and eyen reference to the statutory pro- 
vision has not at all been made. The 
lower appellate Court, therefore, went 
wrong in extending the benefit of the 
section to the plaintiff. 


Similarly, S. 53-A of the T. P. Act 
could mot have: been pressed into service 
by the plaintiff for obtaining a decree 
for declaration of his. title and relief of 
injunction, As in the case of S. 41 of the 
Act, here too the special facts had to be 
pleaded to invoke the application of the 
provision but plaintiff did mot do so.. 
Again, planitiff brought the suit on the 
basis of title said to have been acquired 
under Ext. 2 and not to protect the 
possession obtained under Ext. 1. It is a 
well settled rule that the doctrine is 
available to a defendant to protect his 
possession and does not create a title of 
the defendant. (See AIR 1940 PC 1 (Pro- 
bodh Kumar v, Dantmara Tea Co, Ltd.); 
, AIR 1966 SC 1438 (Ram Gopal Reddy v. 
Addl. Custodian Evacuee Property, Hyde- 
| rabad) and AIR 1968 SC 794 (Delhi Motor 
i Co. v. U. A. Basrurkar)). Thus the plain- 
tiff was not entitled to invoke this pro- 
vision for his success in the suit. In the 
j facts of the case also, the benefit of the 
‘doctrine was also not available as against 
the third defendant. The decree of the 
lower appellate Court in the premises is 
not sustainable and has to be reversed. 


8. On behalf of plaintiff-respondent, 
counsel contended that the defence plea 
that the advance of Rs. 1,200/~ had been 
refunded has been negatived which 
would mean that the two Courts below 
have concurrently found that Rs. 1,200/- 
had been paid by way of advance under 
the agreement and now that plaintiff is 
losing title, it is appropriate that the 
defendant No. 1 is made to reimburse 


1 





Fakirmohan v. Basanti Debi i : R E 


The position that the transferee must 


‘suit in respect of the defendants 


eee A.L R. 
the plaintiff to. that: éxtent! I think, in 
the facts of the*case, itis -equitable to 


< pass a decree for refund: of Rs. 1,200/- 


as against the defendant: No, 1- only. 
10. I would accordingly. vacate the 
judgment and. the decree of the lower 
appellate Court and hold that the plain- 
tiff is not entitled to any of the reliefs 
claimed in the’ .suit, but “he do recover 
Rs, 1,200/-  (Rupeés One Thousand and 


` Two Hundred) from the defendant No. 1, 


subject- to payment of the’ appropriate 
Court-fee as a condition precedent. Both 
parties are directed to bear their own 
costs throughout, : , 


` Appeal -allowed, 
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Fakirmohan Rana and others, Appel- 
lants v, Sri Basanti Debi Thakurani and 
others, Respondents, 


Second Appeal No. 281 of 1975, dated ` 
13-3-1978,* 


(A) Civil P. C. (5 of 1908) 0. 22, 
Rr. 4 and 11 — Suit for title and posses- 
sion dismissed by first appellate Court— 
Jomt decree maintaining possession of 
defendants passed — Appeal by plain- 
tiff — Death of one of respondents — 
Legal representatives not substituted ~ 
Appeal abates in toto. - 


The plaintiffs’ suit for title and posses- 
sion was dismissed by the first appellate 
Court and a joint decree maintaining the 
possession of the defendants was passed. 
During the second appeal by the plain- 
tiff one of the defendants-respondents 
A died and the appeal as against him 
was dismissed as his legal representatives 
were not substituted. In such a case the 
order of the Court below dismissing the 
could ` 
not be interfered with so far as it rela- 
tes to the legal representatives of A. So 
success of the second appeal would bring 
into existence two conflicting decrees 
and will not enable the executing Court 
to successfully execute the decree of the 
second appellate. Court in favour of, the 
plaintiffs, So on the dismissal of the se~ 
cond appeal against A and its abatement | 
against his legal representatives, the se- 
cond appeal would abate in its entirety 


*(From decision passed by M. V. Ganga 
raju. Addi. Dist. Judge, Balasore, dat 
23-9-1975). f 
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ATR 1962 SC- 89*and. AIR 1973 SC 204, 
Rel. on; AIR- a97 _Orissa 15, Distin- 
guished, Kaos (Para 9) 

Anno: AIR Canis, .C. P.C. (9th 
Bdn), 0-22, Bed, N, 265 0. 22, R. 1i 


(B) Civil P. C; (5 of 1908), O. 22, R. 11 
— Second appeal by plaintiffs against 
dismissal of suit for title and possession 
— Death of one of defendants respon~ 
dents — Order to substitute heirs passed 
on 27-7-76 not complied — Appeal dis- 
missed against deceased on 7-8-76 — 
' Petition for recalling order of dismissal 
filed on 6-3-78 held could mot be allowed 
because of inordinate delay. 


The plaintiffs’ suit for title and posses- 
sion was dismissed by the first appellate 
Court and a joint decree maintaining 
possession of the defendants was passed. 
In the second appeal by the plaintiffs 
one of the defendants respondents died, 
As the peremptory order for substitution 
of his legal representatives passed on 
27-7-76 was not complied with the ap- 
peal was dismissed against the deceased 
respondent on 7-8-76. On 6-3-78 during 


hearing of the appeal the appellant filed - 


a petition for recalling ' the order dated 
7-8-76 and expunging the name of the 
deceased respondent from the record of 
the appeal. It was held that apart from 
the inordinate delay the petition must 
be dismissed for several other reasons. 


(Para 12) 

Anno: AIR Comm, C. P, C, (9th 
Edn.), O. 22, R. 11, N. t.. 

Cases Referred: Chronological Paras 

AIR 1973 SC 204 l 10 

Sn 1971 Orissa 16s ILR (1970) Cut 

10 


109 

AR 1962 SC 89 8 

D. S. Nanda and B, R. Rao, for Appel- 
lants; G. Rath, R, K. Rath, N. C. Pani- 
grahi and M. L, Jain, for Respondents. 

JUDGMENT:— The plaintiffs have 
preferred this appeal against a reversing 
decision of the court below. The plain- 
tiffs filed the suit for declaration of their 
title to the suit lands, confirmation or in 
the alternative recovery of possession of 
the same from defendants Nos. 2 to 7 
and for permanent injunction against 
them and in the alternative for refund 
of the consideration money paid to de- 
fendant No. 1 while purchasing the suit 
lands from him. 


2. In view of the limited -question on 
which this appeal is going to be disposed 
of it is not necessary to state in detail 
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the respective cases put forward by the 

parties in claiming the suit lands for 

themselves, Suffice it to say that the 

plaintiffs allege that plaintiff No. 1 and 

his brother purchased the suit property 
from defendant No. 1 who had purchas- 

ed the same in court auction sale. The 
plaintiffs were In possession of the suit 
property, but in 1969 Ganeswar Das, the 
marfatdar of defendant No. 2, and de- 
fendants Nos. 3 to 6 created disturbance ` 
in their possession. Hence the suit, 

3. Ganeswar Das, who has been des- 
eribed in the plaint as'the marfatdar of 
the deity defendant No. 2, and the de-- 
fendants 3 to 6 filed a joint written 
statement. Their case is. that defendant 
No. 7 acquired occupancy right over the 
suit lands, by virtue of the Amalnama 
granted to him by defendant: No. 1 in 
1941-42, and he, while in possession of 
the same, sold the suit lands to defen- 
dant No. 2. Since that time all these de- 
fendants are in possession of the suit 
lands on payment of rent. The plaintiffs 
do not have title or possession over the 
same, Defendant No, 1 was set ex parte. 
Defendant No. 7 supported the case of 
defendants 2 to 6. 

4. The trial court decreed the suit 
on contest against defendants 2 to 7 and 
ex parte against defendant No.1 with 
costs. It found that the plaintiffs had 
right, title and interest over the suit 
lands .and that they would recover pos- 
session of the same through court if the 
suit lands were not vacated by defen- 
dants 2 to 7 within a month of the deci- 
sion of that court, 

5. Defendants Nos, 2 to 6 only appeal- 
ed against the said decision-of the trial 
court, Defendant No. 7 was impleaded 
as a respondent, and on his death dur- 


-ing the pendency of the appeal his legal 


representatives were substituted as res- 
pondents 7 (a) to 7 (f). 

6. The court below, as it appears 
‘fram the impugned judgment, finds that 
the plaintiffs could not establish their 
title to the suit property; they were 
never in possession of the same; defen- 
dants 2 to 6 had purchased the same from 
defendant No. 1; and that they all are in 
possession of the same. 


27T. After the filing of this second 
appeal by the plaintiffs, defendant No. 3, 
respondent No. 2 in this Court, admit- 
tedly died. By the peremptory order 
dated 27-7-76 this Court directed the ap- 
pellants to take steps for the substitution 
of the legal representatives of the said 
deceased within ten days thereof, As no 
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step was taken in that direction, the 
office, as per the peremptory order dated 
27-7-76, recorded the consequential order 
of dismissal of this appeal on 7-8-76, 
which in effect means dismissal of the 
appeal so far as it relates to defendant 
No. 3. Even thereafter also no step was 
‘taken for recalling that order. Only on 
6-3-78 in course of the hearing of this 
appeal ‘a petition was filed on behalf of 
the appellants, and I shall deal with that 
petition later in this judgment. 

Mr. Nanda, the learned counsel for the 
appellants, states that he filed a memo 
for expunging the name of defendant 
No. 3 from record after the appeal had 
been dismissed in pursuance of the order 
dated 27-7-76. There is mothing on record 
to show that the said memo was ever 
pressed ` by anybody on behalf- of the 
appellants. Moreover, as the order for 
the dismissal of the appeal had already 
been passed as per the order dated 27-7- 
76, that memo was of no avail or effect. 


8. Mr. Panigrahi, the learned counsel 
for the respondents, at the outset con- 
tends that as the appellants have not 
taken steps to bring the legal represen- 
tatives of deceased defendant No..3 on 
record of this appeal and the decree of 
the court is a jomt decree in favour of 
defendants Nos. 2 to 6, this appeal has 
abated in its entirety. 


The court below in the impugned judg~ 
ment has arrived at the finding that de- 
fendants 2 to 6 are in possession of the 
suit lands and that the plaintiffs have 
not been able to prove their possession 
over the same. In the operative portion 
of the order it has been specifically 
ordered that the plaintiffs’ suit is dis- 
missed against defendants 2 to 6 and 
respondents 7 (a) to 7 (£). Thus it is 
quite evident that the decree of the 
court below, so far as it relates to de- 
‘fendants 2 to 6 and respondents 7 (a) to 
7 (f) is a joint decree. As the 
below held that the suit property was 
in the possession of defendants 2 to 6 
and the plaintiffs were not in the pos- 
session of the same, that finding cannot 
be interfered with in any manner so far 
as it relates to the legal representatives 
of deceased defendant No. 3 as the ap- 
peal stands dismissed as against defen- 
dant No. 3 and his legal representatives 
are mot on record, In this connection it 
is worthwhile quoting the law laid down 
on this point in the decision reported in 
ATR 1962 SC-89 (State of Punjab v. Nathu 
Ram). In para6 thereof it has been held 
(at p. 90): : 


Fakirmohan v. Basanti Debi (S. Acharya J.) 


court - 


ALR, 


(6). The -question whether a Court 
can deal with such matters or not will: 
depend on the facts of each case and. 
therefore no exhaustive statement can be. 
made about the circumstances when this |. 
is possible or is not possible. 


It ‘may, however, be stated that ordina- : 
rily the considerations which weigh with . 


‘the Court in deciding upon the question ` 


are whether the appeal between the ap- 
pellants and the respondents other than . 
the -deceased can be said to be properly 
constituted or can be said to have all the 
necessary parties for the decision of the . 
controversy before the Court, The test ` 
to determine this has been described in . 
diverse forms, Courts will not proceed 
with an appeal (a) when the success of 
the appeal may lead to the Court’s com-. . 
ing to a decision which will be in con-. 
flict with the decision between the ap- | 
pellant and the deceased respondent and | 
therefore which would lead to the Court’s | 
passing a decree which will be contra- 
dictory to the decree which hdd become 
final with respect to the same. subject ` 
matter between the appellant and the 
deceased respondent; (b) when the ap- 
pellant could not have brought the action . 
for the necessary relief against those 
respondents alone who are still before . 
the Court and (c) when the decree — 
against the surviving respondents, if the 
appeal succeeds, be ineffective, that is ` 
to say, it could not be successfully exes ° 
cuted. . ; 
The observations in para 8 should also 
be quoted with. benefit, 

(8) The difficulty arises always 
when there is a joint decree. Here again, 
the consensus of opinion is that if the 
decree is joint and indivisible, the appeal, 
against the other respondents also will 
not be proceeded with and will have to 
be dismissed as a result of the. abate- 
ment of the appeal against the deceased 
respondent. Different views exist in the 
case of a joint decree in favour of res+ 
pondents ‘whose rights in the subject- 
matter of the decree are specified. One 
view is that in such cases the abatement. 
of the appeal against the deceased res- 
pondent will have the result of making 
the decree affecting his specific interest 
to be final and that the decree against 
the other respondents can be sułtably 
dealt with by the appellate Court, Wa 
do not consider this view correct, The 
specification of shares or of interest of 
the deceased respondent does not affect 
the- nature of the decree and the capa= 
city of the joint decree holders to exes 
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cute the entire decree or to resist the 
attempt of the other party to interfere 
with the joint right decreed in his 
favour, The abatement of an appeal 
means not only that the decree between 
the appellant and the deceased respon~ 
dent has become final, but also, as a 
necessary corollary, that the appellate 
Court cannot, in any way, modify that 
decree directly or indirectly. The reason 
is plain. It is that In the absence of the 
legal representatives of the deceased res- 
pondent, the appellate . Court cannot 
determine anything between the appel- 
lant and the legal representatives which 
may affect the rights of the legal repre- 
sentatives under the decree. It is imma- 


terial that the modification which the. 


Court will do is. one to which exception 
can or cannot be taken,” 


9. The present appeal having been 
dismissed against defendant No. 3, the 
decree of the court below has become 
final so far as it relates to him. There- 
fore, the decision of the court below, 
that the plaintiffs have mo title to the 
suit property; they were never in pos- 
session of the same and that defendants 
2 to 6 were in possession of the same, 
will hold good in favour of the legal 
representatives of that defendant and 
that decision cannnot be interfered with 
fn this appeal as the legal representatives 
are not on record, So these legal repre- 
sentatives shall continue in possession of 
the suit lands even if this appeal is al- 
lowed and delivery of possession is 
decreed in favour of the plaintiffs. More- 
over, if this appeal is heard and allowed 
in favour of the plaintiffs that will bring 
into existence a decree which will be 
contradictory to the decree which has 
become final with respect to the same 
subject-matter between the appellants 
and the deceased respondent No. 3. Fur- 
ther, the order of the court below dis- 
missing the suit in respect of defendants 
2to6 and respondents 7 (a) to 7 (f) 
cannot be altered or interfered with so 
far as it relates to the legal representa- 
tives of defendant No. 3. So, success of 
this appeal will bring into existence two 
conflicting decrees and will not enable 
the executing court to successfully exe- 
cute the decree of this Court in favour 
of the plaintiffs. That being so, on the 
dismissal of this appeal against defen- 
dant No. 3 and its abatement against his 
legal representatives, this appeal abates 
in it entirety and has to be dismissed 


on that score, 
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10. It is urged by Mr. Nanda, the 
Jearned counsel for the appellants, that 
the suit so far as it relates to the suit 
property is mainly against the defen- 
dant No. 2, the deity, and Ganeswar Das 
and defendants 3 to 6- have been added 
in the plaint only-.as the marfatdars of 
the deity. So, on the death of defendant 
No. 3, one of the marfatdar of the deity, 
this appeal would not abate as any deci- 
sion in this appeal in respect of the suit 
property would bind the deity and con- 
sequentially all its marfatdars, and so 
would not give rise to circumstances 
necessitating abatement of the appeal. I 
do not find any merit in the above con- 
tention. . i ` 

In the plaint, only Ganeswar Das has 
been described as the marfatdar—shebait 
of the deity—defendant No. 2, Defen- 
dants 3 to 6 are not shown as the mar- 
fatdars of the said deity. In para 3 of 
the plaint it is stated that defendants 2 
to 7 forcibly‘ entered into the suit lands 
on 4-9-69 and since that time they have 
been creating disturbance in the plain- 
tiffs’ peaceful possession over the suit 
lands, Therefore, the plaintiffs’ allega- 
tions, against the defendants 3 to 6 are 
directed personally against them and not 
in- their capacity as the marfatdars of 
the deity. ; 


In para 6 of the joint written state- 
ment filed by defendants 2 to 6 they have 
asserted that the suit property was sold 
on 30-10-50 in the name of defendant 
No. 2 under the marfat of Ganeswar Das 
and defendants 3 to 6, and since that 
time these defendants’ are in possession 
of the same. The court below has found 
that the plaintiffs have no right, title or 
interest in the suit, property; they were 
never im possession of the same at any 
time; and that these defendants have 
been in possession of the same since:a . 
long time. The plaintiffs’ suit, so far as 
it relates to defendants 2 to 7, is for 
declaration of the plaintiffs’ title in the 
suit property, for confirmation or in the 
alternative for recovery of possession of 
the same from these defendants and for 
permanently injuncting them from any 
way dealing with the suit property. So 
the prayers in the suit, so far as they 
relate to the above-mentioned reliefs, 
are all directed against all these defen- 
dants, The court below has found that 
defendants 2 to 6 are in possession of 
the suit lands. So that part of the find- 
ing of the court below enureg personally 
in favour of these defendants, and it is 
not held that these defendants, are pos- 
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sessing the suit property on behalf of 
the deity or in their capacity-as its mar- 
fatdars. Moreover, the finding of the 
court below that the plaintiffs have no 
title to the suit property holds good in 
favour of each of these defendants, and 
on the death of defendant No. 3 during 
the pendency of this appeal that finding 
cannot be altered so far as the legal 
representatives of that defendant are con- 
cerned, , 

` In tbe decision reported in AIR 1973 
SC 204 (Babu Sukhram Singh v. Ram 


a joint claim against several defendants 
fs made im a suit, and during the pen- 
dency of the appeal .by the plaintiff 
some of the defendants die and no sepa- 
rate claim is made against any of the 
defendants in appeal the failure of the 
plaintiff to bring on record their legal 
representatives results in abatement of 
the appeal in toto. 


The décision,. ILR (1970) Cut 1109 s 
{AIR 1971 Orissa 15) (Guru Charan Jena 
v. Satyanarayan Jew Thakur) cited by 
Mr. Nanda is entirely on different facts, 
and the points decided in that decision 
do not directly apply to the point at 
issue in this appeal. - 

On the above considerations ‘this appeal 
` abates. in its entirety amd is dismissed 
with costs. 

11. Both the courts below have dec= 
reed the plaintiffs’ suit with costs so far 
as it relates to the relief claimed against 
Bhuyan Abdul Mahatab Khan, defendant 
No. 1 and respondent No. 6 in this ap- 
peal, Defendant No. 1 had not contested 
the suit in the trial court and was set 
ex parte there. He did not prefer any 
appeal against the decision of the trial 
court and has not preferred any appeal 
in this Court against the decision of the 
first appellate court against him. That 
being so, the laintiffs are entitled to 
! realise Res. 240)- only from defendant 
No. 1 Bhuyan Abdul Mahatab Khan, as 
decreed by the courts below. 


. 12. While this appeal was being heard 
on 6-3-78, a petition supported by the 
affidavit of an Advocate’s Clerk was filed 
|in this Court on that date. By this peti- 
tlon it is prayed that the order dated 
7-8-76 dismissing the appeal be declared 
null and void, or the said order be re- 
lealled and the name of deceased defen- 
ant No. 3 be expunged from the record 
of this appeal. 


The order dismissing the appeal was 
‘recorded for non-compliance of the per 
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Dular Singh) it has been held that where. 


A.LR,. 
emptory order passed by this Court on 
27-7-76. Apart from the inordinate delay 
in filing this petition, there are several| 
other .reasons on which this petition has 
to be dismissed. No move was made for 
recalling the peremptory order passed on‘ 
27-7-76, or for extension of time granted. 
by the said order, No step even was . 
taken on behalf of the appellants for | 
recalling or modifying the said order till - 
the filing of’the aforesaid petition on . 
6-3-78. No efforts were made at any time ` 
to substitute the legal representatives of 
deceased defendant’ No. 3 or to show 
that he died without leaving behind amy 
legal representatives. Even if the order 
dated 7-8-76 is recalled at this stage and _ 


. the name of deceased defendant No. 3 is : 


expunged from the memorandum of ap- . 
peal as prayed for by the petition : 
dated 6-3-78, this appeal, in the | 
facts and circumstances of the case stated - 
in the preceding paragraphs, cannot be ° 
heard on merits without proof of the ' 
facts that defendant No. 3 died without 
leaving behind him any legal heirs or 
that all the necessary parties for the 
decision of all questions arising in this 
Court are already on record and that 
an effective decree on the merits of the 
case can be by this Court, Thera 
is nothing in the said petition to estab- 
lish the aforesaid facts. On the above 
considerations, the said petition is dis 
missed. 

Order accordingly, 


AIR 1878 ORISSA 228 
R. N. MISRA AND | 
P. K. MOHANTI, JJ, 
Maguni Dei, Petitioner v. Gouranga 
Sahu and others, Opposite Parties, . 
Civil Revn. No.. 154 of 1977, D/- 27-2 
1978.* . ; 
: (A) Civil P, C. (5 of 1908),.0. 18, R. 3-A. 
(as amended by Amendment Act 1976)— 
Rule is directory’ — In proper cases 
court can examine a party at a later 
stage though previous permission was 
not obtained by a party. AIR 1978 
Orissa 1, Overruled, ‘ 


R. 3-A of O. 18 is of directory nature, 
In proper cases the Court has got power 
to examine a party at a later stage even 
though he has not obtained the Court’s 
previous permission as provided in the 
Tule. If a party has acted in good faith 
Po ee ee 


*(From order of B. K. Patnaik, 2nd Add 
Sub. J. Cuttack, D/- 19-4-1977), 
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and it is just and fair to permit him to 
examine himself at a later stage, the 
Court is not absolutely helpless in the 
matter, (Para 16) 

The use of the word “shall” in a sta- 
tutory provision, though generally taken 
in a mandatory sense, does not always 
conclusively convey an imperative man- 
date. (Para 7} 

A directory provision is generally af- 
firmative in its terms, But negative 
words are ordinarily used as a legislative 
device to make a statute imperative, The 
provision of O. 18, R. 3-A is couched in 
affirmative terms. It prescribes a cer- 
tain procedure but imposes no penalty 
for its mon-observance. AIR 1978 Orissa 
1, Overruled. Case law discussed. 


(Paras 10, 12) 
Cases Referred: Chronological Paras 
AIR 1978 Orissa 1 5, 17 
ATR 1974 SC 1682 q 
AIR 1973 SC 1357 8 
(1970) 2 SCR 875 11 
AIR 1965 SC 895 ' . 7 
AIR 1962 Punj 180 5, 14, 15 
AIR 1961 SC 493 4 
AIR 1957 SC 828 8 
ATR 1955 SC 425 11 


B. H, Mohanty and P, K. Sahu, for 
Petitioner; N, Mukherjee, B. S. Moha- 


patra and S, S, Mohanty, for Opposite 
Parties. . 
P. K. MOHANTI, J.— This civil re- 


vision raises a point of considerable im- 
portance concerning the litigants and tha 
legal practitioners frequently in trials 
before the subordinate courts. The ques- 
tion whether a party who has not exa- 
mined himself as the first witness in 
support of his cause and has not obtain- 
ed permission of the court to appear as 
such witness at a later stage as required 
under O. 18, R. 3-A, C.P.C., as amended 
by the Civil 'P. C, (Amendment) Act, 
1978,. can be examined at a later stage of 
the trial is the sole point for determina- 
tion. 

2. The amended rule runs thus :— 

“Where a party himself wishes to ap- 
pear as a witness, he shall sọ appear 
before any other witness on his behalf 
has been examined unless the Court, for 
reasons to be recorded, permits him to 
appear as his | own witness at a later 
stage.” 

. 3. The brief facts in the present mat- 
ter are these: 

Opposite party No, 1 filed Title Suit 
No. 103 of 1974 against the petitioner 
and some others for declaration of title 
and recovery of possession in respect of 
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the disputed property. On a petition fil- 
ed by him, two of his witnesses were 
permitted to be examined on 11-3-77 ob- 
viously under the provisions of O, 18, 
R..16, Civil P. C, The regular trial of 
the suit -commenced on 15-4-77. On that 
day he filed a petition under O, 18, 
R. 3-A, C.P.C, seeking permission of the 
court to examine himself as a witness at 
a later stage on the ground that his wit- 
nesses who were in attendance on that 
day did not like to be detained, No order 
was passed on this petition, but two 
other witnesses for the plaintiff were 
examined. On 16-4-77 two more witnes- 
ses were examined on behalf of the 
plaintiff, On 19-4-77 the plaintiff’s peti- 
tion dated 15-4-77 was taken up for con- 
sideration and it was opposed by the pe- 
titioner on the ground that the plaintiff 
having failed to comply with the provi- 
sions. of O. 18, R. 3-A, C.P.C. he had for- 
feited the right to examine himself and 
the court had no longer jurisdiction to 
allow him to be examined at a later 
stage. The trial court overruled the ob- - 
jection and allowed the plaintiff to exa- 
mine himself even though he had not 
obtained leave of the court earlier, Then 
the plaintiff was examined on 20-4-77 
and defendant No. 1 was allowed to 
cross-examine him without prejudice to 
his right to challenge the court’s order 
dated 19-4-77 by way of a revision ap- 
plication. 

4. This revision was placed for hear- 
ing before my learned brother Misra, J. 
who felt inclined to sustain the order of 
the trial court, but since a contrary view 
had been taken in a single Judge deci- 
sion of this Court he referred it toa 
Division Bench for an appropriate inter- 
pretation of O, 18, R, 3-A of the Code. 

5. The view taken in the single Judge 
decision reported in AIR 1978 Orii 
(Jagannath Nayak v. Laxminarayan Tha- 
kur) is that the provision of O. 18, Rule 
3-A, C.P.C. is mandatory and that the 
court has no jurisdiction to permit a 
party to examine himself at a later 
stage in the absence of permission hav- 
ing been obtained at the commencement 
of the evidence of his side. In coming 
to this conclusion; the learned single 
Judge has relied on the use of the word 
“shall” and the legislative background 
of the provision, The learned Judge has 
also relied on a decision in the case of 
Smt, Gurdial Kaur v. Pyara Singh, AIR 
1962 Punj 180. 

6. Mr. B. H. Mohanty appearing for 
the petitioner relied on the decision of 





this Court referred to above and con- 
tended that the provision of R. 3-A is 
mandatory and if a party fails to comply 
with it, he forfeits his right to examine 
himself as a witness and the court also 
loses jurisdiction to permit him to exa- 
mine himself at a later stage, Mr. N. 
Mukherjee appearing on behalf of the 
opposite . parties has, on the other hand, 
contended that the provision is directory 
and ‘does not take away the jurisdiction 
of the court to examine a party at a 
later stage if sufficient cause is .shown 
for non-compliance of the provision..- 

1 The use of the word “shall” in a 
statutory provision, though generally 
taken in a mandatory sense, does not al~ 
ways conclusively convey an imperative 
mandate. For the purpose of determin~ 
ing whether a certain provision of law 
is mandatory or directory it is not pos~ 
sible to lay down any universal rule. 
The answer would depend ‘in every case 
on the particular circumstances placed 
for consideration. ‘To enable the court 
| -to determine this question, the subject- 
matter of the provision of law has to be 
viewed in the light of the object of the 
enactment in question. The particular 
provision of law has to be read in the 
context of the scheme and purpose of 
the statute, and a conclusion has to be 
arrived at bearing in mind the consequ- 
ence of non-compliance with the said 
provision of law. Crawford in “Statutory 
Construction” (1940 Edn., Art, 261, page 
516) has observed :— ; 

“The question as to whether a statute 
is mandatory or directory depends upon 
the intent of the legislature and not upon 
the language in which the intent is 
clothed. The meaning and intention of 
the legislature must govern, and these 
ara to be ascertained, not only from the 
phraseology of the provision, but also by 
considering its nature, its design, and 
the consequences which would follow 
from construing it the one way or the 
other.” i 

In the case of Raza Buland Sugar Co. 
Ltd, Rampur v. The Municipal Board, 
Rampur, AIR 1985 SC 895 the Court ob- 
served (at p. 899) :— 

“The question whether a particular 
provision of a statute which on the face 
of it appears mandatory — inasmuch as 
it uses the word ‘shall’ as in the present 
case — or is merely directory cannot ba 
| resolved by laying down any general 
| rule and depends upon the facts of each 
case and for that purpose the object of 
' the statute in making the provision is 
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A.LR, : 
the determining factor, The purpose for | 
which the provision has been made and, 
its nature, the intention of the legisla- ' 
ture in making the provision, the serious © 
general inconvenience or injustice to per- 

sons resulting from whether the provi< i 
sion is read one way or the other, the | 
relation of the particular provision — to : 


other provisions dealing with the samé , 
subject and other considerations which . 


may arise on the facts of a particular | 
case including the language of the pro~ - 
vision, have all to be taken into account - 


in arriving at the conclusion whether a _ 


particular provision 
directory.” 

In AIR 1974 SC 1682 at p. 1686 
= aan Election, 1974) the Court 
eld : ney 


mandatory or ` 


“In determining the question whether - 


a provision is mandatory or directory, 
the subject-matter, the importance of 
the provision, the relation of that provi- 


‘sion to the general object intended to 


be secured by the Act will decide whe- 
ther the provision is directory or man- 
datory. It is the duty of the courts ta 
get at the real intention of the legisla- 
ture by carefully attending to the whole 
scope of the provision to be construed.” 


8. The legislative history is no ald to 
the construction of the clear terms of a 
statute. It is only when the terms of 
the statute are ambiguous or vague that 
resort may be had to it for the purpose 
of arriving-at the true intention of the 
legislature. If there is no ambiguity, 
reference to legislative history and. to 
reasons for the introduction of the en- 


_actment are of no avail because the ques- 


tion for consideration then would be as 
to whether such history or reason has 
been clearly put in the language of the 
section of the statute under considera- 
tion, This view of ours is fortified by 
the following observations of the Sup- 
reme Court. In AIR 1957 SC 628 (R.M. 
D. Chamarbaugwalla v, Union of India} 
the Court observed (at p. 632): 


“Our attention was invited by Mr. 
Seervai to the statements of objects and 
reasons in the Bill introducing the en< 
actment, It is therein stated that the 
proposed legislation falls under Entry 34 
of the State List, viz., ‘Betting and gam- 
bling.’ If we could legitimately rely on 
this, that would be conclusive against 
the petitioners, But, Mr. Palkhivala 
contends and rightly, that the Parlia- 
mentary history of the enactment is not 
admissible to construe its meaning, and 
Mr, Seervai also disclaims any intention 





m 
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on his part to use the statement of ob- 
jects and reasons to explain Sec, 2 (d). 
We must, accordingly exclude it from our 
consideration,’ 
In AIR 1961 SC 493 (State of Punjab v. 
Sodhi Sukhdev Singh) it was observed: 
“We ought, however, to add that 
though Mr, Seervai elaborately argued 
this part of his case he fairly conceded 
that recourse to extrinsic aid in inter- 
preting a statutory provision would be 
justified only within well recognised li= 
mits; and that primarily the effect of 
the statutory provisions must be judged 
on a fair and reasonable construction of 
the words used by the statute itself.” 
In AIR 1973 SC 1357 (Commr. of In- 


come-tax, Madras v, Madurai Mills Co. . 


Ltd.) the Court held (at p, 1361) f 

“It is well settled that considerations 
stemming from legislative history must 
not be allowed to override the plain 
words of a statute (see Maxwell on the 
Interpretation of Statutes, Twelfth Edi- 
tion, p. 65)” 

9, The provisions of O. 18, R, 3-A are 
to be considered in the light of the 
above principles, 

The object underlying the rule seems 
to be that by the examination of a party 
as the first witness his whole case may 
be unfolded and he may not be able to 
fill up the lacuna at the close of his evi- 
dence, When the case of a party is un- 
folded by his own evidence, the oppo- 
site party can effectively cross-examine 
the succeeding witnesses on the relevant 
point gatherable from thea evidence of 
the adversary otherwise he cannot cross- 
examine the witnesses with regard to 
matters which are subsequently intro- 
duced in the evidence of the party 
himself, A bare perusal of the rule 
would show that under certain circum-~ 
‚Stances a party may appear as a witness 
after other witnesses on his behalf have 
been examined. All that is required is 
that he should, before examining his wit- 
nesses, seek permission to examine him~ 
self at a later stage and the court may 
grant such permission. 


: 10. A directory provision is generally 

affirmative in its terms. But negative 
words are ordinarily used as a legisla- 
tive device to make a statute impera- 
tive. If the requirements of a statute 
which prescribes the manner in which 
something has to be done are ex- 
pressed in negative language, that is. to 
say, if the statute enacts that it shall be 
done in a particular and specified man- 
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ner and in no other, then those require- 
ments are in all cases absolute and the 
neglect to obey or fulfil them exactly 
will invalidate the whole proceedings. 
(See Craies on Statute Law, Fifth Edi- 
tion at p. 243). The provision of O, 18, 
R. 3-A is couched in affirmative terms. 
It prescribes a certain procedure but im- 
poses no penalty for its non-observance. 
The rule itself provides an exception and 
gives discretion to the court to permit 
the examination of a party at a later 
stage for reasons to be recorded by it. 
That indicates the anxiety of Parliament 
to ensure that the subordinate courts 
should not shut out evidence of a party 
which is necessary for a just decision of 
the case. It could not have been the in- 
tention of the legislature to debar the 
court from permitting examination of a 
party even though the just decision of 
the case demands it, The paramount 
consideration of the judicial process be- 
ing the doing of justice to the parties, 
the Court can examine a party at-a la- 
ter stage if it considers the evidence es- 
sential despite. some negligence on the 
part of a party. 

11. In interpreting a Code of Proce- _ 
dure, it would be useful to keep in mind 
that the rules of procedure are intend- 
ed to aid the administration of . justice 
and not to hamper it, They should be. 
used as aids rather than as obstacles. 
Lord Buckmaster once pointed out: 

“All rules of court are nothing but 
provisions intended to secure proper ad- 
ministration of justice, It is, therefore, _ 
essential that they should be made to 
serve and be subordinate to that pur- 
pose.” 

The Supreme Court in State of Gujarat 
v. Ramprakash P, Puri, (1970) 2 SCR 
875 indicated: 


“Procedure has been described to be a 
hand-maid and not a mistress of law, 
intended to subserve and facilitate the 
cause of justice and not to govern or 
obstruct it, Like all rules of procedure, 
this rule demands a construction which 
would promote this cause.” 


As a general rule, evidence should 
never he shut out. Parties should be 
given full opportunity to give evidence 
if the justice of the case demands it.’ 
However negligent or careless may have 
been the omission of the litigant to exa- 
mine himself at the commencement of 
the evidence of his side, the same should 
be allowed if that can be done without 
violence to the statute or irreparable 
prejudice to the adversary, There is no 


i 


1 





t 


i 





| 


injustice if the other side can be com- 
pensated in terms of costs. 

The following passages from the judg- 
ment of Bose, J, in the case of Sangram 
' Singh v, Election Tribunal, Kotah, AIR 
1955 SC 425 (426) are very apposite and 
may aptly be read here: 

“Now a code of procedure must be 
regarded as such, It is ‘procedure’, 
something designed to facilitate justice 
and further its ends: not a penal enact- 
ment for punishment and penalties; not 
a thing designed to trip people up. Too 
technical a construction: of sections that 
leaves no room for reasonable elasticity 
of interpretation should therefore be 
guarded against (provided always that 
justice is done to ‘both’ sides) lest the 


of justice be used to frustrate it. 


Next, there must ba ever present to 
the mind the fact that our laws of proce- 
dure are grounded on a principle of na- 








tural justice which requires that men 
should not be condemned unheard, that 
| decisions should not be reached behind 
their backs, that proceedings that affect 
their lives and property should not con- 
tinue in their absence and that they 
should not be precluded from participat- 
| ing in them. Of course, there must be 
exceptions and where they are clearly 
defined they must be given effect to. 
But taken by and large, and subject to 
that proviso, our laws `of procedure 
‘,;should be construed, wherever that is 
reasonably possible in the light of that 
principle.” 

It is useful to guate the oft quoted pas- 





sage of Lord Penzance in 4 AC 404 in 
connection : 

“Procedure is but the ‘machinery of 
law after all the channel and means 





` whereby law is. administered and justice 
reached. It strongly departs from its of- 
fice when in place of facilitating, it is 
tted to obstruct and even exting- 
wish legal rights, and is thus made to 
govern when it ought to subserve.” 


{Quoted from Aiyers Manual of Law 
Terms and Phrases, 7th Edn, at page 
644). 


| 12. The harm and inconvenience that 
“will result from holding -a provision to 
be mandatory should be weighed against 
the harm and inconvenience that will 
result from holding the provision as 
directory. . The conclusion which results 
in greater harm should be avoided as 
could not have been the intention 


i the legislature. Courts: have been set 
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very means designed for the furtherance © 


tt 
i 


paramount purpose doing of | justice to . 


ALR.. 


up to adrsinister justice and wide discre- ; 
tion has been vested in them so that the . 


the litigating parties — may not be fru- 3 


strated, It is, therefore, a cardinal rulej' 


not to interpret.a provision in a statute 


in a manner which -abrogates judicial| ; 
discretion unless Parliament has expli-| ` 
citly or*by necessary intendment curtail-' ° 
ed or withheld the same, If the provi- - 


sions of the rule are held to be manda~ 
tory, grave hardship and injustice will 
be caused to the litigants, Without the 
evidence of the party himself justice 
cannot be done in most cases. If, how- 
ever, the rule is held to be directory, a 
party, no doubt, will be put to some in- 
convenience but he will not go without 
any remedy, If the party examining 
himself at a later stage introduces new 
facts it will be open to the opposite 
party to ask the court to recall the wit- 
nesses for further cross-examination un< 
der R, 17 of O, 18, C.P.C, and he can 
be compensated by costs, 


13. In order to relax the stringency 
of the rule the learned single Judge ob- 
served in the case referred to above 
that it would be open to the party to 
get the order from the appellate court 
on appeal, if he loses the suit in the trial 
court, for his examination and the ap- 
pellate court may grant pérmission and. 
remit the suit. In our opinion, such a: 
course is bound to involve undue delay, 
prolong litigation and subject the parties 
to unnecessary additional monetary bur- 
den and thus tend to retard the course 
of justice, Parliament could not have in- 
tended the mischief to be cured by such 
a process, E 


14, In AIR 1962 Punj 180 relied on 
by the learned single Judge, the Court 
while construing the provisions of Rr. 1 
and 2 of O. 18, C.P.C. did not lay down 
that granting permission to a party to 
examine himself after examination of 
his witnesses would affect the jurisdic: 


. tion of the court. It was observed that 


normally speaking the plaintiff must 
first come to the witness box to depose 
to his case to be followed by corrobora~ 
tive evidence. The Court took notice of 
the prevailing practice according to- 
which the parties generally come into 
the witness box at the end of their evi- 
dence so as to be in a position to fill in 
any blanks or lacuna which may have 
been left by their corroborative evi- 


dence and observed as follows (at 


p. 181): 
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“Though this practice may not be in 
positive contravention of the literal im- 
port or language of the statutory provi- 
sions, yet it is- difficult to hold if such a 
practice is, conducive to better admin- 
istration of justice.” 

This decision: does not support the 
conclusion that a party loses his right to 
examine himself after examination of 
his witnesses or that the Court ceases 
to have jurisdiction to permit a party ta 
examine himself at a later stage. 

15. The learned single Judge relied 
on the reports of the Law Commission 
for his conclusion that jurisdiction of the 
Court to permit the to examine 
. himself at a later stage of the trial was 
not there if such permission had not 
been obtained before the evidence of his 
side began, We have already observed 


that the historical background in tha. 


present case was not admissible for a 
true interpretation of the provision 

the absence of ambiguity in the provi- 
sion itself, Even if the reports were re- 
levant, we do not find support for the 
conclusion that the recommendation in 
the fiftyfourth report clearly indicates 
that the provision was intended to be 
mandatory, At page 3 of the reported 
decision the learned Judge has quoted 
from the fiftyfourth report to the fol- 
lowing effect: 


“Since the proposed rule will be con= 


fined to ordinary cases, the hardships 

i from special features of the case, 
should not present a problem.” 

Rule 3-A, therefore, introduced the 
rule to be applied to ordinary cases and 
the hardship arising from special fea~ 
tures of a given case was left to be dealt 
with in exercise of discretionary power 
of the Court. What the rule intended to 
emphasise upon was that ordinarily the 
party who wants to examine himself in 
support of his cause must come to the 
witness box as the first witness on his 
side and discretion is vested in the 
Court to make an exception. If tha 
Court exercises the discretion in favour 
of the defaulting party it has to record 
reasons therefor, What was considered 
to be an obnoxious practice by Dua, J. 
in the Punjab case (AIR 1962 Punj 180) 
(supra) or by the Law Commission in 
its 54th Report, was intended to be 
avoided by requiring the party to exa- 
mine himself first and leaving it to the 
Court to regulate the situation by sound 
exercise of judicial discretion. There is 
no justification to hold that the Court 
‘ loses jurisdiction to deal with the appli- 
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cation of the defaulting party once - it 
has not been made before evidence on 
his side began, . 

16. Having given our careful consi- 
deration to all the contentions put for- 
ward by counsel for the parties we are 
clearly of the view that Order 18, R, 3-A 
is of directory nature. In- proper cases 
the Court has got power to examine a 
party at a later stage even though he 
has not obtained the Court’s previous 
permission as provided in the rule, If 
‘a party has acted in good faith and it is 
just and fair to permit him to examine 
himself at a later stage, the Court is 
not absolutely helpless in the matter. ` 

17. In the light of our foregoing dis- 
cussions we hold that the case in AIR 
2978 Ori 1 was not correctly decided and 
we overrule the same. 

18. In the present case the trial 
court held that debarring the plaintiff 
not to be a witness for himself would 
cause hardship to him and in the interest 
of justice allowed the plaintiff to exa- 
mine himself as his own witness, The 
order of the Court is not one without 
jurisdiction in view of what has been 
said above, In the facts of this case we 
are not in a position to agree with Mr. 
Mohanty that judicial discretion has 
been improperly exercised. It is also 
not shown that the petitioner has been 
prejudiced in any way by the order 
allowing the plaintiff to examine himself 
at a later stagg 

19. In view of our foregoing discus- 
sions, we dismiss the civil revision, but 
in the circumstances without any order 
as to costs, 


R, N. MISRA, J.:— I agree. 
Revision dismissed. | 
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- the deity and that the opposite 
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Addl. Govt, 
ties. 


P. K. MOHANTI, J.:— This writ appli- 
cation is directed against an order of 
ejectment made under S. 7 of the Orissa 
House Rent Control Act, 
after referred to as the ‘Act’). 

2. Opposite party No. 1 claiming him- 
self to be the owner of the house in 
question filed an application under S. 7 
of the- Act for ejectment of the peti- 
tioner on the ground that he had wil- 
fully defaulted in the payment of rent 
and further that the house in question 
was required by opposite party No, 1 
for his own use and occupation to start 
a hardware shop for his sons, 


3. The petitioner filed counter deny- 
ing the allegations of default in pay- 
ment of rent and bona fide requirement 
of the house, It was contended that the 
house in question belongs to the deity 
Shri Nilakantheswar Swamy of Berham- 
pur town and the rent of the house was 
meant to. be used for the bhog-rag of 
party 
No. 1 had no legal right to maintain the 
case in his personal capacity. 

4. The House Rent Controller allow- 


Advocate, for Opposite Par- 


| ed the application on the findings that 


there was relationship of landlord and 
tenant between the parties; that the pe- 
titioner was a wilful defaulter and that 
the house in question was required by 
the landlord in good faith for his own 
use.. On appeal, the learned Chief Judi- 
cial Magistrate agreed with the Control~ 
ler that there was relationship of land- 
lord and tenant between the parties and 


| that there was bona fide requirement of 


the house by the opposite party No, 1 
for his own use. But he differed from 
the finding of the Controller that the pe- 
titioner was a wilful defaulter. He 


` | maintained the order of ejectment only 


on the ground of bona fide requirement 
of the house by the landlord, 


5. It is urged on behalf of the peti- 


i tioner that the deity being the owner, 


the courts below have committed an 
error of law apparent on the face of the 
record in allowing the petition for eject- 


iment on the ground of requirement of 
ithe house for the personal use of oppo- 


site party No. 1, It is argued that the 
house being a trust property, the re- 


| quirement of the same must be for tha 


purposes of trust and requirement by 


| the opposite party No. 1 for his personal 





-1 of ejectment, 


use cannot be made the basis of an 


order 


i 


1967 (herein-— 
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6. On a perusal of the pleadings of 
the parties and the evidence adduced in 
the case it appears that the petition un- 
der S. 7 of the Act was filed by the op- 
posite party No. 1 in his personal capa- 
city without disclosing the ownership of 
the deity. The petitioner in his written 
statement specifically pleaded that the 
house belongs to the deity, that the rent 
of the house was meant to be used for 
the purpose of the deity and that the 
opposite party No, 1 has no legal right 
to maintain the case in his personal ca- 
pacity. 

‘7%. Construing the definition of land- 
lord’ in S, 2 (4) of the Act and taking 
into account the fact that the opposite . 
party No. 1 had been realising rent since 
the inception of the tenancy, both the 
courts below concurrently held that tha 
opposite party No, 1 came within the 
definition of ‘landlord’ though none of 
them recorded a specific finding that he 
was only a trustee-landlord, The appel- 
late authority found that in. the Muni- 
cipal Assessment Register the deity Shri 
Nilakantheswar Swamy has been re- 
corded as the owner of the house and 
that -the Municipal tax was being paid 
by opposite party No. 1 on behalf of the 
said deity, Opposite party No. 1 in his 
evidence admitted that the public have 
free access to the deity and that the 
entire income of the house in question 
is spent for the purposes of the deity. 
In view of this clear admission, it must 
be held that the house is held by him 
as a trustee for the benefit of the deity. 
He has no case that it was a nominal 
debuttar and that he was the real owner 
The oral and documentary evidence. res 
ferred to above leaves no room for doubt 
that the deity is the real owner of the 
house and the opposite party No, 1 hag 
been collecting rent as a trustee, 

8. The opposite party No. 1 in his 
evidence stated that he required the 
house for locating a hardware shop for 
his two sons, So the pertinent question 
to be considered in the case is whether 
requirement of the house for the per- 
sonal use of the opposite party No. f 
can be said to be the requirement of the 
landlord, 


‘9. S. 7 (4) of the Act provides: 
“The landlord miay, subject to tha 
provisions of this Act, apply to the Con- 
troller for an order directing the tenant 
to put him in possession of the house, if 
he requires the house in good faith for 
the occupation or use of himself, any 
member of his family or of any person 
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or persons for whose benefit the house 
is held by him,” 


10. A plain reading of the above pro- 
visions makes it clear that the Controller 
shall make an order of eviction if he 
is satisfied that the house is bona fide 
required by the landlord for occupation 
by himself or by any person for whose 
benefit the house is held by him, The 
house in question is held by the oppo< 
site party No. 1 as a trustee for ‘the 


benefit of the deity, He has no legal. 


right to occupy the same. Being a trus- 
tee-landiord he can require the house 
for occupation for purposes of the trust, 
but he cannot require the same for his 
personal occupation, His personal rex 
quirement of the house would not be the 
requirement of the person for whosa 
benefit the house is held by him as a 
trustee. The case of the opposite party 
No. 1 does not therefore come within 
the purview of S. 7 (4) of the Act, Thus 
the order of ejectment passed. in 

case suffers from an error apparent on 
the face of the record. The appellate 
authority having differed from the fnd- 
ing of the Controller on the issue relat- 


ing to wilful default in payment of rent . 


should not have allowed the petition 
for ejectment on the ground that fhe 
opposite party No, 1 required the house 
for his personal use, This view is sup- 
ported by authorities, The case reported 
in (1977) 79 Bom LR 9 (Framroze 
Maneckji Bilimoria v. M/s. Suhrid Geigy 
Trading Ltd.) deals with the provisions 
of S. 13 (1) (g) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act. The provision is to the effect that 
a landlord shall be entitled to recover 
possession of any premises if the Court 
is satisfied that the premises are reason- 
ably and bona fide required by the land- 
lord for occupation by himself or by 
any person for whose benefit the pre- 
mises are held, or where the landlord 
is a trustee of a public charitable trust 
and the premises are required for occu~ 
pation for the purpose of the trust, It 
was held that the provision consists of 
three parts. The first part applies to a 
landlord who is the full owner; the se- 
cond part applies to the case of a land- 
lord who is more or less a trustee of a 
private trust with a beneficial interest 
and the third part provides for the case 
where the landlord is a trustee of a pub« 


lic trust. The petitioners of that case 
were the trustees appointed under a 
deed of settlement and the possession 


was sought by them on the ground of 





K, Chitti Babu v. K. Anjaneyelu (Mohanti J.) 


[Prs. 9-11] Ori. 235 


bona fide and reasonable requirement 
by petitioner No. 1 who was one of the 
trustees and the son of the settlor, The 
suit was resisted on the ground that the 
petitioners were not entitled to claim 
possession of the premises on the ground 
of bona fide and reasonable requirement 
as the petitioner No, 1 was not the per~ 
son for whose benefit the premises wera 
held. The High Court held as follows:— 


“A plain reading of S 13 (1) (g) clear- 

ly shows that according to the first part 
a landlord who has a right to occupy 
the permises because he is a owner, can 
always seek possession of the premises 
for his personal occupation, The case of 
the petitioners, in my view cannot be 
stretched to come within this part of tha 
section. It cannot also come under the 
second part because petitioner No, 1 has 
no legal right to occupy the suit pre- 
mises. If the trustees in their absolute 
discretion refuse to give him the premi- 
Ses on rent, he cannot assert that he 
has a right to occupy the premises, If 
that is so, then in my view the petitioner 
cannot complain that he is entitled to 
pe because of his bona fide require- 
ment,” 


Reliance was placed on the observa« 
tions of the Supreme Court made in the 
case of Mongibai Hariram v. State of 
Maharashtra, (1966) 68 Bom LR 781: 
(AIR 1966 SC 882). That was a case in 
which the Bombay Land Requisition Act 
was considered along with the provisions 
of the Bombay .Rent Act, The relevant 
observations are as follows:— 


It is open to doubt whether a 
trustee-landlord, as the. plaintiffs-appel- 
lants are, can be said to require the pre- 
mises for occupation for himself. The 
first part of S. 13 (1) (g) appears to con- 
template persons who receive or are 
entitled to receive rents on thelr own 
account and not to persons who receive 
or are entitled to receive rents as a 
trustee. A trustee-landlord can require 
the premises under S. 13 (1) (g) for oc- 
cupation for purposes of the trust.” 


11. We allow the writ petition and 
quash the order of ejectment in Anne- 
xures 1 and 2. Parties are, however, left 
to bear their own costs, 


R. N. MISRA, J.— I agree, 
Petition allowed. 


Drennan 








| did not suffer from laches. 
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Chittaranjan Choudhury, Petitioner v. 
Utkal University and others, Opposite 
Parties. . 
Original Jur. Case No, 598 of 1977, D/~ 
9-8-1978. : 
(A) Constitution of India, Art. 226 — 
Laches — Results of Utkal University 


‘examination published in. July 1976 — 
- Examinee filing writ application on 17-8- 


1977 — 
laches, 

The results of Utkal University exami- 
nations were published some time in 
July, 1976: Petitioner an examinee of 
B. A. (Hons) obtained the mark-~sheet in 
the first week of August, 1976, and from 
the University soon thereafter, In the 
mark-sheet he was shown to be absent 
in the first paper of Economics, He ap- 
proached the University and the Prin- 
cipal in turn between: August, 1976 and 


Application, if suffers from 


= January, 1977. When the. University au- 


thorities turned a deaf ear, he had to 
issue a lawyer’s notice asking for res 
dress. At that stage only the University 
discovered that the petitioner had ap- 


and towards the close of February, 1977, 
the petitioner got the revised mark- 
sheet, Without loss of much time peti- 
tioner represented to the Chancellor but 
realising that no relief might come from 
that source, he filed writ application on 
17-8-1977. 
Held that the examinee’s 


application 
(Para 7) 

Anno: AIR Comm. Const, of India, 

Art, 226, N. 25. ` , 

(B) Constitution of India, Art, 226 (1) 


'| (b) and (c) — Applicability — Writ peti- - 
-ltion by an examinee of Utkal University 


examinations — Holding of examina- 
Statutes and Regulations framed for im- 
plementation of the said. statutory pur- 
pose — Mistakes committed by Univer- 
sity providing cause of action for the 


proceeding — Held that the matter 
squarely came under the ambit of 
Cis. (b) and (c) of Art. 226. (Para 8) 


Anno: AIR Comm. Const. 


Art. 226 N. 26 (I) 
Cases Referred: Chronological Paras 


AIR 1978 Orissa 11:ILR (1978) Cut re 


S. C. Dash, for Petitioner; S, C. Moha- 
patra, S. Rath, B. S. Das and Addl 
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peared in the first paper of Economics - 


tions authorised by: University Act —- 


‘Standing Counsel, for Opposite Parties.’ 
[Pe ees 


gular candidate of Christ College at Cut~ 
tack appeared for the Annual B. A. 


(Honours) Examination of 1976 held by ` 


the Utkal University from the B. J. B 


A.LR, ` 
R, N. MISRA, J.:— Petitioner as a re- . 


College Centre, Bhubaneswar, with Roll j 


No. 705290. His subjects were English, 
Modern Indian Language (Oriya) 
Economics with ` Honours in Political 


and | 


Science, Under the appropriate Regula- ' 


tions of the Utkal University, thère are 
two papers in English, one paper in 
M.LL., three papers in Economics and 
six papers in the Honours subject, each 
paper carrying 100 marks, Petitioner 
appeared in all the papers but he was 
declared to have passed B.A. Examina< 
tion without Honours, After publication 
of the results, the petitioner approached 
the Principal of Christ College for his 
mark-sheet and on receiving the sama 
(Annexure 1), he was surprised to find 
that he was shown absent in the first 
paper of Economics, 


He, therefore, applied to the Univer l 


sity for a fresh mark-sheet being appres 
hensive that there was some mistaka 
because he had appeared in al tha 
papers. The mark-sheet granted by the 
University also: showed him as absent in 
Economic Paper I, Copies of the respec- 
tive mark-sheets have been annexed asg 
Annexures 1 and-2 to the writ petition. 
Petitioner had applied for admission inta 
the LL.B, course but he was refused 
admission on the ground that he had 
not secured the minimum of 40% in tha 
aggregate, Petitioner thereupon com~ 
plained to the University that he had 
as'a fact appeared in Economics Paper I 
and the University. Authorities were not 
justified in not giving him any credit 
for the said paper, Petitioner approach- 
ed the Principal of the B.J.B. College, 
the Centre from where he took the exa- 


‘mination, and obtained a certificate (Ans 


nexure 3) running thus:— 


“Certified that Shri Chittaranjan 
Chaudhury, Roll No, 70529C has appear- 
ed at the Annual B.A, Examination in 
Economics (Pass) P, I on dated 22-4-76 
(ist sitting ie. 10 A.M, to-1 P.M.) Ha 
has used the main khata bearing tha 
No, A 531852 for the purpose of the said 
subject, It is verified from the Room 
Chart.” : 

Petitioner alleges that the University 
authorities were not prepared to act on 
the basis of the certificate in Annexure 
8. Petitioner thereupon issued a lawyer's 
notice to the University and in reply, 


was told to approach the Principal of 
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the Christ College for the revised mark~ 
sheet, The Principal, on being approach- 
ed by the petitioner, denied to have re- 
ceived any ‘revised mark-sheet from the 
University concerning the petitioner and 
informed him in writing to that effect 
vide Annexure 6. Petitioner again 
approached the University authorities 
along with Annexure 6 and on this occa- 
sion, the Assistant Controller of Exami- 
nations informed. him vide Annexure 73 


“This is to'inform you that the marks 
secured by you at the Annual B.Sc. 
` (Honours) Degree Examination of 1976 
have been sent to the Principal, Christ 
College. Cuttack, You are advised to get 


your marks from the Principal of your ~ 


College, The Principal is being written 
in the matter.” 


Petitioner again went to the Principal 
for the revised mark-sheet and obtain- 
ed the same as per Annexure 8. The ori- 
ginal and the revised mark-sheets with 
reference to the three papers and the 
college marks in Economics are as fol» 
lows:—~ 


Economics Original Revised 
(Mark-sheet Mark-sheet 
Paper-I Absent ': 19. 
Paper-II 27 27 
Paper-I i 53 34 
College Marks -33 33 
Total 113 113 


Petitioner alleged in the writ application 
that the marks originally assigned to 
him in the third paper were adjusted 
between the first and third papers sub- 
sequently as seen from the revised 
mark-sheet. Petitioner alleged that ha 
reasonably apprehended that the marks 
have not been awarded as per the Re« 
gulations but have been arbitrarily 
shown, He accordingly prayed for a 
direction to the University to show causa 
why the entry in the revised mark-sheet 
in Economics Paper III should not be 
quashed and replaced by the entry in 
the original mark-sheet and for other 
suitable direction as may be found pro< 
per. ; 


2. Opposite parties 2 and 3 have not 
chosen to make any return to the rula 
nisi issued from the Court. The Control- 
fer of Examinations of the University 
has filed an affidavit in opposition and 
has pleaded that the petitioner was a re 
gular candidate of the - Christ Colleg@ 
and had initially applied to take B.A. 
(Honours) Examination at the said Cen- 
tre. Later he changed his centre to 
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B.J.B, College at Bhubaneswar and was 
permitted to do so, The answer script 
of the petitioner. in Paper I of Economics 
was sent to the Examiner appointed for 
that paper in respect of the B.J.B, Col~ 
lege Centre, After awarding marks, the 
mark foils along with the answer scripts 
were returned to the University, Ad- 
verting to the practicel followed for va- 
luation of the answer scrips it has been 
further said thus: Each College sends 
an alphabetical list of candidates taking 
examination, Roll sheets are prepared 
and printed on the basis of such alpha- 
betical list and such roll sheets are sent 
to the respective centres where thea 
candidates put their signatures in token 
of evidence of appearing in the papers. 

The tabulation register is prepared 
from out of such roll sheets much before 
the examinations are scheduled, The 
superintendents of the Centres also send 
list of absentee candidates, After receipt 
of the answer papers, tabulators are ap~ 
pointed to tabulate the marks for publix« 
cation of the results and they examine 


‘the roll sheets and mark absent in tha 


tabulation register those who are mark- 
ed absent in the roll sheets, When the 
answer papers are sent to the Examiners, 
lists of answer scripts are also sent by 
the Centre Superintendents along with 
the answer scripts. Those candidates 
who are marked absent in the roll sheets 
are also indicated to be absent in tha 
list of answer scripts sent to the Exami- 
ners, While filling up the marks foils, 
the Examiners also indicate the absence 
of such roll numbers in the mark foils. 


Petitioner’s name had been printed in 
the roll sheet relating to the Christ 
College, The Superintendent of the 
Christ College Centre finding petitioner 
absent therefrom had marked him ab« 
sent. He had also intimated the Exa- 
miner in Economics Paper I, that peti~ 


- tioner was absent from that paper. Ac- 


cordingly, on verification of the roll 
sheet of Christ College Centre and the 


mark foils in respect of candidates of ` 


that Centre for Economics Paper I, the 
Tabulator marked the petitioner absent 
in the tabulation register, Petitioner 
had actually secured 34 marks in the 
third pa as would appear from the 
mark foils submitted by the Examiner 
of that paper. Under the relevant Regu~. 
lations the marks in different papers of 
a subject are to be taken together to as- 
certain the result. Eighty marks werd 


necessary to pass in the subject of Eco- 


nomics but petitioner, as a fact, has ses 
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cured 61 marks (27-+34) and was falling 
- short by 19 marks. By taking recourse 
to the Hard Case Rules which provide 
for moderation of results of cases of 
marginal failure and authorised addi- 
tion of marks up to 10% of the maxi- 
mum marks in the written papers, peti- 
tioner was assigned 19 marks which 
were enough for declaring him to have 
passed. 


When the petitioner asserted that 
he ‘had taken examination in Economics 
Paper I, the matter was verified and his 
answer paper was found out from the 
B.J.B, College Centre papers, It was 
found that he had secured 18} marks 
in the said paper. Necessary correction 
was made in the tabulation register and 
as he was also passing with the marks 
obtained by him in Economics Paper I, 
the addition given to him under the 
Hard Case Rules was deleted. It is stat- 
ed that the petitioner has no cause of 
action and he is not entitled to any 
relief. 


3. Petitioner filed a rejoinder wherein - 


he pointed out that he must have been 
marked absent in all the papers from 
the Christ College Centre and if what 
had been pleaded in paragraph 3 (f) was 
true, petitioner’s result could not have 
at all been published. No indication has 
been given by opposite party No, 1, as 
to why the mistake was with reference 
to Paper I of Economics only. 


4. At the hearing of this application, 
counsel for the University was called 
upon to produce the original answer 
- paper relating to Economics Paper III, 
An affidavit has been filed by the Con- 
troller of Examinations on 2-8-1978 to 
the effect that the examination papers 
ef the annual and second B.A. examina~ 
tions of 1976 including the B.A, (Ho~ 
nours) Examination had been sold’ away 
in auction and, therefore, the answer 


paper was not available to be produced. . 


5. That there has been unpardonable 
negligence on the part of the Univer- 
sity in handling the matter cannot be 
seriously disputed, When petitioner was 
permitted to change the Centre from 
Christ College to B.J.B. College, appro< 
priate alterations in relevant papers 
should have been made, Even if the 
list Had already been printed, nothing 
stood in the way for carrying correc- 
tions, The method prescribed by the 
University is such that unless there be 


perfection in the records, the position ia 





bound to be misleading. No justification 
has been indicated as to why appropri» 


ate correction was not made 


There is force in the contention of 


the petitioner that the explanation of . 


fered by the University in the counter 
affidavit for showing the petitioner ta 


ALB, ' 


be absent in Paper I of Economics has - 
no basis at all, If absence was- marked ~ 
on the basis of the report of the Centre © 
Superintendent of the Christ: College, . 
petitioner should have been marked ab+ ' 
sent in all the papers because the peti- .. 
tioner did not.appear from that centra : 
at all. No explanation has been furnish- - 


ed by the University in its counter-affix 
davit or by counsel. for the University 


at the hearing as to why the same posix ` 
tion was not repeated so far as petis ` 
tioner is concerned in the other papers - 
by showing him absent. When the mark: | 


sheet as per Annexure 1 was issued, pe~ 
titioner was shown absent but he had 


been assigned 27 and 53 marks respec= ` 


tively in Papers II and IIL There was na 


indication of 19 grace marks having ` 


been given in the third paper, When his 
answer book for first paper was found 
out, according to the allegation of the 
petitioner, 19 marks were assigned ta 
him so as to square up the position and 
not to vary the total marks obtained by 
the petitioner in the subject, The 19 
marks alleged to have been added to tha 
petitioner’s marks in the subject under 
the Hard Case Rules were deleted and 
the 19 marks alleged to have been se+ 
cured by him in Paper I were taken 
into account. 


6. Counsel for the University had 
produced the Tabulation Register of the 
examination, On a reference to page 6 
thereof relating to petitioner, we find 
that petitioner had initially been - shown 
absent in Paper I of Economics, but later 
the marks of absence had been cancel< 
led and 19 marks had been inserted; 
against the third paper originally 34 
marks had been entered. There was an 
endorsement of addition of 19 marks 
which has. been cancelled. No primary 
evidence to support the award of 19 
graced marks under Hard Case Rules had 
been produced but in view of the entry 
in the Register referred to above, wa 
are inclined to agree that originally in 
Paper II, 34 marks had been awarded, 
and subsequently the 19 marks wera 
added. Addition of 19 marks was a decix 
sion of the Board and ‘once the compe- 
tent Board had taken the decision and 
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awarded 19 marks there was no provi~ 
sion for cancelling the same, particularly 
after the results of the examination had 
been declared on the basis of the addi- 
tion. No power in any of the University 
authorities has been shown to us by its 
counsel at the hearing to make such 
variation after the results have been 
published in accordance with the proces 
dure laid -down by the University, 


Tt is not disputed that the presence of 
the first paper was noticed by the Uni~ 
versity long after the publication of the 
results. At that stage, if a variation had 
to be made, it had to be under the ap~ 
propriate authority of law, i.e. under an 
enabling provision. Exercise -of autho- 
rity, in case power existed, had to be in~ 
dicated and it was for the University 
to satisfy us that in exercise of such 
power which vested in it the appropri~ 
ate authority of the University had as 
a fact made the variation. The entire 
file opened by the University in relation 
to the petitioner’s case had been pro~ 
duced by counsel, We do not find any 
mention of any order of the competent 
authority directing deletion to the alleg- 
ed addition of the grace marks. We are 
not prepared to accept the submission 
of counsel that when the petitioner’s 
answer paper in Economics Paper I was 
found out and it was noticed that he 
had secured 19 marks — the same as the 
grace marks — adjustment was made 
by deletion of the same from Paper III 
and allowing credit in Paper I, This 
could not be a ministerial act, In the 
file produced by Mr, Mohapatra appear- 
ing for the University is available a 
copy of the report of the Controller fur- 
nished to the Chancellor when it was 
called for on the representation of the 
petitioner, Therein it has been said:— 


“Since he was short by 19 marks to 
secure the pass marks in the said subject 
and he was awarded the deficit marks, 
Le. 19 by .the Tabulator according to 
Rule 2 of the Hard Case Rules (copy 
enclosed) and as such his marks in Eco~ 
nomics Paper II were raised from 34 to 
53, Le. 34+19=—53, 


On receipt of a representation from 
Sri Chaudhury (petitioner) to the effect 
that he had appeared in Economics Pa- 
per I and he was not absent in . that 
paper, his answer script in Economics 
Paper I was traced out and the marks 
secured by him in that paper, ie, 19 


Chittaranjan v, Utkal University (R. N. Misra J.) ([Pr, 6] . Ori. 239 


was taken into account and action was 
taken in the following way. 
Ecanomic Paper I — 19 
Paper IT — 27 
Paper TT — 34 
(original marks} 
19 marks reduced, 
College Marks — 33 


113 


so eS 2ra AAEE E 
Petitioner had no occasion to know what 
happened in the office of the University . 
which led to issue of two mark-sheets. 
All this was pleaded in answer to the 
writ application, Since the entire mat- 





-ter was within the special knowledge of 


the University authorities, it was for the 
University to disclose the relevant facts 
and plead and establish that the deletion 
was by an authorised process, No at- 
tempt has been made in this regard and 
even the papers in the connected file 
are completely silent about it, Once 
grace marks were added, and on that 
basis the result was declared, this could 
not be undone and the earlier position 
could not be disturbed unless there was 
specific provision for it, Therefore, we 
are obliged to hold that petitioner had 
secured 53 marks in Paper UT as shown 
in. the mark-sheets (Annexures 1 and 2). 


Admittedly petitioner has received 19 
marks in Paper I, Petitioner has alleged, 
taking advantage of the negligent way 
in which the matter has been handled by 


. the University, that the first paper has 


not been properly valued and such 
marks as may be necessary to meet the 
situation have been assigned to him 
without proper assessment. Ordinarily, 
we would have found such an argumeht 
acceptable in view of the shifting con- 
duct of the University authorities, but 
Mr. Mohapatra for the University right- 
ly places reliance on the mark foils of 
Economics Paper I of the B.J.B. College 
Centre, As against the petitioner’s roll 
number, 19 marks have been shown. Wa 
are, therefore, inclined to agree with 
Mr, Mohapatra for the University . that 
the paper had been valued and 19 marks 
had been assigned. Petitioner is entitled 
to the credit of 19 marks in Paper L 


The net position, therefore, is in the 
subject of Economics petitioner obtain- 
ed 19 marks in Paper I, 27 marks in 
Paper II and 53 marks in Paper DI and 
33 marks in the College examination. 
His total marks work out at 132 as 
against the credit of 113 marks which | 


. appear to have been given to him, The 


mark-sheets issued to the petitioner, 





Board’s - 


4 
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therefore, do not represent the true 
position. We must hold that the peti- 
tioner.is entitled to the credit of 132 
marks in the subject of Economics, 

7. Counsel for the University strenu- 
ously contended that the writ application 
is liable to be dismissed for laches and 
the petitioner had no right to maintain 
the writ petition. So far as laches are 
concerned, it is case of the University 
and not that of the petitioner that suf- 


-fers from laches, ‘This Court on more 


4 


5> 


than one occasion pointed out that the 
University must conduct itself in a man- 
ner behoving of its status. Dealing with 
a case of another examinee in the case 


‘of Ananta Prasad Nayak v. Utkal Uni- 


versity, ILR (1978) Cut 138 : (ATR 1978 
Orissa 11) this Court had stated (at p. 18 
of AIR): — 


E E we. Universities have been 
set up for teaching and conduct- 
ing of examinations. The institution 
is a big social trust. Thousands of 
students sit at the different examinations 
conducted by the Utkal University and 
accept the adjudicatory assessment made 
of their performances by it. The system 
of examination has been intended to be 
foolproof, Acceptance of the asséssment 
made by the University lies upon the 
same being just and correct, Social in- 
stitutions accept the valuations to be ap- 
propriate on the basis that the perform- 
ance is assessed in a dispassionate man- 
ner, 
the University have universal accept- 
ance, it is absolutely necessary that the 
foolproof character of the process should 
not be doubted, If, however, after the 
answer papers are collected and are in 
the custody of the University they are 
available to be substituted, the basic 
confidence would soon be lost and the 
Utkal University would soon cease to be 
of any utility to Society. Examinations 
conducted by the University would be 
more a mockery than a social event....” 
On that occasion this Court had directed 
a copy of the judgment to be transmit- 
ted to the Chancellor of the University 
for appropriate action, It is not known 
vas to what has been done but one more 
instance has come exhibiting utter mis- 
management in the discharge of the 
trust statutorily imposed on the Univer- 
sity. In this case the results were pub- 
lished some time in July, 1976. Petitioner 
obtained the mark-sheet in the first week 
of Aug., 1978, and from the 
poon thereafter, He approached the Uni- 





` tory basis, 


In order that assessments made by . 


University ` l 


peared in the first pa 


In the circumstances, we are not in- 


clined to agree with counsel for the|. 
application) 


University that petitioner’s 
suffers from laches, 


8. The next objection of counsel for : 


the University is that petitioner’s appli- 


cation does not come under any of the . 
provisions of Art. 226 of the Constitus ` 


tion. Counsel for the petitioner has con< 
ceded that Cl, (a) of Art. 226 (1) of the 
Constitution has no application, but it is 
his contention that Cls, (b) and (c) direct- 


ALR 


versity and the Principal in turn be-, 
tween Aug., 1976 and Jan., 1977, When | 
the University authorities turned a deaf - 
ear, he had to issue a lawyer’s notice : 
asking for redress, At’ that stage only, 
the University rose from slumber and’ 
discovered that the petitioner had ap- 
paper of Economics .. 
and towards the close of Feb., 1977, the pe- | 
titioner got the. revised mark-sheet, With- ` 
out loss of much time petitioner repre< . 
sented to the Chancellor but realising that - 
no relief may come from that source, he - 
moved this writ application on 17-8-1977. : 


ly apply. Undoubtedly, the University ` 


Act authorises holding of examinations. 


Statutes and Regulations have been mada . | 


thereunder for implementation of the 


said statutory purpose and examinations ': 





held by the University have thus statu- . 


the University committed mistakes which 


provided cause of action for the proceed- . 


ing. We are, therefore, inclined to agree 


In dealing with the matter, | 


with counsel for the petitioner that the] © 
matter squarely comes under the ambit) . 
of Cls. (b) and (c) of Art. 226 (1) of the| ` 
Constitution. The objection of the counsel] - 


for the University is, therefore, overruled, 
9. The net result, therefore, is that 


petitioner must be held to have secured | 


132 marks in the subject of Economics 
as against 113 as shown in the various 


documents referred to above. We direct 


the University authorities to rectify the 
mistakes in their own records and fur- 
nish a free mark-sheet to the petitioner 
(as petitioner has already paid for the 
mark-sheet obtained by him) within 
thirty days from the date of service of 
the writ, Ordinarily we should have 
awarded costs to the petitioner, but con- 
sidering the fact that opposite party No. 
1 is the University, we direct parties to 
bear their own costs. 
B. K. BAY, J.:— I agree, - 
Petition allowed, 


END 
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SUBJECT INDEX 


Arbitration Act (40 of 1940), Ss, 2 (a) and 
18—Contract for supply of goods includ. 
ing clause appointing arbitrator to settle 
disputes — Damages on failure to supply 
goods — Whether dispute covered by 
agreement (July) 192 
——S, 18—See Ibid, S, 2 (a) (July) 192 
——5, 33 — Whether written statement 
challenging validity of award can be 
treated as application under S. 33 
(July) 192 
~——S§, 34—Existence of arbitration agree. 
ment—Plea for stay of legal proceedings 
must be taken before filing written state. 
ment (Nov) 289B 
‘Bihar and Orissa: Excise Act (2 of 1945), 
——-§, 22—See also Constitution of India, 
Art, 226 (June) 157A, C 
~——-S§,22—Order made granting privilege 
uader S, 22—Subsequent unilateral Tadd. 
fieation—~Modification justiciable 
i (June) 157B 
-~—S, 22—Promissory estoppel — Grant 
‘of privilege communicated to applicants 
by letter and accepted by them — Some 
‘business also dome on that basis — Board 
revising rates and petitioner supplying 
liquor at new rates but under protest — 
Their right not waived _(June) 157E 
——S, 22 (f)—Obligation under—Right of 
‘applicants begins as soon. as grants made 
are accepted by them (June) 157D 
Bihar and Orissa General Olauses Act (4 
ef 1917), S, 27 — See Evidence Act (1 of 
(Sep) 256A 


Bihar and Orissa Municipal Act (7 of 1924) 
See under Municipalities, 


Bihar and Orissa Public Demands Recovery 


‘Act (4 of 1914), S. 7—Service of notice — 
‘Notice not accompanied by copy of certi. 


ificate —Service invalid (Nov) 289A 
Bihar Agricultural Produce Markets Act 


. (46 of 1960), S. 1 — See Constitution of 


India, Art. 301 . - (Jan) 16D 
i §, 2 (1) (w)—“Trader”—A firm which 
is ordinarily engaged in business of buy. 
ling agricultural produce is a ‘'trader” 

(Jan) 16A 
5S. 2 (1) (w) — Manufacturing” — 
Processing”—Connotation of (Jan) 18B 


tion) Control Act (8 of 1947) 
See under Houses and Rents, 


Bikar Buildings (Lease, Rent and Eviction) 
Contre] Aet (46 of 1977) 


t 





| See under Houses and Rents. 





Bihar Buildings (Lease, Rent and Evic- 


Bihar Cotton Cloth and Yarn (Control) ` 
Order (1958) 
See Constitution of India, Art, 226 
(Oct) 264A, B- 
Bihar Foodgrains Dealers (Licensing) 
Order (1967), Cl, 7—-Wholesale foodgrains 
dealers license — Cancellation of 
(Sep) 245A 
Bihar Land Reforms (Fixation of Ceiling ` 
Area and Acquisition of Surplus Lands) 
Act (12 of 1982) 
See under Tenancy Laws, 
Bihar Money-Lenders Act (22 of 4978) 
See under Debts Laws, 
Bihar Public Land Enoroashment Act (18 ` 
of 1958), S.8—Encroachment on legs than 
5 links — No order for removal could be 
passed (Jan) 1 
Bihar Regional Development Authority 3rd 
Ordinance (126 of 1978), S. 36 — See Ibid 
S, 38 (Feb).32E 
——-S, 87—See Ibid, S. 38 (Feb) 32D, E 
—~Ss, 38, 37, 42, 43 — Pre-Ordinance 
building permit—Cancellation under S, 88 
—Not permissible (Feb) 32D 
—~Ss,. 38, 36,. 37 — Exercise of power 


ander. S. 88—Pre-condition (Feb) 32E 
—~-S, 42—See Ibid, S, 38 (Feb) 82D 
—S, 43 —See Ibid, S. 88 (Feb) 32D 


——Ss, 53, 64—Sanction for construction 
of building—Cancellation by Develop- 
ment Authority —;Writ petition against 
—Maintainability (Feb) 32B 
—~S, 64—See Ibid, S. 58 (Feb) 32B 


Civil Procedare Oode (5 of 1908), S. 9 — 
See also Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act (12 of 
1962), S. 48 (Nov) 315B 
——S. 9 —No consent or acquiescence can 
give authority or jurisdiction where there 
is inherent want of jurisdiction (Jan) 5C 
——S, 9—Compensation paid for acquisi- 
tion of plots — No award for trees thereon 
‘—Suit for compensation for trees — Lies 
in Civil Court (Jan) 14A 
—S, 11—See also Income-tax Act (1961), 
S. 148 (Aug) 197C (FB) 
——S.11— Suit by deity through next 
friend — Previous suit for same relief by 
next friend in his own name dismissed — 
Suit by deity not barred (June) 129A 
——S. 11—Plea of res judicata —Absence 
of pleadings and issue — When entertain. 
able (Sep) 235 


. -Subject Index, A, 


Civil P. C. (contd.) 
— 5S, 20—Oause of action— What is 
(Jane) 146 
——S, 34—Interest — Refusal to grant — 
Court bound to give reasons (April) 81D 
——S, 47 aud O. 23, R. 8 — Preliminary 
decree in terms of compromise in mort. 
gage suit—Construction of (July) 162A 


——5S, 47 —Order overruling mortgagor’s 
objection as to executability of decree — 
Appeal — Maintainability (July) 162B 
——S, 58 (LA) — Retrospective operation 
S. 58 (1A) applies to cases pending when 
it came into force (June) 143 
——S, 80 and O, 7, R. 11 (d) — Waiver of 
notice — Waiver by implication—If per- 
missible (Feb) 42 
——S, 80—Sufficiency of notice—Suit for 
damages against Railway for non-delivery 
—Mere mention of wrong number of 
railway reeeipt in notice does not in- 
validate it (Aug) 228 
——Ss, 100.101 — Concurrent findings of 
fact about validity of notiee— Binding ia 
second appeal l (Jan) 10A 
——Ss, 100.101—New plea — Validity ef 
notice under S. 106, T. P, Act, not chal. 
lenged before lower Courts on ground of 
its inadmissibility— Question of validity 
being one of fact, not allowed to be 
raised (Jan) 10B 
— Ss, 106 and 101 — Finding of lower 
appellate Court as to service of notice to 
guit on particular date — Finding being 
nding of fact is not open to challenge in 
second appeal ' (Apr) 82B 
— Ss. 100 and 101 — Second Appeal — 
New plea—Maintainability (Apr) 826 
——S, 100—Finding of fact—Finding by 
Lower Court that notice terminating te- 
nancy delivered—No interference 
(Sep) 256B 
—S, 100 — T. P, Act (1882), S, 106 — 
Month to month tenancy—Question as to 
period of tenancy is one of fact — Vali- 
dity of notice under S. 106 depending on 
such fact—Interference (Nov) 292B 
— S. 100— Bihar Buildings (Lease, Rent 
and Eviction) Control Act (8 of 1947), 
S. 11 — Suit to evict tenant on ground of 
bona fide requirement — Facts arising 
after lis touching bona fide requirement 
cannot be gone into in second appeal 
; (Nov) 292D 
——5. 107—See also Ibid, O, 6, R. 2 
, (Dec) 351 
——S. 107 and O. 8, R. 9 — Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 11 — Suit to evict 
tenant under S, 11 on ground of land- 
lord’s bona fide requirement—Facts aris- 
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Civil P. C. (contd.) 

ing after lis can be considered by trial 
eourt and appellate court (Nov) 292E 

——O, 107 (2)—See Ibid, O. 6, R. 17 
(Dec) 822D 
——S, 115— See also Ibid, S. 151 
(Sep) 253 
——S, 115 and O. 1, R, 10 — Addition of 
party—Discretion exercised judicially — 
Interference should not be made 
; (May) 121 


‘—_—§, 115; O. 9, R, 4 — Restoration of 


suit — Order to serve notice to defendant 
— Hearing without such service — Held 
not proper — Interference under S, 136 
whether necessary (Sep) 233C 
—S. 115 and O, 21, R. 58— Application 
filed ander O. 21, R. 58 — Delay— Lower 
Court decided the question ot belatedness 
after considering all the facts and back. ` 
ground—No interference in revision 
(Oat) 2668 
—S,. 115 (2) and O. 38, R. 3 — Order 
refusing to record compromise is appeal. 
able — Revision against, is not maintain. 


able l (Jam) 2A 
——S, 141 — See Waqf Act (29. of 1954), 
S. '36-B (4) (Dec) 3C 


— Ss, 15] and 115 and O. 9, R. 4 — Feit 
dismissed for default — Applieation for 
restoration filed beyond 30 days— Apph- 
eation too was dismissed at admission 
stage for default and stating that it was 
also time barred — Application under 
S. 151 to set aside order of dismissal held 
maintainable (Sep) 328 
——S, 151, O. 39, R. 1—Order for tempo- 
rary injunction can be passed wader 
inkerent powers in ecireumstances not 
eovered by O, 89 (Nev) 3186 
——S, 151— Inherent powers — Mxereise 
of—Guiding principles (Dee) 889A (BB) 
——S, 151; O, 9, Rr. 9 and 18; O. 41, 
R. 19 — Application under S, 131 for res- 
toration of application under O. 9. R.'9 
or R.18 or appeal under O, 41, R. 30 
dismissed for default — Not barred on 
ground that remedy by way of appeal is 
available — AIR 1959 Pat 121 (F B), Over. 
ruled (Dec) 889B (RB) 
—0O. 1, R, 8 — Scope— All members of 
HUF suing — Suit not by Karta in repre- 
sentative capacity (Oct) 258B 


- ——O. 1, R. 9— Suit for recovery of 


temple properties — Temple a public 
trust — Defendant in possession of pre. 
perty by virtue of authorisation from 
State Board of Religious Trusts — Held 
that State Board was necessary party j 
ee (Feb) 48C 
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Civil P. C. (contd.) 
1, R, 10—See Ibid, S. 115 

; (May) 121 
— 0.6, R.2— Claim of the plaintiff 
that he had inherited office of Shebait — 
Claim not substantiated on any rule of 
law or usage — Plaintiff's case to recover 
temple properties must fail (Feb) 48B 
—— 0O. 6, R. 2 and S. 107 — Party cannot 
be allowed to travel beyond pleadings — 
Decree based on new case not pleaded is 
illegal (Dec) 351 
— 0. 6, R. 17— Amendment by striking 


_ out unnecessary portion of pleading — 


Amendment sought for neither changing 
nature of suit nor introducing fresh 
cause of action— Amendment allowed 

(Jun) 153B 
——O., 6, R. 17; O. 41, R. 1 and S. 107 (2) 
Amendment — When to be allowed — 
Amendment of memo of appeal can also 
be amended — Appellate Court possesses 
all powers of trial court (Dec) 8228 


—-0. 7, R.7, O. 41, R. 33 — Suit for 
recovery of rent — During pendency of 
appeal lease itself terminated by efflux of 
time — Appellate Court can take subse- 
quent events into consideration (Apr) 91C 


——O.7, R. 11 (d).— See Ibid, S. 80 


(Feb) 42 
——O. 8, R. 9 — See Ibid, S. 107" 
(Nov) 292E 
—0O. 9, R. 4 — See also 
(1) Ibid, 5. 115 (Sep) 237C 
(2) Ibid, S, 151 (Sep) 253 


— 0O, 9, Rr. 4 and 9 — Restoration of 
ı suit under R, 4 — Notice to defendant — 
Not necessary — Civil Revn. No. 1296 of 
| 1978 D/. 29.4.1974 (Pat), Overruled 

(Sep) 237A 
—O. 9, R.6,0. 18,.R, 16 — Recording 
of evidence under tbe rule — Whether 
prohibits court from proceeding ex parte 


(Aug) 218B 

-—Q. 9, R. 9 — See also 
| (1) ibid. S. 151 (Dec) 839B (FB) 
(2) Ibid, O. 9, R. 4 (Sep) 237A 


QO, 9, R. 9 — Previous suit dismissed 
for default—Restoration application also 
dismissed for defeult — Parties, subject. 
atter and cause of action being the same 
fresh suit, held, was barred (Feb) 48D 
+}—— Q. 9, R. 13 — See Ibid, S. 151 

(Dec) 339B (FB) 
—O, 17, R, 2 — Defendant absent at 
es — Powers of Court — Nature 
(Aug) ee 





1+; 18, R. 16 — See Ibid, O. 9. R. 6 
si (Aug) 218B 


Civil P. 0. (contd.) 
——O. 21, R. 58-— See also Ibid, S, 115 ; 
(Oct) 260B | 
——0, 21, R. 58 (Patna Amendment) — 
Claim against property in executioa — 
Claim by son of judgment-debtor without 
so disclosing — Facts brought to notice 
of Court by opposite party — Court sum.-. : 
marily.dismissing case— Resort to proviso 
— Not illegal (Oct) 260A 


—O, 22, R. 8 — One of the thres heirs 
of the deceased statutory tenants not iwr- 
pleaded owing to bona fide mistake — 
Held suit for eviction did not abate 
(May) 117B 
——O, 22, R. 3 — Scope -- Co.owners’. 
suit for possession —No abatement for non. 
substitution of LRs of deceased plaintif 
(Oct) 258C 
—O. 22, R. 4—Snuit by landlord against 
lessees for possession — Sub.lessee also 
joined as party — Name of sub-lessee 
expunged on his death — Suit does not 
abate as a whole - (June) 153A 


——O, 23, R. 3 — See also 
(1) Ibid, S. 47 (July) 162A 
(2) Ibid, S. 115 (2) (fan) 2A 


(3) Civil P. C. (Amendment) Act (1976), 
S. 97 (2) (zb) (3) (Jan) 2B 


——O, 28, R. 8, and O. 34, Rr, 2,3, 4 — 
Mortgage suit — Preliminary decree in 
terms of compromise — Failure to pay 
instalments as per its terms — Final 
decree without fresh preliminary decree 
— Validity (July) 162C 


—— O. 88, R. 1 — Suit by deities through 
next friend — Capacity of.next friend to 
pay court fee — Not relevant 

(June) 129B 
—oO. 83, R. 1— "Sufficient means’ — - 
Suit by deity — Defendant alleged to be 
in control of income from property of 
deity — Deity held to have no sufficient 
means | (June) 129C 


——O, 33, Rr. 7 (8) and 15 — Dismissal 
of application to sue in forma pauperis 
for non-prosecution — Fresh application 
on the date of order of dismissal but 
before the order — Whether barred 


(Aug) 215 
-——0. 33, R, 15—See Ibid, O. 33, R. 7 (8) 
(Aug) 215 

—O, 34, R. 2—See Ibid, O. 23, R, 3 
(Jul y) 162C 


——O, 84, R. 8—See Ibid, O. 28, R 


‘gal Sie2c 
——O, 34, R. 4—See Ibid, O. 28, R. 3 
(july) 162C | 
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Sivil P, C. (contd. ° Ae 
85, R. 2—Rule dive: — Thing 
claimed not paid into or placed before 
Court— Whole proceedings not nullified 
(June) 151A 
~O, 35, R. 4 (8)—Procedure — Dispute 
relating to paddy crops from land claimed 
‘by both the parties —Incumbent on Court 
to decide question of subsisting title in 
qespect of land from which crops had 
een harvested (June) 151B 


——O, 39, R, 1—Interlocutory injunction 
—If can be granted against guardians to 
minor’s property appointed under Guar- 
dians and Wards Act (Apr) 112 


——QO, 39, R. 1 — Mandatory injunction 
on interlocutory application—When may 
be granted (June) 144 


———0O, 39, R, 1 (Patna)—-Delivery of pos- 
session in cases other than sale in exe. 
cution — Injunction could not be refused 
on the basis of Proviso 2 to R. 1 
(Nov) 318A 
——O, 89, R. 2 (3) — Disobedience of in- 
junction order — Discretionary for Court 
either to attach land or to direct person 
concerned to be detained in civil prison 
(Aug) 212 
——O, 40, R. 1—Application for appoint. 
nent of receiver—Rejection—“Defendant 
án peaceful possession of property” not 
proper ground (Aug) 210 


——0, 40, R. 4 — Scops—Submission of 
accounts by Receiver before his death — 
Continuance of proceedings under R. 4 
against his legal representatives — Not 
permissible (Mar) 80 


— 0O. 41, R. 1—See Ibid, O. 8, R. 17 


‘ 


(Dec) 322B 

——O, 41, R. 19—See Ibid, S. 151 : 
(Dec) 339B (FB) 

'———-Q, 41, R. 883—See Ibid, O. 7, R. 7 
(Apr) 91C 
——O, 1 (m) — See Civil P. C. 
(Amendment) ‘Act (1976), S. 97 (2) (zb) (8) 
(Jan) 2B 
———O, 47, -R. 1 — See Municipalities — 
Bihar and Orissa Municipal Act (7 of 
1922), S. 107 (1) (b) , (Dec) 326B 


Sivil P. C. (Amendment) Act {404 of 1976), 
S. 97 (2) (zb), (3)—Civil P. C, (5 of 1908), 
©, 43, R. 1 (m) and O. 23, R. 8 — Order 
refusing to record compromise — Appeal 
pending on commencement date of Am. 
endment Act — Such appeal was maia- 
tainable (Jan) 2B 


Gonstitution of India, Art, 14—See also 
(1) Ibid, Art, 226 (J 


une) 131 


Constitution of India (contd:) 
. (2) Debt Laws—Bihar Money Landes 
Act (22 of 1975), S. 12 
(July) 172, A, H, I, L (RB) 
(3) Municipalities — Bihar Municipal 
(Amendment) Ordinance (1978), S. 4 
(Oct) 267A, C (EB) 
—~ Art. 14—Scope of— Bibar Municipal 
(Amendment) Ordinance (1978), S. 4 — 
Whether violative of Art, 14 on ground of 
discrimination (Oct) 267D (FB) 
——Art, 19 (1) (£) (5) —See also Debt Laws 
—Bihar Money.Lenders Act (22 of 1975), 
S. 12 (July) 172D (RB) 
—— Art, 19 (1) (£). (5) — Term, ‘general 
public’ — Meaning of — Protection under _ 
Cl, (5)— Nature of (July) 172C (FB) 
~-—— Art. 19 (1) (g) — See also Debt Laws 
— Bihar Money-Lenders Act (22 of 1975), 
S.12 (July) 172B (FB) 
———Art, 19 (1) (g) —.Right to carry on 
trade or business implies a right not to 
carry on any business or trade ` 
(Sep) 245C 
——Art, 19 (l) (g) and (6) — Wholesale 
foodgrains license — Condition in license 
empowering Government to issue direc- 
tions in regard to purchase, sale and 
storage of foodgrains— Validity 
Sep) 245B 
——Art, 31.C (as amended by 42nd 
amend ment)—Scope (July) 172F (RB) 
——Art. 46 — See Debt Laws — Bihar 
Money Lenders Act (1975), S. 12 
` (July) 172G (¥B) 
-———Art. 181.A (2) — Constitutional vali. 
dity of S. 23 (1), (First) Land Acquisition 
Act — Question as to — Determination of 
— Reference to Supreme Court, held, not 
necessary (Mar) 64A (BB) 
——— Art, 141—Decision of Supreme Court 
—Binding nature of (Nov) 298B (SB) 
——Art, 226—See also 
(1) Ibid Art, 228A (Jan) 16C 
(2) Bihar Foodgrains Dealers (Licen- 
sing) Order (1967), Cl. 7 
(Sep) 245A 
——Art, 226 —Writ jurisdiction — Ques- 
tion of fact — Cannot be allowed to be 
agitated at hearing stage (Jan) 5B 


—— Art, 226 — Natural justice — Black. 

listing of contractors — Authorities must 
give opportunity to contractors to re- 
present their case and hear them against 
black-listing (Feb) 46 
——Art, 226 — Money claim against 
Government— Not based on any provision 
of a statute but was like a claim between 
a creditor and a debtor—Held mandamus 
‘could not issue (May) 126 
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Constitution of India (contd.) 

——Arts, 226, 14 — Mandamus — Writ 
sought against order for fresh auction sale 
of forest coupe — Held Mandamus could 
not issue (June) 181 
——Art, 226 — Bihar and Orissa Excise 
Act (1915), S. 22 — Writ for enforcement 
of -privilege granted under S$, 22 — Not 
enforcement of contract — Writ petitions 
' maintainable - (June) 157A 
— Art, 226 — Administrative order — 
| Must be made in consonance with prin. 

ciple of natural justice (June) 157C 
| om Art, 226—Cancellation of license for 
non-compliance of a direction issued 
under a condition in license— High Court 
‘| would not go into question depending on 

fact (Sep) 245D 
. |= Art, 226— Principles of natural justice 
— Explanation against proposed action 
called for before a particular date— That 
‘day declared a public holiday — Order 
¡cancelling licence passed on the declared 
‘holiday held illegal (Oct) 264A 
\— Art, 228— Principles of natural justice 
— Suspension of licence whether interim 
or final affects the licensee — Order made 
without hearing him would be illegal 
(Oct) 264B 
Develop 226 (8)—See also Bihar Regional 

e 


i 
! 
t 
t 
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velopment Authority 3rd Ordinance 
1975), S. 58 - (Feb) 32B 


m Art, 226 (3) (as amended by 42nd 
amendment) — Provision excludes- juris. 
diction — Must be construed strictly — 
Other remedy should be equally efficaci- 
ous (Feb) 32A 
1—Arts, 228.A and 226 — Writ petition 
challenging constitutional validity of 
State law —Prior decision of Division 
Bench upholding validity of Act — Peti. 
oner if can claim that it should be heard 
_ by a Bench of five or more Judges 
| (Jan) 16C 
-——Art. 246—See. Municipalities — Bihar 
Municipal (Amendment) Ordinance(1978), 
5.4 (Oct) 267B (EB) 
——Art. 254—See 
'(1) Municipalities.— Bihar and Orissa 
Municipal Act (7 of 1922), S. 29 
(Oct) 267E (FB) 
.| (2) Municipalities — Bihar Municipal 
ene) Ordinance (1978), 
| S. 4 (Oct) 267F (FB) 
~——, Arts, 801 and 304— Bihar Agricultural 
Produce Markets Act (16 of 1960), S. 1 — 
Act not ultra vires on account of contra- 
vention of Arts, 801 and 804 (Jan) 16D 
Tart. $04—See Ibid, Art, 301 
e ‘Qan) 16D 
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Constitution of India (contd.) 
—~Seh, VII, List II, Entry 30— See Debt 
Laws— Bibar Money Lenders Act (1975), 
S. 12 (July) 1725 
Constitution (42nd Amendment) Act (4978). 
S. 58 (2) — See Bihar Regional Develop. 
ment Authority Srd Ordinance (1975), 
S. 58 (Feb) 828 
Contract Act (9 of 1872), S. 17 — See 
Insurance Act (4 ot 1938), 3. 45 
(Dec) 334B 
~—S, 19 — See alse Insurance Act (4 of 
1938), S. 45 (Dec) 884B - 
~S, 19, exception — Applicability — 
Word ‘fraudulent’ in exception only wti. 
fies 'silenee’ end not ‘misrepresentation’ . 
(Dec) 384C 

——S, 87 — Flea that Jease is benamt 
transaction — Met oper te parties to the 
lease (Apr) 95A 
Criminal Procedura Code (5 of 1898), 
Ss, 145 and 146 — Proceedings under 
S. 145 — Reference to Civil Court — 
Jurisdiction of Magistrate after reference 

(Feb) 28B (FB) 
—— Ss, 145, 439 — Proceedings under 
S, 145 — Parties -not objecting to the ease 
being heard by Magistrate — Final order 
— Revision — Final order if can be 
challenged as being without jurisdiction 

(Feb) 28C (FB) 
——5,. 146 — See Ibid, S, 145 

(Feb) 23B (EB) 
—- S, 146 (1) — Reference to Civil Court 
— Obligation of Magistrate to draw up 
statement of facts cannot be said to be 
mandatory — AIR 1965 Pat 41]; AIR 
1970 Pat 97 and 1070 Pat L J R 696, Over., 
ruled (Feb) 23A (FB) 
——5, 489 — See Ibid, S, 145 

(Feb) 23C (FB) 
Criminal Procedure Code (2 of 1974), S, 2 


(g) — See Ibid, S, 209 (Sep) 225 (RB) 
~———§, 169 — See Ibid, S. 190 

(Nov) ‘bog (SB) 
—S. 173 — See Ibid, S, 190 (1) 

(Nov) 298A (8B) 


——Ss. 190 (1), 178, 169 — Charge. sheet 
or final report — Power of Magistrate 
under S$, 190 (1) (b) to differ: from, 1977 
B B C J 427 and 1977 B B C J 722, Over. 


ruled (Nov) 298A (8B) 
—— Ss, 209, 309 (2) and 2 (g) — Inquiry 
— Proceeding under S. 209 is inquiry. 


1977, B B C J (HC) 651, Overrated; 1976 
Cri L J 118 (All) and 1976 Cri L J 42 
Pah amas from. (Sep) 225 (FB) 
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Criminal P, 6. (4975) (contd.) - 
——S§, 309 (2) — See Ibid, S. 208 
(Sep) 225 (FB). 
DEBT LAWS 


—Bihar Money.Lenders Act (22 of 1978), 
S. 12 — Section 12 is not ultra vires 
Art. 14 of Constitution (July) 172A (FB) 


—S, 12 — Section 12 not ultra vires 
Art, 19 (1) (g) of Constitution 
(July) 172B (FB) 


—— 8S. 12 — Section 12 does not offend 
Art. 19 (1) (£) of the Constitution 
(July) 172D (FB) 


ag 12 — Section 12 furthers directive | 


principles contained in Art. 46 of the 
Constitution _ (July) 172G (RB) 


—-§. 12 — Section 12 whether diserimi- 
natory (July) 172H (FEB) 
—-S, 12 — Section 12 is net ultra vires 
Art. 14 for leaving out certain kinds of 
mortgages (July) 1721 (BB) 
—-S, 12 — Bihar Money-Lenders Act 

whether colourable legislation 
(July) 172) (EB) 
— 5, 12 — Bihar Money lenders Rules 
(1975), R. 10 (8), (4)—-Notice of ejectment 
to mortgagee — Mortgagee alleging prior 
contract of sale—Jurisdiction of Colleetor 
(July) 172K (KB) 


——S, 12 — (Per Sarwar Ali, J.)—S, 12 is 
not ultra vires Art, 14 on ground of ever 
inclusion and unreasonableness 


(July) 172% (EB) . 


—5, 12 — S, 12 even if deemed void 
before 42nd amendment of the Constita. 
tion as offending Art. 81-C can be deemed 
to have been rendered valid by the subse- 
quent 42nd amendment (July) 172M (RB) 
— Bihar Money.Lenders Rules (4978).R. 10 
(3), (4) — See Debt Laws—Bihar Money. 
Lenders Act (1975), S. 12 (July) 172K (FB) 


Essential Commodities Act (10 of 1988), 
S, 3 — Delegation of its powers by Cen. 
tral Government to State Government by 
order under (Sep) 245E 


—— 5, 3 (2) (f) {as amended in 1976) — 
- Engaged in the production— Meaning of 


(Apr) 86. 


Evidence Act (4 of 1872), S. 57 — Judges 
can use their knowledge of local aftairs 


(July) 172E (FB) 


_ tion — Duty of Court 


Evidenee Act (contd.) 

——S, 98—See 
(1) Contract Act (1872), S. 87 (Apr) 81A 
(2) T, P. Act (1882), S. 54 (Apr) 97 


——S, 102 — Onus when no evidence 
let in (Mar) 57 
——S,. 114, Ill, (£) — Postal business — 
Presumption— Letter under Certifieate of 
Posting — Must be presumed to have- 
been delivered to the addressee (Sep) 256A 


——S, 114 (g) — Absence from witness- 
box of plaintiff—Credibility of plaintiff's 
case — Court oan draw adverse inference 

(Feb) 484 


~S., 115—See Bihar and Orissa Excls® 
Act (1915), S. 28 (Jane) 157E 


———S, 116 — Suit for eviction — Person 
inducted as tenant cannot challenge main. 
tainability of suit by setting up claim of 


. ownership to demised property (Apr) 82D 


——S, 128 — Unpublished official records 
relating to any affairs of State — Inspec- 
(Mar) 76 
Guardians and Wards Aet (8 of 1890), 
S. 17 — Appointment of a guardian in 
case of a Muslim child — Principles 
(Oct) 2854 
——S. 17 — Appointment of guardian — 
Considerations — Interest of child and 


guardian must not eonflict (Oct) 285B 
——S, 27 — See Civil P, C, (1908), O. 39, 
R.1 (Apr) 112 


Hinde Law — Religions Endowments — 
See Civil P., ©. (1908), Q. 6, R, 2 
(Feb) 48B. 


— Religious Endowments— Distinction. 
between property dedicated to temple- 
and that to math (Dec) 880A 


—— Widow cannot become Karta of joint 
Hindu family — Cannot represent the 
family in a suit. AIR 1969 Pat 317, Not 
followed (Oct) 258A 


. HOUSES AND RENTS 


—Bihar Buildings (Lease, Rent and Evic. 
tion) Control Act (8 of 1947), 5. 4 — See- 


Ibid, 5. LL.A (Apr) 101 (FB) 
—-S, 11—See also 
` (1) Civil P. C. (5 of 1908), S. 100 


(Nov) 292D- 
(2) Civil P, C, (1908), S. 107 
(Nov) 208B: 





i -of rent in arrears 


a40 
Houses & Rents — Bihar Buildings (Lease, 


` Rent and Eviction) Control Act (contd.) 


——S, 11 — Fxpression "reasonable and 
“bona fide requirement of landlord’ — 
Meaning (Noy) 292C 


‘rent from particular date — Past defaults 
-do nət get exonerated by applying re- 
duced rate (Nov) 292F 


——S. 11 — Remittance of rent by M. O, 
vis valid — But it must be of full amount 
(Nov) 292G 


—S,. 11 — Arrears of rent deposited by 
tenant in Court — Withdrawal by land. 
lord under Court’s order does not amount 
to waiver of default (Nov) 2928H 


——S, 11-A — See Houses and Rents — 
‘Bibar Buildings (Lease, Rent and Evic- 


tion) ‘Control Act (16 of 1977), S. 1 (8), 


Proviso 2 (b) AAug) 207 


—S, 11.A—Failure of defendant. tenant 
«to deposit rent as per orders of Court — 


, ‘Defence against ejectment struck -off 
(Jan) 10C . 


-under §. 11-A—Effect 


| ——Ss,11.A and 4 — Deposit of rent by 


tenants in suit for eviction — 'Ata rate 
at which it was last paid’ interpretation 
<f — AIR 1978 Pat 421; 1973 B B CJ 401 


, and AIR 1968 Pat 415 (FB), Overruled 


(Apr) 101 (FB) 


aS lawl order of Const 


-extending time to deposit arrears of rent 
— Deposit made within extended time — 
Whether can save tenant from ejectment 

(Sep) 234 


—Bilhar Buildings (Lease, Rent and Evic- 
i xion) Control Act (48 of 1977). S. 1 (3), 
' Proviso 2 (b) — Bihar Buildings (Lease, 
: Rent and Eviction) Control Act (8 of 
1947), S., 11-A — Order under S. 11-A of 
1947 Act passed before publication of 
| 1977 Act but after date it came into force 
-retrospectively — Order not saved by 
| “S. 1 (8) Proviso 2 (b) (Aug) 207 


' SIncome.tax Kat (48 of 19841), Ss. 5 and 22 


— Gift of residential house by assessee 
' Mohamedan husband in favour of his 
-wife in lieu of dower — Oral gift is in- 
| valid to pass any title— Tax Case No. 10 
-of 1968 (Pat), Overruled (Aug) 197A (FB) 





| —S, 22 — See Ibid, S. 5 
! ——148 — Civil P. C, (5 of 1908), S.—11 


—S. 11—House Controller scaling down - 


(Aug) 197A (FB) 
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Income.tax Act (contd.) : 
Principle of res judicata — Applicability 
to income.tax assessment proceedings 

` (Aug) 197C (FB) 
——5S, 256 —New plea — Definite plea of 


assessee throughout was that he had | 


transferred his house to his wife in Heu 
of dower — Plea of pure gift, cannot be 
allowed to be raised in reference 

X (Aug) 197B (EB) 
——S. 256 — Nature of jurisdiction of 
High Court — It is advisory and not ap. 
pellate (Aug) 197D (FB) 


Insurance Act (4 of 1938), S. 45 — Avoid. 
‘ance of policy ~~ Inaccurate or false 


‘stateménts in proposal form— Conditions 


requisite to be proved by insurer for 
challenging such statement (Dec) 334A 


——S, 45 ~Insurahce contract— Proof of 
age (Dec) 334B 


- Interpretation of Statutes—See 
(1) Houses and Rents—Bihar Buildings’ 


(Lease, Rent and Eviction) Act 
(1947), S, 11A (Apr) 101 (EB) 


(2) Tenancy Laws — Bihar Land Re. 


forms (Fixation of Ceiling Area 


and Acquisition of Surplus Land) 
‘Act (1978), S. 4 (b) (Mar) 60B 


~——Proviso (Nov) 318B 
~—-Retrospective operation : (Feb) 32C 


~——Specific statutory provision in O. 9, 
R. 4 dispensing .with requirement of 


. natural justice on rational basis —Princi- ` 


ples of natural justice cannot override 
the statutory provision . (Sep) 237B 


Land Acquisition Act (1894), S. 4—Trusts 
Act (1882), Ss. 11 and 87 — Acquisition 
of trust property — No conflict in the 
provisions of two Acts (Mar) 64B (FB) 


—Ss,4 & 6 — Acquisition for public 
purpose at the instance of private insti- 
tution — Validity (Jun) 186A 


-——S, 5A—Objection filed before publi. 
cation of notification in Gazette — Vali- 
dity iF (Mar) 64D (EB) 
——S, 6—~See Ibid, S. 4 (Jun) 136A 
——S, 6 (1) Proviso—Token contribution 
from Public Funds — Satisfies require- 
ments of proviso (Jun) 186B 
——S, 11—See Civil P. C, (1908), S. 9 
(Jan) 14A 
—~S§, 18—See Civil P, C. (1908), S. 9 
(Jan) 1 
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Land Aoquleition Act (contd.) 
——S, 23 (1) First — See Constitution of 
India, Art. 13831-A (2) 


~--—5, 49— Applicability (Mar) 64C (RB) 


Limitation Act (9 of 1908), Art. 110 — See 
Abid, Art. 116 {Apr) 91B 
~— Arts. 116 and 110—Lease for 15 years 
~-Lessor taking stand that it is for 8 years 
—No estoppel against him — Suit for 
gent — Covered by Art. 116 and not 110 

(Apr) 91B 
——Art. 120 — Starting point — Suit for 
compensation for acquisition of trees on 


acquired land (Jan) 14B 
Limitation Act (86 of 1963), S.5 — See 
Civil P, C. (1908), S. 151 (Sep) 258 


Mahommedan Law—Gift—Hiba and hiba- 
pil-ewaz — Distinction — See Income- 
¢ax Act (1961), S. 5 (Aug)-197A (EB) 


MUNICIPALITIES 


— Bihar and Odia Municipal Act (7 of 
1923), S. 29 — See Municipalities — 
Bihar Municipal (Amendment) Ordinance 
(1978), S. 4 (Oct) 267C (FB) 


~S, 29— Bihar Municipal (Amendment) 
Ordinance (1978), S. 4 — Whether invalid 
on ground of repugnancy being in direct 
conflict with S. 23 of the Act 

(Oct) 267E (FB) 
-——Ss, 37.B, 107 and 108 — Power to 
amend assessment list—Executive Officer 
and not Chairman of Municipality can 
amend assessment list (Jan) 5A 
——S, 107—See ibid, 5. 37-B (Jan) 5A 
——§, 107 (1) (b) — Alteration or amend. 
ment in assessment list — Scope of 

(Dec) 826A 
~——S, 107 (1)(b)—-Order amending assess. 
ment list — Review — Not permissible 

(Dec) 326B 
——S, 108—See Ibid, §,87-B (Jan) 54 
—Bihar Municipal (Amendment) Ordinance 
(1978), S, 4 — See 


(1) Constitution of India, Art. 14 


(Oct) 267D (RB) © 


(2) Municipalities — Bihar. and Orissa 
Municipal Act (7 of 1922), S. 29 

(Oct) 267E (RB) 

~—S5. 4 — Constitutional validity—Not 
violative of Art. 14 on ground of discri. 
mination (Oct) 267A (FEB) 
—S. 4—Validity of —-Whether a colour- 

able exercise of legislative powers 

(Oct) 267B (RB) 


(Mar) 64A (KB) - 


Municipalities —Bihar Municipal (Amend- 
. ment) Ordinance (contd. ) 

——S. 4 — Not ultra vires of Art. 14 of 
Constitution (Oct) 267C (EB) 
——S. 4 — Representation of the People 
Act (1950), S. 27 — Section 4 whether 
repugnant to S. 27 of the 1950 Act 

, y (Oct) 267F (FB) 


Natural Justico — See Constitution of 
India, Art, 226. - 


——?Principles of — See Constitution of 
India, Art, 226. . 


Provinolal Insolvency Act (8 of 1920), Ss. 4 
(i), 9, 24 (1) — Stay — Insolvency Court 
has no power to stay proceeding pending 
suit before Civil Court. AIR 1935 Bom 
80, Dissented from (Nov) 313 


——S, 9 — See Ibid, S. 4 (i) (Nov) 312 
—— S. 24 (1) — See Ibid, S. 4 (i) 
(Noy) 312 


Railways Act (9 of 1890), s. 77-C — Short 
delivery and damage due to pilferage — 
Onus — When lies on railway (Aug) 213 


Representation of the People Act (48 of 
4980), S. 27 — See Manicipalities— Bihar 
ee (Amendment) Ordinance (1978), 

S.4 (Oct) 267F (FB) 
Revenue Recovery Bot (4 of 1890), S. 2 (3) 
— Defaulter — Whether legal heirs of 
surety ere defaulters (Sep) 241B 


——S. 3 (8) — Order of attachment by 
Collector himself — Consequential steps 
by subordinate officers (Sep) 241A 


Specific Relief Act (47 of 1983), S. 16 — 
Contract of sale of land — Specific per. 


(July) 100 
Succession Act (39 of 1928), Ss. 288 {ty (c) 
and 284 — Grant of probate — Locus 
standi to oppose grant (Aug) 220 
——S, 284 — See Ibid, S, 283 (1) (c) 

(Aug) 220 


formance — Pleading and proof 


TENANCY LAWS 


— Bihar Land Reforma (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(42 of 1982), S. 2 (g) and (ee) — Land 
Holder and Family — Four deities en. ` 
dowed property ee a single deed — Sepa- 
rate ‘land. holders’ — Do not constitute a 
‘family’ ee 830B 
a5 16 (8) — See also Ibid, S 

Nov) 815B 


Benancy Laws — Bihar -Land Reforms 
(Fixation of Ceiling Area and Acquisi. 
tion of Surplus Land) Act (contd.) 
——5. 16 (8) — Application for pre-emp- 
- |tlon — Period of limitation commences 
from date of registration of the transfer 
deed (June) 148B 
—-5, 16 (8)—Application claiming pre- 
emption—Application made before regis- 
tration of sale deed — Maintainability 
(Nov) 315A 
i—Ss, 48, 16 (8) — Bar to jurisdiction 
lof Civil Court — Applicability 

(Nov) 815B 


Bihar Band Reforms (Rixation of Ceiling 
Aron and Acquisition of Surplas Land Am- 
endment) Act (42 of 4976), S. 4 (as amend- 


Ceiling area — Determination of 
(Mar) 60A 
——S. 4 (b)— Expression “irrigated or 
capable of providing water’ — Must be 
construed restrictively to avoid irrational 
and unfair consequences (Mar) 60B 

ce 5 (3) (il) — See Ibid, S.4 
(Mar) 60A 
Bihar Tenancy Act (8 of 1888), S. 23 (1) 
and (2)—Use ot land by raiyat— Use. per- 
manently impairing value of land probi. 
heid cor Holding of weekly market (Hat) 

eld could not impair of value of land 

(Sep) 250 
G 48 E—Proceedings under— Consti- 
tution of Bataidari Board — Absence of 
one of the Panchas — Proceedings in 
absence—Could not be taken up 
(Sep) 251 





a 


Torts — Negligence — See Railways Act 
(1890), S. 77. (Aug) 218 





ed by Act 22 of 1076) and S. 5 (3) (ii) — 
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Transfer of Property Ket (4 ef 1882), S. 53 
— Fraudulent transter—Onus lies on per. 
son alleging (Jun) 148A 
——S,53.A — See Debt Laws — Bihar 
Money.Lenders. Act (22 of 1975), S. 12 
(Jul) 172K (RB} 

——S, 54—See also Income.tax Act (1961), 
8.5 : (Aug) 197A (EB) 
—— 5S, 54—Non.payment of price — Sale 
deed registered without payment of price- 
— Whether title passes (Apr) 97 
——S. 108— See alsa 

(1) Civil P. C. (1908), S. 100 (Nov) 292B. 

(2) Evidenee Aet (1872), S, 114 I, 11 (£) 


(Sep) 256A; 
——S, 106 — Notigė te quit — Necessary 
ingredients (Apr) 824 


——-S, 106 — Notiee to quit must expire. 
with end of month of tenancy (Nov) 292A 
——Ss. 108 (i), 100—Effect of assignment. 
of interest of lessor—Rights of assignee— 
No attornment by lessee required 


(May) 117A 
—S, 109 — See Ibid, S. 108 (i) 

(May) 117A 
Trusts Aot (2 of 1882), S. 11 — See Land 
Acquisition Aet (1894), S. 4 


(Mar) 64B (FB) 
——5. 37 — See Land Acquisition Aet 
(1894), S. 4 (Mar) 64B (EB) 


Wakf Act (29 of 1954), S. 36-B (4) — 

Appeal under — Ameudment of memo of 
appeal—Sougkt to add words that ‘order 
of Collector be set aside” — Held should 
have been allowed (Dec) 322A 
——S, 36.B (4) — Appeal under — To be 
preferred to "District Court’ — Which 
means provisions of Civil P.C. would 
apply (Dee) 322C 








LIST OF CASES OVERRULED, REYERSED AND DISSENTED FROM ETC. 
IN A, I. R. 1978 PATNA 


Diss. = Dissented frem in; Over. = Overruled in; Revers. = Reversed in, 


AIR 1985 Pat 227 (Pt. B) — Diss, AIR 
1978 All 178 (Apr), 


AIR 1956 Pat 437 (Pt. A)—Diss, AIR 1978 
Raj 67B (May). 


AIR 1957 Pat 417 (A) — Diss. AIR 1978 
Raj 134 (Sep), 


AIR 1959 Pat 121 (Pt. D) (FB) — Over 
AIR 1978 Pat 389B (Dec). 


- AIR 1961 Pat 138 = (1961) 1 Cri L J 423 
— Held not good law in view of 
AIR 1900 S C 866 and AIR 1977 S C 
1328; AIR 1978 Delhi 188 (FB) 
(June). 


AIR 1962 Pat 25 — Diss, AIR 1978 Delhi 
255C (Oct). 


AIR 1965 Pat 411 = (1965) 2 Cri L J 527 


— Over. AIR 1978 Pat 23A (RB) 


(Feb). 


{1987) F. A. No. 488 of 1961 D/. 20.3. 
1967 (Pat) — Revers. AIR 1978 8 C 
‘845A, B (June). 


AIR:1967 Pat 284 (Pt. B) — Over, AIR 
4978 8 O 44988 (Sep). 


(1968) Tax Case No. 10 of 1968 (Pat) — 
‘Over. AIR 1978 Pat 197A (FB) (Aug). 


AIR 1988 Pat 415 (FB) — Over. AIR 1978 
Pat 101 (EB) (Apr). 


(1969) C. W. J. C. 460 of 1968, Dy. 13-5- 
1969 (Pat) — Reyers, AIR 19788 C 
827A, B (Feb). 


AIR 1969 Pat 317 (Pt. A) — Not followed 





-in view of AIR 1966 S C 24, AIR 
1978 Pat 258A (Oct), 

AIR 1970 Pat 97 = 1970 Cri L J 481 — 
Over. AIR 1978 Pat 23A (EB) (Feb), 


AIR 1970 Pat 209 (Pt, A) — Diss. AIR 
1978 Delhi 129A (June). 


1970 Lab I C 105 (Pt. B) (Pat) — Over, 
AIR 4978 8 © 1428B (Sep). 


1970 Pat L J R 698 — Over, AIR 1978 Pat 
23A (EB) (Feb). 


1972 Lab I C 808 = (1972) 2 Lab L J 395 


(Pat) (FB) — Diss. AIR 1978 Mad 14 
(FB) (Jan). 


1972 Pat L J R 71 — Revers. AIR 1978 
8 O 441 (Mar). 


(1973) C. W. J. C, 231 of 1971, D/- 28.7. 


1973 (Pat) — Revers. AIR 197886 
14280 (Sep). 


AIR 1978 Pat 421 (Pt. B) = 1974BLJR 
140 — Over, AIR 1978 Pat 101 (RB) 
(Apr). 


1973 B B C J 401 — Over, AIR 1978 Pat 
101 (EB) (Apr). 


(1974) Civil Revn. No. 1296 of 1978, 
D/- 29-4.1974 (Pat) — Over, AIR 
1978 Pat 237A (Sep). i 


(1976) C. W. J. C. No, 650 of 1978, D/. 
19.8.1976 (Pat) — Revers. AIR 1978 
S C 849B (June), 


1976 Lab I C 1518 (Pt. B) (Pat) — Royers 
AIR 1978 S O 979 (June). 





! 


14 List of Cases Overruled, Reversed, etc, in A. I. R, 1978 Patna (coneld.) 


1976 Tax L R 84 = 1021 T R 4483 (Pat)— 1977 B B C J (HC) 651 — Over. AIR 1978 
Diss. Pat 225 (EB) (Sep). 


(1) AIR 1978 Andh Pra 180B (FB) 1977BBCJ 427 — Over. AIR 1978 Pat 
(Apr). 298A (8B) (Nov). 


(2) AIR 1978 Gauhati 78A (FB) 1977 B B C J722 — Over. AIR 1978 Pat 
(Oct), 298A (BB) (Nov). 


CORRECTION 
A. I. R. 1978 Pat 82 (Feb). 


Page 82 Col. 1, Index Note, Point (C) For ‘Respective operation’ Read 
‘Retrospective operation’. 
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AIR 1978 PATNA 1 
(RANCHI BENCH) 


SHAMBHU PRASAD SINGH AND 
LALIT MOHAN SHARMA, JJ. 


Niranjan Mandal and another, Peti- 
tioners v. The State of Bihar and 
Others, Respondents. 


Civil Writ Jur. Cases Nos, 192 and 
193 of 1976 (R), D/- 16-8-1977. 


Bihar Public Land Encroachment 
Act (15 of 1956), S. 3 — Encroach- 
ment on less than 5 links — No 
order for removal could be passed. 

(Para 4) 

Pralay Kumar Singh and D. K. 
Sarkar, for Petitioners, in both the 
cases; Ram Nandan Sahai Sinha, for 
Respondents, in both the cases. 


ORDER:— The petitioner of C. W. 
J. C. 193 of 1976 (R) is the mother 
of the petitioner of C. W. J. C. 
192 of 1976 (R). In C.W. J.C. 192 of 
1976(R), the petitioner has prayed 
for quashing of Annexures 1, 6, 7 
and 8, Annexure 1 is a notice dated 
8-3-1975 from the Anchal Adhikari, 
Potka, District Singhbhum (Respon- 
dent No, 2) calling upon the peti- 
tioner to show cause as to why he 
has constructed a house on Govern- 
ment land, bearing plot No, 158 of 
village Bara Bhuwri by encroaching 
upon the said land to the extent of 
5 decimals. Plot No,-158 is stated to 
be a road. The notice was issued 
under the Bihar Land Encroachment 
Act, 1956, Annexure 6 is an order 
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of Respondent No. 2 calling upon 
the petitioner to remove the en- 
croachment: It appears that after the 
order as contained in Annexure 6 
was passed, the petitioner preferred 
an appeal before the District Judge 
of Singhbhum at Chaibassa (Respon- 
dent No. 3) which was numbered as 
Misc, Appeal No. 66 of 1975. The ap- 
peal was dismissed by order dated 
19-3-1976, Annexure 7 is a copy of 
that order. Annexure 8 is the final 
notice after the dismissal of the ap- 
peal by Respondent No. 3 to remove 
the encroachment. 

2. The petitioner in C.W.J.C. 193 
of 1976 (R) has prayed for quashing 
of Annexures 1 and 2 to that writ 
application. Annexure 1 of C. W.J. 
C. 193 of 1976 (R) is Annexure 6 of 
C.W. J.C. 192 of 1976(R). Annexure 
2 of C.W.J.C; 193 of 1976(R) is | 
Annexure 7 of C. W, J. C. 192 of 
1976 (R). The grounds taken for 
quashing these two annexures in this 
case are that the petitioner of this 
case was not a party to the proceed- 
ing, though she is a co-sharer in the 
house and resides in the house, a 
portion of which has to be removed. 


3. In C.W.J.C. 192 of 1976 (R) 
the grounds taken and which have 
been urged are that there were two 
reports of the Karamchari - obtained 
at the instance of Respondent No. 2. 
According to the first report, there 
was an encroachment of only one link 
and according to the second report 
the encroachment was to the extent 
of 4 links, It has been submitted 
that it cannot be ascertained by ac- 





_ 1) was issued and in that 
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curate measurement whether there is 
any encroachment or not if it is less 
than 5 links, In that view of the 
matter, there should have been n0 
order for removal of the encroach- 
ment, The second ground which has 
been urged is that the petitioner in 
his show cause claimed that the 
house was built and was . continuing 
in the same position for more than 
50 years before the notice (Annexure 
‘view of 
the matter, the petitioner has acquir- 
ed a right on the land, even if there 
was any encroachment,. by adverse 
possession and, therefore, there 
should have been no order for re- 


“moval of the encroachment, 


_ 4. Neither of the ‘two respondents 
(Respondents 2 and 3) has applied him- 
self to the question whether the case 
of the petitioner of C. W. J. C..192 of 


-1976 (R) that the house was standing 


there in the same condition for’ more 
than 50 years was correct or not. 
While rejecting the argument of the 
petitioner that as the encroachment 
was less than 5 links, there should 
be no order for its removal, the 
learned District Judge has observed 
that it was not- open’ to the 
tioner to take up that point as he 
did not pray before Respondent No. 2 


` for getting the land re-+measured, In 


our opinion, it was not necéssary 
for the petitioner to make. any peti- 
tion before Respondent No, 2 for get- 
ting the land re-measured when; ad- 
mittedly, the encroachment was less 


. than 5 links. It is now well settled 
that if the alleged encroachment is less 
than 5 links, it cannot’ be held with 


certainty that there is an encroach- 
ment at all. That is a question of 
law and if party is entitled to suc- 
ceed on a question of law, it is not 
necessary for him to raise a question 
of fact. Since the encroachment al- 
leged is less than 5 links, the orders 
for removal passed by Respondents 2 
and 3 are bad and in that view of 
the matter we do not consider it 
necessary. to. examine the other 
point raised by learned Counsel for 
the petitioner, namely, that his claim 
that the house was standing therein 





the same -condition for over 50 years 
as not been considered by Respon- 
aoe 2 and 3. In the circumstances, 
tis also not necessary to examine 
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the point raised by the petitioner of 
C. W. J.C. 193 of 1976(R) that the 
orders must be set aside as she had 
no notice of the proceeding and was 
not made a party to it. i 


5. In the result, both the writ ap: 
plications are allowed. Annexures 1 
and 2 of C. W. J.C. 193 of 1976 R) 
and Annexures 7 and 8 of C.W.J.C. 
192 of 1976 (R) are quashed. In the 
cireumstances, there will be no order 
as to costs. 


Writ petitions allowed.’ 





AIR 1978 PATNA 2 ; 
NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ. 


M/s, Jokhi Ram Mohan Lal, Peti-. 
tioner v, Smt. Gita Devi Tulsyan, - 
Opposite Party. 

Civil Revn. No. 327 of 1977, Dj- f 

(A) Civil P. `C. (5 of 1908), Section ` 
115 (2) and O. 23, R. 3 — Revision — 
Maintainability — Order refusing to 
record compromise is appealable — 
Revision against, is not maintainable. 


Section 115 (2) places a bar on the ` 
power of the High Court of enter- 
taining any revision application for 
reversing any decree or order against 
which an appeal lies either to the 
High Court or to any court subordi- 
nate thereto. i (Para 3) 


Even in absence of a provision 
like the present sub-section (2) of 
S. 115, the High Court refused to 
exercise its revisional, jurisdiction in 
cases where appeal lay before the 


District Judge, AIR 1949 Pat 133 ` 
See Relied on AIR 1936 Pat 86, 
(Para 3) 
en the Munsif by his order 


under O, 23, R. 3 refused to record 
an agreement, the order of refusal 
being appealable under O. 43, Rule 1 
(m), it was not revisable under- Sec- 
tion 115. > (Para 4) 


(B) Civil P. C. (Amendment) Act 
(104 of 1976), S. 97: (2) (zb), (3) — 


*(Against order of B.: N. Pandey, 
Munsiff, East Muzaffarpur, D/- ` 
12-1-1977). 
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Civil P, C. (5 of 1908), O. 43, 
(m) and Order 23, Rule 3 — Ap- 
‚peal — Maintainability — Order 
refusing to record compromise — 
Appeal pending on commencement 
date of Amendment Act — Such ap- 
a peal was maintainable in view of 
. 97 (2) (zb) of Amendment Act. 
hee an appeal was filed against 
an order refusing to record an agree- 
ment under O. 43, R. 1 (m) before 
the commencement of the Amend- 
ment Act, the same was maintain- 
able in view of Cl. (zb) of sub-s, (2) 
of 5. 97 of the Amendment Act. 
(Para 4) 
Sub-s. (3) of S. 97 of Amendment 
Act itself says that it is subject, to 
the cases provided in sub-s. (2) of 


R. 1 


S. 97, Cl. (zb) of sub-sec, (2) of S. 97 


provides that appeals which had been 
filed under O. 43 and which were 
pending immediately before the com- 
mencement of the amendment Act 
were to be disposed of as if the 
amendment Act had not come into 
force. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1949 Pat 133 (FB) 3 
AIR 1935 Pat 86 3 

Sachidanand Jha, for Petitioner; 
L. K. Baila, for Opposite Party. 

NAGENDRA PRASAD SINGH, J.:— 
The defendant is the petitioner in 
this civil revision application. It is 
directed against an order dated 
12-1-1977 passed by the learned Mun- 
siff rejecting an application filed on 
behalf of the petitioner under Order 
XXII, R. 3 of the Civil P.C., 1908 
(hereinafter to be referred to as the 
Code). : 

2. It appears that the plaintiff- 
opposite party filed a suit for evic- 
tion of the petitioner from a premi- 
ses fully described in the plaint 
under the provisions of the Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act, 1947, which was regis- 
tered as Title Suit No, 248 of 1967. 
During the pendency of that title 
suit, on 11-1-1975, the aforesaid 
petition under O. XXIII, R. 3 of the 
Code was filed on behalf of the de- 
fendant-petitioner saying that the 
dispute between the parties had been 
settled, and, as such, the suit should 
be disposed of in terms of the com- 
promise entered into between the 
parties, Learned Munsif heard both 
the parties and ultimately by the 
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impugned order dated 12-1-1977 re- 
jected the said petition on the find- 
ing that no compromise took place 
as alleged by the defendant-peti- 
tioner. As already stated above, the 
Present revision application is direct- 


_@d against this order and was filed 


before this Court on 28-3-1977. This 
application was listed for hearing 
before learned single Judge of this 
Court, who has referred it to a 
Division Bench for a decision on the 
question of maintainability of the re- 
vision application. 

3. The quéstion which is to ` be 
answered is as to whether the pre- 
sent revision application is barred by 
sub-s. (2) of S. 115 as amended by 
the Civil P. C. (Amendment) Act, 
1976 (hereinafter to be referred to as 
the Act), The new sub-sec, (2) is as 
follows: 

“The High Court shall not, under 
this section, vary or reverse any de- 
cree or order against which an ap- 


‘peal lies either to the High Court or 


to’ any Court subordinate thereto.” 

This sub-section places a bar on the 
power of this Court of entertaining 
any revision application for reversing 
any decree or order against which 
an appeal lies either to the High 
Court or to any court subordinate 
thereto. Prior to introduction of sub- 
sec. (2) by amendment, there was 
some controversy in view of the lan- 
guage of 8.115 as to whether the 
revisional power of this Court is bar- 
red only in cases where appeal lies 
to this Court or even in cases where 
appeal lies before any court subor- 
dinate to this Court, The words “in 
which no appeal lies thereto” occur- 
ring in Section 115 were inter- 
preted to mean that this bar on en- 
tertaining revision applications in 
cases in which an appeal lies, is only 
in respect of cases where appeal lies 
to this Court, Reference in this con- 
nection may be made to the case of 
Tipan Prasad Singh v. Secy. of 
State (AIR 1935 Pat 86) in which 
Fazl Ali, J., (as he then was) was of 
the view that Section 115 provided 
that High Court may act under that 
section in a case which has been de- 
cided by a court subordinate to it 
and in which no appeal lies to the 
High Court. According to the learn- 
ed Judge, it did not provide that the 
High Court cannot interfere in a 


} 
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case where an appeal lies to an in- 
ferior court, In that case, it was 
found that an appeal lay before the 
District Judge, In' that view of the 
matter, the revisional application to 
this Court was held not barred. La- 
ter, a Full Bench of this Court in 
the case of Maqbool Alam Khan v. 
Mt. Khodaija Begum (AIR 1949 Pat 
133) having found that an appeal 
lay to the District Judge against the 
order in question, refused to exer- 
cise its revisional jurisdiction saying 
that the revision application was in- 
competent and the petitioner con- 
cerned should have availed of the 
remedy by filing an appeal before 
the District Judge concerned, Thus, 
even in absence of provision like 
the present sub-sec, (2) of Sec, 115, 
this Court refused to exercise its re- 
visional jurisdiction even in cases 
where appeal was to be filed before 
the District Judge. It appears, to 
remove this controversy, present sub- 
section (2) of S. 115 bhas said 
clear and unambiguous words that 
against an order if an appeal lies 
either to the High Court or to any 
court subordinate thereto the High 
Court shall not under this section 
exercise its revisional jurisdiction for 
reversing any order or decree. The 
effect of this sub-s. (2) of Sec, 115 
will be that if an appeal lay before 
the District Judge against this order 
dated 12-1-1977, then the present re- 
vision could not have been filed on 
28-3-1977 when the Amendment Act 
had come in force on 1-2-1977 

4. Learned counsel appearing for 
the petitioner, however, pointed out 
that the order dated 12-1-1977 was 
not an appealable order because the 
| learned Munsif rejected the applica- 
| tion under O. 23, R.3 of the Code 
without holding an enquiry. It is 
difficult to accept this contention. 
Learned Munsif has given reasons 
ı for rejecting the said application and 
| has rightly or wrongly recorded a 
| finding that no agreement had been 
| arrived at between the parties, That 
order was appealable under Order 43 
R. 1(m) which says that an 
shall lie from an order under Rule 3 
of O. 23 recording or refusing to re- 
-icord an agreement, compromise or 
satisfaction. This Cl, (m) of O. 43 


said amending Act. But, it will be 


t 
i 





in: 


appeal - 


R. 1 has been deleted by the afore-. 


ALR. 


deemed to have been deleted on and 
from 1-2-1977. The petitioner could 
have filed an appeal within 30 days, 
from 12-1-1977 under this provision. 
We are informed that actually’ an ap-. 
peal was filed on behalf of the peti-, 
tioner before the learned District, 
Judge, Muzaffarpur some time before| 
1-2-1977 and it was pending on the, 
day the Amendment Act came ip. 
force. It was dismissed on 12-2-1977 


by the learned District Judge. Learn- ! 
peti- | 
although the : 


ed counsel appearing for the 
tioner has urged that 
appeal was filed prior to 1-2-1977, 
but in view of the amending Act it ` 


was not maintainable. 


In this con- ' 


nection, he has drawn our attention : 


to S. 97 of the Amendment Act. 
From a bare reference to Section 97, 
which is a provision containing re- 
peal and savings, 


eee} 


it will appear that ` 


in view of Sec. 97 (2) (zb), the new - 


Amendment Act was not to apply 
to appeals filed under O. 43 which 
were pending immediately before 
the commencement of the Amend- 
ment Act. When an appeal against 
the order impugned was pending. in 
my opinion, it had to be disposed of 
in accordance with O. 43, R. 1 (m). 
Learned counsel appearing for the 
petitioner submitted that in the in-- 
stant case, in view of sub-sec, (3) of 
S. 97 of the Amendment Act, the 
appeal filed on behalf of the peti- 
tioner became incompetent and the 
court of appeal below should not 
have decided it on merit. Sub-sec- 
tion (3) of S. 97 of the Amendment 
Act is as follows:— 

© “Save as otherwise provided in 
sub-section (2), the provisions of the 
principal Act, as amended by this 
Act, shall apply. to every suit, pro- 
ceeding, appeal or application, pend- 
ing at the commencement of this 
Act or instituted or filed after such 
commencement, notwithstanding the 
fact that the right, or cause of ac- 
tion, in pursuance of which such 
suit, proceeding, appeal or applica- 
tion is instituted or filed, had been 
acquired or had accrued before such 
commencement.” 

In my opinion, there is ‘no 
substance in the contention, Sub-sec- 
tion (3) itself says that it is sub- 
ject to the cases provided in sub- 
sec. (2) of S. 97. I have already 
pointed out that. C]. (zb) of sub-s. (2) 


- 
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of Section 97 provides that appeals 
which have been filed under O. 43 of 
the Code and which were pending 
immediately before the commence- 
ment of the Amendment Act shall 


be of as if the Amend- 
ment Act had not come into 
force, In my view, in the in- 
stant case, an appeal lay be- 


fore the learned District Judge, and 
it was actually filed which. could 
have been legally disposed of on 
12-2-1977. The result of this will be 
that the revision application filed on 
behalf of the petitioner before this 
Court after coming into force of the 
Amendment Act, will be hit by sub- 
sec. (2) of S. 115 of the Code. 

5. In the result, the revision appli- 


cation is held to be not maintainable, 


and it is, accordingly, dismissed. In 
the circumstances of the case, how- 
ever, there will be no order as to 
costs. 
P. S. SAHAY, J.:— I agree, 
Revision dismissed. 


AIR 1978 PATNA 5 
(RANCHI BENCH) 


S. K. CHOUDHURI AND 

SHIVANUGRAH NARAIN, JJ. 

Subash Chand Jain, Petitioner v. 
Commissioners of the Giridih Muni- 
cipality and others, Respondents, 

Civil Writ Jur. Case No. 80 of 
1976 (E), D/- 10-1-1977. 

(A) Bihar and Orissa Municipal Act 
(7 of 1922), Ss. 37-B, 107 and 108 — 
Power to amend assessment list — 


Executive Officer and not Chairman 
of Municipality can amend assess- 
ment list — Application though 


made to Chairman has to be decided 
by Executive Officer, > 

Where the mutation entry in as- 
sessment list was amended by the 
Chairman of the Municipality, 

Held, the act of the Chairman was 
without jurisdiction and nullity as 
it was Executive Officer who was 
empowered under S. 37-B to effect 
amendment or change in mutation 
entries, AIR 1976 Pat 340, Rel. on- 

(Para 4) 

Per Shivanugrah Narain, J.:— Sec- 
tion 108 is'merely a provision for 
giving notice to the Chairman of 
devolution of property. It nowhere 
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says what the Chairman would do 
on receipt of that notice, The only 
provision for amending assessment 
list apart from the provision regard- 
ing the revision after the expiry of 
statutory period is contained in Sec- 
tion 107. (Para 6) 

As S. 107 is one of the provisions 
mentioned in the 5th Schedule, the 
powers thereunder in view of Sec- 
tion 37-B can be exercised only by 
the executive officer, Case law dis- 


cussed, (Para 6) 
(B) Constitution of India, Art. 226 
— Writ jurisdiction — Question of 


fact — Cannot be allowed to be agi- 
tated at hearing stage. ` (Para 5) 
(C) Civil P. C. (5 of 1908), Sec. 9 
— Acquiescence to jurisdiction 
Chairman of a Municipality amend- 
ing assessment list without necessary 
power — Held order not sustainable 
— No consent or acquiescence can 
give authority or jurisdiction where 
there is inherent want of jurisdiction. 

AIR 1951 SC 230, Followed, 
(Para 7) 


Chronological Paras 


Cases Referred: 


AIR 1976 Pat 340 3, 4, 6 
AIR 1975 Pat 158:1975 BBCJ 176 

4. 6 
AIR 1967 Pat 96 (FB) 6 
1963 BLJR 214 4, 6 
(1962) ILR 41 Pat 338 4 
AIR 1951 SC 230 7 


Braj Kishore Pd. No. 2 and Pra- 
deep Kumar, for Petitioner; Govind 
Pd. and Prafulla Ranjan Sinha and 
S. N. Jha, S. C. No. 2 and Shard- 
anand Jha, J. C. to S.C. No. 2, for, 
Respondents. 

S. K. CHOUDHURI, J:— In 
this writ application the petitioner 
prays for quashing the order con- 
tained in Annexure 4 dated the 29th 
May. 1976 passed by the Chairman 
Giridih Municipality allowing the 
application for mutation filed by res- 
pondent No, 4 for mutation of his 
name along with his two brothers, 
namely, respondents Nos, 2 and 3. 
According to the petitioner holding 
Nos. 370 and 371 in ward No. 4 of 
Giridih _Municipality was acquired by 
the joint family of Hazarimal Kishore- 
lal in the name of one Mangi Lal, 
father of respondents Nos. 2 to 4 by 
a registered deed dated the 13th 
February, 1939. It is not disputed 
that after the aforesaid purchase the 
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said Mangi Lal was mutated in the 
municipality and municipal taxes 
were paid. According to the peti- 
tioner- the municipaj taxes were paid 
by the joint family. It is also stat- 
ed that with regard to the aforesaid 
property however the name of Ram 
Chandra Seth grand-uncle of the 
petitioner was entered in the Zamin- 
dari Sherista and rents were paid in 
his name and receipts were- in the 
custody of the petitioner. The afore- 
said Mangi Lal died some time in 
1957 Thereafter, it appears that 
- Tarachand Jain, father of the peti- 
tioner filed an .application for muta- 
tion of his name in- place of the 
aforesaid Mangi Lal, It appears that 
respondents Nos. 2 to 4 who were 
sons af the deceased Mangi Lal also 
filed an application for mutation of 
their names in place of their father. 
The matter was heard and by the 
order contained in Annexure 1 dated 
the 27th May, 1970 passed by the 
Executive Officer, Giridih Municipa- 
lity the name of Tarachand Jain was 
mutated. Being aggrieved by -the 
aforesaid order respondents Nos. 2 to 
4 preferred a writ application before 
the High Court at Patna which was 
numbered as C. W.J. C. 1276 of 1970. 
The said writ application however 
was dismissed by the order dated 
9nd July. 1970, A copy of the order 
has been made Annexure 5 to the 
supplementary affidavit filed in this 
case. ‘The said copy shows that the 
application was summarily dismissed 
with the observation that the writ 
petitioner viz. Respondents 2 to 4 
could institute a suit for establish- 
ing their right if such a suit would 
lie, It appears that thereafter res- 
pondents Nos, 2 to 4 did not -choose 
to file any suit and kept silent in 
the matter. Some time in 1971 the 
petitioner applied for mutation of his 
name in place of his father claiming 
title inthe holdings in question by 
| virtue of second partition held be- 
tween the members of the families 
of the branch of Shri Tarachand 
Jain. This application was allowed 
by order dated the 4th April, 1973 
by the Chairman of the Giridih 
Municipality. a copy of which has 
been made Annexure ‘2’ to -the writ 
application. After a lapse of more 
than one year respondent No. 4 filed 
‘jan application for mutation of 
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his name along with the ` name, 
of his two brothers -> respondents: 
2 and 3 on the ground that pre- | 
viously his father was mutated j 


with regard to the holdings in ques- ! 
name was | 
Municipality and: 


tion till 1970 when his 
removed':by the 


the name of Tarachand Jain father . 


of the petitioner was substituted, In! 
the said petition he has stated that! 


after the death of their father he 
along with other brothers have be- 


come owners and their names should © 


i 
t 
I 


be mutated in: place of their father ` 


and the said application has been 
made Annexure 3 to the writ appli- 
cation, After ‘the said 


mately by order dated the 29th May, 
1976, the Chairman of the Giridih 
Municipality directed mutation of 
the names of respondents 2 to 4 


against holdings in question. Being 
aggrieved by the said . order ` the 
petitioner has preferred the present 


writ application. 

2. A counter-affidavit has been 
filed on behalf of -respondent No, 1 
Commr. of the Giridih Municipality 
through the Chairman, It appears on 
reading the said counter-affidavit 
that respondent No. 1 has supported 
the order contained in Annexure 4 
dated the 29th May, 1976 and has 
stated that the Chairman rightly 
passed the said order on the mate- 
rials and evidence available before 
the Chairman. 


Another counter-affidavit has been 
filed on behalf of respondents 2 to 4 
challenging the allegations made in 
the writ petition, In that counter-af- 
fidavit they have taken the stand 
similar to respondent No. 1 that the 
impugned order contained in Annex. 


4 is a valid order and cannot be 


set aside by this Court. 


3. Mr. Brajkishore Prasad No. 2, 
learned counsel appearing on behalf 
of the petitioner contended that the 


application ` 
was filed the matter was heard, ulti- - 


impugned order .contained in An-- 


nexure 4 dated 29-5-1976 having 
been passed by the Chairman of the 
Giridih Municipality is nullity and 
without jurisdiction, as the Chairman 
of the said municipality could not 
have passed the order of mutation on 
the application filed by respondent 
No. 4 in view of the fact that the 
Executive Officer of the Municipality 
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has already been appointed under 
Section 37B of the Bihar and Orissa 
Municipal Act 1922 (hereinafter to 


be called as the Act) which’ enume~ `’ 


rates the power of the Executive Of- 
ficer of the Municipality... Under 
Clause (a) of the said section the 
Executive power for the purpose of 
carrying the administration of the 
municipality shail, subject to the 
provisions of this Act and of any 
rules and bye-laws made thereunder 
and the general control of the com- 
missioners at a meeting. vests in the, 
Executive Officer. It is not disputed 
at the Bar that now there is an 
Executive Officer for .the Giridih 
Municipality and the said Executive 
Officer has power to correct any 
assessment list under section: 107 of 
the Act but the argument ' of Mr. 
Govind Pd. appearing on behalf of 
respondent No, 1, who also argued 
the case for respondents Nos. 2 to 4 
on instruction received from the 
learned counsel appearing for the 
said respondents, is that the applica- 
tion by respondent No, 4 having been 
filed. under section 108 of the Act 
before the Chairman the same could 
be -validly entertained and disposed 
of by the Chairman under that very 
section namely, section 108. His fur- 
ther argument is that the said section 
not having been mentioned in the 5th 
Schedule of the Act the Chairman did 
not cease to have the jurisdiction to 
entertain such application. In order. 
to appreciate the argument, raised by 
the learned. counse} for the parties it 
will be relevant to quote the relevant 
portion .of section 107 of ‘the Act 
which reads thus: - = f 


_“ 107, Amendment and duration of 
list. (1) The Commissioners may from 
time to time alter or: amend the 


assessment list in any of the follow- - 


ing ways: 

(a) by entering therein the name 
of any person or any property which 
ought to have been entered, or any 
property which has become liable tò. 
taxation after the publication of the 
assessment list under section 115: 

(b) by substitution for the name of 
the owner or occupier of any holding 
the name of any other person who 
has succeeded by transfer or other- 
“~ wise to the ownership or occupation 
of the holding”. - 
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We are concerned with the afore- 
said clauses (a) and (b} and -other 
clauses are not relevant for the deci- 
sion of the present case. On reading 
the aforesaid section 107 of the Act 
it is clear that the Commissioner has 
power to alter or amend the assess- 
ment list which has already been 
published under : section 115 of the 
Act. The Commissioners have also 
power to substitute the name of the 
owner or occupier of any holding on 
an application made by a person who 
succeeded by transfer or otherwise 
of the ownership: or occupation of the 
holding. Section 108 makes provision 
for making an application to the 
Chairman where title to any of the 
holding is transferred, © It has been 
contended by learned counsel for the 
petitioner that when an’ application 
is made under section 108 of the Act 
the same has to be dealt with in 
accordance with law as laid down in 
section 107 of the Act.*'It is not dis- 
puted that the power which was vest- 
ed in the Commissioners for altering 
or amending the assessment Hist under 
section 107 now vests in the Execu- 
tive Officer by virtue of section 37B 
of the Act. In that view of the mat- 
ter, learned counsel for the petitioner 
contended that the impugned order 
contained in Annexure 4 having been 
passed by the Chairman is without 
jurisdiction, The aforesaid conten- 
tion is supported by the decision in 
Yadunandan Prasad v::Smt. Sauda- 
-mini Sinha (AIR. 1976 Pat 340) a 
Bench decision of this Court to which 
I was also a member, In that decision 
it has been expressty held as 
follows :— (at p 341 of ATR). 


"ur It is manifest. therefore, that 
the power which was originally 
exercisable by the Chairman in ac- 
cordance with section 24 of the Act 
before its amendment by the Amend- 
ing Act with respect to mutation of 
the name of any person with respect 
to any holding under clause (b) of 
Section 107 (I) of the Act was taken 
away from him and vested in the 
Executive Officer. Prima facie there 
does not seem to be any doubt in 
this respect”. i 

In view of the aforesaid decision 
it has to be held that the learned - 
counsel for the petitioner was right 
in his submission that the order con- 








tained in Annexure 4 is without juris- 
diction and is nullity. 


4,.The argument which was put 
forward by learned counsel appearing 
on behalf of the respondents ‘that an 
application having been preferred by 
respondent No, 4 being an application 
under section 108 and the said section 
not having been mentioned in sche- 
dule 5 of the Act the Chairman of 
the Municipality continued to hold 
his power to dispose of the same un- 
der that section in accordance with 
law. This argument was taken notice 
of in the aforesaid. Yadunandan Pd.’s 
case (AIR 1976 Pat 340) Supra and 
was negatived, It has been held in 
that case (at p. 341 of AIR): 

Stands The only provision in that 
regard is contained in Clause (b) of 
section 107(1) and at no other place. 
It is, therefore, clear that by the 
amendment made in the year, 1965, 
the Legislature’ clearly intended that 
although the notice of transfer of 
title to any holding is to be given to 
the Chairman, the necessary altera- 
tion has to be made by the Executive 
Officer on that basis”. 

Learned counsel for the respondents 
however contended that the decision 
on the latter point as decided in 
Yadunandan Prasad’s case is not 
correct as in that case no notice was 
taken of the case of Chairman and 
| the Municipal’. Commissioner of the 
Chakradharpur Municipality v. 
Bishwanath Jagatramka 1975 B. By 
C. J. 176 : (AIR 1975 Pat 158). Learn- 
ed Counsel for the respondents also 
in this regard referred to two more 
decisions viz. the case of Abrar Ali 
Khan v. Patna City Municipality 
((1962) ILR 41 Pat 338) and Patna 
Municipal. Corporation v. Ladley 
Saran (1963 B.L.J.R. 214). Both 
these decisions have been taken notice 
of in Chakradharpur Municipality 
case (Supra). That was a case for re- 
covery of certain amount as arrears 
of Municipal tax by the Chakradhar- 
pur Municipality against the defen- 
dant of that suit. In that suit the 
| defence was that the property for 
| which the tax was due had already 
‘been transferred to one Mewawati 
Devi by a registered: deed of gift 
dated the 8th June. 1957. The defen- 
dant of that suit denied his liability 
to pay any tax. It has been keld in 
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that case that the municipal authority ` 


was not justified in rejecting the ap- :; 


plication for amendment .of the assess- 
ment list filed on behalf of Mewawati 
Devi on the ground that the arrears 


of tax on the said holding had not - 


Lordships . 
held that the municipal authority was | 


rejecting the ` l 


been cleared off, Their 
not at all justified in 
said application for mutation on that 
ground and therefore it was illegal 
on the part of the municipal authority 
not to mutate the name of the said 
Mewawati Devi who actually became 
the owner of the property by virtue 
of the deed of gift and her name 
ought to have been mutated. In that 
view of the matter their Lordships 
upheld the decision of the court below 
by which the suit was dismissed, This 
decision is not an authority for the 
proposition that-the application having 
been filed ‘under S., 108 of the Act 
the same should be disposed ‘under 
that very section and not under sec- 
tion 107 of the Act. The other two 
cases which were referred to by the 
learned counsel ‘for the 
have been discussed in this judgment 
and it has been held that Abrar Ali 
Khan’s case has laid down the law. 
correctly namely that: 


“Even in the absence of an applica- 


tion for mutation under. section 108° 


of. the Bihar and Orissa Municipal Act 
it was a duty imposed upon the plain- 
tiff-respondent to alter or amend the 
assessment list under section 107 (1) 
(b) of the Act after following the 
procedure mentioned in sub-sections 
(2), (3) and (4) of Section 107. It is, 
therefore, not open to the plaintiff- 
respondent in the present case ‘to take 
advantage of its own laches or negli- 
gence in not entering the - mutation 
of title in its assessment list. As we 
have already pointed out, the defend- 
ants are not liable to pay Municipal 
taxes for the period in question be- 
cause they are not ‘owners’ within 
the meaning of section 3(18) of the 
Act, read with section 100(1) of the 
Act”. ; 


Thus it is clear that the decision 
cited bv learned counsel for the res- 
pondents in no way supports his con- 
tention In my opinion the point 


respondents . | 


raised by learned counsel for the peti- ~ 


tioner is supported by the decision in 
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Yadunandan Prasad’s case (AI 1976 
Pat 340) (Supra). 


5. Learned counsel for the respon-` 
dents also contended that the order 
contained in annexure 2 dated the 4th 
April, 1973 in favour of the Petition- 
ers having been passed by the Chair- 
man should on the argument put 
forward on behalf of the petitioner 
be held to be illegal and without 
jurisdiction. No material has been 
shown to us by the learned counsel 
for the respondents that at the rele- 
vant time when the order contained 
in annexure 2 was passed there was 
the Executive Officer. Learned coun- 
sel for the ` petitioner rightly con- 
tended that in order to succeed on 
that point the respondents must show 
that at the relevant time there was an 
Executive Officer who could pass 
such order which is a question of fact 
and the said point cannot be allowed 
to be raised here at this stage, Further 
we are also not concerned as to the 
validity or otherwise of Annexure 2 
as the same is not under challenge 
before us. 


6. In the result, the application is 
allowed with costs. The impugned 
order contained in annexuré 4 dated ™ 
the 29th May. 1976 passed by the 
Chairman, Giridih Municipality is 
quashed. Hearing. fee is assessed at 
Rs, 110/-, 


SHIVANUGRAH NARAIN, J.:— 7. 
T agree. As, however, 
by the learned ‘counsel for respondent 
No. 1 that the decision in Yadunandan 
Prasad v. Smt. Saudamini (AIR 1976 
Pat 340) is not correct and requires: 
reconsideration, I wish to-add a few 
words of my own. It was contended 
bv the learned counsel for respondent 
No. 1 that section 108 of the Bihar - 
and Orissa Municipal Act, 1922 (here- 
inafter called “the Act”) confers upon 
the Chairman of a Municipality a 
power to amend the assessment list 
independently of and apart from sec- 
tion 107 of the Act and as section 108 
of the Act is not one of the sections 
enumerated in the 5th schedule of the 
amending Act Bihar Act 20 of 1565, 
the power of the Chairman to pass an 
order amending the assessment list 
survived, This contention was consi- 
dered and. rejected in the decision re- 
ferred to above and, if I may say so 
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it was argued... 
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with respect, rightly. Section 108 is 
merely a provision for giving notice 
to the Chairman of devolution of the 
property, It nowhere says what’ the! 
Chairman. «would do on receipt of that! 
notice. The only provision for amend- 
ing the assessment list apart from the: 
provision regarding the revision after 
expiry of the statutory period is con- 
tained in section 107 of the Act, As 
pointed out by Narasimham, C.J., 
speaking for the Full Bench of this 
Court in Kamini Devi v. Chairman of 


Buxar Municipality (AIR 1967 Pat 
96 (FB)). 
“Section 107 jis- a special sec- 


tion which deals with amendments 
and alterations in the assessment list 
in the interim period between the 
original general assessment and the 
revision of the same after the expiry 
of the statutory period as referred 
to in section 106.” 

Construed:in the context of section 
107, it is manifest that the power of 
the municipal authorities to amend 
the assessment list is derived from 
and confined to section 107 and the 
municipal authorities have no power 
to amend the list during the aforesaid 
interim period apart from section 107. 
The aforesaid conclusion finds support 
from the Full Bench decision in 
Kamini Devi’s case referred to above 
in which it was held that by virtue 
of section 24, in the absence of a 
resolution to the contrary by the 
Commissioners at a. meeting, the 
Chairman could exercise all the po- 
wers- of the Commissioners under 
Section 107 and thus pass an order of 
mutation of the house of a person in 
the municipal assessment list, The 
challenge to the jurisdiction of the 
Chairman to pass an order of muta- 
tion was defeated with reference to 
the provisions of section 107 read with 
section 24 of the Act and not with 
reference to section 108. As section 
107 is one of the provisions mentioned 
in the 5th Schedule, the powers there- 
under. in view of section 37B, can be 
exercised only by the Executive Offi- 
cer. As pointed out in the decision 
referred to above, the power of the 
Chairman under section 24 of the Act 
is qualified by addition of the expres- 
sion except such powers. as are under 
this Act exercisable by the Executive 
Officer”.. The previous Bench deci- 





_ order for mutation in their. 


of notice under S. 106, T, P. 


10 Pat, [Prs, 1-2] 
sion, if I may say so with respect, is, 
therefore, clearly correct and requires 
no reconsideration, The learned coun- 
sel ‘for the respondents drew our 
attention to two Bench decisions of 
this Court, one reported in 1963 B.L. 
J. R. 214 and the other 1975 B. B. C.J. 
176 : (AIR 1975 Pat 158) but, as my 
learned brotber has shòwn, those 
decisions have no bearing on the 


question presented for the decision 
= the instant case, : 

-The other contention © of the 
Hates counsel for the respondents 


that the petitioner having obtained an 
favour 
from the.Chairman himself and not 
having raised apparently any objec- 
tion to his. jurisdiction to pass’. the 
impugned ‘érder cannot now be. per- 
mitted to raise the question of juris- 
diction is, in my opinion, equally 
misconceived. In view of section 37B 
of the Act it is manifest that. there is 
now an inherent want of jurisdiction 
in the Chairman to pass an order 


‘under section 107 of the Act. And it 


is well settled that no consent can 
give authority or jurisdiction where 
there is inherent want of jurisdction, 
the question of acquiescence etc...is 
irrelevant, See the decision of. the 
Supreme Court in the United Com-. 
mercial Bank Ltd. v. their ‘Workmen 


oe 1951 S. C. 230). 


Ba Pane allowed. 


AIR 1978 PATNA 10 
. .B. P, JHA, J. 
Bishwanath Prasad, Appellant v. Smt 
Shanti Devi, Respondent. 
A. F. A. D, No. 89 of 1976, .D/- 6-5- 
1977.* 


(A) Civil P. C. (5 of 1908), Ss. 100-101— 


of notice — Binding in second appeal 
AIR 1963 SC. 302, Rel. on.- (Para 6) 


(B) Civil P. C, (5 of 1908), Ss. 100-101— 
Second appeal — New plea — Validity 
Act: not 
Courts 


challenged before lower 
— No plea 


ground of its inadmissibility 


*(From decision of Rabindra Nath ‘Ray, 
ist Addl. Sub-J., boi D/- 28-1- 
1978.) 
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Concurrent findings of fact ‘about validity ` 


on 


A.LR. | 


taken to that effect in rounds of mel | 
of: 


— Question of validity being one 
-fact, not allowed to be raised for first . 
time. (Para 6) 


(C) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11-A 
— Failure of defendant-tenant to depo- 
sit rent as per orders of Court — De- 


fence against ejectment struck off under ` 


S. 11-A — Effect — Defendant cannot be 
allowed to challenge validity or inadmis- 
sibility of notice under S. 106, T. P. Act, 
in view of order under 
1968 Pat 415 (FB), Followed; AIR 1964 


Pat 401 (FB), Explained. _ (Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 Pat 415 (FB) 8,-9 
AIR 1964 Pat 401 (FB) . 9 


AIR 1963 SC 302. o’ 6 

Kailash Roy and Binod Kumar Roy, 
for Appellant; K. D. Chatterjee and 
Shashi Shekhar Dwivedi, for Respondent. 


JUDGMENT:— The defendant prefer- 
red second appeal before this Court. 
2. The plaintiff filed the suit for evic- 


tion ‘of the defendant under S. 11 of the- 


Bihar Buildings (Lease, Rent and -Evic- 
tion) Control Act, 1947 (hereinafter re- 
ferred to as ‘the Act’) on the ground 
of non-payment of. rent as well as on 
the ground of personal necessity, The 
vase of the plaintiff was that he pur- 
chased thé house in question by virtue 
of a registered sale deed dated lith 
October, 1971 (Ext. 2). Thfe sale deed 
was executed by Jegarnath Prasad in 
favour of the `, plaintif. Originally, 


' :Jamuna Prasad, the father of Jagarnath 
“" Prasad, was the’ owner of the suit proz 


perty. Jamuna Prasad died leaving be- 
hind him his widow Sheokumari Devi. 


„and three sons, namely, Jagarnath Pra-' 


sad, Baijnath Prasad and Vijay Prasad. 
It is said that there was a partition in 
the family’ and the suit house fell to 
the share of Jagarnath Prasad, :. Jagar- 


‘nath Prasad thus being the owner of the 


suit property sold the house in question 
by a registered , sale deed dated 11th 
October, 1971 in favour of the plaintiff. 
The case of the plaintiff Is that the de- 
fendant-tenant did not pay rent since 
11th October, 1971 up to the date of the 
institution of the suit (17th August, 
1972), The plaintiff also claimed eviction 
of the defendant on the ground of per- 
sonal necessity. The defence of the ten- 
ant-defendant, on the other hand was 
that he took house on rent from Sheo- 
kumari Devi, wife .of Jamuna Prasad, 
and Baijnath Prasad, son of Jamuna 
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Prasad. The defendant also ` challenged 
the validity of the sale deed (Ext. 2). 


‘3. On these facts, the trial court de- 
creed the suit. On appeal, the lower ap- 
pellate court affirmed the decree of evic- 
tion. Both the courts below concurrently 
held as follows:—, 


(1) That the defendant was not induct- 
ed as a tenant by Sheokumar! Devi and 
Baijnath Prasad, but, on the other hand 
the defendant was inducted as a tenant 
by Jagarnath Prasad. 

(2) That the sale deed (Ext. 2) execut- 
ed by Jagarnath Prasad in favour of the 
plaintiff was valid and genuine. 


(3) That the defendant did not pay the 


rent since 11th October, 1971 up to the 
date of the institution of the suit. 


(4) That the plaintiff served a valid 
notice under S. 106 of the Transfer of 
Property Act on the defendant. 


4. The lower appellate court further 
held, in appeal, as follows:— 


(1) That the house in question had 
fallen to the share of Jagarnath Prasad 
on partition in the family, and, as such, 
Jagarnath Prasad was justified in trans- 
ferring the suit house as owner to the 
plaintiff. The plaintiff acquired valid 
title by virtue of the sale deed dated 
lth October, 1971 (Ext, 2) which was 
executed by Jagarnath Prasad in favour 
of the plaintiff over the house in ques- 
tion (see paragraph No. 32 of the judg- 
ment). 


(2) That the plaintiff was in personal 
necessity of the suit house (see para- 
graph No. 44 of the judgment). 

(3) That the defendant defaulted in 
paying rent since 18th December, 1971 
up to the institution of the suit (see 
paragraphs Nos. 47 and 49 of the judg- 
ment). 


(4) That the story set up by the defen- 
dant that he took the house on rent 
from Sheokumari Devi and Baijnath 
Prasad is not correct (see paragraph No. 
35 of the judgment). 


_ 5. On these facts learned counsel for 
the appellant contends that the lower 
appellate court erred in relying upon 
the notice (Ext. 12) as ‘it is inadmissible 
{n evidence, In this connection, learned 
counsel for the appellant contends that 
the copy of the notice (Ext. 12) has not 
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been proved in accordance with law. The 
notice (Ext. 12) under S. 106 of the 
Transfer of Property Act was sent by 
Shri Shambhu Sharan Prasad, Advocate, 
on the instruction of the plaintiff on 16th 
to the de- 
fendant. The copy of. the notice (Ext. 12) 
was produced before the court. Learned 
counsel for the appellant contends that 
the notice was not legally proved by the 
plaintiff. Hence it is inadmissible in. evi- 
dence. In this connection, he refers to 
the evidence of P.Ws. 12, 13 and 16. 
P.W. 12 proved that he typed the notice. 
He also proved his signature on the 
notice. P.W. 13 was the clerk of Shri 
Shambhu Sharan Prasad, Advocate, and 
he proved the signature of Shri Sham- 
bhu Sharan Prasad on Ext. 12. P.W., 16. 
is the husband of the plaintiff and he 
stated in paragraph No. 7 of his evi- 
dence that Shri Shambhu Sharan Pra- 
sad sent the notice on 16th June 1972. 
He also proved that he had filed the 
copy of the notice in the court. It is on 
these facts that the learned counsel for 
the appellant contends that the contents 
of the notice were not proved in accord- 
ance with law. 


6. In my opinion, I cannot allaw the 
learned counsel to raise these questions 
of facts for the first time in the second 
appeal. Both the courts below concur- 
rently held that Shri Shambhu Sharan 
Prasad, Advocate, sent the notice on‘ be- 
half of the plaintiff on 16th June, 1972 
which was received by the defendant on 
17th June 1972. The defence of the de- 
fendant was that he received the regis- 
tered letter on 17th June, 1972, but it 
contained plain paper. Both the courts 
below rejected the plea of the: defen- 
dant. Both the courts below concurrent- 
ly held that the defendant received the 
notice under S. 106 of the Transfer of 
Property Act on 17th June, 1972, On a 
perusal of the notice, it is clear that the 
plaintiff asked the defendant io vacate 
the house on ist August, 1972. It is 
therefore clear that there was a 
clear fifteen days’ notice in accordance 
with the provisions of S, 106 of the 
Transfer of Property Act. In this con- 
nection, learned counsel for the respon- 
dent referred to a decision of the Sup- 
reme Court in V. Ramachandra Ayyar 
v. Ramalingam Chettiar (AIR 1963 SC 
302). In that case, it has been held (at 
page 302 of AIR):— 


“Even if the appreciation of evidence 
made by the lower appellate court is 
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patently erroneous and the finding of 
fact recorded in consequence is grossly 
erroneous that cannot be said to intro- 
duce a substantial error or defect in the 
procedure.” 

Relying on this decision, I hold that I 
am unable to interfere with the concur- 
rent findings of fact of the courts below 
that the notice issued under S. 106 of 
the Transfer of Property Act was a 
valid notice in the eye of law. The de- 
fendant did not challenge the validity of 
the notice on the ground that it was in- 
admissible in evidence The defendant 
also did not take this specific point in 
.the grounds of appeal. Hence, I cannot 
‘allow him to raise this point of fact ‘for 
the first time in this Court. Even if he 
is allowed to raise this point, I am bound 
‘to accept the concurrent findings of fact 
arrived at by the courts below that the 
‘notice issued under S. 106 of the Trans- 
fer of Property Act was a valid notice 
in the eye of law. 


7. Learned counsel for the respondent 
further contends that the defendant can- 
not raise the question of validity of the 
notice under S. 106 of the Transfer of 
Property Act on the ground that the 
defence against ejectment was struck off 
by the trial court under S. 11-A of the 
Act, In my opinion, there is sufficient 
force in the contention of the learned 
counsel for the respondent. It is rele- 
vant to quote S. 11-A of the Act which 
runs as follows:— 


“11-A. Deposit of rent by tenants in 
suits for ejectment:— If in a suit for re- 
covery of possession of any building the 
tenant contests the suit, as regards claim 
for ejectment, the landlord may make an 
application at any stage of the 
suit for order on the tenant to 
deposit month by month rent at a rate 
at which it was last paid and also the 
arrears of rent, if any, and the Court, 
after giving an opportunity to the par- 
ties to be heard, may make an order for 
deposit of rent at such rate as may be 
determined month by month and the 
arrears of rent, if any, and on failure of 
the tenant to deposit the arrears of rent 
within fifteen days of the date of the 
order or the rent at such rate for any 
month by the fifteenth day of the next 
following month, the Court shall order 
the defence against ejectment to be 
struck out and the tenant to be placed 
in the same position as if he had not 
defended the claim to ejectment. The 
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landlord may also apply for permission 
to withdraw the deposited rent without 
prejudice to his right to claim decree for 
ejectment and the court may permit him 
to do so. The Court may further -order 
recovery of cost of suit and such other 
compensation as may be determined by 
it from the tenant.” 


On a perusal of S. 11-A of the Act, it is 
clear that if a tenant fails to deposit 
arrears of rent within fifteen. days of 
the date of the order or current rent by 
the fifteenth day of the next following 
month, the court shall order to strike out. 
the defence against ejectment, In other 
words, if the defence against ejectment 
is struck out, the effect is that the de- 
fendant has not’ defended the claim 
against ejectment. In the present case, 
the trial court directed the defendant on 
4th June, 1973 to deposit the arrears of 
rent as well as current rent within 
fifteen days from the date of the order. 
The defendant failed to comply with the 
order and as such, the court directed on 
22nd June, 1973 that his defence against. 
ejectment be struck out. It is on the 
basis of this order dated 22nd June, 1973 
which was passed under S. 11-A of the 
Act that the learned counsel for the res- 
pondent contends that the defendant 
cannot be allowed to raise the plea in 
respect of the validity of the notice 
under S. 106 of the Transfer of Property 
Act. 


8. In this connection learned counsel 
for the respondent relied also on a Full 
Bench decision of this Court in Mahabir 
Ram v, Shiva Shanker Prasad (AIR 1968 
Pat 415) (FB). In that case it has been 
held that the defendant cannot set up 
any defence with regard to the notice 
under S. 106 of the Transfer of Property 
Act by cross-examining the witnesses of 
the plaintiff. In that case, the Full Bench+ 
held as follows in paragraph No. 16 of 
the judgment (at p. 418 of AIR): 


“It is open to the tenant to take the 
plea that the said notice was not given 
or even if it was given it was invalid 
on one ground or the other, but it is im- 
portant to keep in view that the said 
plea is available to him as a tenant. In 
the present case, the defence of the peti- 
tioner qua tenant has been struck out 
meaning thereby that he cannot set up 
any defence with regard to the said 
notice under S, 106 by  cross-€xamining 
the witnesses of the plaintiffs.” 
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In other words, the Full Bench held that 
in view of the fact that the defence of 
the tenant has been struck off under 
S. 11-A of the Act, and as such he can- 
not be allowed to challenge the validity 
of the notice under S 106 of the Trans- 
fer of Property Act. Relying on this 
Full Bench decision I hold that the de- 
fendant is not entitled to raise the plea 
about the validity or admissibility of 
the notice in view of the order passed 
under S. 11-A of the Act. 


9. Learned counsel for the appellant 
contends that the plaintiff is required to 
prove that a notice under S, 106 of the 
Transfer of Property Act was given by 
the landlord to tenant before the insti- 
tution of the suit. In this connection he 
relies on a Full Bench decision of this 
court in Niranjan Pal v. Chaitanyalal 
Ghosh (AIR 1964 Pat 401) (FB). In that 
case, it has been held that before the 
institution of the suit for eviction, the 
plaintiff is required to determine the 
tenancy by giving-a notice under S. 106 
of the Transfer of Property Act. In that 
case, no notice was sent by the plaintiff- 
landlord under S. 106 of the Transfer of 
Property Act (see paragraph No. 32 of 
the said judgment). In view of the fact 
that no notice was sent under S. 106 of 
the Transfer of Property Act, therefore, 
the Full Bench has held that before in- 
stituting a suit for eviction, the plaintiff 
is required to determine the tenancy by 
giving a notice under S. 106 of the Trans- 
fer of Property Act. It is a settled law 
“that the plaintiff is required to prove 
that he sent the notice under S. 106 of 
the Transfer of Property Act before in- 
stituting the suit for eviction. In the 
present case, the notice (Ext. 12) was 
sent under S.-106 of the Transfer of Pro- 
perty Act before filing the suit. Learned 
counsel for the appellant contends that 
there is a conflict of views in the two 
Full Bench decisions, namely, Mahabir 
Ram v. Shiva Shankar Prasad (AIR 1968 
Pat 415) (FB) & Niranjan Pal v. Chaitan- 
yalal Ghosh (AIR 1964 Pat 401) (FB). In 
my opinion, there is no conflict between 
the two decisions. In the earlier Full 
Bench decision in Niranjan Pal’s case, it 
has been held that before the institution 
of the suit the plaintiff is required to 
determine the tenancy by giving a notice 
under S. 106 of the Transfer of Pro- 
perty Act. In the later Full Bench deci- 
sion in Mahabir Ram’s case, it has been 
held in regard to the effect about the 
order passed under S, 11-A of the Act. 


` Bishwanath v. Shanti Devi (Jha J.) 


.ed by me, in the two decisions. In 


[Prs. 8-11] Pat. 13 


The earlier Full Bench decision relates 
to an act done by the plaintiff before 


_the institution of the suit. The later Full 


Bench decision deals with the matter 
after the filing of the suit. In my opin- 
ion, there is no conflict, as already stat- 
the 
later Full Bench decision, it has been 
held that once the defence has been 
struck out under S. 11-A of the Act, 
the defendant cannot raise the question 
of validity of the notice for the simple 
reason that his defence has been struck 
out. In the present case, it was the de- 
fence of the tenant that there was no 
valid service of the notice under S. 106 
of the Transfer of Property Act. In view 
of the later Full Bench decision, the de- 
fendant-tenant cannot raise the question 
of validity of the notice for the simple 
reason that his defence has been struck 
out under S. 11-A of the Act. If it is 
so, the defendant-tenant cannot raise the 
plea about the validity of the notice or 
about the admissibility of the notice in 
view of the order passed under S. 11-A 
of the Act. — 


10. In the present case, the lower ap- 
pellate court held that the defendant de- 
faulted in payment of rent since 18th 
December, 1971 up to the date of the in- 
stitution of the suit. The lower appellate 
court also held (1) that the plaintiff was 
in personal necessity of the house, (2) 
that the sale deed (Ext. 2) which was 
executed by Jagarnath Prasad in favour 
of the plaintiff was a valid sale deed, and 
(3) that the notice under S. 106 of the 
Transfer of Property Act was a valid 
notice which was sent by the advocate 
on 16th June, 1972 and the same was 
received by the defendant on 17th June, 
1972. In view of these findings of fact, 
I am unable to interfere with the judg- 
ment of the lower ‘appellate court. 


_ 11. In the result, the appeal is dis- 
missed, The parties will bear their own 
costs of this Court. 


Appeal dismissed. 
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B. P. JHA, J. 
The State of Bihar and others, Appel- 
lants v. Nemdhari Singh and others, Res- 
pondents. 
A. F. A. D. No. 555 of 1973, D/- 8-7- 
1977." 


(A) Civil P. C. (5 of 1908), S, 9 — Suit 
for compensation for acquisition — Com- 
‘pensation paid for acquisition ‘of plots — 
No award for trees thereon — Suit for 
compensation for trees — Lies in Civil 
Court — (Land Acquisition Act (1894), 
_ Ss: 11 and 18). 


Any person interested can move for a 
reference under S, 18 of the Land Ac- 
quisition Act to the Collector in respect 
of the subject-matter of the award. But 
in view of the fact that the trees were 
not the subject-matter of the award, the 
persons ‘interested could not have moved 
the Collector for referring the matter to 
the Court. Hence a suit for compensa- 
tion in respect of the trees would lie in 
Civil Court, (Para 4) 


A suit for awarding compensation in 
respect. of the acquisition of land or 
trees will lie before the Civil Court 


put forward their claim by reason of 
the defects or irregularities in the pro- 
ceeding or where the claim has been put 
forward but not adjudged. In this cir- 
cumstance, the jurisdiction of the . Civil 
Court cannot be treated as superseded. 
(1907) ILR 34 Cal 470, Rel. on. (Para 6) 


(B) Limitation Act (9 of 1908), Art. 120 
Starting point — Suit for compensation 
for acquisition of trees on acquired land 
— Right to sue accrues on date of acqui- 
sition of property or-when Collector re- 
fused to award compensation. (1907) ILR 
34 Cal 470 and AIR 1936 Pat 513, Rel. on. 
i (Para 6) 
|Cases Referred: Chronological Paras 
AIR 1936 Pat 513:ILR 15 Pat 510 5 
(1907) ILR 34 Cal 470 4,5 


S. B, N. Singh, Govt. Pleader No. 2 
and Guru Sharan Sharma (Jr. Counsel 
to Govt, Pleader), for Appellants; Par- 
mesbwar Prasad Sinha and R. C. ee 
for Respondents. 


‘(From decision of Jamilur Rahman, 2nd 
Addl. Dist. J., Monghyr, D/- 13-6-1973.) 
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State v. Nemdhari Singh (Jha J.) 


where the parties have not been able to 


A.I R. 


JUDGMENT:— Defendants preferred - 
second appeal before this Court. ; 


2. The plaintiffs filed the suit for re- 


_ covery of Rs. 4,240 as compensation for 


the acquisition of 53 palm trees and 
Rs, 1992.80 paise as interest against the 
defendants. The case of the plaintiffs 


845 
was that plota Nos, 845, ——, 306, 308 
2103 
and 296 appertaining to khata Nos, 187, 
190 and 265 in village Pabra Tauzi No. 
1104, .Pargana Bhusadi, Sub-division 
Begusarai, District Monghyr, were ac- 
quired by the State of Bihar under the 
provisions of the Land Acquisition Act 
(hereinafter referred to as ‘the. Act’), The 
State of Bihar paid compensation for 
acquisition of these plots on 13-4-1960. 
There were 53 trees standing on these 
plots, The case of the plaintiffs further - 
was that the defendants had cut these 53 
palm trees standing on these plots on 
15-4-1955. It is also clear from the certi- 
ficate given by the Sub-Divisional Officer 
of Waterways, Manjhaul, dated 15-4-1955 
(Ext. 1). Exhibit 1 suggested that in 
total 53 palm trees were cut off from 
the above-mentioned plots numbers 
which belonged to Bindeshwari- Prasad 
Singh (plaintiff-respondent No. 2 before 
this Court). It is also clear from Exhibit 
2, that the plaintiffs demanded compen- 
sation in respect of these 53 palm trees. 
Exhibit 2 is a complaint written by Bin- 
deshwari Prasad Singh dated 11-1-1960 
to the Executive Engineer, Waterways . 
Division, Rosera, In that complaint it is 
mentioned that he has not ‘been paid 
compensation in respect of the acquisi- 
tion of these 53 palm trees, The Sub- 
divisional Officer, Waterways of Khaga- 
ria Division wrote a letter (Ext. 4) to 
Bindeshwari Prasad Singh on 12-10-196) 
stating therein that he had suggested to 
thee Executive Engineer, Waterways, 
Khagaria to give compensation to him 
ín respect of these palm trees. Before 
filing the suit, the plaintiffs also gave a 
notice under S. 80 of the Civil P. C. 
(Ext, 5) to the State of Bihar through 
the Collector, Monghyr (defendant-ap-' 
pellant No. 1 before this Court). In the 
notice it was mentioned that the plain- 


‘tiffs had received the compensation in 


respect of the above mentioned plots on. 
13-4-1960. After serving proper notice 
on the State of Bihar, the suit was fled 
on 16th February, 1963.. 

2-A. Both the courts below have 
concurrently held that the plaintiffs ara 


State v. Nemdhari Singh 


entitled to get compensation from the 
defendant-respondents, In other words, 
both the courts below decreed the pele 
tiffs’ suit. ‘ 


1978 


3. In the pretent case; learned coun- 
eel appearing for the appellants raised 
only two points;— 

1, Whether the suit is maintainable? 


2."When the right to sue accrues to the 
plaintiffs? 


4. Both the courts below have con- 
currently decided these’ two points 
against the defendants. In the present 
case, the admitted position is that no 
award under S, 11 of the Land Acquisi- 
tion Act was prepared for granting com- 
pensation to: the plaintiffs in respect of 
these 53 palm trees which were standing 
on plots Nos. 845, 845/2163, 306, 308 and 
296. These plots were acquired by the 
State of Bihar for construction of Rosra 
Parihara embankment, under the provi- 
sions of the Land Acquisition Act. These 
53 palm trees fell on the alignment of 
the Rosra Parihara embankment. in 
para. 9 of the notice under S. 80 of the 
Code of Civil Procedure (Ext, 5), it was 
mentioned that the plaintiffs had been 
paid the compensation for acquisition of 
the above-mentioned plots numbers on 
13-4-1960. It was also mentioned there- 
in that no payment had been made to 
the plaintiffs with respect to the 53 palm 
trees. On these facts it is clear that no 
award was made by the Land Acquisi- 
tion Officer under S. 11 of the Act in res- 
pect of the acquistion of 53 palm trees 
which were standing on the above men- 
tioned plots numbers. Hence, these plain- 
tiffs could not have moved the Collector 
for reference of their case to the Court 
under S. 18 in respect of the compensa- 
tion of the 53 palm trees in question. 
Any person interested can move for a 
reference under S. 18 of the Act to the 
Collector in respect of the subject-matter 
of the award, In view of the fact that 
153 palm trees were not the subject-mat- 
ter of the award, the plaintiffs could not 
have moved the Collector for referring 
the matter to the Court. Learned coun- 
sel for the respondents relies ọn a Divi- 
sion Bench decision of the Calcutta High 
Court in Rameswar Singh v. Secy. of 
State for India, [(1907) ILR 34 Cal 470} 
In that case it has been held that a suit 
will lie in the Civil Court in respect of 
claim for damages, which could not be 
foreseen at the time-of the acquisition 


(Sha J.) 
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proceedings. In that case it has also been 
held that where a party has not been 
able to put forward his claim by reason 
of defects or irregularities in the pro- 
ceeding.or where the claim has been 
put forward but not adjudged, the juris- 
diction of the Civil Court. cannot be 
treated as superseded. Relying on this 
decision, I hold that the plaintiffs’ claim 
was never adjudged by the Collector in 
respect of the compensation of 53 palm 
trees and hence the Civil Court’s juris- 
diction is not barred. In this circum- 


-stance, I hold that the suit of the plain- 


tiffs was maintainable before the Civil 
Court. 


` 5. The second point for consideration 
is when the right to sue accrues to the 
plaintiffs. In the present case, it is con- 
ceded by the learned counsel for both 
the parties that Art. 120 of the Limita- 


tion Act, 1908 was applicable to the facts 


of this case. The period of limitation ` 
under Art. 120 of the Limitation Act, 
1908 was six years. The short point for 
consideration in this appeal is when the 
right to sue accrued to the plaintiffs. In 
this connection learned counsel for the 


. respondents relies on the decision of the 


Division Bench of the Calcutta High 
Court in Rameshwar Singh’s case, (1907) 
TLR 34 Cal 470 (supra). In that case it 
has been held that the right to sue accrues 
either from the date of acquisition of 
the property or the date when the Col- 
lector refused to award any compensa- 
tion. A Division Bench of the Patna High 
Court in Secretary of State for India in 
Council v. Lodna Colliery Co. Ltd. [(1936) 
ILR 15 Pat 510: (ATR 1936 Pat, 513)] also 
held that under Art. 120 the right .to 
sue accrued when the public authority 
refused to pay compensation. In the pre-. 
sent case, the trial court held in para- 
graph 14 of its judgment that the Col- 
lector refused to pay compensation to 
the plaintiffs on 13-4-1960, and the pre- 


sent suit was filed on 16-2-1963 and 
hence the suit was within time. The 
lower appellate court in para. 9 of its 
judgment held that till 12-10-1961, the 


plaintiffs’ claim regarding compensation 
was not rejected by the department con- 
cerned, In this connection the lower ap- 
pellate court relied on Exts. 10 and 4. 
Ext. 10 is a letter dated 7-1-1960. It is 
a letter written by the Additional Land 
Acquisition Officer, Monghyr, to the Exe- 
cutive Engineer, Waterways Division, 
Rosera; In that letter the Additional 
Land Acquisition Officer made an en- 
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quiry as to whether the Land Acquisi- 
tion Department would pay the compen- 
sation in respect of the 53 palm trees 
or not. On the basis of this document, it 
is clear that till 7-1-1960, the Land Ac- 
quisition Officer had not rejected the 
claim of the plaintiffs in respect of pay- 
ment ‘of compensation of 53 palm trees. 
Ext, 4 clearly suggests that the Water- 
ways Department was considering the 
claim of the plaintiffs in regard to the 
compensation for these palm trees. It is 
clear on the basis of the notice under 
S. 80 of the Civil P. C. (Ext. 5) that the 
plaintiffs were not. paid compensation in 
respect of the palm trees till 13-4-1960. 
Hence, the plaintiffs understood that 
their claim in respect of compensation of 
the palm trees was refused by the Land 
Acquisition Officer. Hence, these plain- 
tiffs filed the suit on 16-2-1963, ie. with- 
in six years from the date when the 
Collector refused to award any compen- 
sation to the plaintiffs. 

6. The law may 
thus:— - 

A suit for awarding compensation in 
respect of the acquisition of land or trees 
will lie before the Civil Court where the 
parties have not been able to put for- 
ward their claim by reason of the de- 
facts or irregularities in the proceeding 
or where the claim has been put for- 
ward but not adjudged. In this circum- 
stance, the jurisdiction of the Civil Court 
cannot be treated as superseded. 

To this type of case, Art. 120 of the 
Limitation Act, 1908 would be applicable. 
The right to sue accrued to the plaintiff 
on the date of the acquisition of the 
property or on the date when the Col- 
lector refused to award the compensa- 
tion for the acquired property. 

T7. In the result, the appeal is dismiss- 
ed, The parties will bear their own costs 
of this Court. 


be summarised 


Appeal dismissed, 


AIR 1978 PATNA 16 

SHAMBHU PRASAD SINGH AND 

S. K. CHOUDHURI, JJ. 

M/s. Lucky Biscuit Co., Petitioner v. 
The State of Bihar and others, Respon- 
dents. 

Civil Writ Jurisdiction Case No, 2749 
of 1976, D/- 5-4-1977. 

(A) Bihar Agricultural Produce Mar- 


| kets Act (16 of 1960), S. 2 (1) (w) — 


— “Trader”? — A firm which is ordi- 
fae ne E ee Ee Ne 
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Lucky Biscuit Co. v. State 


, 1967 SC 973, Rel, on. 


A.LR. 


narily engaged in business of buying 
agricultural produce is a “trader” within 
S. 2 (1) (w). 

“Transaction of sale and purchase” in 
the definition of “trade” in S. 2 (1) (v) of 
the Act will mean a transaction where- 
under a dealer buys from a person who 
brings to market his goods for sale, ie. — 
the transaction is one resulting in buy- 
ing by one and selling by another. AIR 
(Para 8) 

“Trader” ordinarily means one who 
does trade. Therefore, ‘buying and sel- 
ling” in S. 2 {1) (w) of the Act, has to be 
given the same meaning as sale and pur- 
chase in S. 2 (1) (v) of the Act. An in- 
terpretation reading the word “and” in 
between the words “buying” and “sel- 
ling” as “or” or at least that the transac- 
tion of buying and selling need not 
necessarily be by the same person in res- 
pect of the agricultural produce but it 
may also include such transactions where 
buyer is one person and the seller is 
another person will also give full effect 
to the intention of the legislature of 
levying and collecting market fees on 
the agricultural produce bought or sold 
in the market area as envisaged by S. 27 
of the Act. A person can be called upon 
to obtain a licence only if he is engaged 
in the business of buying.and/or selling 
agricultural produce. Business indi- 
cates continuity. If a person buys or 
sells agricultural produce occasionally, 
then he cannot be said to be engaged 
in the business for the purposes of Sec- 
tion 2 (1) (w) of the Act and cannot be 
called upon to obtain a licence. The 
definition in S. 2 (1) (w) has to be given 
an interpretation to make it intra vires. 
An interpretation which gives scope for 
challenge on ground that it makes dis- 
crimination should be avoided. The 
petitioner firm which is ordinarily en- 
gaged in the business of buying agricul- 
tural produce is a- trader within the 
meaning of that term as defined in Sec- 
tion 2 (1) (w) of the Act. (Paras 9, 10) 

(B) Bihar Agricultural Produce Mar- 
kets Act (16 of 1960), S. 2 (1) (w) — 
“Manufacturing” — Processing” — Con- 
notation of. : 

There can be no doubt that the two 
words “processing” and ‘“manufactur- 
ing” cannot ibe equated. Manufactur- 
ing means bringing into existence a 
new substance whereas processing means 
merely bringing out some changes in 
the substance. Thus each case of pro- 
cessing is not a case of manufacturing 
whereas in each case of manufacturing 
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there is an element of processing. 
{Para 11) 
Held: that the petitioner while en- 
gaged in the business of manufacturing 
of biscuits is also engaged in the busi- 
ness of processing of agricultural pro- 
duce such as maida, sugar and vanas- 
pati oil, (Para 11) 
(C) Constitution of India, Arts. 228-A 
and 226 — Writ petition challenging 
constitutional -validity of State law — 
Prior decision of Division Bench up- 
holding validity of Act — Petitioner 
cannot claim that it should be heard by 
a Bench. of five or more Judges, unless 
court is inclined to think that earlier 
decision ig not correct and requires re- 
consideration, ; (Para 12) 
(D) Constitution of India, Arts. 301 
and 304 — Bihar Agricultural Produce 
Markets Act (16 of 1960), S. 1 — Vires 
— Act not ultra vires: on account of 
contravention of Arts. 301 and 304. 1975 


BBC 1, Followed. (Para 12) 
Cases Referred: Chronological Paras 
1975 BBCI 1 12 


AIR 1968 SC 554 : 1968 Lab IC 547 1i. 


AIR 1968 SC 1450: 1969 Cri LJ 19 6, 7 
AIR 1967 SC 973 8 
AIR 1963 SC 791 11 
(1949) 1 KB 142: (1948) 2 All ER 610 7 
(1888) 13 AC 595:58 LJ QB 152 6 
(1798) 7 TR 509:101 ER 1103 6 
(1795) 126 ER 651:2 H BI 463 11 

Balbhadra Prasad Singh, N. K, Agra- 
wal and S. C. Bharuka, for Petitioner; 
Lal Narain Sinha (Solicitor General), 
R. B. Mahto (Govt. Pleader No. 4) 
and Narendra .Prasad (Jr. Counsel to 
Govt, Pleader No. 4), for Respondents. 

SHAMBHU PRASAD SINGH, J.:— 
The petitioner is a registered partner- 
ship firm and manufactures biscuits at 
Patna City in’ the district of Patna. A 
notice (Annexure 1 to the writ peti- 
tion) dated 10th of September, 1976 was 
issued to the petitioner by the Secre- 
tary, Agricultural Produce Market Com- 
mittee, Patna City (respondent No. 3) 
calling upon the petitioner to obtain a 
licence from the Committee. It was 
stated that the petitioner was required 
to obtain the licence as it was pur- 
chasing and selling notified agricultural 
produce in Patna City market area. The 
licence to be obtained was for the year 
1975. It was further stated that if the 
petitioner did not obtain licence within 
a week of the receipt of the notice, then 
it would be deemed that it was deli- 
berately contravening the rules and 
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‘would ibe taken against it. 


- Stated therein that as the 
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legal action under S, 48 of the Bihar 
Agricultural Produce Markets Act, 1960 
(hereinafter referred to as ‘the Act’) 
The peti- 
tioner sent a reply to the said notice 
which is Annexure 2 to the writ appli- 
cation. The petitioner ‘claimed that it 
was manufacturing biscuits and there- 
after selling them. It purchased only 
such materials which were necessary for 
manufacture of biscuit but did not sell 
goods other than biscuit. Aş biscuit 
was not a notified agricultural produce 
it was not necessary for the petitioner 
to obtain a licence, Respondent No. 3 
sent another notice (Annexure 3) dated 
25th of September, 1976 to the petitioner 
referring to the letter (Annexure 2) of 
the petitioner and stating that as the 


petitioner was a trader within the.mean- 


ing of S. 2 (1) of the Act it was neces- 
sary for it to obtain a licence as requir- 
ed by R. 98 of the Bihar Agricultural 
Produce Markets Rules, 1975 (hereinafter 
referred to as ‘the Rules’). It was further 
i petitioner 
was purchasing notified agricultural pro- 
duce which were used in biscuit and 
stored them in its premises till biscuit 
was made out of them it was necessary 
for the Agricultural Produce Market 
Committee, Patna City (respondent No. 2) 
to. get details of the purchases made by 
the petitioner, fees paid by it and noti- 
fied agricultural produce kept in its 
stock. According to the rules, it was the 
buyer who had to pay the market fee 
and as the place of manufacture of the 
petitioner was situate in the main bazar 
area it was necessary for the petitioner 
to be a licensee. It was, however, made 
clear that as biscuit was not a notified 
agricultural produce, respondent No, 2 
would not realise any market fee on its 
sale. Respondent No. 3 sent another 
notice (Annexure 4) dated 30th Novem- 
ber, 1976 to the petitioner that as the 
petitioner had not by that date obtained 
the licence nor -given any valid reason 
for not getting a licence and having pur- 
chased 400 tins of vegetable oil for 
Rs, 69,600/~ on 20th May, 1976 from 
M. D. C, M. Co, but having not paid the 
market fee of Rs. 696/- at the rate of 10 
per cent by itself or through M. D; C. M. 
Co., the petitioner must obtain a licence 
at once and pay the arrears of market 
fee. The petitioner prays for quashing 
of Annexures 1, 3 and 4 l 
2. The substance of the case of the 
petitioner, as made out in’ the main peti- 
tion, is that it merely purchases some 
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of the notified agricultural produce but 
does not sell any notified agricultural 
produce and as such it is not a trader 
within the meaning of the terms as de- 
fined in S, 2 (1) (w) of the Act. Only 
traders were required to obtain licence 
under R. 98 and the petitioner was, 
therefore, not liable to obtain a licence. 
It has further been stated in the petition 
that directions issued by the respondents 
to obtain licence were arbitrary, illegal 
and invasive of the liberties of the peti- 
tioner in curtailment of its right to carry 
on trade and business. 


3. A counter-affidavit has been filed 
on behalf of respondents 2 and 3, It is 
stated, inter alia, therein that the peti- 
tioner admittedly purchases and stores 
notified agricultural produces for ihe 
manufacture of biscuits and carries oD 
business of purchase of agricultural pro- 
duce and sells goods prepared out of said 
produce. It further states that the peti- 
tioner also sells -some of the notified 
agricultural produce which ‘becomes 
either excess or not required for its pur- 
pose. It is submitted in the counter- 
affidavit that even if the petitioner only 
purchases agricultural produce in course 
of its business and sells products made 
out of it, it is a trader and liable to ob- 
tain licence. It has further been averred 
that the Act is intra vires and the de- 
mand by respondent No. 2 does not in- 
fringe the petitioner’s right to carry on 
trade and ‘business. 


4. -A reply to the counter-affidavit 


' has been filed on behalf of the petitioner 
| in which it is stated that the statement 
in the counter-affidavit that the peti- . 
' tioner sells some of the notified agricul- 


tural produce which becomes excess or 


; not required for its purpose is entirely 


false and has been made in order to mis- 
lead the Court. Some further grounds 
have been taken in this reply to counter- 


affidavit challenging the vires of the Act. 


| advanced by 





5. The main arguments which were 
Mr. Balbhadra Prasad 
Singh appearing on behalf of the peti- 


_tioner and learned Solicitor-General ap- 


pearing on behalf of the respondents 


' were on the question whether the peti- 
' tioner was a trader or not within 


the 
meaning of the term as defined in S. 2 (1) 


' (w) of the Act. Learned Solicitor-Gene- 


ral did not put emphasis on the aver- 


, ment made in the counter-affidavit that 
| the petitioner 
’ tural produce which remains in excess 

with him. In order to appreciate respec- 


also selis notified agricul- 
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tive arguments of learned counsel -ap- 
pearing for the parties it is necessary to 
quote the definition of the expression 
“trader” as given in S. 2 (1) (w) of ‘the 
Act ; 

“ “Trader” means a person ordinarily 
engaged in the business of buying and 
selling agricultural produce as a princi- 
pal or as a duly authorised agent of one 
or more principals and includes a com- 
mission agent or a person ordinarily en- 
gaged in the business of processing of 
agricultural produce.” 


According to Mr. Balbhadra Prasad 
Singh, the word “and” between the 
words “buying” and “selling” has to be 
read conjunctively and only such a per- 
son is trader for the purposes of the Act 
who is ordinarily engaged in the business 
of buying and selling agricultural produce. 
In other words, who buys agricultural 
produce as well as sells agricultural pro- 
duce. A person who merely ‘buys agri- 
cultural produce but does not sell it or 
sells agricultural produce without ‘buying 
it is not a trader. According to learned 
Solicitor-General, the word “and” has 
been . used disjunctively and a person 
who is ordinarily engaged in the business 
of either buying or selling agricultural 
produce is a trader. ‘There was also a 
controversy at the bar as to the mean- 
ing of the clause “a person ordinarily 
engaged in the business of processing of 
agricultural produce.” According to 
learned Solicitor-General, as the peti~ 
tioner is ordinarily engaged in the busi- 
ness of preparing biscuits out of agricul- 
tural produce it is engaged in the busi- 
ness of processing agricultural produce 
and, therefore, is a trader for the pur- 
poses of the Act. According to Mr. Bal- 
bhadra Prasad Singh, the petitioner is 
not engaged in the business of proces- 
sing of agricultural produce but it is en- 
gaged in the ‘business of manufacturing 
biscuit which is not agricultural produce. 
Mr. Singh drew a distinction between 
the expression “processing” and “manu- 
facturing” and submitted that manu- 
facturing of biscuit was not processing of 
agricultural produce as biscuit itself was 
not an agricultural produce. It may be 
stated here that the Act also defines in 


S. 2 (1) (a) “agricultural produce” as 
follows: 
t “agricultural produce” includes al 


produce, whether processed or non-pro- 
cessed of agriculture, horticulture, ani- 
mal husbandry and forest specified in the 
Schedule,” 
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Maida, sugar and: vanaspati oil which the 
petitioner admittedly purchases, for pre- 
paring biscuits are specified as agricul- 
tural produce in the schedule but biscuit 
itself is not specified as an agricultural 
produce. in the schedule. 

6. In support of his contention that 
the word “and” has to be read conjunc- 
tively Mr. Balbhadra Prasad Singh in 
the first place relied’ on the following 
observations in the Mersey Docks & Har- 
bour Board v. Henderson Brothers, 
( (1888) 13 AC 595) ; 

“In the first place I know no authority 

for such a proceeding unless the context 
makes the necessary meaning of “or” 
“and,” as in some instances it does; but 
I believe it is wholly unexampled so to 
read it when doing so will upon one con- 
struction entirely alter the meaning of 
the sentence, unless some other part of 
the same statute or the clear intention 
of it requires that to be dome, as in the 
case of Fowler v. Padget. ( (1798) 7 TR 
‘ 509), where the Act of Jae, 1, c. 15, 
made it an act of bankruptcy for a tra- 
der to leave his dwelling-house to the 
intent or whereby his creditors might be 
defeated or delayed. These words if 
construed literally would have made 
“every trader commit an act of bank- 
ruptcy if he casually left his dwelling- 
house and some creditor called for pay- 
ment during this. absence. It may indeed 
be doubted whether some of the cases of 
turning “or” into “and” and vice versa 
have not gone to the extreme limit of 
interpretation, but I think none of them 
would cover this case. Here, not only is 
“or? changed into “and”, but the whole 
sentence is practically struck out, since 
the construction insisted om reads it thus 
(leaving out the words altogether): 
“Vessels arriving in ballast, but trading 
outwards, and also vessels: built within 
the port of Liverpool shall be liable to 
the rates payable in respect of the most 
distant of all the ports to which they 
shall trade outwards.” 
Mr. Singh also relied on the decision of 
the Supreme Court im Ishwar Singh v. 
State of U.P., (AIR 1968: SC 1450). He 
specially referred to para 11 of the said 
decision which reads as follows :— 

“Now if the expression “Substances” 
is to be taken to mean something other 
than “medicine” as has been held in our 
previous decision it becomes difficult to 
understand how the word “and” as used 
in the definition of drug in S. 3 b) ® 
between “medicines” and “substances” 
could have been intended to have been 
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used conjunctively. It would be much 
more appropriate in the context to read 
it disconjunctively. In Stroud’s Judicial 
Dictionary, 3rd Edn. it is stated at p. 135 
that “and” has generally a cumulative 
sense, requiring the fulfilment of all the 
conditions that it joins together, and 
herein it is the antithesis of or. Some- 
times, however, even in such a connec- 
tion, it is, by force of a context, read as 
“or”, Similarly in Maxwell on Interpre- 
tation of Statutes, llth Edn., it has been 
accepted that “to carry out the intention 
of the legislature it is occasionally found 
necessary to read the conjunctions “or” 
and “and” one for the other.” 
On the basis of the observations above 
quoted from the two judgments relied on 
by him, Mr. Singh wanted us to accept 
his contention that the word ‘and’ 
should ordinarily be interpreted to have 
been used conjunctively. i 

7. Learned Solicitor-General for the 
respondents did not challenge the cor- 
rectness of the aforesaid contention of 
Mr. Singh. He submitted that at times, 
the word “or” has to be given the mean- 
ing of “and” and “and” has to be given 
the meaning of “or”. According to him, 
what meaning should be given to “and” 
and “or” depends on the context in 
which they have been used as well as 
the purpose behind the enactment of the 
statute in which they are used. He sub- 
mitted that for that purpose one may 
have to read the entire statute. He point- 
ed out that his contention that sometimes 
the word “and” has to be interpreted to 
have been used disjunctively is esta- 
blished by para 11 itself of the judgment 
of the Supreme Court in Ishwar Singh 
Bindra’s case, (AIR 1968 SC 1450). 
Learned Solicitor-General placed before 
ug passages from Craies on Statute Law 
Seventh Edition, at page 161 and pages 
212 to 216. The passage at page 161 is as 
follows : 
-~ “The more modern statute contains, in 
the form of an interpretation clause, a 
little dictionary of its own, in which it 
endeavours to define, often arbitrarily, 
the chief terms used. Any ambiguity in 
the definition of such terms can rarely. 
be solved otherwise than by examination 
of the statute itself, or other enactments 
with which it is to ‘be read by reason of 
its subject-matter or the direction of the 
legislature.” 
At pages 212-16 the learned author deals 
with interpretation clauses in detail 
pointing out that such clauses may ex- 
tend the meaning of words but ordinary 
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meaning is not taken away by clause ex- 
tending the meaning of word; sometimes 
interpretation clauses are inserted ex 
cautela and . interpretation 
clause is not necessarily applicable on 
every occasion when word interpreted 
is used in Act. The learned author rely- 
ing on Jobbins v. Middlesex County 
Council, ( (1949) 1 KB 142) has said that 
definition section ought to be construed 


‘as not cutting down the enacting provi- 


sions of an Act unless there is absolutely 
clear language having the opposite effect. 
Learned Solicitor-General also placed 
before us passages from Maxwell on 
Interpretation of Statutes, Eleventh Edi- 
tion, pages 229-31 where the learned 
author deals with the topic under the 
heading “The conjunctions’ “or” and 
He placed special reliance on the 
following passage: 

“To carry out the intention of the 
legislature, it is occasionally found 
necessary to read the conjunctions “or” 
and “and” one for the other. The Dis- 
abled Soldiers Act, 1601 (c. 3) for in- 
‘stance, in speaking of property to be 
employed for the maintenance of “sick 
and maimed soldiers”, referred to sol- 
diers who were either the one “or” the 
other, and not only to those who were 
both.” 

8. Learned Solicitor-General placed 
strong reliance on the decision of the 
Supreme Court in Sri Krishna Coconut 
Co. v. East Godavari Coconut & Tobacco 
Market Committee, (AIR 1967 SC 973) 
where the words “bought and sold” in 
Madras Commercial Crops Markets Act 
of interpretation. 
Learned Judges of the Supreme Court 
said that interpretation should be such 
which would result in validity of provi- 
sion rather than its invalidity and which 
would give effect to manifest intention of 
legislature enacting the statute. They 
held that the words “bought and sold” 
aim at transaction whereunder dealer 
buys from producer who brings to mar- 
ket his goods for sale, ie., the transac- 
tion is one resulting in buying by one 


| and selling by other and that the words 


do not aim at transactions which have 
dual aspect, viz., buying by dealer from 
producer and selling of these identical 
goods by dealer to his customers within 
notified area. According to learned: Solici- 
tor-General, this decision of the Supreme 


Court was almost settler on the point. 


He maintained that the Act was brought 
into existence to provide for the better 
regulation of ‘buying and selling of agri- 
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cultural produce: and the establishment 
of markets for agricultural produce in 
the State of Bihar and for matters con- 
nected therewith and it was intended 
that market fee should be levied and 
collected on the agricultural produce 
bought or sold in the market area. He 
drew our attention in this connection to 
the preamble of the Act and S. 27 of the 
Act. Section 27 says that the Market 
Committee shall levy and collect market 
fees on the agricultural produce bought 
or sold in the market area, at the rate 
of rupee one per Rs. 100/- worth of agri- 
cultural produce. He submitted that the 
provisions of S. 27 for levying and col- 
lecting market fees on purchase as well 
as sale of the agricultural produce can- 
not be given full effect if the expression . 
“buying and selling” in S. 2 (1) (w) of 
the Act is given a meaning as contended 
on behalf of the petitioner that it aims . 
at transactions which have dual aspect, 
namely, ‘buying of agricultural produce 
by a dealer from a seller and selling of 
agricultural produce by the dealer to 
his customers. Learned Solicitor-General 
also relied on the definition of the word 
“trade” in S. 2 (1) (v) as under :— 

“'Trade’, means any kind of transaction 
of sale and purchase or any kind of re- 
muneration on sale and purchase of any 
agricultural produce.” 


According to him, applying the ratio 
decidendi of the Supreme Court decision 
in Krishna Coconut Co’s case, transac- 
tion of “sale and .purchase” in this defi- 
nition will mean whereuhder a dealer 
buys from a person who brings to mar- 
ket his goods for sale, ie, the transac- 
tion is one resulting in buying by one 
and selling by another. In view of the 
decision of the Supreme Court I find no 
difficulty in accepting this contention of 
learned Solicitor-General as to the inter- 
pretation of the expression “transaction of 
sale and purchase” in S. 2 (1) (v) of the 
Act. 

9. Now, “Trader” ordinarily means 
one who does trade. Therefore, “buying 
and selling” in S. 2 (1) (w) of the Act 
has to be given the same meaning on 
sale and purchase in S. 2 (1) (v) of the 
Act, An interpretation reading the word 
“and” in ‘between the words “buying” 
and “selling” as “or” or at least that 
the transaction of buying and selling 
need not necessarily be by the same 
person in respect of the agricultural pro- 
duce but it may also include such trans- 
actions where buyer ig one person and 
the seller is another person will also give 





1978 


full effect to the intention of the legisla- 
ture of levying and collecting market 
fees on the agricultural produce bought 
or sold in the market area as envisaged 
by 5. 27 of the Act. In this connection 


our attention was drawn by Mr. Bal- 


bhadra Prasad Singh, learned counsel for 
the petitioner, to R. 82 of the Rules 
which while providing that the Market 
Committee shall levy and collect market 
fee, on agricultural produce bought or 
sold in the market area as envisaged by 
S. 27 of the Act further provides as fol- 
lows: `, 

"(ii) If the buyer is a licensee, he shall 
within a week of the purchase, . deposit 
the market fee, with the Market Com- 
mittee. 

Gii) If the seller is a licensee and the 
buyer is not a licensee, the seller shall 
realise the market fee from the buyer 


and shall within a week deposit the same 


with the Market Committee. 

(iv) If neither the buyer nor the sel- 
ler is a licensee, the ‘buyer shall deposit 
the market fee with the Market Com- 
mittee or to its authorised officer or to 
staff or to any person authorised by the 
Market Committee. 

(v) The Market Committee may autho- 
rise any of its officers or staff or any 
other person to collect market fee direct- 
ly from the buyer or his agent.” 
According to Mr. Singh, this rule shows 
that market fee can be collected in all 
cases of purchase or Sale irrespective of 
the fact whether the buyer or seller is 
a licensee or not and, therefore, it is not 
necessary to give an interpretation to the 
words “buying and selling” in S. 2 (1) 
(w) of the Act as contended by learned 
Solicitor-General for giving full effect 
to the provisions of S. 27 of the Act. 
The rule appears to have been made in 
such a way for realisation of market fee 
even in cases of stray purchases and 
sales. A -person can be called upon to 
obtain a licence only if he is engaged in 
the business of buying and/or selling 
agricultural produce. Business indicates 
continuity. If a person buys or sells agri- 
cultural produce occasionally, then he 
cannot be said to be engaged in the busi- 
ness for the purposes of S. 2 (1) (w) of 
the Act and cannot be called upon to 
obtain a licence. Hence merely on ac- 
‘count of R. 82, the contention of learned 
Solicitor-General as to the interpretation 
of 5. 2 (1) (w) of the Act cannot be re- 
jected. — 

10. Learned Solicitor-General further 
contended that if the interpretation as 


Lucky Biscuit Co. v. State (S. P. Singh J.) 


” the 


- fPrs. 9-11] Pat. 21 


contended by learned counsel appearing 
on behalf of the petitioner was accepted, 
then the validity of the definition of 
“Trader” as given in S. 2 (1) (w) of the 
Act may be challenged on the ground 
that it makes a discrimination between 
different persons doing business of buy- 
ing agricultural produce for one who 
buys and sells the agricultural produce 
will be liable to obtain a licence but an- 
other who buys the agricultural produce 
but sells it after transforming it into an- 
other gods which is not agricultural 
produce will not be liable to obtain a 
licence even though the business of his 
buying the agricultural produce may be 
much more than that of one who buys 
agricultural produce and sells it in the 
same form. According to learned Soli- 
citor-General, the definition in S. 2 (1) 
(w), therefore, has to be given an inter- 
pretation as contended by him to make 
it intra vires. There also appears sub- 
stance in this contention of learned Soli- 
citor-General. I would accordingly hold 
that the petitioner firm which is ordi- 
narily engaged in the business of buying 
agricultural produce is a trader within 
the meaning of the terms as defined in 
S. 2 (1) (w) of the Act, 


11. As stated earlier, arguments were 
also advanced by learned counsel for the 
parties as to the meaning of the clause 
“engaged in the business of processing of 
agricultural produce.” In support of his 
contention that the petitioner was not 
engaged in the business of processing of 
agricultural produce but of manufactur- 
ing of biscuits which was admittedly not 
an agricultural produce, Mr. Singh plac- 
ed reliance on the following decisions: 
(i) Boulton v. Bull, ((1795) 126 ER 651), 
(ii) Union of India v. Delhi Cloth and 
General Mills Co. Ltd, (AIR 1963 SC 
791) and (iii) The Secy., Madras Gym- 
khana Club Employees’ Union v. Mana- 
gement of the Gymkhana Club, (AIR 
1968 SC 554). These decisions were cit-d 
to show that distinction between “pro- 
cessing” and “manufacturing”. To appre- 
ciate the point raised by Mr. Singh it 
will suffice to quote para 14 from the 
decision of the Supreme Court in Union 
of India v. Delhi Cloth & General Mills 
which is as follows :— 

“The other branch of Mr. Pathak’s 
argument ‘is that even if it be held that 
respondents do not manufacture 
“refined oil” as is known to the market 
they must be held to manufacture some 
kind of ‘non-essential vegetable oH”. by 
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applying to the raw material purchased 
by them, the processes of neutralisation 
by alkali and bleaching by activated 
earth and/or carbon. According to the 
learned Counsel ‘manufacture’ is com- 
plete as soon as by the application of one 
or more processes, the raw material 
undergoes some change. To say this is 
to equate ‘processing’ to ‘manufacture’ 
and for this we can find no warrant in 
law. The word ‘manufacture’ used as a 
. verb is generally understood to mean as 
‘bringing into existence a new substance’ 
and does not mean merely ‘to pro- 
duce some change in a substance’, how- 
ever minor in consequence the change 
may be. This distinction is well brought 
about in a passage thus quoted in Per- 
manent Edition of Words and Phrases, 
Vol. 26, from an American Judgment. 
The passage runs thus :— 
_ ‘Manufacture’ implies a change, but 
every change is not manufacture and yet 
every change of an article is the result 
of treatment, labour and manipulation. 
But something more is necessary and 
there must be transformation; a new and 
different article must emerge having a 
distinctive name, character or use.” 
There can be no doubt that the two 
words ‘processing’ and ‘manufacturing’ 
cannot be equated. Manufacturing means 
bringing into existence a new substance 


whereas processing means merely bring-- 


ing out some changes in the substance. 
Thus each case of processing is not a case 
of manufacturing whereas in each case 
of manufacturing there is element of 
processing. According to learned Soli- 
citor General, in manufacturing biscuits 
which is not an agricultural produce the 
Petitioner is engaged in the business of 
processing of agricultural produce such 
as Maida, sugar and vanaspati oil In 
order to appreciate respective conten- 
tions of learned counsel appearing for 
the parties we put certain questions 
to them and asked them to illustrate 
their view ‘point. While learned coun- 
sel for the petitioner maintained if 
maida is made of wheat it is processing 
of maida; according to learned Solicitor 
General, it is processing of wheat into 
maida. In view of my finding that the 
petitioner is trader within the meaning 
of the term as defined in S. 2 (1) (w) of 
the Act as it is ordinarily engaged in the 
business of buying agricultural produce, 


decision of the question under discussion ` 


is not of much importance, but I am in- 
clined to hold even on this question in 
favour of the respondents that the peti- 
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tioner while engaged in the business of 
manufacturing of biscuits is also engaged 
in the business of processing of agricul- 
tural produce such. as maida, sugar and 
vanaspati oil. 

12. Mr. Balbhadra Prasad Singb ap- 
pearing on ‘behalf of the petitioner also 
submitted that in case his argument as to 
the interpretation of S. 2 (1) (w) of the 
Act was not accepted, in the alternative, 
he would challenge the vires of the Act 
on the ground that the provisions there- 
of are invasive of the liberties of the 
petitioner being in curtailment of the 
Petitioner’s right to carry on trade and , 
business as guaranteed by the Constitu- 
tion of India. He drew our attention to 
the averments made in paragraphs 12 
and 13 of the petition in this regard and 
Arts. 301 and 304 of the Constitution of 
India. It appears that in M/s. B. & K. 
Traders v. State of Bihar, (1975 BBCJ 1) 
vires of the Act were challenged on the 
ground that it contravened the provisions 
of Arts. 301 and 304 of the Constitution. 
The argument was rejected by a Bench 
of the Court holding that provisions of 
those articles were not attracted and 
even if they were attracted, the restric~ 
tions imposed were reasonable within the 
meaning of Art. 19 (6) as well as Arti- 
cle 304 (b) of the Constitution. Accord- 
ing to Mr. Singh, as the constitutional 
validity of the Act was challenged in the 
petition, if the petition could not suc- 
ceed on his contention as to the inter- 
pretation of S. 2 (1) (w) of the Act, the 
case should be heard by a Bench of not 
less than five Judges as provided in sub- 
Art. (3) of Art. 228-A of the Constitution. 
Since the challenge to the constitutional 
validity of the Act on the same ground 
has been rejected by a Bench of the 
Court before coming into force of Arti- 
cle 228-A of the Constitution, it cannot 
be claimed by the petitioner that as a 
question as to the constitutional validitv 
of the Act which is State law has been 
raised in this petition, it raust be heard 
by a Bench of the Court consisting of not 
less than five Judges unless we are in- 
clined to think that the earlier decision 
was not correct and requires reconside~ 
ration. It may be stated here that in 
B. & K. Traders’ case. the petitioner of 
that case went to the Supreme Court for 
special leave against the judgment of this 
Court and leave was refused. The con- 
tention that once the constitutional vali- 
dity of State law is raised ‘the matter has 
to be heard by a Bench of five or more 
Judges irrespective of earlier decisions 
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of the Court cannot be accepted. If that 
is accepted the result may be that even 
if there are earlier decisions of five 
Judges given after coming into force of 
the -Constitution (Forty-Second Amend- 
ment) Act, the matter may have to be 
again heard by a Bench of five or more 
Judges. Such an interpretation will 
lead to absurdity and cannot be given 
to sub-Art. (3) of Art. 228-A of the 
Constitution. Following the reasons 
given in B. & K. Traders’ case J hold that 
the Act is not ultra vires on account of 
contravention of provisions of Arts. 301 
and 304 of the Constitution and the peti- 
tioner is not entitled to insist that this 
case must be heard by a Bench of not 
less than five Judges in accordance with 
provisions of Art. 228-A of the Constitu- 
tion : 

13. Before closing the judgment I 
would like to observe that even if J 
would have held with the petitioner on 
the question of interpretation of Sec- 
tion 2 (1) (w) of the Act, it would not 
have been possible to quash Annexure 4 
in its entirety for even as a buyer the 
petitioner was liable to pay market fee 
on 400 tins of vegetable oil purchased by 
it on 20th of May, 1976. 

14. For the foregoing reasons, the 
application fails and is dismissed. In the 
circumstances of the case, however, there 
will tbe no order as to costs. 

S. K. CHOUDHURI, J.:— I agree. 

Application dismissed. 


— y 
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K. B. N. SINGH, C. J., SHAMBHU PRA- 
SAD SINGH AND UDAY SINHA, JJ. 

Phulena Thakur and others, Petitioners 
v. Devi Thakur and others, Opposite 
Parties. : 

Criminal Revn. No. 918 of 1969, D/- 
19-5-1977.* 

(A) Criminal P. C. (5 of 1898), S. 146 (1) 
— Reference to Civil Court — Obligation 
of Magistrate to draw up statement of 
facts cannot be said to be mandatory — 
Failure to draw up statement of facts of 
the case will not render the reference in- 
competent, AIR 1965 Pat 411; AIR 1970 
Pat 97 and 1970 Pat LJR, 696, Overruled. 


*(Against order of S. S. Sinha, Honorary 
Magistrate 1st Class, Motihari, D/- 3-2- 
1969). 
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The obligation of the Magistrate to 
draw up statement of the facts of the 
case, while making a reference under 


-< S. 146 (1), cannot be said to be manda- 


tory. The reference to a Civil Court by a 
Magistrate, is founded on the assumptioa 
that the former is‘ unable to decide as to 
which of the parties was in possession 
of the subject ef dispute. The matter of 
attachment and drawing up statement of 
the facts of the case are not obligatory 
or mandatory. A Magistrate is required . 
to draw up statement of the facts of the 
case, but that is not the foundation of 
the jurisdiction -either of a Magistrate or 
of a Civil Court. Failure to draw up 
Statement of the facts of the case will 
not render the reference incompetent. 
Such a reference is merely improper or 
irregular and not incompetent or without 
jurisdiction. AIR 1965 Pat 411; ATR 1970 
Pat 97 and 1970 Pat LJR 696, Overruled: 
AIR 1962 Pat 468, Approved. 
(Paras 4, 5, 17) 
(B) Criminal P. C. (5 of 1898), Ss. 145 
and 146 — Proceedings under S. 145 — 
Reference to Civil Court — Jurisdiction 
of Magistrate after reference. 


After reference to Civil Court the 
proceeding remains a criminal proceed- 
ing. The Magistrate is at all times seized 
of the matters and has jurisdiction over 
the proceedings. The jurisdiction to 
decide which of the parties is in posses- 
sion of the lands in dispute is always 
with the Magistrate. The function, of the 
Civil Court is only advisory. A Magis- 
trate only sends the record not the case, 
to a Civil Court for a finding in regard 
to possession, The Civil Court is not 
clothed with the jurisdiction to pass final 
orders in terms of S. 145. (Para 6) 


Therefore it cannot be said that after 
the reference, the Civil- Court was seized 
of the whole matter and the Criminal 
Court ceased to have any jurisdiction 
over the proceeding and, therefore, the 
Civil Court could not have referred back 
the proceeding to the Criminal Court 
which in turn had no jurisdiction to dis- 
pose of the proceeding finally. (Para 6) 

The primary purpose of a proceeding 
under S. 145 of the Code is to prevent 
apprehension of breach of the peace, The 
finding in- regard to possession, although 
not incidental, is secondary. If a Civil 
Court having entered upon the reference 
was entitled to disregard the Criminal 
Court and progeed to find possession, 
S. 145 (5) might create incongruous 
situations. {Para 8) 
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A proceeding under S. 145 comes into 
being with the initiation of a proceeding 
under sub-s, (1) and terminates with a 
final order in terms of sub-s. (4), The 
reference to the Civil Court in terms of 
S. 146 is a stage between these two ter- 
mini, A Magistrate being in control of 
these two points in the journey of a pro- 
ceeding under S. 145 must be said to be 
seized af the proceeding from the date 
it is drawn up till its conclusion. 

(Para 7) 

Where the Civil Court being of the 
view that the reference, not being in 


terms of the provisions of S. 146 (1), was ` 


incompetent, disposed of the reference 
by returning back the records for draw- 
ing up a proper reference, it was open 
to the Magistrate either to send back the 
records to the Civil Court afresh after 
drawing up statement of the facts of the 
case or to decide the question of posses- 
sion for himself if he considered him- 
self able to decide that question, The 
fact that one Magistrate had considered 
himself unable to decide the question of 
possession could not have rendered all 
successive Magistrates incapable of decid- 
ing the question of possession, The inabi- 
lity to decide the question of possession 
can have reference only to a particular 
Magistrate and not to all Magistrates in 
general. It is. not obligatory on the 
Magistrate to send back the records to 
the Civil Court after drawing up the 
statement of the facts of the case. (Case 
law discussed). {Para 11) 


(C) Criminal P. C. (5 of 1898), Ss. 145, 
439 — Proceedings under $. 145 — Par- 
ties not objecting to the case being 
- heard by Magistrate — Final order — 
Revision ‘Parties having taken the 
chance of success cannot be allowed: to 
turn round and challenge the final 
order as being without jurisdiction. 
(Case law discussed), (Para 14) 
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Prabha ` Shankar Mishra, Rajendra 


Prasad Singh and Ganesh Prasad Singh,. 


for Petitioners; J. K. Prasad, .B. N. 


Agrawal and Rajendra Kishore Prasad, 


for Opposite Parties. 

UDAY SINHA, J.: — This application 
in revision by the first party is directed 
against the final order passed in a pro- 
ceeding under S. 145 of the Code of 
Criminal Procedure, 1898 (hereinafter 
referred to as ‘the Code’) in respect of 


lands described in the notice to the pro-. 


ceeding. S. A. Hussain, J. referred it to 


a Division Bench to be heard along with: 


Criminal Revision No. 1811 of 1969, 
which had already been ordered to be 
placed before a Division Bench earlier. 
Thereafter, this application and Criminal 
Revision No. 1811 of 1969 were listed for 
hearing before a Division Bench. Anwar 
Ahmad and B. D. Singh, JJ. after hear- 
ing counsel for the parties, being of the 
view that there seemed to be a direct 
conflict between two Bench decisions of 
this Court, namely, Shreedhar Thakur v. 
Kesho Sao, (AIR 1962 Pat 468): (1982 (2) 
Cri LJ 770) and State of Bihar v. Hari 


Mishra, (AIR 1965 Pat 411): (1965 (2) 
Cri LJ 527), ‘ordered that the two 
applications ‘be placed before Hon’ble 


the Chief Justice for finally settling the 
law laid down in the two decisions. 
That is how the matter was referred by 
the Chief Justice to the present Full 
Bench. Criminal Revision No. 1811 of 
1969 pecemeggncompetent, as the sole 
petitioner d no one prayed to be 


added as petitioner in his place. It was, 


‘therefore, dismissed as incompetent by 


order dated 28-4-1977, passed in that 
case, 
2. Before considering the points aris- 


ing in the case, it would be useful to set- 


out a chronology of events. On 17-11-1963 
a proceeding under S. 144 of the Code was 
drawn up between the parties. Before 
the proceeding under S. 144 could come 
to a conclusion, the learned Magistrate 
drew up a proceeding under S. 145 of the 
Code in respect of the same lands and 
the lands in dispute were attached in 
terms of S. 145 (4) of the Code. After 
the proceeding had been drawn up, 
third and fourth parties to the proceeding 
were also added parties to the proceed- 
ing. The learned Magistrate who was in 
seisin of the case finding himself unable 
to decide which of the parties was in 
possession of the subject of dispute, for- 


- warded the record of the preceeding to 
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a Civil Court to decide any and which 
of the parties was in possession of the 
subject of dispute on the date of the 
order. On receipt of ‘the record the Civil 
Court finding that the proceeding had 
not been signed by the learned Magis- 
trate, sent back the case record to the 
learned Magistrate for his signature. 
The learned Magistrate, therefore, sign- 
ed the proceeding on 28-3-1966 and re- 
turned the record to the Munsif, 
Motihari. A separate order sheet was 
started by the Munsif. The order sheet 
of the Civil Court dated 11-1-1967 shows 
that the District Judge transferred the 
case to the file of First Additional Munsif 
for finding in regard to possession. On 
7-8-1967 the learned First Additional 
Munsif, Motihari being of the view that 
the reference to Civil Court, not being in 
terms of the provisions of S. 146 (1) of 
the Code was incompetent, returned back 
the record to the Court of the Magistrate, 
First Class for drawing up a proper 
reference. The order of the learned Addi- 
tional Munsif is in the following 
terms :— ‘ . 
“Second and 4th party files hazari. 
Perused the reference order dated 18-2- 
65. It appears that neither the facts of 
the case of both the parties have been 
recited even briefly nor the evidence ad- 
duced by the parties including the aff- 
davits has been considered by the learn- 
ed Magistrate at all. As such the refer- 
ence does not fulfil the requirements laid 
down in S. 146 (1) of the Cr, P. C. As 
such the reference order does not clothe 
the Civil Court with the jurisdiction to 
answer the reference. As such it is 
humbly recommended to the Magistrate 
that a proper reference be drawn up by 
him and then the record may be sent to 


me for the disposal. This disposes of the | 


reference for the time being.” i 

The case was placed before the learned 
Magistrate on 25-8-1967 on whioh date 
he issued notice to the parties to appear 
before him on 14-9-1967. 
the case was transferred to the file of 
Shri S. S. Sinha, Honorary Magistrate, 
First Class for hearing. On 7-2-1968 
Mossamat Jokhani was added as 5th 
party to the proceeding by the learned 
Magistrate. While the matter was pend- 
ing before the learned Honorary Magis- 
trate, á petition was filed by third and 
fourth parties to the 
12-10-1968 which was to the effect that 
they had compromised: the case and that 
the fourth party was in possession of the 
lands in dispute. The case was ordered 


On 18-12-1967 © 


proceeding on ` 
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to be put up for hearing on 12-11-1968. 
Parties were heard on 12-11-1968 and 
21-11-1968. The first party prayed for 
time for making their submissions. Time 
was granted only for that day. The case 
was to-be put up on 30-11-1968. The 
second, fourth and fifth parties appeared 
but the first party (Petitioners) chose to 
absent themselves. Final order was ulti- 
mately passed by the learned Magistrate 
on 3-2-1969 by which he declared the 
fourth party to be in possession of the 
lands in dispute. Being aggrieved by the 
order of the learned Magistrate the peti- 
tioners (first party) moved this Court in 
revision for setting aside the order of the 
learned Magistrate. 


3. The first point urged on behalf of 
the petitioriers was that the order of the 
learned Magistrate dated .18-2-1965 refer- 
ring the case to Civil Court was a com- 
petent and valid reference and, there- 
fore, the Civil Court alone had the 
jurisdiction to decide which of the par- 
ties was in possession of the lands in 
dispute. By the same process of rea- 
sonings it was contended that the Civil 
Court having jurisdiction to decide the 
question of possession, the jurisdiction of 
the Criminal Court came to an end and 
the Civil Court could not be divested of 
the jurisdiction and obligation of finding 
possession over the lands in dispute. 


4. Thus whether the reference by the 
learned Magistrate to the Civil Court 
was competent or not in the instant case 
assumes importance. This point came up 
for consideration in Shreedhar Thakur, 
(AIR 1962 Pat 468) (supra) and State of 
Bihar v. Hari Mishra, (AIR 1965 Pat 411) 
(supra). In Shreedhar Thakur’s case a 
Division Bench of Sahai and Untwalia, JJ. 
was of the view that in terms of 
S. 146 (1) of the Code a Magistrate 
could make a reference to a Civil Court 
(i) if he was of the opinion that none of 
the parties was in possession of the sub- 
ject of dispute on the date of the pro- 
ceeding, or (ii) if he was unable to decide 
which of them was then in such posses- 
sion. Their Lordships observed that the 
Magistrate had not made any attempt 
whatsoever to consider or discuss the 
evidence in order to find whether one 
or the other party was in possession or 
none of the parties was in possession. It 
was also observed that a Magistrate can- 
not take recourse to_S. 146 (1) merely 
for the purpose of shifting his own res- 
ponsibility and it was only when either 
of the contingencies mentioned in the 
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sub-section arose that he could refer the 
case to the Civil Court. Their Lordships 
therefore, expressed their strong dis- 
approval of the way in which the 
Magistrate had referred the case under 
5. 146 to the Civil Court. But it is note~ 
worthy that in spite of the infirmity al- 
luded to by Sahai, J., with whom 
Untwalia, J. concurred, it was held that 
the reference could not be held to be in- 
competent merely for that reason. To em- 
phasize the verdict of their Lordships I 
cannot do better than to quote what 
their Lordships observed which is as 
follows :— 

“J must therefore, express my strong 
disapproval of the way in which the 
Magistrate referred the present case 
under S. 146 to the Civil Court; but I 
am unable to hold that the reference is 
incompetent merely for that reason.” 


While the decision of the Bench presided 
over by Sahai, J. laid down that the 
reference could not be held to be incom- 
petent, a subsequent Division Bench pre- 
sided over by Anant Singh, J. in State of 
Bihar v. Hari Mishra (supra) took the 
view that a reference to a Civil Court 
was incompetent where the learned 
Magistrate had not made any serious 
effort to find possession and where he 
had not drawn up statement of the facts 
of the case. There cannot be any doubt 
that there is an apparent conflict of views 
in the two decisions. It is noteworthy, 
that Anant Singh, J. referred to the case 
of Shreedhar Thakur (supra) and accept- 
ed it as laying down a correct law but 
held that the reference to Civil Court 
without drawing up statement of the 
facts of the case was incompetent. His 
Lordship Anant Singh, J. quoted the 
following sentences from Shreedhar 
Thakur’s case (supra) :— 

“A Magistrate cannot take recourse to 
S. 146 (1) merely for the purpose of 
shifting his own responsibility. It is only 
when either of the two contingencies 
mentioned in the sub-section arises that 
he can refer the case to the Civil Court.” 
While Anant Singh, J. referred to and 
accepted the above dicta lost sight of the 
concluding sentence in the decision of 
Shreedhar Thakur, quoted earlier, where 
Sahai, J. explicitly refused to hold that 


the reference was incompetent merely” 


, because the Magistrate had not made sin- 
cere effort to find which of the parties 
was in possession. Probably the attention 
of Anant Singh, J. was not drawn to the 
observation of Sahai, J., quoted earlier. 


|The obligation of the Magistrate to draw. 
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up statement of the facts of the case can- 
not be held to be mandatory. The refer- 
ence to a Civil Court by a Magistrate, is 
founded on the assumption that the former 
is unable to decide as to which of the 
parties was in possession of the subject 
of dispute. The matter of attachment 
and drawing up statement of-the facts of 
the case are not obligatory or mandatory. 
A Magistrate is required to draw up 
statement of the facts of the case, but 
that is not the foundation of the jurisdic- 
tion either of a Magistrate or of a Civil 
Court. 


5. It is true that Sahai, J. in Shree- 
dhar Thakur’s case (AIR 1962 Pat_ 468) 
(Supra) held the reference by the Magis- 
trate to the Civil Court as incompetent 
and illegal. But that was on the ground 
that the subject of dispute was not as- 
certainable either from the proceeding or 
the finding of the Civil Court. In his 
view, the subject of dispute mentioned 
in the proceeding was altogether vague. 
His Lordship’s conclusion that the refer- 
ence was incompetent on the ground of 
the proceeding being vague and not being 
clearly ascertainable was quite different 
from any conclusion about the incom- 
petency of the reference for failure to 
draw up statement of the facts of the 
case. I am in complete agreement with 
the view of Sahai, J., with respect, laid 
down in Shreedhar Thakur’s case (Supra). 
I am unable to hold that failure to draw 
up statement of the facts of the case will 
render the reference incompetent. In 
that view of the matter, the view of 
Anant Singh, J. in State of Bihar v. Hari 
Mishra (AIR 1965 Pat 411) (Supra); AIR 
1970 Pat 97 : (1970 Cri LJ 481) (Mithila 
Saran Singh v. Nihora Singh) and 1970 
Pat LJR 696 (Imrit Rai v. Jayanand Pra- 
sad) did not lay down the correct law. It 
is manifest, therefore, that the reference 
by the learned Magistrate to the Civil 
Court in the instant case was a competent 
one, as contended by Mr. Prabha Shan- 
kar Mishra on behalf of the petitioners. 
The reference to Civil Court may have 
been irregular but it was certainly not 
without jurisdiction. 

6. Having concurred in the first leg 
of the submission of Mr. Mishra, it is 
difficult to go with him any further. It 
was contended by him that after the re- 
ference, the Civil Court was seized of the 
whole matter and the Criminal Court 
ceased to have any jurisdiction over the 
proceeding and, therefore, the Civil Court 
could not have referred back the pro- 
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ceeding to the Criminal Court which in 
turn had no jurisdiction to dispose of the 
proceeding finally. According to learned 
counsel for petitioners, the learned Ma- 
gistrate was obliged to refer back the 
proceeding to Civil Court after drawing 
up a statement of the facts of the case. 
The first question in this connection 
which crops up is whether the Magis- 
trate was divested of jurisdiction over 
the proceeding drawn up by him or not. 
I regret, I am unable to accede to the 
submission of Mr. Mishra in this behalf. 
In my view, the proceeding remains a 
criminal proceeding. The Magistrate is 
at all times seized of the matters and 
has jurisdiction over the proceedings. 
The jurisdiction to decide which of the 
parties is in possession of the lands in 
dispute is always with the Magistrate. 
‘|The function of the Civil Court is only 
advisory. A Magistrate only sends the 
record not the case, to a Civil Court for 
a finding in regard to possession, The 
Civil Court is not clothed with the juris- 
diction to pass final orders in terms of 
S. 145 of the Code. I ghall presently set 
out the reasons for the conclusion to 
which I have arrived. 

7. It should be appreciated that a 
proceeding under S. 145 of the Code oc- 
curring in Chap. XII comes into being 
with the initiation of a proceeding under 
sub-s, (1) and terminates with a final 
order in terms of sub-s. (4). The refer- 
ence to the Civil Court in terms of S. 146 
is a stage between these two termini. A 
Magistrate being in control of these two 


points in the journey of a proceeding ` 


under S. 145 of the Code must ‘be held 


to be seized of the proceeding from the’ 


date it is drawn up till its conclusion. 
Any other interpretation would create 
incongruity and absurdity. If the pro- 


position enunciated by Mr. Mishra were. 


to be accepted as correct, it would lead 
to a situation where a Civil Court would 
be in a position to prevent a Magistrate 
from concluding the proceeding with 
utmost despatch. That in my view, was 
not the intention of the Parliament. Such 
an interpretation would be defeating the 
intention of the law makers, who with a 
view to expeditious disposal of such dis- 
putes provided for concluding an inquiry 
as far as may be practicable within a 
period of two months. For the same 
reason the Civil Court was enjoined to 
send back its findings within three 
months, Can it ‘be suggested by any 
stretch of reasoning that if the Civil 
Court kept on hibernating on the record 


Phulena Thakur v. Devi Thakur (FB) (U. Sinha J.) [Prs. 6-8] Pat. 27 


for umpteen number of years, the Magis- 
trate would have no jurisdiction to re- 
call the reference and decide the matter 
in controversy himself. In my view, 
such a suggestion would create absurd 
results and defeat the central purpose of 
a proceeding under S. 145 of the Code. 
Mr. Mishra for the petitioners sought to 
repel this view by urging that the re- 
medy in the case of such a recalcitrant 
Civil Court would be only by either of 
the parties moving the High Court in its 
revisional jurisdiction under S. 115 of the 
Civil P. C. In my view, an application 
under S. 115 of the Civil P. C. would be 
no answer to the problem for the simple 
reason that the Civil Court would not 
have had passed any order which could 
be revised by a High Court. In such a 
situation the proceeding would remain in 
doldrums. 


8. Further, there are various provi- 
sions in Ss. 145 and 146 of the Code which 
support the view that a Magistrate always 
retains jurisdiction over the proceeding 
drawn up by him although it may have 
been referred to a Civil Court for a find- 
ing on possession. ‘The provision in re- 
gard to dropping of attachment contained 
in the proviso to S. 146 (1) gives a clear 
indication that the proceeding always re- 
mains tied to the apron strings of a Ma- 
gistrate although he has forwarded the 
record of the proceeding to a Civil Court. 
The proviso to S. 146 (1) empowers the 
Magistrate who has attached the sub- 
ject of dispute to withdraw the attach- 
ment on satisfaction that there is no 
longer any likelihood of a breach of the 
peace in regard to the subject of dis- 
pute. If the Magistrate had no control 
over the proceeding. referred to Civil 
Court, how on earth could he withdraw 
the attachment. It should be mentioned 
that although the record is with the 
Civil Court, it has no jurisdiction to 
withdraw the attachment. It has no 
jurisdiction to decide whether the ap- 
prehension of breach of the peace per- 
sists or not. The Civil Court has the 
limited jurisdiction of advising possession 
to the Magistrate, who was fountain- 
head of the proceeding. Further, the 
provisions of S. 145 (5) provide another 
indication of the conclusion that the 
Magistrate retains jurisdiction over the 
proceeding despite the reference to the 
Civil Court. Section 143 (5) of the Code 
reads as follows:— 

“(5) Nothing in this section shall pre- 
clude any party so required to attend, or 
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any other person interested, from show- 
ing tbat no such dispute as aforesaid 
exists or has existed; and in such case 
the Magistrate shall cancel his said 
order, and all further proceedings there- 
on shall be stayed, but, subject to such 
cancellation, the order of the Magistrate 
under sub-s. (1) shall be final.” 

There need be-no doubt that S. 145 (5) 
_ of the:Code clothes a Magistrate with 
jurisdiction to cancel the order drawing 
up the proceeding’ on ‘satisfaction that no 
. dispute which may give rise to appre- 
hension of breach of the peace exists or 
existed. After reference to Civil Court 
if a Magistrate ceases to have any juris- 
diction over the proceeding S. 145 (5) 
would be rendered absolutely nugatory. 
It would not be -possible for the learned 
Magistrate to cancel the proceeding 
although he was satisfied that no dispute 


` giving rise to the apprehension of breach 


of the peace existed. The confusion in 
regard to the nature of the jurisdiction 
of the Civil Court stems from the failure 
to appreciate the true'nature of a pro- 
ceeding under S, 145 of the Code. The 
primary purpose of a proceeding under 


S. 145 of the Code is to prevent appre- ` 


hension of breach of the peace. The 
finding in regard to possession, although 
not incidental, is secondary. If a Civil 
Court having entered upon the reference 
was entitled to disregard the Criminal 
Court and proceed to find possession, 
S. 145 (5) might create incongruous 
situations. To illustrate, the énormity of 
the incongruity a situation may be-visua- 
lised where there is an apprehension of 
breach of the peace between two parties 
on account of possession over an immove- 
able property. A Magistrate after draw- 
ing up a proceeding under S. 145 of the 
Code refers the case to Civil Court, find- 
ing himself unable to find possession. 
While the records are before the Civil 
Court, the lands in dispute are acquired 
by the State Government and both the 
parties to the proceeding are deprived of 
possession over the disputed lands. The 
matter having been brought to the 
knowledge of the Criminal Court, the 
Magistrate finding that no apprehension 
On account of dispute over possession 
exists, cancels the proceeding as em- 
powered by S. 145 (5) of the Code. Can 
it be urged by any process of reasoning 
that the Civil Court being independent 
of the Magistrate is still bound to find 
Possession of either of the parties to the 
original proceeding. In my view, cer- 
tainly not. H the Civil Court proceeded 
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to find: possession oblivious of the fact 
that the proceeding had been cancelled 
by the Magistrate, as would happen if 
the submission on behalf of the peti- 
tioners were to be taken to its logical con- 


clusion, the result would be that although -' 


the proceeding had been cancelled, the 
Magistrate would have on his hand a 


‘finding of a Civil Court holding X or Y - 
to be in possession of the lands in dis- . 


pute. In that situation, the Magistrate 
would be unable to act in terms of Sec- 
tion 146 (1B) which lays down that on 
receipt of the finding, the Magistrate 
shall proceed to dispose of the proceed- 
ing in conformity with the decision of 
the Civil Court. If he proceeded to comply 
with this provision the result would be 
that the proceeding having been cancel- 
led, the Magistrate would thereafter be 
obliged to declare possession of the party 
found in possession by the Civil Court. 
In my view, it would be an absurd situa- 
tion. The Code could not have visualised 
such absurd results from the provisions 
contained in Ss. 145 and 146 of the Code. 


9. Learned counsel for.the petitioners 
sought to counter the above view by 
urging that the fact that a Magistrate 
was empowered by the statute to with- 
draw the attachment in terms of Sec- 
tion 146 (1) proviso or to cancel the pro- 
ceeding in terms of S. 145 (5) itself shows 
that ‘but for those provisions a Magis- 
trate would not have any control over 
the subject-matter of dispute. I regret, 


“JI am unable to accede to this submission. 
. That would be missing woods for the 


trees, Those provisions give a clear 
inkling that a Magistrate never loses 
seisin of the proceeding although for a 


time the records may be with the Civil 


Court. 


10. Learned counsel for the petitioners 
drew inspiration and placed reliance upon 
the observations of the Supreme. Court 
in paragraph 5 in Ram Chandra Aggar- 
wal v. State of the U. P., AIR 1966 SC 
1888 : (1966 Cri LJ 1514). In my view, 


the Supreme Court case can be of no as-' 


sistance to the petitioners. The point 
for consideration in that case was entire- 
ly different. The point for consideration 
for the Supreme Court was whether a 
District Judge has jurisdiction under 


S. 24 of the Civil P. C. to transfer a re-- 


ference made by a Magistrate to.a parti- 
cular Civil Court under S. 146 of the 
Code to another Civil Court. It must be 
held, as observed by the Supreme Court, 
that the proceeding before the Civil 
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Court partakes the character of a civil 
proceeding, but that is quite different 


from laying down that the Magistrate 


having referred the case to Civil Court 
ceases to have any jurisdiction over the 
proceeding. When the matter is before 
a Civil Court it is certainly before a 
court subordinate to a District Judge, 
and, therefore, the District Judge would 
have full jurisdiction to transfer the re- 
ference from one Civil Court to another. 
A decision on the question whether the 
proceeding before the Civil Court is a 
civil proceeding or a criminal proceeding 
is not conclusive of the matter. Even if 
the proceeding is in Civil Court, it is so 
only for a limited purpose for the simple 
reason that the Civil Court cannot pass 
final orders. It can only advise the Ma- 
gistrate by a finding. In my view, there- 
fore, the Supreme Court case is of no as- 
sistance to the petitioners. For the 
reasons stated the contention urged on be- 
half of the petitioners that the learned 
Munsif, in the instant case, was bound 
to.decide the question of possession and 
that the Criminal Court ceased to have 
any jurisdiction over the proceeding is 
manifestly untenable and must be re- 
jected. 

11. According to learned counsel for 
the petitioners, after the Civil Court had 
sent back the records to the learned Ma- 
gistrate, the Magistrate should have sent 
back the records to the Civil Court after 
drawing up the statement of the facts of 
the case and that it was obligatory on 
` his part to do so. According to Mr. 
Mishra, the Magistrate had no jurisdic- 
tion to decide the question of possession 
and dispose of the proceeding for him- 
self. I regret, I find no substance in this 
submission. The Civil Court disposed of 
the reference by returning back the re- 
cords as will be obvious from the order 
of the learned Munsif dated 7-8-1967. 
The concluding line of that order, quoted 
in para. 2 earlier says: ‘this disposes of 
the reference for the time being.” Thus 
so far as the Civil Court was concerned, 
the reference had been disposed of. In 
that view of the matter, it was open to 
the Magistrate either to send back the 
records to the Civil Court afresh after 
drawing up statement of the facts of the 
ease or to decide the question of posses- 
sion for himself if he considered himself 
able to decide that question. The fact 
that one Magistrate had considered 
himself unable to decide the question of 
possession could not have rendered all 
successive Magistrates incapable of de- 


- competent. 
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inability to decide the question of pos- 
session can have reference only to a parti- 
cular Magistrate and not to all Magis- 
trates in general. To use the expression 
of G. N. Prasad, J. in Mithila Saran 
Singh v. Nihora Singh, AIR. 1970 Pat 97: 
(1970 Cri LJ 481) the reference to the 
Civil Court proved abortive. I am in 
complete agreement with the view of 
G. N. Prasad, J. in that decision which 
is to the following effect (at p. 99 of 
AIR) :— . 


“To put it differently, the purported 

reference to the Civil Court made under 
the order of the 30th December, 1963 
was abortive and it wholly failed to de- 
prive the learned Magistrate of his nor- 
mal jurisdiction to décide the proceeding 
in accordance with S. 145 (4), Criminal 
P. C. and to transfer that jurisdiction to 
the Civil Court under S. 146 (1) of the 
Code. It is also well known that the 
Primary jurisdiction in such matters is 
that of the Magistrate. That is why, 
even after the Civil Court returns its 
finding to the Magistrate, it is the duty 
of the Magistrate to pass the final order 
in the proceeding in the light of the de- 
cision of the Civil Court. Therefore, 
since the order of the 30th December, 
1963 could not validly confer any juris-. 
diction on the Civil Court to record its 
decision, the conclusion -must inevitably 
be that the jurisdiction over the pro- 
ceeding continued in the Magistrate as 
before. Therefore, after the receipt of 
the record from the Civil Court, it was 
for the Magistrate to decide as to what 
course he ought to adopt, whether to 
make a proper reference to the Civil 
Court under S. 146 (1) of the Code or to 
proceed under S. 145 (4).” 
I am not prepared however to hold the 
decision as laying down the correct law 
in so far as it lays down that reference 
to Civil Court by a Magistrate without 
statement of the facts of the case is in- 
It is not necessary to con- 
sider Imrit Rais case (1970 Pat LJR 696) 
(Supra) because it proceeded upon an 
assumption that a reference to the Civil 
Court without drawing up statement of 
the facts of the case was incompetent, a 
view which I do not eonsider to be cor- 
rect. 


12. It was then contended on behalf 
of the petitioners that the learned Ma- 
gistrate while deciding the question of 
possession could not have looked into 
materials which had been filed before the 
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learned Munsif on the ground that the 
affidavits had not been sworn before the 
learned Magistrate, who decided the 
case. It was stated that all the affidavits 
on behalf of the fourth party had been 
sworn before the Munsif to whom the 
records had been sent for finding posses- 
sion. Reliance was placed on the case of 

Chhotan Prasad Singh v. Hari Dusadh, 
AIR 1977 SC 407 : (1977 Cri LJ 249) 
which approved the decision of this 
Court and laid down that affidavits sworn 
before Magistrates who were never in 
seisin of the case could not be looked 
into in a proceeding under S. 145 of the 
Code, In my view, the Supreme Court 
case does not lend any support to the 
case of the petitioners. Learned counsel 
was not right in stating that the affidavits 
on behalf of the fourth party had been 
filed before the learned Munsif. I have 
looked into the affidavits myself and I 
find that none of them were sworn or 
filed before the Civil Court. Rather, they 
were all sworn before Magistrates who 
were at some or the other time in seisin 
of the case. In fact, the affidavits of 
Kailash Missir and Gorakh Dubey had 
been sworn before Shri S. S. Sinha, 
Magistrate himself who decided the pro- 
ceeding. In that view of the matter, the 
submission urged on behalf of the peti- 
tioners is devoid of any substance and 
must, therefore, be rejected. 

‘13. Lastly, learned counsel for the 
petitioners contended that the learned 
Magistrate had failed to consider the 
affidavits of Binda Raut, Bhanu Kahar, 
Jagarnath Hazara and Janak Rai alias 
Janak Sah on behalf of the first party. 
The affidavit of Janak Sah could not 
have been of any avail to the first party 
for the simple reason that he has no land 
in village Chailaha where the lands in 
dispute were situated. He only negatived 
the contention of the second party, but 
did not do so in regard to the claim. of 
the fourth party. It is true that the 
fourth party had been added as party to 
the proceeding after the affidavit of Janak 
Sah had been sworn, but that circum- 
stance, however, cannot improve the 
position of the first party. It was incum- 
bent upon the first party to file fresh 
affidavit denying the possession of the 
fourth party. Bhanu Mahto claimed to 
be a’servant of the family of Nandlal 
Thakur. In that capacity he testified 
that the vendors of the first party were 
Bhaginas of Nandlal Thakur and that 
after the latter’s death they came in 
possession of his entire estate. He also 
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deposed that they sold a portion of the 
heritage to the .members of the first 
party and that the vendors were still in 
possession of the remaining portion. It 
will be appreciated that he claimed him- 
self to be a servant of Nandlall Thakur 
and not of Babunand, Sakal and Baij- 
nath Singh (vendors of the first party), 
Bhaginas of Nandlall Thakur. Specially 
remarkable is the fact that this witness 
did not even ‘state that the first party 
were in possession of the lands in dis- 
pute. Like Janak Sah he also did not . 
deny specifically the claim of the fourth 
party to be in possession of the lands in | 
dispute. The next witness Jagarnath `| 
Hazara also did not state that the first 
party were in possession of the lands in 
dispute after their purchase. He also 
has not stated anything to show his com- 
petency to depose about the possession of 
Bhaginas of Nandlal Thakur. In that 
view of the matter, even if the affidavits 
of Janak Sah, Bhanu Kahar and Jagar- 
nath Hazra had been considered, the 
order of the learned Magistrate could not 
have been any different. I have failed 
to find the affidavit of Binda Raut on the 
record. In that view of the matter, this 
submission as ‘well on behalf of the first 
party is without any substance and must 
be rejected. 

14. There is yet another aspect of the 
matter. The petitioners never objected 
to the case being heard by the Magis- 


‘trate and took their chance of success. 


The case having been decided against 
them, they cannot now be permitted to 
turn round and challenge the final order 
of the learned Magistrate as being with- 
out jurisdiction, A similar view was 
taken in Shibnarayan Das v. Satyadeo 


Prasad, AIR 1943 Pat 44 : (44 Cri LJ 25), 


Ramswaroop Singh y. Biso Singh (1970 
BLJR 1207) and Ram Sanehi Singh v. 
Dharamraj Singh, 1974 BBCJ 715 : (1974 
Cri LJ 1527). In all these cases it has 
been held successively that the parties 
having taken the chance of success can- 
not be allowed to impeach the final order 
after the verdict has gone against a 
party. In this connection, learned coun- 
sel. for the petitioners submitted that no 
amount of acquiescence or waiaver of the 
parties can clothe a Court with jurisdic- 
tion if it does not possess that jurisdic- 
tion. He placed reliance upon the cases 
of The United Commercial Bank Ltd. v. 
Their Workmen (AIR 1951 SC 230), Kiran 
Singh v. Chaman Paswan (AIR 1954 SC 
340) and Bengal Coal Co. Lid. v. Chair- 
man Central Government Industrial Tri- 
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bunal, 1962 BLJR 681 : (AIR 1963 Pat 
118). In my view, the law laid down by 
these cases has no application for the 
simple reason that the order of the 
learned Magistrate was certainly not 
without jurisdiction. The order of the 
learned Munsif referring back the case 
to the learned Magistrate and the ulti- 
mate decision of the learned Magistrate 
could at the highest be characterised as 
irregular, but they were certainly not 
without jurisdiction. In that view of the 
matter, I am unable to hold that the 
learned Magistrate had no jurisdiction to 
pass the final order. 


15. For the reasons, stated above, I 
find no merit in this application which is 
accordingly dismissed, 


K. B. N. SINGH, C. J.: — 16. I agree. 


SHAMBHU PRASAD SINGH, J.:— 17. 
I agree and would like to make a few ob- 
servations of my own. The conflict be- 
tween the two Bench decisions of this 
Court in Shreedhar Thakur’s case (AIR 
1962 Pat 468) and’ Hari Mishra’s case 
(AIR 1965 Pat 411) is on the point that 
whereas according to the decision in 
Shreedhar Thakur’s case, a reference by 
a Magistrate to Civil Court without 
making any attempt to consider and 
discuss evidence and recording any find- 
ing that he is unable to decide as to 
which of the party was in possession is 
merely irregular and not incompetent, 
according to the decision in Hari Mishra’s 
case, the reference is incompetent and 
On such a reference the Civil Court does 
not get jurisdiction to decide the ques- 
tion of possession. I am in complete 
agreement with the views expressed by 
my learned brother Uday Sinha, J. that 
such a reference is merely improper or 
irregular and not incompetent or with- 
out jurisdiction and observation to that 
effect in Hari Mishra’s case is not correct. 
The decision, however, in Hari Mishra’s 
case setting aside and quashing the refer- 
ence of the Magistrate is not wrong for 
in exercise of revisional jurisdiction this 
Court could go even into the question of 
propriety of any order and regularity of 
any proceeding of an inferior court. Both 
these decisions appear to have been con- 
sidered in Ram Sanehi Singh v. Dharam- 
raj Singh 1974 BBCJ 715 : (1974 Cri LJ 
1527) wherein it has been held that such 
a reference by a Magistrate to the Civil 
Court if. challenged at the initial stage 
may be set aside but if the parties do 
not take exception and allow the pro- 
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ceeding before the Civil Court to go on 
unchallenged and they take a chance, 
they cannot be allowed to challenge the 
final order. According to that decision, 
such a reference may not be in accord- 
ance with law but not without jurisdic- 
tion. Ram Sanehi Singh’s decision has 
rightly been relied on by Uday Sinha, J. 
in holding that the petitioner having al- 
lowed the Magistrate to deal with the 
proceeding and. deliver the order in the 
case after the reference was returned to 
him now cannot be permitted to chal- 


lenge that order. 


18. In Hari Mishra’s case (AIR 1965 
Pat 411) it was also held that it was not 
open to the Civil Court to return back 
the reference to the Magistrate concern- 
ed even if it was not in accordance with 
law; the Civil Court could only hring the 
matter to the notice of the High Court or 
to the Magistrate without returning the 
reference. If the reference is incompe- 
tent or without jurisdiction as held in 
that decision, then the Civil Court can- 
not have jurisdiction to retain it. Tt will 
be proper on its part to return the refer- 
ence and that observation in that deci- 
sion also, according to me, is not correct 
on the reasonings of that case. However, 
even if the reference is not without 
jurisdiction as held by us, I do not think 
it can be held that it will not be open to 
the Civil Court to return the reference 
for getting the mistake rectified. In that 
decision it was also held that if the 
Civil Court without returning the refer- 
ence brings to the notice of the Magis- 
trate its opinion about the incompetent 
nature of such reference, the Magistrate 
may recall such reference if he accepts 
the Civil Court’s opinion. My learned: 
brother Uday Sinha, J. also appears to be 
of the opinion that even in cases where 
the Civil Court does not send any such 
information to the Magistrate but delays 
the disposal of the reference, it will be 
within the jurisdiction of the Magistia‘> 
to recall the reference and decide the 
controversy for himself. Ag such a point 
does not arise for decision in the case, 
I do not consider it necessary to express 
any opinion on that question, 


Application dismissed. 
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MUNESHWARI SAHAY, JJ. 

Ranchi Club Ltd., Petitioner v. State 
of Bihar and another, Respondents. 

Civil Writ Jur. Case No. 166 of 1976 (R), 
D/- 19-8-1977. 

(A) Constitution of India, Art. 226 (3) 
(as amended by 42nd amendment) — Pro- 
vision excludes jurisdiction — Must be 
construed strictly — Other remedy should 
be equally efficacious. 


. The provision in Art. 226 (3) being a 


- provision in exclusion of the jurisdiction 


has to be construed strictissimi. juris. 
The relevant enquiry for the purpose of 
such exclusion should tbe whether the 
enactment under which an order is made 
has provided a remedy equivalent to or 
amounting to a substantive right for the 
person aggrieved to have the locus standi 
at a prescribed forum and to be heard 
there as a matter of right. (Para 9) 


(B) Bihar Regional Development Au- 
thority 3rd Ordinance (126 of 1975), Sec- 
tions 53, 64 — Sanction for construction 
of building — Cancellation by Develop- 
ment Authority — Writ petition against 


— Whether abateg in view of Art. 226 (3) 
read with S. 58 (2) of Constitution (42nd ` 


Amendment) Act, 1976. (Constitution of 
India, Art. 226 (3); Constitution (42nd 
Amendment) Act (1976), S. 58 (2).) 


Section 53 of the Ordinance provides ' 


for appeal to the Tribunal against an 
order of Regional Development Autho- 
rity. Where, however Tribunal is not 
in fact constituted, the remedy of appeal 
must be deemed to be ineffective and 
non-existent. Section 64 of the Ordin- 
ance which provides for revision to the 
State Government, does not confer any 
right in aggrieved person and provides 
‘no statutory remedy at all. Therefore, 
a writ petition challenging the order of 
Regional Development. Authority does 
not abate in view of Art. 226 (3) read 
with S. 58 (2) of the Constitution (42nd 
Amendment) Act (1976). (Para 9) 


(C) Interpretation of ‘Statutes — Be- 
spective operation. 

While provisions of a Statute dealg 
merely with matters, of procedure may 
properly, unless that construction be 
textually inadmissible, have retrospec- 
tive effect attributed to them, provisions 
which touch a right in existence at the 
passing of the Statute are not to be ap- 
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plied retrospectively in the absence of 
express enactment or necessary intend- 
ment. Provisions which, if applied re- 
trospectively, would deprive of their 
existing finality, orders which, when the 
Statute came into force, were final, are 
provisions which touch existing rights. 
an 1927 PC 242 and 1905 AC 369, Rel 
(Para 11) 

ae Bihar Regional Development Au- 


thority 3rd Ordinance (126 of 1975), Sec- 
tions .38, 37, 42, 43 — Pre-Ordinance 


, building permit — Cancellation under 


S. 38 — Not permissible. 


Although the pre-Ordinance building 
permits granted under the provisions of 
the Town Planning Act and the Bihar 
Restriction of Uses of Lands Act will be - 
deemed to have been granted under the 
provisions of S. 37 of the Ordinance, yet 
S. 38 of the Ordinance does not confer 
any authority upon the Regional Deve- 
lopment Authority to cancel the pre- 
Ordinance building permits since there is 
no such provision in those two Acts. Sec- 
tions 42 and 43 of the Ordinance do not, 
however, confer immunity upon the pre- 
Ordinance permits for three years as 
those permits are to be deemed by vir- 
tue of S. 93 to have been issued under 
the provisions of the Ordinance. The 
provisions of S. 144 (1) of the Town 
Planning Act do not also lead to the in- 
ference that the relevant control over 


‘the pre-Ordinanee permit is to be re- 


gulated by the provisions of the Bihar 
and Orissa Municipal Act (7 of 1922). 
- (Paras 10, 11) 
(£) Bihar Regional Development Au- 
thority 3rd Ordinance (126 of 1975), Sec- 
tions 38, 36, 37 — Exercise of power 
under S. 38 — Pre-condition — Material 
misrepresentation .or fraudulent state- 
ment must exist at the time of making 
application, 


The pre-condition for exercise of the ' 
power under S. 38 for cancellation of 
is that material mis- 
representation or fraudulent statement 
bad been made in the notice given under 
S. 36 or information furnished under 
S. 37 of the Ordinance. The material 
misrepresentation or the dishonest state- 
ment must be contemporaneous with the 
making of the application and must be 
relatable to the information furnished 
by an applicant in the application filed 
in accordance with the Rules and the 
schedule thereto. A minor deviation 
from the sanctioned plan while the con- 
struction is in progress in order to 
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strengthen the structure cannot be put 
in the category of ‘material misrepre- 
sentation of fraudulent statement” within 
the meaning of S. 38 of the Ordinance. 

l (Para 12) 
Cases Referred: Chronological Paras 


AIR 1927 PC 242 11 
1905 AC 369 74 LJPC 177, Colonial 

Sugar Refining Co. v. Irving 11 

Balabhadra Prasad Singh, Kameshwar 
Prasad and Pradeep Kumar, for Peti- 
tioner; Kameshwari Nandan Singh, 
Jawahardhari Singh, A, K. Sahay, Bhag- 
wati Prasad and L. N. Deo, for Respon- 
dents. 

S. K. JHA, J.:— In this application 
under Arts. 226 and 227 of the Constitu- 
tion of India — now for all practical 
purposes Art. 226 only — the petitioner, 
Ranchi Club Limited, is a public limited 
company incorporated under the Indian 
Companies Act with its registered Office 
at Ranchi. The relief prayed for is the 
issuance of an appropriate writ quashing 
the order dated 31-5-1976 passed by the 
Vice-Chairman of Ranchi Regional De- 
velopment Authority (hereinafter to be 
called the Development Authority), res- 
pondent No. 2. By the impugned order, 
respondent No. 2 has cancelled the sanc- 
tion accorded to the petitioner by the 
Controlling Authority for the construc- 
tion of a building under the Bihar Town 
Planning and Improvement Trust Act, 
1951 (Act 35 of 1951), hereinafter to be 
referred to as the Town Planning Act, 
read with the Bihar Restriction of Uses 
of Lands Act, 1948 (Bihar Act 23 of 1948) 
to be called, for the sake the brevity, the 
Restriction Act. A copy of the impugned 
order has -been marked Annexure 4 to 
the application. 

2. While the writ application was 
pending hearing, an application for am- 
endment of the same was filed under 
S. 151 of the Civil P. C. By this amend- 
ment application certain amendments of 
formal nature have been sought for, 
especially on account of the passage of 
the Constitution (42nd Amendment) Act, 
during the pendency of the writ applica- 
tion. By the proposed amendment two 
paragraphs, namely, paras. 18-A and 23, 
which had been prayed to be added in 
the original writ application, are as fol- 
lows :-— 

“18-A — The said order of the respon- 
dent No. 2 cannot ‘be challenged in ac- 
cordance with the remedy and proce- 
dure provided under the Ordinance inas- 
much as the Appellate forum, namely, a 
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Tribunal conceived under S. 53 (2) of the 
said Ordinance has not been set up and 
constituted. The petitioner however 
made a representation before the respon- 
dent State for the exercise of their dis- 
cretionary power and duties under S. 64 
of the Ordinance. A true copy of the 
said representation is hereto annexed 
marked Annexure 5 hereof. The said re- 
presentation was sent by Regd. Post on 
22nd of July 75 (762) to the Minister 
in charge Local Self Government, State 
of Bihar and a copy thereof was pre- 
sented personally as well by the Secre- 
tary of the Club. However the State 
Government in their turn have omitted 
and neglected to pass any orders there- 
on.” 

“23. — That the said order of cancel- 
lation made by the respondent made 
Annexure 4 hereof with respect of the 
construction in progress has the effect 
of halting the completion of the build- 
ings and keeping them in doldrums and 
impairing the contemplated use thereof 
for the purpose for which they were in- 
tended to be erected. The surface of 
the soil as also the structures standing 
thereon now stand of no use and the said 
order vitally affects the enjoyment, user 
and disposal of the property and is in the 
eye of law an infringement of the funda- 
mental right of the petitioner to hold and 
enjoy the property — under pretence of 
the regulation of its enjoyment and vir- 
tually the said order is an act of ravage, 
devastation and spoliation of the peti- 
tioner’s property at the instance of the 
said respondent in mala fide exercise of 
n powers and in abuse of the rule of 
aw.” i 
This application for amendment having 
been moved and pressed at the hearing 
of the writ application, not having been 
seriously objected to and being formal 
in nature is allowed and paras 18-A and 
23 as extracted above shall now be 
treated as part of the writ application. 

3. In short, the case of the petitioner 
may be stated as follows. One of the 
principal objects, for which the petitioner 
company has been formed, is to provide 
a club house and other convenience to 
its members and also to provide them 
sufficient recreation and bring near to 
them all amenities available in the mar- 
ket in the club campus. A vast area of 
land in the club campus was lying un- 
used ' and therefore. to utilise the said 
open space the petitioner applied on 27th 
June, 1974 for sanction of a plan for con- 
struction of a social and cultural centre 
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in the club campus on the Main Road, 
Ranchi, to the Controlling Authority ap- 
pointed under the Restriction Act, who 
was at the relevant time the competent 
authority. The application was register- 
ed as B. C. Case No, 476 of 1974. The 
Controlling Authority, after making due 
enquiry in the aforesaid case, accorded 
sanction to the plan submitted by an 
order dated 22-8-1974. The petitioner 
company, after, having obtained the re- 
quired sanction, started construction of 
the said social and cultural centre as per 
the sanctioned plan and the construction 
had gone up to the roof level. The peti- 
tioner has already spent more than three 
lacs of rupees over the construction so 
far. In the meantime the Town Planning 
Act and the Restriction Act were replac- 
ed by an Ordinance, namely the Bihar 
Regional Development Authority Ordi- 
nance, 1974 (Ordinance 175 of 1974) in 
such areas aS were to be notified under 
S. 1 (2) of the Ordinance. That Ordin- 
ance subsequently gave way to succes- 
sive Ordinances and the relevant Ordin- 
ance with which we are concerned in 
this case is the Bihar Regional Develop- 
ment Authority 3rd Ordinance, 1975 
(Bihar Ordinance 126 of 1975) hereinafter 
to be referred to as the Ordinance. Sub- 
sequent. to the passing of the above 
Ordinance in or about .January, 1976 
Ranchi town: was notified to be an area 
where the provisions of the Ordinance 
would be effective. Accordingly, the 
Development Authority came into being 
under the provisions of the Ordinance 
and respondent No. 2 was appointed 
Vice-Chairman thereof.. On 20th March, 
1976 respondent No. 2 issued two notices 
© to the petitioner — one under S. 38 and 
the other under S. 39 of the Ordinance. 
True copies of these notices have been 
marked Annexures 1 and 2 respectively. 
In the aforesaid notices the main allega- 
tions made against the petitioner are 
these — 


(a) That respondent No. 2 has come to 
know that the petitioner is making con- 
struction in violation of the sanctioned 
plan and in contravention of S. 38 of the 
Ordinance and it is constructing shops 
by practising fraud and deceit as it is 
only entitled to construct social and cul- 
tural centre and, therefore, respondent 
No. 2 ordered the petitioner to stop fur- 
ther construction under S. 38 and to 
show cause why action should not be 
taken against the petitioner and the 
sanctioned plan, 
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(b) In the notice referred to above res- 
pondent No. 2 alleged that the petitioner 
was constructing a shop and had execut- 
ed agreement for the lettting out of the 
shop in favour. of 16 of its members 


while the sanction was granted for build-. ` 


ing a social and cultural centre. There- 
fore notice was given under.S. 39 of the 
Ordinance to stop the construction and 
to show cause by the 29th March, 1976. 
In pursuance of the aforesaid notices, the 
petitioner showed cause denying the 
allegations made’ therein and stating that 
the building was being constructed as per 
the sanctioned plam and for running a 
social and cultural centre for the use of 
its members. Respondent No. 2 there- 
after is said to have deputed a junior 
engineer, (sic) without making any en- 
quiry in presence of the petitioner, is 
alleged to have submittted an incorrect 
report to the effect that the petitioner 
had executed sixteen agreemenis in 
favour of sixteen of its members and 
had thus committed contravention of the 
sanctioned plan. The report further 
stated that the petitioner had constructed 
sixteen R. C. C. Pillars which had not 
been shown in the sanctioned plan. A 
copy of the said report has been marked 
Annexure 3. During the course of hear- 
ing of the petitioner’s objection, respon- 
dent No. 2 appointed one Shri Sultan 
Ahmad, a member of the Executive 
Committee of the Development Autho- 
rity, as an Observer and he was request- 
ed to hold local inspection and submit a 
report. The said Shri Suitan Ahmad 
submitted his report stating that the 
building was beimg constructed by the 
petitioner as per the sanctioned plan 
and he also recommended that minor 
deviations like the construction of pil- 
lars were by way of improvement and 
protection of the building, attracting no 
serious notice. On 27-5-76 the petitioner 
also filed an application before respon- 
dent No. 2 reiterating therein that there 
has been no deviation from the sanction- 
ed plan and that each room has been 
provided with 20 feet wide shutters and 
since such wide shutters could not be 
operated unless partitioned Sy a pillar, 
the above pillars have been erected. 
These pillars were by way of improve- 
ment and could not be treated as any 
deviation from the sanctioned plan. The 
petitioner, however, offered fo remove 
those pillars if the construction thereof 
was not approved. The petitioner has 
further alleged that respondent No. 2, 


without any evidence produced and with- 
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out any agreement having been filed be- 
fore him, came to the conclusion, that 
the petitioner was constructing the six- 
teen shops and had entered into agree- 
ments in favour of its sixteen members 
instead of adhering to a social and cultu- 
ral centre. He further held that sixteen 
R. C. C. Pillars up to 8 feet height had 
been constructed in contravention of the 
sanctioned plan. The report of the afore- 
said Observer, Shri Sultan Ahmad, was 
rejected. He further held that the sanction 
had been obtained by fraudulent means 
on 22-8-74 and, accordingly, by the im- 
pugned order as contained in Annexure 4 
the plan as sanctioned was cancelled out- 
tight. 

4. A counter-affidavit thas been filed 
on behalf of respondent No. 2. It has 
been stated therein that the petitioner 
was not making constructions according 
to the sanctioned Plan — rather it was 
constructing sixteen shop buildings. The 
petitioner was granted permission to 
make constructions for social and cultu- 
ral purpose, which was the only purpose 
permissible under the approved Master 
Plan as sanctioned by the State Govern- 
ment, as will appear from notification 
No. 6972/LSG dated 28th July, 1972, a 
copy of which has been marked Annex- 
ure A to the counter-affidavit. It has 
been further stated that the enquiry by 
the Junior Engineer was made in pre- 
sence of the Secretary of the petitioner 
club, who stated before the Engineer 
that sixteen members of the club had 
been permitted to use the building for 
social and cultural purposes but in spite of 


the repeated requests of the Engineer no. 


paper was. produced in support of the 
assertions of the Secretary of the peti- 
tioner. The petitioner is said to be con- 
structing the building for commercial 
purposes. In support of this a true copy 
of the tender circulated by the petitioner 
has: been marked Annexure B to the 
counter-affidavit, Ht is said that respon- 
dent No. 2 had further come to learn 
that the tenders received as a result of 
the tender notice (Annexure B) having 
been circulated were duly scrutinised by 
the Committee at the meeting of its 
building Sub-Committee dated 19-9-75. 

5. A rejoinder to the counter-affidavit 
of respondent No. 2 has been filed by the 
petitioner wherein the facts as stated in 
the writ application have been reiterated 
and the statements made in the counter- 
affidavit challenged and controverted. 

6. On these facts, Mr. Balabhadra 
Prasad Singh, learned Counsel for the 
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petitioner, urged that the order contain- 
ed in Annexure 4 was illegal and without 
jurisdiction for the following reasons: 

(i) The Vice-Chairman of the Deve- 
lopment Authority, respondent, No. 2, 
had no jurisdiction to exercise any power 
under S. 38 of the Ordinance in relation 
to sanction granted earlier than the date 
of enforcement of the provisions of the 
Ordinance. 


(ii) Alternatively, the impugned order 
is vitiated on the face of it as it dis- 
closes non-application of its mind by the 
statutory authority to the precise and 
relevant conditions which occasioned 
exercise of the power and in the eye of 
law the impugned order is an order made 
in mala fide exercise of power. There can 
conceivably be no cause for cancelling 
the sanction apart from the arbitrariness 
and unreasonableness writ large in the 
proceedings, 


7. Before, however, I proceed to the 
merits of the case, it is necessary to take 
note of a preliminary objection raised by 
learned counsel for the respondents to 
the maintainability of this writ applica- 
tion. It was contended that statutory 
remedies prescribed in the Ordinance 
have not been exhausted and as such the 
application be held to have abated in 
view of cl. (3) of Art. 226 as it stands 
after the Constitution (Forty Second 
Amendment) Act read with S. 58 (2) of 
that Act. Learned Counsel for the peti- 
tioner, on the contrary, urged that there 
cannot be any question of abatement of 
the present application as it was a case 
falling under sub-cl. (a) of Cl. (1) of 
Art. 226, in that the petitioner was seek- 
ing to enforce a fundamental right. 
Alternatively. it was argued, the remedy 
by way of appeal was not available to 
the petitioner since no tribunal for pur- 
poses of hearing the appeals had been 
constituted under S. 53 of the Ordinance 
and the revisional power under S. 64 
given to the State Government did not 
provide the petitioner with any remedy 
at all, and even assuming that it did so 
provide, in the circumstances of the case, 
the petitioner should be held to have 
already exhausted that remedy as well. 
For the reasons to be given hereinafter, 
I do not think there is any substance in 
the preliminary objection raised. 

8. Section 53 (2) of the Ordinance 
provides for an appellate forum in cer- 
tain cases and reads thus — 
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“Any person aggrieved by an order 
under sub-s, (1) may appeal to a Tribu- 
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nal constituted under this Ordinance 
against that order within thirty days 
from the date thereof; and the Tribunal 
may after hearing the parties to the ap- 
peal either allow or dismiss the appeal 
or reverse or vary the order or any part 
thereof;” 

Section 89 of the Ordinance provides for 
constitution of tribunal of appeal and 
states — 

(1) The Tribunal of appeal shall con- 
sist of a President and two members. 

(2) The President shall be appointed 
by the State Govt. from the cadre of 
District Judges of the State Superior 
Judicial Service. 

(3) The State Government shall ap- 
point two more persons as members of 
the Tribunal, one of whom may be a 
Civil Engineer not below the rank of 
Superintending Engineer and the other 
may be a chartered valuer or a Civil 
Engineer with knowledge and experience 
of town planning and valuation of pro- 
perties. 

(4) The President and the members of 
the Tribunal shall hold office during the 
pleasure of the State Govt. 

(5) All decisions of the Tribunal in 
exercise of its appellate autho- 
rity shall be final and shall not 
be liable to ‘be questioned in any 
Court of law whether in a suit or other 
proceeding by way of appeal or revision.” 
It is common ground that no tribunal 
has been set up and constituted as pro- 
vided in S. 89 read with S. 53 (2) of the 
Ordinance. -For all practical purposes, 
therefore, there was no remedy by way 
of appeal available to the petitioner. To 


on the safe side, however, ex abun- 


danti cautela, the petitioner filed a revi- 
sion before the State Govt. seeking to 
invoke its discretionary power under 
S. 64 of the Ordinance which reads 
thus — 


"(1) The State Govt. may set aside any > 


resolution of .the Authority or any order 
of the Authority, the Chairman, the 
Vice-Chairman, or any Officer of the 
Authority, if in the opinion of the State 
Govt. the resolution or order is in excess 
of the power conferred by law. 

(2) The State Government may issue 
directions to the Authority on matters of 
general policy.” 

A copy of the representation has been 
marked Annexure 5. It was sent by 
registered post on 27th July, 1975 (76?) 
and a copy of it was also handed over 
personally by the Secretary of the peti- 
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tioner club to the Minister-in-Charge 
Local Self-Government, State of Bihar. 
The State Government, in its turn, did 
not choose to pass any orders thereon. 
It is pertinent to state here that this 
Court repeatedly wanted information 
from the State of Bihar, respondent 
No. 1, and the Vice-Chairman, respon- 
dent No. 2 through their respective 
Counsel, to be enlightened ag to what 
had ‘happened to the representation filed 
by the petitioner before the State Gov- 
ernment, In spite of the requests made 
by the learned Counsel for the respon- 
dents to the State of Bihar, they were 
not favoured with any reply one way or 
the other. On 21-2-77, therefore while 
the hearing was being’ concluded and the 
judgment reserved we passed an order in 
these terms— 

“Hearing ' concluded and judgment 
reserved. This Court has repeatedly 
wanted the information from respon- 
dents 1 and 2 through their respective 
counsel to know as to what has happen- 
ed to the representation filed by the 
petitioner before the State Government. 
In spite of requests made by the learned 
Counsel for the respondents to the State 
Government, they have not yet been able 
to obtain any reply one way or the 
other. Since the hearing of this case has 
been concluded and judgment reserved, 
we have expressed our desire to have a 
categorical reply with regard to the stage 
in which the petitioner’s representation 
is lying by the Ist of March, 1977, fail- 
ing which it will be presumed that the 


petitioner’s representation has been 
rejected ag it has already remained 
pending for a pretty long time. Both 


learned Counsel for respondent No. 2 
assure us that they are trying to obtain 
the relevant information from the State 
Government and will furnish such reply 
by the Ist of March, 1977. 

Let a copy of this order, as prayed for, 
be handed over to Standing Counsel IV.” 
Notwithstanding the aforesaid order of 
this Court, neither learned Standing 
Counsel IV appearing for respondent 
No. 1 nor’ learned counsel for respon- 
dent No. 2 could give us any information 
at any time. We accordingly proceed 
upon the assumption that the. represen- 
tation filed by the petitioner before res 
pondent No. 1 stands rejected. 

9. Apart from this, I think it is 
worthwhile to bear in mind that the 
provision in Art. 226 (3) being, a provi- 
sion in exclusion of the jurisdiction has 
to be construed strictissimi juris. Th 
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relevant enquiry for the purpose of 
such exclusion should be whether the 
enactment under which an order is made 
has provided a remedy equivalent to or 
amounting to a substantive right for the 
person aggrieved to have the locus 
standi at a prescribed forum and to be 
heard there as a matter of right. Judged 
from this point of view, on the admit- 
ted position that a tribunal has not been 
constituted under S. 53 of the Ordinance 
to hear an appeal, the remedy prescribed 
under S. 53 is as ineffective and non- 
existent as if it were said that a provi- 
sion of appeal would be made later in 
the Statute. So far as the language of 
S. 64 quoted above is concerned, it will 
be seen therefrom that it is merely an 
enabling provision reserving a Power in 
the State Government as a matter of its 
Administrative Superintendence over the 
authorities under the Ordinance. There is 
no corresponding right in any person 
aggrived to claim as of right the 
exercise of that power by the State Gov- 
ernment. No right either in express 
words or by necessary implication is con- 
ferred on any person aggrieved insisting 
that the power under S. 64, must be in- 
voked or exercised. The State Govern- 
ment is not to give any hearing. much 
less in public, according to any prescrib- 
ed procedure to an aggrieved person. 
Section 64, therefore, provides no statu- 
tory remedy at all. Assuming for the 
sake of argument that it does so provide, 
from the facts stated above, it will be 
seen that the petitioner has exhausted 
even such a remedy. 





10. Turning to the merits of the case, 
it was urged in the first instance that 
respondent No. 2 had no jurisdiction to 
exercise. any power under S., 38 of the 
Ordinance in relation to any sanction 
accorded or permission granted earlier 
than the date of enforcement of the 
provisions of the Ordinance. In order to 
bring home the point, learned Counsel 
pressed upon our attention.some of the 
provisions of the Ordinance. Section 38 
of the Ordinance reads thus — 


“If at any time after the sanction to 
erection of any building or addition or 
alteration thereto has been accorded, the 
Vice-Chairman, is satisfied that such 
sanction was accorded in consequence of 
any material misrepresentation or 
fraudulent statement contained in the 
notice given or information furnished 
under S. 37 he may by order in writing 
and for reasons to be recorded cancel 
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such sanction and erection of any build- 
ing or addition or alternation thereto shall 
be deemed to have been done without 
such sanction: 

Provided that before making any such 

order the Vice-Chairman shal give 
reasonable opportunity to the person 
affected to explain as to why such order 
should not be made.” 
It was argued that S. 38 confers upon 
the Vice-Chairman power to make an 
order under the provisions thereof in 
respect of a sanction accorded under 
S. 37 of the Ordinance. Admittedly the 
sanction accorded to the petitioner in the 
instant case was not under S. 37. We 
were further taken to the provisions of 
S. 42 which reads thus— 

‘If any ‘building permit which had 
been issued, before the commencement 
of this Ordinance is not wholly complet- 
ed within a period of three years from 
the date of such permit, the said permis- 
sion shall be deemed to have lapsed and 
fresh permit shall be necessary.” 
and again, S. 43 provides that— 

“The sanction once accorded shall re- 
main valid up to three years during 
which period completion certificate from 
the registered architect/Engineer or, a 
person approved by Vice-Chairman, in 
the form prescribed in the Building Re- 
gulation shall be submitted and if this 
is not done the permit shall have to be 
revalidated before the expiration of this 
period on payment of such fees as may 
be prescribed. Revalidation shall be 
subject to the rules and regulations then 
in force.” A 
On the basis of Ss. 42 and 43 aforesaid, 
it was argued that the object of the 
legislation seems to be quite clear that 
for any pre-Ordinance building permits 
the sanctity of the building permit issued 
before the commencement of the Ordin- 
ance is upheld for a period of three 
years, meaning thereby that within a 
period of three years from the grant of 


‘the permit or the according of the sanc- 


tion in respect of pre-Ordinance permits, 
the Vice-Chairman was powerless. In 
my view, this argument cannot be ac- 
cepted as valid. The provisions of S. 93 
in this connection have to be noticed. 
The relevant provisions of S. 93 (1) read 
as follows :— 

“(1) As from the date of the constitu- 
tion of the Authority— 

(a) the Bihar Town Planning and Įm- 
provement Trust Act, 1951, the Bihar 
Restriction of Uses of the Land Act, 1948, 
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Bihar Act 23 of 1948, shall cease to have 
effect within the area notified under sub- 
s. (2) of S. 1, save as provided under 
S. 30, 

(b) the Improvement Trust as consti- 
tuted under the Bihar Town Planning 
and Improvement Trust Act, 1951 shall 
cease to exist with -effect from the date 
this Ordinance comes into force.” 
and S. 93 (2) (b) provides that— 

“Notwithstanding the provisions of 
sub-s. (1) 

XXX XXX XXX XXX 

(b) anything done or any action taken 
(including any appointment, delegation, 
notification, order, scheme, permission, 
Tule, bye laws, regulation or form made, 
granted or issued) under the Bihar Town 
Planning and Improvement Trust Act, 
1951 and the Bihar Restriction of Uses of 
Land Act, 1948 (Bihar Act 23 of 1948) 
shall so far as it is not inconsistent with 
the provisions of this Ordinance continue 
in force and be deemed to have been 
done or taken under the provisions of 
this Ordinance unless and until it is 
superseded by anything done or any 
action taken under the said provision.” 
Tt will thus be seen that by virtue of the 
rovisions of S. 93 (2) (b) any permission 
granted under the Town Planning Act 
and the ‘Restriction Act shall be deemed 
to have been granted under the provi- 
sions of the Ordinance (sic). When the 
Legislature unequivocally provided that 
the pre-Ordinance permits will be deem- 
to have been issued under the provi- 
sions of the Ordinance, it needs no per- 
suasion to hold that the provisions of 
Ss, 42 and 43 cannot lead to the infer- 
ence that the pre-Ordinance permits en- 
joyed complete immunity for three years 
or that the provisions of S. 38 must 
apply even to pre-Ordinance permits as if 
such permits had been granted under 
the provisions of S: 37 of the Ordinance. 
This alone can be the outcome of the 
legal fiction incorporated in the non. ob- 
stante clause of S. 93 (2) (b). Learned 
Counsel for the petitioner argued that 
S. 42 of the Ordinance is a special self- 
contained provision and, therefore. the 
principle — specialia generalibus dero- 
gant — should apply. There is no 
scope for such an argument in view of 
the express language of S. 93 (2) b). 
From the provisions of S. 93 (1) extract- 
ed above, it is clear that although the 
Town Planning’ Act and the Restriction 
Act have.not been repealed, they are 
kept in a state of animated suspension 
(suspended animation) during the period 
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that the Authority under the Ordinance 
once set up has not been dissolved under 
the provisions of S. 92. If the conten- 
tion of learned Counsel for the petitioner 
be accepted, it will lead to absurd re- 
sults, In the scheme of the things as 
envisaged by the Legislature in promul- 
gating the Ordinance, it is quite clear 
that all through the period of interreg- 
num, as it were, :during which the Town 
Planning Act and the Restriction Act 

are held suspended, the Ordinance by 
itself constitutes a self-contained machi- 
nery substituting the corresponding pro- 
visions of the other two Acts. Learned 
Counsel also invited our attention to 
S. 144 (1) of the Town Planning Act 
which reads thus— 


“In any area in respect of which an 
improvement Scheme is in force; the 
State Government may, by notification, 
declare that for the period during which 
such scheme remains in force and sub- 
ject to such restrictions and modification, 
if any, as may be specified in the notifi- 
cation—. 

(i) the powers and functions of the 
Municipal Commissioners under the 
Bihar and Orissa Municipal Act, 1922 
(B. & O. VII of 1922) shall be exercised 
and discharged by the Trust; and 

(ii) the powers’ and functions of the 
Chairman .of the Municipality under the 
said Act shall be exercised and discharged 
by the Chairman”, 

It was argued that in view of the afore- 
said provisions there is a referential in- 
corporation of the provisions of the 
Bihar and Orissa Municipal Act, 1922 
(hereinafter to be called the Municipal 
Act) and that since the Municipal Act 
has not been held to be suspended by 
the Ordinance, the relevant control over 
the pre-Ordinance permits must be re- 
gulated by the provisions of the Munici- 
pal Act. This argument is again fallaci- 
ous. It cannot be argued that the pre- 
Ordinance permit granted to the peti- 
tioner was not under the Restriction Act 
read with the Town Planning Act but 
under the provisions of the Municipal 
Act. It ig no one’s case that the building 
permit sanctioned to the petitioner under 
the Restriction Act read with the Town 
Planning Act was under the Municipal 
Act de hors the provisions of those two 
Acts. Whatever be the procedure adopta 
ed in granting the building permits under 
those two Acts, it cannot be said that the 
permission granted to the petitioner was 
one under the Municipal Act. As I have 
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already held above, the machinery set 
up under the Town Planning Act and 
the Restriction Act has been replaced 
lock, stock and barrel by the provisions 
of the Ordinance till such time as the 
Authority constituted under the Ordi- 
nance is not dissolved, under the provi- 
sions of S. 92 of the Ordinance. 

11. In this connection it was next 
argued that the power granted by the 
Statute cannot retrospectively affect a 
vested right unless there is express au- 
thority for the exercise of such power in 
a particular manner. The exercise of 
the power is conditioned and correlated 
with the provisions of Ss. 37 and 36 of 
the Ordinance. No notice required under 
S. 36 was given to the petitioner, no re- 
presentation was made to the Vice-Chair- 
man of the Development Authority and 
the order finally passed by the then com- 
petent Controlling Authority granting 
building permit to the petitioner cannot 
be reopened by the statutory authority 
operative under Ss. 36, 37 and 38 of the 
Ordinance. I have already held above 
that the Ordinance provides a self-con- 
tained machinery. If there were a pro- 
vision corresponding or analogous to the 
provision of S. 38 of the Ordinance in 
either of the two Acts — the Town 
Planning Act and the Restriction Act, 
that finding would have applied to this 
argument also. But no such correspond- 
ing provision could be pointed out to us 
by learned Counsel for the respondents 
in these two Acts. That being the posi- 
tion, in my view there is much substance 
in the contention that the building per- 
mission or sanction granted under those 
two Acts was not circumscribed or 
hedged in by any limitation on account 
of any provision akin to that, of S. 38 of 
the Ordinance. Can it then be said that 
a right which the petitioner had got be- 
fore the enforcement of the Ordinance 
was to be affected by the provision of 
S. 38 without there being anything in 
the language thereof to make it retro- 
spective in operation? It is well settled 
that while provisions of a Statute deal- 
ing merely with matters of procedure 
may properly, unless that construction 
be textually inadmissible, have retro- 
spective effect attributed to them, provi- 
sions which touch a right in existence at 
the passing of the Statute are not to be 
applied retrospectively in the absence of 
express enactment or necessary intend- 
ment. Provisions which, if applied re- 
trospectively, would deprive of their 
existing finality orders which, when the 
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Statute came into force, were final, are 
provisions which touch existing rights. 
(vide Delhi Cloth and General Mills Ltd. 
v. Income-tax Commr. (AIR 1927 PC 242) 
and Colonial Sugar Refining Co. v. Irving, 
(1905) AC 369) I am, therefore, constrain- 
ed to hold that although the pre-Ordi- 
nance building permits granted under 
the provisions of the Town Planning Act 
and the Restriction Act will be deemed 
to have been granted: under the provi- 
sions of S. 37 of the Ordinance, yet fori 
the purpose of S. 38 of the Ordinance it 
must be held that it does not confer any! 
authority upon the Vice-Chairman to! 
cancel the pre-Ordinance building per- 
mits since there is no such provision in 
those two Acts. 


12. In support of the second point 
Mr. Singh argued that assuming that the 
provision of S. 38 of the Ordinance be 
applicable even to pre-Ordinance build- 
ing permits, the conditions laid down 
therein must be fulfilled before the exer- 
cise of such power by the Vice-Chairman 
can be justified. In that connection, 
learned Counsel submitted that the pre- 
condition for exercise of the power by 
the Vice-Chairman is his satisfaction that 
the sanction to erect or add to or alter 
any building was accorded in conse- 
quence of any material mis-representa- 
tion or fraudulent statement contained in 
the notice given or information furnished 
under S. 37. Admittedly, in the instant 
case there was no question of any notice 
to be given under S. 36 or information to 
be furnished under S. 37 of the Ordi- 
nance since the permission accorded was 
under the provision of S. 6 of the Re- 
striction Act. Section 5 of the Restric- 
tion Act lays down that— 


“No person shall erect or re-erect any 

building, or make or extend any excava- 
tion, or lay out any means of access to a 
road in a controlled area, except with 
the previous permission of the Control- 
ling Authority in writing.” 
In accordance with the provision of S. 5, 
the petitioner had applied for the permis- 
sion of the Controlling Authority which 
was granted under the provision of S. 6, 
the relevant portion of which reads as 
under— 


“(1) Every person desiring to obtain 
the permission referred to in S. 5 shall 
make an application in writing to the 
Controlling Authority in such form and 
containing such information in respect 
of building excavation or means of access 
to which the application relates, as may 
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be prescribed and shall submit in tripl- 
cate ground plan, elevation and section 
and a specification of the work to be 
done, prepared and signed by a surveyor 
licensed by a municipal corporation, im- 
provement trust or municipality (herein- 
after referred to asx the ‘licensed: 
surveyor’). : 

(2) On receipt of such application, the 
Controlling Authority, after making such 
inquiry as he considers necessary, shall 
by order in writing either— 

(a) grant the permission, subject to 
such conditions, if any, as may be speci- 
fied in the order, or 


(b) refuse to grant such permission, 


(3) The Controlling Authority shall 
not refuse permission to erection or re- 
erection of a building which was in exist- 
ence on the date on which the declara- 
tion under sub-s. (1) of S. 3 was made, 
nor shall he impose any conditions in 
respect of such erection or re-erection 
unless, for reasons to be recordered in 
writing, he considers that the grant of 
such permission, with or without, any 
conditions shall be attended with serious 
inconvenience and injury to the public, 
or unless: it involves the addition of one 
or more storeys to the building or the 
extension of the plinth area of the build- 
ing by more than one-eight of the ori- 
ginal plinth area, or there is a probabi- 
lity that the building will be used for a 
purpose other than for which it was used 
on the date on which the said declara- 
tion was made or unless the erection or 
re-erection conflicts with, or contravenes 
any master plan published under sub- 
section (1) of S. 33 of the Bihar Town 
Planning and Improvement Trust Act, 
1951 (Bihar Act XXXV of 1951), or any 
scheme framed under Chap. HI of that 
Act or under S. 228 of the Patna Munici- 
pal Corporation Act, 1951 (Bihar Act XIII 
of 1952).” 

Sub-section (4) of Section 6 lays down 
the grounds on which the Controlling 
Authority may refuse to grant permis- 
sion. Sub-sections (5) and (6) of S. 6 
have no relevance to the question at 
hand. It will be seen from S. 6 (1) ex- 
tracted above that an application in writ- 
ing has to be made to the Controlling 
Authority in such form and containing 
such information in respect of building, 
etc., to which the application relates. as 
may be prescribed. Section 17 of the 
Restriction Act invests the State Govern- 
ment with the power to make rules. ` In 
accordance therewith rules were framed 
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known as Rules framed under the Bihar 
Restriction of Uses of Land Act, 1948. 
Rule 1 thereof enjoins that every person 
making that application under S. 6 (1) of 
the Restriction Act must do so in . the 
form set out in the schedule to the Rules. 
Rule 2 prescribes that in the case of an 
application to erect or re-erect a bulid- 
ing the applicant shall submit with his 
application (a) a certified copy of rele- 
vant record of rights showing the names 
of the landlord and tenant and descrip- 
tion of land to which the application re- 
lates, (b) a site plan fulfilling the require- 
ment set forth in R. 3, (c) a building plan 
fulfilling the requirement set forth in 
R. 5 and (d) a specification of the pro- 
posed building, etc. Rules 3 to 7 may 
usefully be quoted here— 

“3. (1) The site-plan required under 
Cl. (b) of sub-s. (1) of R. 2 shall be 
drawn to a scale not less than— 

1/16th of an inch to a foot in the case 
of sites up to 5,000 sq. ft. in area; 

1/32nd of an inch to a foot in the case 
of sites exceeding 5,000 sq.. ft. but not 
exceeding 20 acres in area; and 

1/64th of an an inch to a foot in the 
case of sites exceeding 20 acres in area. 

(2) The site-plan shall be prepared 
with sufficient accuracy to enable the 
site to be identified and shall be submit- 
ted in triplicate in the form of cloth- 
backed ferro prints or tracings. The 
site-plan shall be fully dimensioned and 
shall show— 

(a) the actual dimensions of the plot to 
be built upon and its diagonal measure- 
ments; 

(b) the block plan of the proposed 
buildings or group of buildings clearly 
shown inside the plot with the set-backs 
on the front, rear and sides: 

(c) the position of immediately sur- 
rounding buildings and streets with their 
width and if the buildings are not bound- 
ed by streets on all sides, only the width 
of that street which is the closest; 

(d) the north point relative to the plan. 
of the building to be shown on the left ` 
hand top corner of the site plan; 

(e) the sanitation and drainage lines 
showing all arrangements of drawing 
storm-and waste-water giving relative 
levels: and 
_ (f) the position of septic tank . and 
soakpits and the location of a well, if 
any. 
4. An application for erection or re- 
erection of buildings shall be accompanied 
with a key plan drawn to a scale of 1/50th 
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of an inch to a foot showing the plot of 
the applicant and the adjacent plots as 
per survey sheet and also indicating the 
ward, circle or village, thana and the 
sheet number as the case may be. 

5. (1) The building plan required 
under CL (c) of sub-rule (1) of R. 2 shall 
be drawn to a scale not less than 18th 
of an inch to a foot and ghall be submit- 
ted in triplicate in the form of cloth- 
backed ferro prints or tracings and shall 
show— ; 

(a) floor plans of all floors of the main 
building and outhouses indicating rooms, 
kitchen, garage, baths, water closets, 
septic tank, staircase, etc., together with 
their size; 

(b) elevations including the front ele- 
vation; ; 

(c) at least two sectional elevations 
showing clearly the size and depth of 
footings, slabs, walls, framing members, 
height of ceiling, staircase, etc., and also 
the relative levels of the plinth of the 
building with the surrounding land: and 

(d) the level of the courtyard and the 
open spaces in the building in relation to 
the level of the centre of the street to~ 
wards which the building is to be drain- 
ed 


Note :—- The dimensions shall be written 
neatly and legibly. 


(2) In the case of a proposal for any 
addition to, or alteration in, an existing 
building, new work shall be indicated on 
the ‘building plan in an indelible distinc- 
tive colour, a key to the colours being 
given on the plan. 

8. The following particulars shall be 
written on the plan :— 


(a) the name and full address of the 
applicant, plot number, ward number (if 
it relates to a municipal area), survey 
sheet number, mauza, thana ete. 


(b) general specifications, of works and 
kinds and grade of materials to be used 
in the walls. floors, roads. foundations 
ete: 

(c) a schedule of doors and windows, 
showing dimensions numbers required 
types, that is whether panelled, battened 
or glazed, etc.; 

(d) a statement showing the plot area 
and plinth area and also the area of each 
floor in case of buildings more than two 
storeys high; and 

(e) the percentage that the built up 
area will bear to the plot area. 

7. Each plan shall bear the signatures 
of applicant and licensed Surveyor or 
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Draftsman or Engineer or Architect or 
Overseer.” 

The schedule appended to the Rules pre- 
scribed the form of application to be 
made urider R. i, in these terms— 


Schedule 
(See Rule 1) 
Form of application, 

“To 

District Magistrate 

Sub-divisional Officer 
From 

The Chairman ... ... ... Improve- 
ment Trust, 
Secretary ... ... ... T. P, Authority. 
Sir, 


In pursuance of sub-s. (1) of S. 6 the 
Bihar Restriction of Uses of Land Act, 
1948, I seek permission to make/extend/ 
excavate/lay out a means of access to a 
road, erect, re~erect a building. in the 
controlled area of ... ... ... declared ag 
such in Government Notification No. 
L. S. G., dated ... ... 0. 

2. The documents required by the 
Tules are attached as follows :— 

(a) a certified copy of the relevant ex- 
tract from the record-of-rights and other 
title deeds; 8 

(b) a site plan showing the boundaries 
of the land and the proposed structure, 
if any; 

(c) a building plan; - 

(d) a specification of the proposed con~ 
struction and the use of the building or 
of the additions thereto. 

I certify that application for this per- 
mission was not made before either by 
me or by anybody on my behalf. 


An application for this permission was 


made, vide case No. es cccces sorces eee of 
1D si0 eis tea : 
Yours faithfully, 
Signature— 
Date— 
Full. Address— " 
Thus, the Rules fully prescribe the 


manner and form of making the applica- 
tion and the information to be furnished 
or the statements to be made in accord- 
ance with the requirements of the Rules. 
It was argued that the term ‘Material 
misrepresentation or fraudulent state- 
ment’ relates to the information fur- 
nished by an applicant in accordance 
with the Rules. If at the time of mak- 
ing the application certain material mis- 
representations or inaccurate statements 
with dishonest motive are made in the 
application which subsequently come to 
the notice of the Vice-Chairman, ` the 
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power under S. 38 can appropriately be 
exercised as if such material mis-repre- 
sentation or fraudulent statement had 
been made in the notice given under Sec- 
tion 36 or information furnished under 
S. 37 of the Ordinance. It is nobody’s 
case that any such material misrepre- 
sentation or fraudulent statement was 
made by the petitioner in the application 
filed in the prescribed form under the 
Restriction Act read .with the Rules 
framed thereunder. The contention must 
be accepted as valid. The material mis- 
representation or the dishonest state- 
ent must be contemporaneous with the 
making of the application and must be 
relatable to the information furnished by 
an applicant in the application filed in 
accordance with the Rules and the sche- 
dule thereto. A minor deviation from 
the sanctioned plan while the construc- 
tion is in progress in order to strengthen 
the structure cannot be put in the cate- 
gory of ‘material misrepresentation or 
fraudulent statement’ within the mean- 
ing of S. 38 of the Ordinance. I must, 
therefore, hold that the pre-condition for 
the exercise of the power under S. 38 of 
the Ordinance, assuming that 5. 38 were 
to apply even to cases of pre-Ordinance 
building permits, has not been satisfied 
and respondent No. 2 has purported to 
pasg the impugned order on extraneous 
considerations not germane to attract the 

provisions of that section. £ 
13. In the result, therefore, this ap- 
plication must succeed and is, according- 
ly, allowed and the impugned order dated 
31-5-1976 (Annexure 4 to the writ appli- 
cation) fg quashed. In the circumstances 
` of the case, however, I shall make no 

order as to cost. 

MUNESHWARI SAHAY, J. :—— I agree. 
Petition allowed, 
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Julal Mandal v. Union of India (D. P. Sinha J.) 


Santhal Pargana, D/- 2-3-" 


A.I. R. 


The provisions of S. 80 are express, 
explicit and mandatory and admitted of 
no implications or exception prior to the 
coming into force of the Code of Civil 
Procedure Amendment Act, 1976 (104 of 
1976). It is well settled that the provi- 
sions of S. 80 may be legally waived by 
the authority for whose benefit they are 
provided. AIR 1947 PC 197, Rel. on. 

(Para 12) 

In the instant case, in view of the 
pleadings of the parties a specific issue 
with regard to the non-service of the 
notice under S, 80 had been framed by 
the trial Court. However this issue was 
not pressed. This clearly meant that the 
Government had impliedly waived the 
requirement of the notice. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 141:1970 BLJR 843 14 
AIR 1947 PC 197:74 Ind App 223 

‘ 12, 14 

B. C. Ghose and Swaraj Kumar Ghose 
and Abhijit Sinha, for Appellant; S. C. 
Ghose and P. K. Bose, for Respondents. 

D. P. SINHA, J.:—This second appeal 
has been preferred against the judgment 
and decree passed by the District Judge 
of Santhal Parganag in Title Appeal 
No. 31 of 1970 dismissing Title Suit 

5 of 1966 
No.——-~————-which, had been decreed 

38 of 1968 
in favour of the appellant by the 3rd 
Additional Subordinate Judge of Deo- 
ghar. ; a i i 

2. The appellant, Julal Mandal, was, 
at the relevant time, employed as a Per- 


.manent Way Mistry under the Eastern 
- Railway. On 8-3-1965 the engine of the 


71-Up Parcel Express collided with a 
stationary loaded Dip Lorry which was 
unloading materials at a place between 
Shankarpur Station and Mathurapur Halt 
on the UP line situate within the furis- 
diction of A.E.W. Eastern Railway, 
Madhupur, respondent No. 3. A fact 
finding Committee was constituted which 
submitted a report on the basis of which 
a departmental proceeding was started 
against the appellant. The proceeding 
was conducted by the A. E. W. Madhupur 
(Shri B. R. Sen) who submitted a report 
to the Divisional Engineer, respondent 
No. 2, saying that the appellant was res< 
ponsible for the accident and that he 


- should be dismissed from service. The 


Divisional Engineer accepted that report 
and called upon the appellant by his 
memo, dated 10-12-1965 to show cause 
why he should not be removed from sere 
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vice and subsequently it was alleged, 
without giving him reasonable opportu- 
nity to show cause, he had dismissed 


3. Thereupon the appellant instituted 
the title suit (Title Suit No. 5 of 1966) 
for setting aside the order of dismissal 
after a declaration that he was not res- 
ponsible for the accident as he was not 
in-charge of the Dip Lorry, the persons 
in-charge being one Bhaktu, an untrained 
and unlicenced Mistry. According to him 
Shri B. R. Sen, the A. E. W., Madhupur 
had not been properly appointed to hold 
the inquiry by the Divisional Engineer 
who was the competent authority to 
make such appointment and he being 
himself responsible for the accident on 
account of his having deputed Bhaktu to 
drive the Dip Lorry in spite of the fact 
he was an untrained and unlicenced per- 
son, should not have been allowed to 
hold the inquiry. It was further alleged 
that after the service of the show cause 
notice the Divisional Engineer (Respon- 
dent No. 2) had not given the appellant 
reasonable opportunity of preparing his 
show cause against the proposed punish- 
ment and that the petitioner had also 
learnt that the Divisional Engineer had 
either already passed the order of dis- 
missal or was about to do so. He, there- 
fore, prayed among other things that the 
order dated 10-12-1965 by which the 
Divisional Engineer had held him guilty 
and liable to be dismissed be declared 
illegal. void and without jurisdiction. He 
further prayed by an amendment of the 
plaint, which was allowed on 9-7-1968, 
that the order of dismissal, if any, passed 
on the basis of the said order dated 
10-12-1965. be declared to be illegal, void 
and without jurisdiction and that the 
appellant continued to be in service and 
was entitled to get his salary and allow- 
ances which he was getting prior to the 
illegal order of dismissal was given 
effect to. 


4. As to the service of notice under 
S. 80 of the Code of Civil Procedure, the 
appellant had said in the plaint that in 
view of the impending action contem- 
plated to be taken against him by the 
Divisional Engineer (respondent No. 2) 
there was hardly any time to serve the 
notice and, therefore, it should be deem- 
ed that the requirement of the notice had 
been waived. He had further stated that 
he had sent the notice by registered post 
on the day he had filed the plaint. 
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5. ‘The Union of India respondent 
No. 1, as representing the Eastern Rail- 
way through its General Manager, the 
Divisional Engineer (respondent No. 2) 
Eastern Railway, Asansole and the 
A. E. W., Eastern Railway, (respondent 
No. 3) Madhupur, were impleaded as 
defendants 1, 2 and 3 respectively. The 
suit was contested by defendant No, 1 
which filed a written statement. In sub- 
stance, its contentions were that the 
appellant was responsible for the acci- 
dent as he was in-charge of the Dip 
Lorry at the relevant time. Shri B. R. 
Sen (A. E. W.) being responsible to the 
Board for reporting all accidents, was 
the competent person to hold the en- 
quiry. Bhaktu was, no doubt, the driver 
of the Dip Lorry but he was to act as an 
assistant to the appellant and the allega- 
tion that he was an untrained person 
was not correct. The appellant had been 
given sufficient opportunity to prepara 
his show cause and he was himself res- 
ponsible for not having submitted the 
same. The Divisional Engineer had duly 
considered the report of the Enquiry 
Officer (Mr. Sen) and then passed the 
order of dismissal, It was further con- 
tended that the suit was not entertainable 
inasmuch as notice as required under 
S. 80 of the Civil Procedure Code (here- 
inafter referred to as ‘the Code’) had 
not been served and the statutory period 
of two months was not allowed to expire 
before the institution of the suit, 

6. The following issues were settled 
and tried by the learned Additional 
Subordinate Judge: 


“(1) Is the suit as framed maintain- . 
able ? 

(2) Has 
action ? 

(3) Is the Court fee paid sufficient ? 

(4) Is the suit barred for non-compli- 
ance of S. 80 of the Code of Civil Pro- 
cedure 7 i 

(5) Is the suit hit by the provisions 
of Specific Relief Act ? 

(6) Is the suit barred by the princi~ 
ples of estoppel, waiver and acquiesc- 
ence ? 

(7) Whether the plaintiff had requir- 
ed authority and license to operate the 
Dip Lorry on the date in question and 
whether the plaintiff was incharge of the 
Dip Lorry at the time and date of the 
accident ? 

(8) Whether the plaintiff was respon- 
sible for the accident resulting damage 
to the Dip Lorry or to any other Rail- 


the plaintiff any cause of 
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way property, if there was any such 
damage ? 

(9) Whether the orders in question 
suspending or removing the plaintiff from 
service are illegal, void and without 
jurisdiction ? 


(10) Whether the plaintiff is entitled 


to the declaration he has sought for?” 


7. Issue Nos. 3, 5, 6 and issue No. 4 
which related to objection with regard 
to the non-service of notice under S. 80 
of the Code were not pressed. 


8 The learned Additional Subordinate 
Judge answered issues Nos. 7, 8, 9 and 
J, 2, 10 and 11 in favour of the appellant 
and came to the conclusion that the 
appellant was neither incharge of the 
Dip Lorry on the date of the accident 
nor was he operating it at the time the 
accident took place and that it was clear 
beyond doubt that on the date and time 
of the accident it was Bhaktu who was 
operating the same and the appellant 
had nothing to do with it. Accordingly, 
‘the learned Additional Subordinate 
Judge, decreed the suit and declared that 
the order dated 10-12-1965 of the Divi- 
sional Engineer (respondent No. 2) hold- 
ing the appellant guilty was illegal and 
void and he further declared “that the 
plaintiff must be deemed to be in service 
and/or should be reinstated: in service 
and he is entitled to get his salary, etc. 
which he was getting on the date the 
order of suspension was given effect to.” 

9. That Union of India (respondent 
No. 1) preferred an appeal which was 
heard by the District Judge, the only 
point raised and pressed before the Dis- 
trict Judge was that the suit was not 
entertainable as the statutory notice 
under S. 80 of the Code had not been 
served on the Union of India. The Dis- 
trict Judge held that the suit was liable 
to be dismissed on account of non-service 
of the notice. He, accordingly, set aside 
the judgment and decree of the Court 
below. The appellant has, therefore, ap- 
pealed against the appellate decree. 

10. Mr. B. C. Ghose learned counsel 
appearing on behalf of the appellant 
assailed the decision of the learned Dis- 
trict Judge on the following points :— 

“(a) Notice under S, 80 of the Code had 
been sent by the appellant on 10-1-1966 
on which date the suit was instituted and 
a petition for amendment with regard to 
a new cause of action which had since 
arisen was filed on 16-4-1968 and allow- 
ed on 9-7-1968 long after the expiry of 
two months from the date of institution 
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of the suit and no objection with regard 
to the amendment on the ground of non- 
service of notice was raised on behalf of 
the respondents as such it should be 
deemed that the objection with regard to 
the notice had been impliediy waived: 

(b) In view of the pleadings as they 
stood prior to the amendment of the 
plaint, an issue (issue No. 4) had been 
raised with regard to the non-service of 
notice and that issue was given up and 
not pressed by’ the respondents which 
fact amounted to waiving the objection 
with regard to the non-service of the 
notice prior to the institution of the suit, 
Learned counsel submitted that the 
learned District Judge had failed to ap~ 
preciate’ this fact because he did not ap- 
ply his mind at all to this important 
and crucial circumstance. He argued that 
had he considered this point he would 
have come to the conclusion that the 
objection with regard to the non-servica 
of notice had been clearly waived by the 
respondents,” 


11. On the other hand, Mr. S. C 
Ghose, learned counsel appearing on be- 
half of the respondents contended that 
this was a case in which the plaint should 
have been rejected in view of the ex- 
press and mandatory provisions of S. 80 
of the Code, as required by the provi- 
sions of R. 11 (d) of O. 7 of the Code, 


' He further contended that the amend- 


ment of the plaint did not seek to intro- 
duce any new cause of action; it only 
sought to make the relief already prayed 
in the plaint more specific and that at 
any rate it was merely consequential 
and the mere fact that no objection to 
the amendment had ‘been raised by the 
respondents could be no ground for 
holding that the respondents had waived 
the requirement of the notice. As to the 
contention that the issue with regard to 
the notice had been given up, the learn 
ed counsel submitted that it was nof 
understandable as to how it could have 
been given up by the respondents, when 
the plea as to the non-service of notice 
bad been specifically taken in the writ« 
ten statement of respondent No. 1. x 


12. It is not disputed that the provi- 
sions of S. 80 are express, explicit and 
mandatory and admitted of no implica- 
tions or exception prior to the coming 
into force of the Code of Civil Procedure 
Amendment Act, 1976 (No. 104 of 1976), 
the provisions of which do not apply to 
this case. It is also well settled and no 
controversy has. been raised, that the 
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provisions of S. 80 may be legally waiv- - 


ed by the authority for whose benefit 
they are provided. This proposition has 
not been challenged and, if any, autho- 
rity is needed a reference may be made 
to the case Vellayan Chattier v., Govt. 
of the Province of Madras through the 
Collector of Ramnad at Madurai, (74 
Ind App 223) : (AIR 1947 PC 197). This 
is a decision of the Privy Council and 
in full supports both the above proposi- 
tions. There can, therefore, be no doubt 
that the defendants, for whose benefit the 
provisions of S. 80 were made, could 
legally waive the same. — 

13. The question which now arises for 
consideration is whether the respondents 
had waived the requirement of notice. 
Two contentions had been raised by 
Mr. B. C. Ghose in this behalf. The first 
contention which was based on the 
amendment of the plaint does not appear 
to be sound. According to him the 
amendment sought in the petition dated 
16-4-1968 which had been filed after ex- 
piry of two months after the institution 
of the suit was based on an altogether 
fresh cause of action and in spite of the 
fact that it was allowed on 9-7-1968, the 
respondent did not file any fresh objec- 
tion with regard to the non-service of 
notice and as such it should be deemed 
that they had waived the objection with 
regard to the notice. I do not think this 
objection has any substance at all. In 
the first place the relief sought for by 
the amendment was only a consequen~ 
tial one based on relief (a) claimed in 
the plaint. Secondly, even if it be assum- 
ed, that the amendment gave rise to a 
fresh cause of action it is not under- 
standable how the requirement of the 
notice should have been deemed to have 
been waived only because the amendment 
was not objected to by the respondent. 
The obligation to serve the notice 
under Section 80 regarding the fresh 
cause of the action, was on the 
plaintiff. In para 24 of the plaint it had 
been stated that the plaintiff had reliably 
learnt that an order of dismissal had 
already been passed against him and one 
of the reliefs sought was as follows: 

“(a) For declaration that the order of 
Divisional Engineer, Asansole contained 
in his memo. No. 251TA/65/RB dated 
10-12-1965 holding the plaintiff guilty 


and holding him liable for dismissal was ` 


illegal, void and without jurisdiction.” 
The amendment which had been sought 
for and allowed was for adding the fol- 
lowing further relief in the plaint: 
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“For declaration that any order of dis- 
missal passed on the basis of the report 
of the Enquiry Officer or the order con- 
tained in Memo. No. 251/TA/65/RB dated 
10-12-1965 is illegal, void and without 
jurisdiction and that the plaintiff con- 
tinues to be in service and is entitled’ to 
get his salary and allowances which he 
was gettting on the date the illegal order 
of dismissal was given effect to.” 


14. The second contention of Mr. B. C. 
Ghose, however, appears to have sufi- 
cient force. In view of the pleadings of 
the parties a specific issue with regard 
to the non-service of the notice under 
S. 80 had been framed by the trial Court 
and it was issue No. 4. The judgment of 
the trial Court shows that at the time of 
hearing this issue was not pressed. This 
clearly means that the respondents had 
impliedly waived the requirement of the 
notice. It is not possible to interpret this 
attitude on the part of the respondents 
in any other manner. If that was so, the 
learned trial Judge was quite justified in 
proceeding to decide the other issues in- 
volved in the case. It may be mentioned 
that the Union of India, respondent No. 1 
in its appeal before the District Judge 
did not challenge the findings on merit so 
far as the other issues were concerned. 
The only issue pressed before the learn~ 
ed District Judge was that the suit should 
not have been entertained on account of 
non-service of the notice on the appel- 
lant. While the learned District Judge 
mentioned in his judgment that issue 
No. 4 relating to non-service had not 
been pressed by the appellant before the 
trial Court, he did not consider the ques- 
tion as to whether by not pressing issue 
No. 4, the Union of India had impliedly 
waived the provisions relating to the 
notice. Instead of considering this ques- 
tion, the learned District Judge addres- 
sed himself to the question as to whe- 
ther on account of the fact that the plain- 
tiff had no time in view of the action 
threatened by the respondent A. E. W. 
to serve the notice and wait for two 
months before instituting the suit. On 
the basis of the decision.in the case of 
the State of Bihar v. Jiwan Das Arya, 
(1970 BLJR 843) : (AIR 1971 Pat 141) 
he observed as follows (at p. 849 of 
BLJR): (at p. 145 of AIR): : 


“In this case it has been held by the 
Hon'ble Patna High Court that S. 80, 
C. P. C. is express, explicit and manda- 
tory and it admits of no implications or 
exceptions...... It is, however, difficult to 
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accept the view that merely because the 
threatened or the imminent action is to 
take place in a period shorter than the 
requisite period of two months required 
for giving notice under S. 80 of the Code, 
‘the authority concerned waives the pro- 
tection of S. 80, C. P. C.” 
It has already been pointed out that the 
learned District Judge has mentioned 
în his judgment that issue No. 4 had not 
been pressed by the respondents but he 
has not considered the question whether 
the giving up of the issue by the respon- 
dents at the trial did or did not amount 
to waiver of the notice. This was a vital 
question to be considered. So far as the 
decision in 1970 B L J R 848: 
(AIR 1971 Pat 141) is concerned 
there is nothing in it which may be sald 
to be against the principle laid down in 
Vellayan Chattier’s case (AIR 1947 PC 
197) (supra) that notice under S, 80 is 
for the benefit of the authority concern- 
ed and that the same may be lawfully 
waived by it On the other hand, this 
fact had been noticed therein and ac- 
cepted as the established legal position. 
Accordingly, the appeal is allowed and 
the judgment and decree of the learned 
District Judge are set aside and those of 
the trial Court are hereby restored, In 
the particular circumstances of this case 
parties are directed to bear their own 
Costs. 

GOBIND MOHAN 


I agree, š 


MISRA, J.:— 
Appeal allowed. 


‘AIR 1978 PATNA 46 
(RANCHI BENCH) 

D. P. SINHA AND CHAUDHARY SIA 
SARAN SINHA, JJ. 

Gopal Nath Sharma etc, Petitioners 
v. The State of Bihar and others, Res- 
pondents. ; 

Civil Writ Jur. Case Nos. 80 and 79 of 
1977 (R), D- 10-8-1977. 
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Cases Referred: Chronological Paras 
‘AIR 1975 SC 266 7 
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Gopal Nath Sharma v. State 


ALR 


Priti Sinha, for Petitioners; Ram Nandan 
Sahay Sinha, G. P., for Respondents. - 

ORDER: — Civil Writ Jurisdiction 
Case Nos, 80 and 79 of 1977 have been 
heard together as a common point of 
law arises for decision on similar facts. 
In C. W. J. C. No. 80 of 1977 Gopal 
Nath Sharma, the petitioner in this case, 
has prayed that the order contained in 
Annexure-2 of 8th Aug. 1975 be quashed, 
In C. W..J. C. No. 79 of 1977, the peti- 
tioner, namely Bhola Nath Choudhary 
bas prayed that the order ‘contained in 
Annexure-3 of the same date be quash- 
ed. The petitioner in either case by the 
said Annexure has been black-listed per- 
manently and debarred from purchasing 
any forest coupe and to work as an agent 
of any forest contractor in the Bihar 
Forest Department. The orders contained 
in both the annexures have been passed 
by the Chief Conservator of Forest, Bihar 
and the same were communicated to the 
petitioners by the Divisional Forest Offi- 
cers concerned who are respondent No. 3 
in the writ petitions.. 

2. The case of the petitioners fs that 
they had been doing forest contract 
business under Forest Department for - 
about 15 years, during the course of 
which they had specialised and adopted 
forest contract as their livelihood and 
have made huge investments in machines 
ete, and for organising a big establish- 
ment. They have executed a good num- 
ber of important forest contracts satis 
factorily and with credit. It appears 
from Annexure-2. that petitioner Gopal 
Nath Sharma the petitioner in C. W. J.C. 
No. 80 of 1977 had purchased two coupes 
fn Saranda Forest Division during 1973- 
74 from the Forest Department and he 
had to deposit Rs. 55,805.00 intially for 
obtaining work. order. The, allegation is 
that he did not actually deposit that 
amount but produced Treasury chalans 
showing that the said deposit had been 


-made by him. It transpired subsequently 


that the chalans were forged. After 
detection of the forgery a police case 
was instituted on information lodged by 
respondent No. 3. That case is said to 
be pending. The working of the coupes 
purchased by the petitioner was stopped, 
all forest produce lying in his depot were 
seized and the renewal of the term of 
the depot was not allowed. It is said that 
the said petitioner filed two writ petitions 
before this Court being C.W J.C. Nos, 
1837 and 1838 of 1974 against the above 
orders. Both the writ petitioners were 
heard on the 10th of Jan. 1975 and it is 
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stated in the petition that they had been 
dismissed (in limine) at the time of ad- 
mission, The portion of the order con- 
tained in Annexure-2 against which the 
petitioners have made a grievance in this 
petition is as follows: 

“The facts stated above would indicate 
that Shri G. N. Sharma is thoroughly 
unreliable and is not fit to be intrusted 
with any contract in the Bihar Forest 
Department. 


It is thereby ordered that Shri 
G. N. Sharma be permanently black-list- 
ed and debarred from purchasing any 
coupe and to work as agent of any forest 
contractor in the Bihar Forest Depart- 
ment.” 


3. The other case (C. W. J. C. 79 of 
1977) is that of Bhola Nath Choudhary, 
Annexure-3 related to the purchases 
that had been made by the said peti- 
tioner during the years 1973-74 and 1974- 
75 in Saranda Forest Division, in four 
lots the total price of which was 
Rs. 1,67,500.00, out of that amount the 
petitioner was required to deposit 
Rs. 78,150.00 as the initial instalment. 
It is alleged in Annexure-3 that he did 
not actually deposit the said amount of 
Rs. 78,150.00 towards the instalment and 
produced Treasury Chalans showing 
payment of the said amount and on the 
basis thereof obtained work order for ex- 
tracting forest produce from the coupes 
purchased by him, Subsequently, it 
transpired that the report was lodged 
by respondents No. 3 with the police 
with regard to the same and a case was 
instituted which is said to be pending. 
This petitioner also filed two writ cases 
before this Court being C.W.J.C. 
Nos, 1834 and 1835 of 1974 ‘both of 
which were dismissed on the 10th of 
Jan. 1975. (According to the petitioner 
the dismissal was in limine at the time 
of admission). After reciting the above 
facts, amongst other facts, the following 
orders were ‘passed (vide Annexure 
No. 3) 

“The facts stated above would indicate 
that Shri B. N. Choudhary is thoroughly 
unreliable and is not fit to be intrusted 
with any contract in the Bihar Forest 
Department. i 

It is hereby ordered that Shri B. N. 
Choudhary be permanently black-listed 
and debarred from purchasing any 
coupe and to work as agent of any forest 
contractor in the Bihar Forest Deptt.” 

4. It is, therefore, manifest that 
identical orders black-listing and debar- 
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ring the petitioners from purchasing any 
coupe and to work as an agent of any 
forest contractor in the Forest Depart- 
ment of the Government of Bihar have 
been passed. 

5. Mr. Balabhadra Prasad Singh, 
learned counsel appearing on behalf of 
the petitioners, has contended that the 
orders contained in Annexures 2 and 3 
respectively, are vitiated and involved 
civil consequences to the petitioners and 
even then the petitioners were not given 
any opportunity of making a representa- 
tion against the proposal to black-list and 
debar them as mentioned above. 


6. A counter-affidavit has been filed 
on behalf of respondent No. 3 in which 
the facts stated in the Annexures have 
been reiterated arid if has been said that 
the petitioners did have an opportunity 
of making representation before this 
court at the time of admission of the writ 
applications filed by them which had 
been heard and dismissed. It has not, 
however, been denied that the petitioners 
were not given an opportunity to make 
representation or to be heard with re- 
gard to the proposal to black-list and 
debar them as above, 


7. In support of his contention Mr. 
Singh cited the decision of the Supreme 
Court in the case of M/s. Erusian Equip- 
ment and Chemicals Ltd. v. State of 
West Bengal (AIR 1975 SC 266) in which 
under similar circumstances it had been 
held as follows (at p. 269) 

“Blacklisting has the effect of prevent- 
ing a person from the privilege and ad- 
vantage of entering into lawful relation- 
ship with the Government for purposes 
of gains. The fact that a disability is 
created by the order of blacklisting indi- 
cates that the relevant authority is to 
have an objective satisfaction. Funda- 
mentals of fair play require that the per- 
son concerned should be given an op- 
portunity to represent his case before he 
is put on the blacklist.” 

8. Elaborate reasons have been given 
in the judgment of the Supreme Court 
for holding the above view. It would 
appear that the petitioners who had 
filed the writ cases before the Supreme 
Court were also contractors under the 
Government, the Government being the 
Government of West Bengal and the 
question which had been raised there for 
decision of the Supreme Court was 
identical with that which arises in the 
writ cases on hand, namely, as to whe- 
ther the person who is put on the black- 
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“list ` by- the Government is entitled to be 
heard before his name is put on the 
| The petitioners in the said 
case had been black-listed on the ground 
of justification for believing that the firm 
had been guilty of malpractice such as 
bribery, corruption and fraud. They had 
been blacklisted on the ground that there 
were proceedings pending against them 
for alleged violation of the provisions of 
Foreign Exchange Regulations Act. It 
was found that the blacklisting order did 
not pertain to any particular contract 
and that it was a blanket bar as in the 
cases before us and it created a barrier 
between the persons black-listed and the 
Government in the matter of transac- 
tions, as such the orders involved civil 
consequences and cast a slur on the peti- 
tioners. It has been pointed out that 
where the State is dealing with indivi- 
duals in transactions of sales: and pur- 
chase of goods, the two important 
factors are that. an individual is entitled 
to trade with the Government and an 
individual is entitled to a fair and equal 
treatment with others. A duty to act 
fairly can be interpreted as meaning a 
duty to observe certain aspects of rules 
of natural justice, which they found had 
been denied in the -case of the petitioners 
who had preferred the writ applications 
before the Supreme Court. Therefore, 
the Supreme Court allowed the writs 
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He, however, conceded that those re- 
presentations did not relate to the ques- 
tion as to whether or not they should be 
blacklisted and debarred. In fact, it ap- 
pears that the petitioners had no infor- 
mation of the fact that the orders black- 
listing and debarring them: would be 
passed by the authorities concerned even 
before the decision of the cases instituted 
against them. In the circumstances it is 
obvious that the petitioners did not get 
any opportunity of making a representa- 
tion and of being heard in respect of the 
orders in Annexures 2 and 3 blacklisting 
and debarring them. 

11. The writ applications are there- 
fore, allowed and it is hereby directed 
that the authorities will give opportu- 
nity to the petitioriers to represent their 
eases and they will hear the petitioners 
as to whether their names should be put 
on the blacklist or not. It is made clear 
that their decision on this question will 
not have any effect on the proceedings 
which are pending against the petitioners. 
and any decision of the authorities on 
blacklisting will have no effect on the 
correctness of any of the facts involved 
in those proceedings. Annexures 2 and 3 
are hereby quashed subject to the above 
direction. There will be no order as to 
costs. 


Petitions allowed, 


and directed that the authorities should , 


give opportunity to the petitioners to re- 
present their case and the authorities 
would hear the petitioners as to whether 
their names should be put on the black- 
list or not, 

9. Since the cases of the petitioners 
in the writ applications before us stand 


‘almost on the same footing as in the 


above reported case, there is no reason 
why a similar order should not be made 
in their favour as admittedly they were 
not given any opportunity of making re- 
presentation against the proposal of 
black-listing them and debarring them 
from obtaining ‘contracts from the Forest 
Department and acting as agents of any 
contractor of the Forest Department, of 
the Government, 

10. Learned counsel appearing on be- 
half of respondent No. 3 contended that 
the reasons on the basis of which the 
petitioners have been black-listed and de- 
barred have already been set forth in the 
Annexures 2 arid 3. He has further 
pointed out that certain representations 
had been made by the petitioners before 
the blacklisting orders had been passed. 
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Ramji Jankiji and another, Appellants 
v. Mauni Baba Kale Kambalwala Jal 
Siyaram Dasji and others, Respondents. 

A. F. O. D. No. 383 of 1963, D/- 22-7- 
1977.* 

(A) Evidence Act (1 of 1872), S. 114 (g) 
— Absence from witness-box of plaintiff . 
— Credibility of plaintiff's case — Court 
can draw adverse inference, 


It is true that there is no rule of law 
that the plaintiff must examine himself 
as a witness in order to establish his 
ease, But a Court of law is entitled to 
draw an inference adverse to the plain- 
tiff if he does not have the courage to de- 
pose what he has claimed to prove facts 
mentioned, in the plaint. A Court would 
be fully justified in not accepting the 





. *(From order of Alakh Sundar Pd.. Addl. 
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averments in the plaint unless there is 

other coercive evidence in support of it. 
(Para 5) 

Anno. AIR Manual (3rd Ee) Evidence 
Act (1872), S. 114 N. 50. 

(B) Civil P. C. (5 of 1908), O. 6, R. 2-— 
Claim of the plaintiff that he had in-- 
herited office: of Shebait — Claim not 
substantiated on any rule of law or usage 
— Plaintiff's case to recover temple pro- 
perties must fail, (Hindu Law — Reli- 

, gious Endowments.) l 

It is well established that in order to 
succeed to the office of Shebait the rule of 
succession existing in any monastic order 
amongst Hindus must be clearly pleaded 
and established. The rule of succession 
applicable to ordinary Hindus of the mun- 
dane world does not apply to Shebaits. 
Among them there are various modes of 
succession, Sometimes it is by nomina- 
tion by. the previous Shebait. At others 
it devolves by selection amongst the 
Chelas of the previous Shebait.: Thus it 
is essential that a plaintiff in order to 
succeed in his case of being a Shebait. 
must specifically plead the order of suc- 
cession on the basis of which he claims 
to be the Shebait. (Para 9) 

Held that the plaintiff failed to show 
by any rule of law, custom or usage that 
he was entitled to succeed K as Shebait 
of the temple. The case of the plain- 
tiff, therefore, to recover the temple 
Properties from defendant was liable to 
be rejected. AIR 1930 PC 245 and AIR 
1938 PC 216 Rel. on. (Paras 9, 11) 

Anno. AIR 'Comm. C. P. C. (1908) {8th 
Edn.) O. 6 R. 2. N. 1. 

(C) Civil P. C. (5 of 1908), O. 1, R. 9— 
— Suit for recovery of temple properties 
— Temple a public trust — Defendant in 
possession of properties by virtue of au- 
thorisation from State Board of Religious 
Trusts — Held that State Board was 
necessary party and in its absence no re- 
lief could be granted to the plaintiffs. 

(Para 12) 

Anno. AIR Comm. C. P. C, (1908) (8th 
Edn.) O. 1, R. 9, N. 5. 

(D) Civil P. C. (5 of 1908), O. 9, R. 9— 
Bar óf fresh suit — Previous swit by 
plaintiff for declaration that he had in- 
herited office of Shebait and for posses- 
sion of temple property dismissed for de- 
fault — Restoration application also dis- 
missed for default — Parties, subject- 
matter and cause of action being the 
same fresh suit was barred by O. 9, R. 9. 

: (Para 13) 

Anno. AIR Comm. Civil P. C. (1908) 

(8th Edn.) O: 9 R. 9 N. 7-A, 
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Cases Referred : Chronological: 

AIR 1938 PC 216 l ae 
AIR 1930 PC- 245 8g 


(1866-67) 11. Moo. Ind App 405 (PC). © 10. 
N. N. Roy, B. N. Chatterjee, S. K. 


Chattopadhaya and Miss Jaya Roy, for 


ie, 


Appellants; S. K. Mazumdar, Ram Nan- 
dan Sahai Sinha and A. Sahay. for Res- 
pondents. ” 


.UDAY SINHA, J.:— This is an appeal 
by the plaintiffs against a judgment and 
decree passed by the Additional Subordi- 
nate Judge, Jamshedpur dated the 10th 
April, 1963. 

2. The plaintiffs’ suit was for (a) de- 
claration that the disputed properties 
mentioned in the schedule to the plaint 
belonged to the deities Ramji Janakiji 
through their Shebait Ramratan Dasji 
and (b) for recovery of the suit proper- 
ties mentioned in Schedule A to the 
plaint. The plaintiffs’ case was that the 
suit properties belonged to the deity 
Ramji Janakiji, plaintiff No. 1 of which 
plaintiff No. 2 was the Shebait. The pro- 
perties appertained to a temple at Jugsa- 
lal in the town of Jamshedpur known as 
Ramtikari temple. According to the 
plaintifis, the deity was consecrated by 
Ram Kumar Das, who was its Shebait 
and was Managing the properties in suit 
in that capacity. The properties of the 
temple were acquired by him from Cha- 
ran Pradhan. According to them, Ram 
Kumar Das died in 1934. On his death 
his Chela Kalyan Das took over the 
Management of the properties as Shebait 
and performed the religious obligations 
required of him in respect of the deities. 
Kalyan Das died in 1944 without nomi- 
nating anyone as successor Shebait. After 
his death Ramratan Dass, plaintiff No. 2 
“being the nearest collateral” became the 
Shebait of the Ramtikari temple and 
continued in’ possession of the suit pro- 
perties, According to the plaintiffs, Ram- 
ratan Dass happened to be the Shri 
Mahanth of Papuria Math at Puri and, 
therefore, he could not manage the day- 
to-day work personally. He, therefore, 
deputed his representative Gangaram 
Dass to perform the Rajbhog, etc. of 
the deities, and to manage the properties 
of the Ramtikari temple. Gangaram Das 
was only a nominee of plaintiff No. 2 and 
was not a Shebait himself. In 1953 
Gangaram Das relieved himself of the 
obligations of the Ramtikari temple .and 
went away on pilgrimage. Thereafter, 
the plaintiffs contend, Ramratan Das re- 
quested defendant No. 1 Mauni Babu 
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Kale Kambalwalla Jai Siyaram Dasji to 
look after the deities, to perform the 
“religious duties and to manage the pro- 
perties of the temple. As it happened, 
_ ‘defendant No,-1 fraudulently became in- 
_ dependent of the Papuria Math. It has 
been alleged that he did not render ac- 
counts of the collections and expenses to 
plaintiff No. 2 and, therefore, a registered 
notice was sent to him for giving ac- 
counts for the properties of the temple. 
The registered notice having proved in- 
effective, plaintiff No. 2 deputed Ganpat 
Rai to defendant No. 1 for the same pur- 
pose, but defendant No. 1 did not pay 
any heed to him. Plaintiff No. 2, there- 
fore, filed Title Suit No. 18 of 1955 for 
declaration of title of Mahanth Ramratan 
Dass, plaintiff No. 2, to the properties 
mentioned jn Schedules.B, C and D of that 
plaint (the properties mentioned in the 
schedules of that suit were the same as 
the suit properties in the present suit). 
That suit was dismissed for default on 
16-5-1957. An application for restora- 
tion of the suit was filed in terms of O. 9, 
R. 9 of the C. P. C., but that also was 
dismissed for default. In regard to Title, 
Suit No. 18 of 1955, the plaintiffs have 
contended that that suit was ill advised, 
as plaintiff No. 1 was the real owner of 
the properties and not -plaintiff No. 2 
‘and, therefore, the plaintiffs abandoned 
that suit. The plaintifis claimed to he 
in possession of the properties of Ramti- 
kari temple and as defendant No. 1 had 
failed to render accounts, the present 
suit had to be filed for the reliefs men- 
tioned above. Defendants Nas. 2 and 3 
were impleaded in the suit on the aver- 
ment that they were looking after the 
temple on behalf of defendant Ne. 1, who 
often used to remain away from the 
temple at Jugsalai. 


3. The case of defendant No. 1 is 
based on more than one plank. The first 
part of his case is that the Ramtikari 
temple was a public Hindu Religious 
Trust, the management of which vested 
in the Bihar State Board of Religious 
Trusts. In 1959 the Board recognized 
Mauni Baba, defendant No. 1 as trustee 
of the endowment. Thus the defendant 
was in possession of the properties of the 
temple on the authority of the Bihar 
State Board of Religious Trusts and, 
therefore, the reliefs prayed for by the 
plaintiffs could not be granted, in the ab- 
sence of the Board. 


The second part of the defendant's case 
was that the temple idol had been m- 


Ramji Jankiji- ve Mauni Baba (dae ‘Sinha I) 


ALR 


stalled: and the temple constructed. by one 
‘Shee Samal Marwari and not by Ram 
Kumar Das. A registered deed of Arpan- 
nama (Ext. Q} was executed. by him on 
25-8-1922 wherein“ it was recited that. 
three years; earlier he had constructed a 
pucca building at Ramtikari and had: in- 
Stalled the deity of Shri Shri Ram- 
jankiji. The deed set out in explicit. 
terms that after the death of Sheo Samal 
Marwari four trustees were to succeed 
Sheo Samal Marwari to manage the 
affairs of the temple. According to the 
contesting defendant, there never was 
any Shebait, in the temple. Neither Ram 
Kumar Dass nor Kalyan Dass. was She- 
bait in respect of the temple and. its: pro- 
perties. Gangaram Dass was. also; only a 
Pujari of the temple. The defendant 
stoutly: denied being in possession of the 
temple and its properties as nominee of 
Papuria Math. or of Mehanth Ramratam 
Dass. ‘That being the position, Ramratan 
Dass, plaintiff No. 2 had no right to be 
declared: the Shebait of this temple. The 
contesting defendant has further contend- 
ed that after the unceremonious depar- 
ture of Gangaram Das. in 1953, the: trus- 
tees. of the temple and the public thrust 
upen him the obligations of Sewa, Puja, 
Rajbhog etc. of the deities. The suit of 
plaintiff No. 2 (Title Suit No. 18 of 1955) 
having been dismissed: far default in 1955, 
the defendant also: pleaded the bar pre- 
scribed under O. 9, R. 9 of the C. P. C 

4. Upon the pleadings, substance of 
which has been mentioned above, the 
trial court framed fifteen issues which 
were as follows :— 

“I. Have the plaintiffs got any cause 
of- action for the suit? 

2. Is the suit as framed maintainable? 

3. Is the suit barred by O. 2, R. 2 and 
©. 9, R. 9, C. P. C.? 

4. Is tħe suit barred by any law of 
limitation 7 : 

5. Is the suit bad for misjoinder of the 
defendants Nos. 2 and 3 and non-joinder 
of the Bihar State Board of Religious 
Trust? _ 

6. Is the suit bad for want of: sanction 
of the Bihar State Board of Religious 
Trust under the Bihar Hindu Religious 
Trust Act, 1950 2 

7. Has. the suit been undervalued? If 
so, what is its proper valuation ? 

8. Is the court-fee paid insufficient ? 

9. Was late Ram Kumar Das, founder - 
of the Ramtikari Math and Mandir and 
whether he installed the deities the plain- 
tiff No. 1, in the temple 2 ; 
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10. Is the defendant No. 1 Cne Tate 
Shri Mahanth Jagannath Das? _ 

11. Has the defendant No. 1 been ap- 
pointed as Sebait of the deities the plain- 
tiff No. 1, and ‘the properties of the Ram- 
tikri Mandir and Math including the dis- 
puted properties ? 

12. Has the plaintiff No. 2 inherited the 
office of Shebaitship of the deities, the 
plaintiff No. 2 from late Kalyan Das as 
his nearest collateral? 

13. Is the plaintiff No. 2 entitled i de- 
cree for recovery of Rs. 1,000/- or any 
other amount on payment of deficit 
court-fees, if ‘any’? 

14. Is the plaintiff No. 2 entitled to de- 
cree for recovery of possession of the dis- 
puted properties. 

15. To what relief, if any, 
plaintiffs entitled in this suit ? 
In regard to issue No. 3, the trial court 

held against the plaintiffs and held that 
the suit was barred. Issues Nos. 5 and 6 
were also decided against the plaintiffs. 
It was held that the suit was bad for non- 


are the 


joinder of the Bihar State Board of Reli- 


gious Trusts as well as for want of sanc- 
tion by the said Board. In regard to the 
merits of the case, which- were covered 
by issues Nos. 9 to 12, the findings of 
the trial court were all against the plain- 
tiffs.. The plaintiffs being aggrieved by 
the judgment and decree of the learned 
subordinate Judge filed the present ap- 
peal which thas been pressed with ail 
seriousness which learned counsel for the 
appellant was capable. 

5. Before I proceed to consider the 
merit of the rival contentions, I wish to 
observe a striking feature of the case. 
That is the absence from witness box of 
Ramratan Dass, plaintiff No. 2 and 
Gangaram Dass, a nominee of plaintiff 
No. 2, Mahanth of Papuria. Both of 
them were alive when the matter was 
pending before the trial court but neither 
did Ramratan Dass examine himself in 
support of the case set up on his behalf 
nor was Gangaram Dass, his nominee at 
Ramtikari temple examined to support 
the plaintiffs’ case. The evidence leaves 
no manner of doubt that Gangaram Dass 
is still alive. The absence of Ramratan 
Dass and Gangaram Dass tasts serious 
doubt on the credibility of the plaintiffs’ 
‘case. Learned counsel for the appellants 
tried to soft-pedal this ‘circumstance by 
submitting that it was not mecessary for 
Ramratan Dass to have examined him- 
self since Adhikari Parmanand Das, who 
was managing the affairs of Papuria Math 
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had deposed on behalf of the plaintiffs. 
It is true that there is no rule of law 
that the plaintiff must examine -himself 
as a witness in order to establish’ his 
case. But a Court of law. is entitled to 
draw an inference adverse to the plain- . 
tiff if he does not have the courage to 
depose what he has claimed to prove 
facts mentioned, in the plaint. A Court 
would be fully justified in not accepting). 
the averments in the plaint unless there 
is other coercive evidence in support of 
it. The only evidence in this case in re- 
gard to the origin of Ramtikari temple 
on behalf of the plaintiffs was that of 
P. W. 13 Adhikari Parmanand Das. I 
should have expected Ramratan Das to 
have examined himself as a witness at 
least to depose that what was stated in 
the plaint was true and that whatever 
the managing officer of Papuria. Math, 
P. W. 13-had deposed was correct and 
he had his’ blessings. In the absence of 
Ramratan Das, the uncorroborated testi- 


mony of Adhikari Parmanand Das fails 


to enthuse confidence. The evidence ad- 
duced on behalf of the plaintiffs gives the 
impression that it is Adhikari Parmanand 
Dass, who is fighting the litigation for 
his -own benefit. That impression gets 
stronger when it is seen that the plaint 
of the title suit of 1955 was verified by 
Sadashiva Rath, a Manager of Adhikari 
Parmanand Dass and the plaint in the 
present suit was verified by Adhikari 
Parmanand Dass. The involvement of 
Ramratan Dass, the Mahanth of Papuria 
im respect of the properties and temple 
of Ramtikari appears to be wanting in 
both the suits, 

6. The first submission urged on be- 
half of the plaintiffs- appellants was that 
the finding of the trial court in regard to 
installation and consecration of the dei- 
ties arrived at by the trial court was 
wrong and unfounded. Learned counsel 
pressed before us the evidence of P. W. 8 
in this connection, He placed reliance 
upon his evidence in para. 2 where he 
had stated that Ram Kumar Dass had 
consecrated the temple in question. Ac- 
cording te the witness, he had installed 
and performed the Pratistha of Ramji 
Jankiji and he used to look after the idol 
and the temple. This piece of evidence. 
according to learned counsel for the ap- 
pellants, showed that Ram Kumar Dass 
was the Shebait of the deities and the 
properties of the temple at the time of 
consecration were his own properties. 
The evidence of this witness was consi- 
dered as of no consequence by the trial 
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court. “In my view, the evidence of 
P. W..8 cannot lead to the. conclusion 
Suggested by learned counsel for the ap- 
pellants, It only shows that Ram Kumar 
Dass was present, may be as the chief 
religious man, at the time of the instal- 
lation of the deities. This piece of evi- 
dence cannot destroy. the effect of Ext. O, 
a registered document, in any manner. 
Ext. O is a registered document of 1922 
executed by Sheo Samal Marwari. It is 
recited therein that he had - constructed 
three years earlier a pucca building at 
Ramtikari and had installed the deity of 
Shri Ram Janakiji and that he was meet- 
ing the entire expenses of Seba, Puja etc., 
the evidence of P. W. 8 may be quite 
consistent with Sheo Samal Marwari 
having consecrated the temple and de- 
dicated the temple and placed Ram 
Kumar Dass as the Pujari or the sole re- 
ligious person in charge of the temple. 
The incompetency of the witness to speak 
in respect of the consecration of the 


temple is clearly brought out in para. 9. 
.of his evidence where he stated that the 


Pratistha of the idol-had been performed 
before he had come to Jugsalai and that 
he could not say who was previously the 
owner of the land on which the Ashram 


stood. He also stated that Ram Kumar 


Dass being a Sadhu having neither in- 
come nor money and his expenses and 
that of the temple were met by the 
money of the common people. The evi- 
dence of this witness in paras. 9 and 11 
is sufficient to reject his evidence for the 
purpose of which he was examined. It is 
obvious from Exts. O and O/1 that Ram 
Kumar Das was not the Shebait of Ram- 
tikari temple. The true state of affairs 
seems to appear clearly from the two 
registered Arpannamas. In Ext. O it is 
clearly recited that during the lifetime 
of Sheo Samal Marwari he alone was to 
possess the endowed properties. He no- 
minated some trustees named therein to 
look after the temple and to meet the 
expenses of the worship of the deities 
after his death. In Ext. O/1 Saheb Ram 
Sao clearly stated that Ram Kumar Das 
alias Mauni Baba was the Paricharak of 
the temple. Thus by no stretch of ima- 
gination could it be contended that Ram 
Kumar Das was the Shebait of the tem- 
ple. The case of the plaintiffs that Ram 
Kumar Das was the Shebait was rightly 
rejected by the trial court. The genuine- 
ness of Exts. O and O/1 cannot be doubt- 
ed for a moment since they were exe- 
cuted in 1922 and 1931 respectively 
when they had no reason to make false 
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or wrong statements specially when they 
weré making dedication of their own 
properties, Therefore, in complete agree- 
ment with the findings of the trial court 
arrived at in para. 33 I hold tbat Ram 
Kumar Dass was not the founder of the 
Ramtikari- Mandir nor he installed the 
deities. Sheo Samal Marwari must be 
held to be the founder of the temple. 
Ram Kumar Dass cannot be said to be 
higher than a Paricharak, He was not 
the Shebait. 


7. Learned counsel for the appellants 
did not make any effort to support their 
case on the basis of the ex parte decree 
in Title. Suit No. 18 of 1955. That. suit 
clearly indicates the sordid attempt of 


. Kalyan Dass to convert the temple pro- 


perties as his own private properties. 
The suit not having been filed against the 
defendants in representative capacity, 
the decree obviously cannot bind the 
present defendants. The claim of the 
plaintiffs that the suit properties had. 
been acquired by Ram Kumar Dass from 
Charan Pradhan has no. legs to stand 
upon. There is complete want of docu- 
mentary evidence in this behalf. It has 
not been established by any documen- 
tary evidence that the suit lands ever 
belonged to Charan Pradhan at all, The 
assertion of P, W. 13, the real plaintiff 
in the suit, in this behalf has only to be 
stated to be rejected. The evidence of 
defendant’s witnesses Ramautar Upa- 
dhaya (D. W..4), Mahabir Singh (D. W. 5) 
and Kamla Kant Mishra (D, W. 6) give a 
Jong hand in establishing that the Ram- 
tikari temple and Math had been estab- 
lished and started by the members of tha 
public and not by private individuals 
like Ram Kumar Dass, Kalyan Dass or 
Gangaram Dass. 


8. In regard to the finding on issue 
No. 10, learned counsel for the appel- 
lants did not accept it as correct. Hav- 
ing heard learned counsel for the appel- 
lants and having perused the evidence 
on the point, I am in complete. agree- 
ment with the finding of the trial court. 
The evidence of D. W. 2 Ramdeyal Das, 
D. W. 3, Gobardhan Das and D. W, 4 
Ram Autar Upadhya fully support the 
claim of defendant No, 1 that he was 
Chela of Jagannath Dassji. On the other 
hand, we have the solitary evidence of 
P. W. 13 who denied that Jai Siaram 
Dass alias Mauni Baba was Chela of 
Jagannath Dassji. The defendant’s. wit- 
nesses on this point in controversy had 
no axe of their own to grind. On the 
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other hand P. W. 13 Adhikari Parma- 
nand Das was clearly an interested wit- 
ness. The evidence of the defendant, 
therefore, far outweighs the evidence on 
behalf of the plaintiffs. All the same I 
must observe that the finding 
on issue is not very ma- 
terial for deciding the claim of 
the plaintiffs.. I have. already held 
that there was no Shebait in temple. and 
that trustees were managing it.. That 
being the position, plaintiff No. 2 could 
have no right or title in the temple and, 
therefore, it is immaterial whether de- 
fendant No. 1 was a Chela of Jagannath 
Dass or not. 

8-A. The case of pleintiff No. 2 that 
he succeeded on the death of Kalyan 
Dassji to the Gaddi of Ramtikari temple 
is clearly unconceivable. [t has not been 
asserted in the plaint that Ramtikari 
temple is subordinate Math of Papuria 
Math. The evidence of P. W. 13 in para. 
95 is to the effect that Ram Kumar 
Dassji and Kalyan Dassji were indepen- 
dent proprietors of Ramtikari temple 
and so neither they ever gave any ac- 
count of income and expenses nor any 
account was ever demanded from them 
on behalf of Puri Papuria Math. This 
clearly shows that Ramtikari temple was 
not subordinate to Papuria Math. 

9. Learned counsel for the appellants 
argued with all the force at his com- 
mand that plaintiff No. 2 had inherited 
the office of Shebait of Ramtikari tem- 
ple, after the death of Kalyan Das. This 
claim, however, has not been substan- 
tiated on any rule of law or usage. It is 
well established that in order to succeed 
to the office of Shebait the rule of suc- 
cession existing in any monastic order- 
amongst Hindus must be clearly pleaded 
and established. The rule of succession 
applicable to ordinary Hindus of the 
mundane world does not apply to She- 
baits. Among them there are various 
modes of succession. Sometimes it is by 
nomination by the previous Shebait, At 
others it devolves by selection amongst 
the Chelas of the previous Shehbait. Thus 
it is essential that a plaintiff in order 
to succeed in his case of being a She- 
bait must specifically plead the order of 
succession on the basis of which he 
claims to be the Shebait. Unfortunately, 
the plaint filed in the case suffers from . 
a serlous lacuna in this behalf. The ob- 
servations of the Privy Council in (Baba) 
Jwala Das v. Pir Sant Das (AIR 1930 
PC 245), quoted below are useful (at 
p. 246): yh 


the 


ed counsel for the plaintiffs 


(Uday Sinha J.) [Prs.8-9] ` Pat. 53- 


“It is admitted by counsel for the res- 
pondents that under these circumstances 
the burden was upon them to establish 
the right they claimed, and their Lord- 
ships have no doubt that this is so.” 

In Mohani Satnam. Singh v. Bawan 
Bhagwan Singh (AIR 1938 PC 216) it 
was observed that there can be nò doubt 
that succession to the office of Mahant, 
and the ownership of the Math property, 
is to be regulated by the custom of a 
particular Math and the plaintiff in a 
suit is -bound to allege and prove what 
the custom of the particular Math was 
and that his acquisition of the 
Mahantship was in accordance with 
such custom. Testing the . plaint 
in the present case by standard 
laid down in the two Privy Council 
cases, the submission of the plaintiffs 
fails far short of the requirement. All 
that has been stated in the plaint is that 
plaintiff No. 2 being the nearést collate- 
ral of Kalyan Dass became the Shebait. 
From this cryptic statement learned 
counsel for the appellants tried to spin 
out that the rule of succession applic- 
able to Ramtikari temple was that on 
the death of a Shebait the nearest colla- 
teral succeeded to the previous Shebait. 
I regret the argument, though ingenious, 
cannot be spun out from the contents 
of the plaint. The statement in the plaint 
of plaintiff No. 2 being the nearest col- 
lateral became the Shebait is a state- 
ment of fact and not the statement or 
the case ir regard to rule of succession. 
Plaintiff No. 2 did not consider it neces- 
sary or appropriate for reasons best 
known to him to examine himself as a 
witness in the case. The only witness to 


Support his case was the Adhikari Par- 


manand Das of Papuria Math, who was 
examined as P. W. 13 in the suit. Accord- 
ing.to P. W. 13, who represents plaintiff 
No. 2, the case as propounded by learn- 
from the 
contents of para, 4 of the plaint has been 
given a go-by. According to the witness, 
the claim of plaintiff No. 2 was based 
upon the rule that if the Mahant of a 


temple died without any Chela, then the 


Puri Papuria Math being the superior 
Math -was entitled to nominate its ` own 
Shebait. This case is entirely different 
from that claimed in para. 4 of the plaint. 
It was essential for the plaintiffs to 
plead that Kalyan Das died without any 
Chela and that Ramtikari Math was a 
subordinate Math of Papuria Math. Not 
having done so, the plaintiffs cannot be 
permitted to build up a new case in evi- 
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dence. In that view of the matter, it has 
jto. be held that the plaintiffs have failed 
te show by any rule of law, custom or 
usage that plaintiff No. 2 was entitled to 
succeed Kalyan Dass as Shebait of Ram- 
. tikari temple. Eveniftherule of collate- 
ral Chela succeeding on the death of a 
Mahanth were to be accepted for a mo- 
ment, on the sole testimony of P. W. 13, 
the defendant No. 1 would rank in the 
same status as Ram Kumar Das or Ram- 
‘rattan Das, In that. view of the matter, 
on the death of Kalyan Das, assuming 
him to be a Shebait of Ramtikari temple, 
plaintiff No. 2 and defendant No. 1 
would be entitled, in equal measure to 
succeed to the office of Shebait as they 
were both Chelas. of Jagannath Dassji. 
“This view of mine is obviously based 
upon the assumption, which I have held 
earlier to be a valid assumption, that 
‘defendant No, 1 was senior Chela of 
Jagannath Dassji. Ramratan Dass, plain- 
tiff No: 2 could have no superior right 
over defendant No. 1 and, therefore, he 
could not seek recovery of the office of 
Shebait or properties of Ramtikari tem- 
ple in preference to defendant No, 1. 


10. There are other obstacles in the 
way of plaintiff No. 2 in establishing his 
claim. Even if it were to be accepted 
that Kalyan Dass being Chela of Ram 
Kumar Dass became Shebait of Ramti- 
kari temple, I have failed to. appreciate 
how Ramratan Dass could have succeed- 
ed to Kalyan Dass since he was Guru 
Bhai of Kalyan Dass’s Guru, It has not 
been alleged that Kalyan Dass had no 
Chela nor has any evidence to that effect 
been led on behalf of the plaintiffs. ` It 
fs true that defendant No. 1 has not 
claimed to have prescribed to the office 
of Shebait of Ramtikari, temple since his 
existence in the temple. On his own 
showing his existence in the temple 
dates back to 1953, only eight years 
prior ‘to the institution of the suit, but 
the plaintiffs have to succeed upon their 
own case and not on infirmity of defen- 
dant’s case, as was held in Greedharee 
Doss v. Nundokishore Doss Mohunt, 
((1866-67) 11°: Moo Ind App 405). What- 
ever may be the déficiency in the claim 
or evidence of defendant No. 1, plain- 
tiffs must succeed on their own case, 
There is no controversy between the par- 
fies that since 1953 defendant No. 1 was 
incharge of the temple and was looking 
after the properties of the temple. 


Learned counsel for the appellants 
strongly relied. upon Exts, 1 series to 
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show that Mahanth Ramratan Das, 
Plaintiff No. 2 was the Shebait of Ram- 
tikari temple as well Exts. 1 series are 
rent receipts granted to different ten- 
ants having shops or residence on tem- 
ple lands. The printed headings on the 
rent receipts bear the inscription. “Sri 
Ram Janki through Mahanth Ram Ratan 
Dass (Papuria Math Puri), Jugsalai Tata- 
nagar”. These rent receipts are for the 
years 52 to 54. Some of`them bear the 
initials of defendant No. 1 Mauni Baba 
Jai Siya Ram Das as the landlord, It 
was, therefore, contended that the con- 
tents of the. receipts conclusively show 
that defendant No. 1 had accepted plain- 
tiff No, 2 the Shebait of RamtikarIl tem- 
ple, I regret, I am unable to accede to 
the submission on behalf of the appel- 


lants. The tenants were there on the 


land from before. Too much importance 
cannot be attached to the existence of. 
the name of Ramratan Dass on the print- 
ed rent receipts. The printed book must 
have been there in the temple from be- 
fore defendant No. 1 assumed charge of 
the temple. The defendant not being in- 
terested in the Math properties for per- 
sonal aggrandisement, there is no sur- 
prise if he granted to tenants printed 
rent receipts which were available in 
the Math from before. Learned counsel, 
for the appellants also placed reliance 
upon the fact that the name of Ram- 
ratan Dass had been entered in the re- 
cords of Jugsalai Notified Area Commit- 
tee which according to Mr. Roy shows 
that Ramtikari Math was- a branch of 
Papuria Math and that Ramratan Dass 
was the Shebait of Ramtikari temple. 
No such inference 1s possible for the 
simple reason that the order for record- 
fing the name of Ramratan’ Dass in the 
record of Jugsalai Notified Area Com- 
mittee was passed in dubious circum- 
stances. 


11. Thus upon an analysis of the evi- 
dence — oral and documentary in the 
case — I am of the view that Ramratan 
Dass was not the Shebait of Ramtikari 
temple. Undoubtedly, there are docu- 
ments to show that he was associated 
with the temple. But his mere association 
with the temple will not convert his as- 
sociation into that of the office of She- 
bait. The case of the plaintiffs, therefore, 
to recover the temple properties from 
defendant No. 1 must fail His (plaintiff 
No. 2’s) claim is thus rejected. 


12. The objection in regard to non- 
joinder of the Bihar State Board of Re- 
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ligioug Trusts is also substantial. There 
is no manner of. doubt that Ramtikari 
temple is a public trust. It was created 
by Sheo Samal Marwari by a registered 
document. It inducted no family mem- 
bers to be trustees of the temple and the 
properties thereof, after his death, The 
conclusion is, therefore, obvious that the 
temple was thrown open to the public. 
The public character of the ‘trust was 
further reinforced by another stranger 
Saheb Ram Sao dedicating properties to 
the same temple by Ext. O/1 which de- 
scribes Ram Kumar Dass as only a Pari- 
charak (priest) of the temple. These two 
documents clearly show that the public 
were as of right entitled to visit the 
temple, make offerings and perform 
Pujas. P. W. 6 ‘stated in paragraph 4 of 
his evidence that the public of Jugsalai 
used to worship and offer cash etc. in the 
temple and with that amount the expen- 
ses of Ramtikari Math and temple were 
met. Again P. W, 8 in paragraph 11 de- 
posed that the expenses of the temple 
were met by money of the common pub- 
lic. P. W. 13 also stated in paragraph 71 
that Sheo Samal Marwari and Saheb 
Ram Sao had given the house and land 
to Ram Janki for the purpose that their 
income could be spent over their Raj 
Bhog and over the feeding of Sadhus. 
Clearly, therefore, the deities could not 
be described as family idols. The trust, 
therefore, cannot be held to be a private 
trust. The plaintiffs did not contend for 
a moment that it wes a private trust 
with a family idol so as to take the tem- 
ple out of the purview of the Bihar 
State Board of Religious Trusts, It was 
for the plaintiffs to assert and establish 
if that was their case that Ramtikari 
temple represented & private trust, Up till 
now no Mahant or Shebait either of Ram- 
tikari or of Papuria has claimed or as- 


serted before the State Board of Religi- 


ous Trusts that it was a private trust. It 
fs now too late, in the day for learned 
counsel for the appellants’ to contend 
that it was not a public temple and, 
therefore, the non-joinder of the State 
Board of Religious Trusts cannot be: fatal 
to the suit, I am of the view, in agree- 
ment with the trial court, that the non- 
joinder of the State Board of Religious 
Trusts is a serious infirmity in the frame 
of the suit. The contesting . defendant 
No. 1 is in possession of the temple and 
the temple properties by virtue of au- 


thorisation from the Bihar State Board - 


of Religious Trusts. Whatever may be 
the legal status of the plaintiffs prior te 
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‘now cannot be held to be 


ce 
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the temple having been taken over by 
the- Bihar State Board of Religious 
Trusts, the position of defendant No. 1 
unsupported 
by any legal foundation. That being the 
position, the State Board of Religious] . 
Trusts was a necessary party to the 
suit. In the absence of the Board no re- 
lief can be granted to the plaintiffs. Ip 
that view of the matter, the suit was 
rightly dismissed for non-joinder of the 
Bihar State Board of Religious Trusts, 
besides other reasons, 





13. There is another killer -to the 
plaintiffs’ case and that is the dismissal 
of the previous suit filed by plaintiff 
No. 2 in 1955. The plaint of the previous 
suit is Ext. F in the present suit, Plain- 


-tiff No. 2 was plaintiff in that suit, De~ 


fendant No. 1 in the present suit wa 
also defendant No. 1 in that suit. The 
properties in the two suits were identi- 
cal The prayers as well in the two 
suits were identical. Learned counsel for 
the appellants contended that the suit 
could not be barred in terms of O. 9, 
R. 9 of the C, P. C. Since the order- 
sheet of the suit of 1955 has not been fil- 
ed in this case, he contended that in the 
absence of the order sheet of that case, 
it is not possible to predicate in what 
circumstances the suit was dismissed. 
According to the plaintiffs, the suit was 
not dismissed but was abandoned. Mr. 
Roy also contended that in the absence 
of the order sheet, it is not possible to 
predicate whether 16-5-1957 was a date 
fixed for hearing in that suit. This sub- 
mission as'to whether 16-5-1957 was 4. 
date fixed for hearing in the suit is a 
relevant matter for applying the bar ol 
O. 9, R. 8 of the C. P, C., but the order 
sheet of that case is not the only mate- 
rial upon which a conclusion can be 
arrived at. The plaintiff (plaintiff No. 2 
in the present suit) had filed the appli- 


cation under O. 9, R. 9 of the Code of 


Civil Procedure in that suit. Para 5 in 
that application recites that “the afore- 
said case was fixed for hearing on 16-5- 
1957”, Thus there is unimpeachable 
material on the record provided by 
plaintiff No. 2 to show that 16-5-1957 
was a date fixed for hearing in Title 
Suit No. 18 of 1955. The plaintiffs did 
not take any step and remained absent 
and, therefore, the suit was dismissed for, 
default. It is an admitted fact that an 
application was filed for restoration of 
that suit. That also was dismissed for! 


. default, That being the position, the bar 
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in O. 9, R. 9 of the C, P. C. precluding 
filing of a fresh suit, ie. the present suit, 
must fully apply to the present 
The cause of action was substantially the 
same in both the suits. Although plain- 
_ \tiff No. 2 in the previous suit claimed 
the properties on his own behalf, it 
akes little difference That is only 4 
finesse of drafting that the present suit 
has been instituted by the deity and 
plaintiff No. 2 as the Shebait 







controversy in the two suits 
points in issue also are the same. In that 
view of the matter, the present suit 
must be held to be barred by O. 9, R. 9 
of the C. P. C. 


14, Before parting with the judg- 
ment it is- essential to observe that the 
plaint was subscribed and verified by 
Adhikari Parmanand Das (P. W. 13). 
The real plaintiff seems to be P. W. 13 
himself and not Ramratan .Das, plaintiff 
No. 2. The deposition of Ramratan Das 
in September 1962 in Title Suits Nos. 6 
and 7 of 1960 on commission was filed 
as Ext, K in the present suit. His evi- 
dence clearly shows that plaintiff No. 2 
is not concerned with any litigation. I 
have no. manner of doubt that Adhikari 
Parmanand Das is responsible for all 
the litigations. He entered into an un- 
holy alliance with B. N. Mishra, Vice- 
Chairman of the Jugsalai Notified Area 
Committee. The unholiness is obvious 
from the fact that while in 1945, the 
application filed by Kalyan Das for 
mutation of his name in the records of 
the Notified Area Committee was reject~ 
ed, in 1946 the application on behalf of 
Ramratan Dass for mutation of his name 
was allowed. The rationale for the orders 
passed on 20-4-1946 is obvious from a 
look. at Ext. 15 which shows that 13 
Kathas of the temple land was gifted to 
the Jugsalai Notified Area Committee 
for starting a Girls School,- Howsoever 
laudable the object of starting a Girls 
School may be, there can be no manner 
of doubt that the mutation of the name 
of Mahanth Ramratan Dass in the re- 
cords of Jugsalai Notified Area Commit- 
tee was done on account of the fact that 
13 Kathas of the temple land was gifted 
to the Jugsalai Notified Area Committee 
for starting a. Girls School. Further in 
1959 again land belonging to the temple 
was given on lease to Jugsalai Notified 
Area Committee. The nature and charac- 
ter of P. W. 13 is explicit from his evi- 


dence at paras 77 and 81 where he de 


Ramji Jankiji v. Mauni Baba (Uday Sinha J.) 


suit. 


‘missed with costs. The judgment 
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posed that he had sold some of the lands 
donated by Saheb Ram Sao to Harnarain 
Parikh in 1959 for Rs, 14,000. The pro- 
ceeds of that sale were neither sent to 
Papuria Math nor it has deposited in the: 
accounts of Ramtikeri temple. The ex- 
planation given for it was that he had 
kept it for financing litigations, The evi- 
dence shows that there was no litiga- 
tion pending at that time, On the other 
hand the dedication of defendant No, 1 
(D. W. 7) to the cause of Ramji Jankiji, 
the deity is complete which is evident 
from his evidence in paragraph 41, 
quoted below:— 


“All the properties of Ram Tekani ` 
temple and math belong to Shree Ramji 
Jankiji and nobody has got any right 
thereto. I do not claim any right, title 
whatsoever in that property. I am there 
to do Seva to Shree Ramji Jankiji and to 
look after their properties and for the 
service of Sadhu Sant and public. Ram 
Kumar Das, Kalyan Das, Ganga Das, Ram 
Ratan Das or anybody else or any Sadhu 
has got no right or title therto and nei- 


- ther(?) they can sell any portion of them 


nor can give any portion of the property 
to anybody.” 


After having gone through the evidenc@ 
of D. W, 7, I am left with the impres- 
sion that the Bihar State Board of Reli- 
gious Trusts was fully justified in recog 
nizing defendant No. 1 as Mahanth of 
the Ramtikari temple. In that view of 
the matter, the case of the plaintiffs 
based substantially upon the evidence of 
P. W. 13 must fail on all counts. 


15. For the reasons stated above, I 
am in complete agreement with the 
findings of the trial court. The appeal is 
devoid of any merit, It is, therefore, dis~ 
and 
decree of the trial court are hereby 


affirmed. 
R. P. SENHA, J.:— I agree. 
z Appeal dismissed, 
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AIR 1878 PATNA 57 
(RANCHI BENCH) i 
R. P. SINHA AND UDAY SINHA, JJ. 

The West Ramkanali Colliery Com- 
pany and others, Appellants v, The Bihar 
State Co-operative Markenng Union, 
Respondent. 

A. F. O. D. No. 369 of 1965, D/- 22-7- 
1977.* 

Evidence Act (1 of 1872), S, 102 — 
Onus when no evidence let in — Suit for 
price of coal — Plaintiff alleging that 
price was to be paid by weight while 
defendant ‘alleged payment to- be by 
measurement — No satisfactory evidence 
adduced by both the parties — Held, 
that it was for plaintiff to, prove his 
claim. 


Anno: 3 A. M, Evidence Act, S. 102, 
N. 10. 


S. K. Mazumdar, for Appellants; Rama 
Raman and Mahendra Singh | Chhabra, 
for Respondent. 


R. P. SINHA, J.:-- This is an appeal 
by the plaintiffs against the judgment 
and decree passed in Money Suit No. 13 
of 1964 on llth Aug., 1965 by the Sub- 
ordinate Judge, Second Court, Dhanbad, 
dismissing the suit of the plaintiffs. 

2. The West Ramkanali Colliery Com~ 
pany, a partnership firm duly registered 
under the Indian Partnership Act, 
plaintiff No. 1 and plaintiffs Nos. 2, 3 
and 4 were the sole partners thereof. 
Formerly plaintiffs Nos. 2, 3 and 4 were 
members of an undivided Hindu joint 
family but subsequently, on partition 
amongst themselves, they have formed 
into a co-partnership in the name and 
style of plaintiff No. 1. 


3. According to the slainditte-appel- 
lants (hereafter referred to as the ap- 
pellants), there was an agreement on 
13th Nov., 1960 between them and the 
Bihar State Co-operative Marketing 
Union Limited, the defendant-respon- 
dent in this appeal (hereafter referred 
to as the respondent) by which they had 
agreed to sell to the 
had agreed to purchase from them coal 
on the terms contained in the agree 
ment. Under the terms of the said agree- 
ment the appellants had despatched 
coal to the respondent by railway 


*(Against order. of Mohammad Abdus 
Sattar, Sub-J., 2nd Court, Dhanbad, 
D/- 11-8-1965.) 
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‘port by rail, all other 


was. 


- money 


respondent -who ` 
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wagons the freight of which was paid by 
them but subsequently they were repaid 
by the respondent on bills submitted by 


. them. For the value of the coal that the 


bills 
agree- 


appellants used to send separate 
were prepared in terms of the 


` ment and a certain sum was kept by the~ 


respondent by way of security. In pur- 
suance of the terms of the agreement 
previous dues of the appellants on ac- 
count of the price of coal and the cost 
of transport thereof were paid by the 
respondent according to the weight of 
the coal. Subsequently, on 10th Decem- 
ber, 1960, during the continuation of the 
said agreement the respondent proposed 
to purchase 2000 tonnes of coal from the 
appellants which was to be transported 
by road on motor trucks. According to 
the appellants, save and except the alte- 
ration that the transport of coal. would 
be by road on trucks instead of trans 
terms of the 
agreement dated 13th Nov., 1960 remain- 
ed in force and operative between the 
parties and the respondent by its letter 
dated 10th Dec., 1960 (vide Annexure ‘A' 
to the plaint) had made the proposal 
‘which the appellants had accepted by 
their letter dated 13th Dec,, 1960 (vide 
Annexure 'B’). According to the appel- 
lants, they in terms of the subsequent 
agreement between them supplied to the © 
respondent 2440.5 tonnes of coal’ which 
was transported by road on motor trucks 
and bills for the price of the coal and 
the cost of transport, according toa: 
weight, were sent to the respondent. The 
respondent had paid the amount as 
claimed by the appellants for the sup- 
ply of coal and the transport charges by 
trucks and had returned the security 
also except a sum of Rupees 
11,464.13 N. P. which was a part of the 
price of the coal supplied by them to the 
respondent, 


4, The appellants have admitted to 
have received from the respondent 
Rs. 38,952.00 in three instalments by way 
of part payment as the price of coal sup- 
plied. by.them but the respondent has 
not paid Rs. 11,464.13 N. P., the balance 
amount, in spite of demands made by 
them. According to the respondent the 
payment of the price of the coal was not 
to be made on the basis of weight but 
on the basis of measurement of the coal 
at the dump site of the respondent at” 
Barauni. This plea of the respondent, 
according to the appellants, was entire- 
ly false and without any foundation and 
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that was never 
parties, 


5. According to the appellants, the 
total value of the coal supplied to the 
respondent by the subsequent agreement 
by road on trucks was Rs. 50,971.10 N. P. 
and the respondent had paid on different 
dates a total sum of Rs. 38,952.00. ‘Thus, 
according to the appellants, Re, 11,464~ 
13 N. P. was due to them from the res- 
pondent as the price of coal supplied. 
They have also claimed Rs. 1,336.62 N. P. 
as balance amount of the transport cost, 
as according to them, the total cost of 
‘transport was Rs. 89,059.85 N. P. and 
they had already received Re. 86,726- 
02 N.P. They have further claimed Ru- 
pees 1,620.00 as interest at the rate of 
6% per annum. Thus the total claim 
' has been for a sum of Re, 14,420.75 N. P. 
for the realisation of which they filed 
the suit as the respondent failed to pay 
the amount in spite of demand made 
and notice sent by the appellants. 


6. On behalf of the Bihar State Co- 
operative Marketing Union which was 
the sole defendant (respondent in this 
appeal) a written statement was filed 
denying the claim besides the usual de- 
fence that there was no cause of action 
for the suit, that it was not maintain- 
able and that it was barred by limitation 
etc. The main defence of the respon- 
dent was that it-had not proposed to 
purchase 2000 tonnes of coal as alleged 
by the appellants; that the agreement 
dated 13th November, 1960 had expired 
towards the end of February 1961 and 
thereafter there was no question of 
supply of coal on the basis of that agree~ 
ment. It has been further alleged that 
the appellants did not supply 2440.5 ton- 
nes of coal as alleged by them and their 
claim of having supplied that quantity 
of coal was on the basis of weighment 
although the supply was to be made on 
the basis of measurement. According to 
the respondent, by its letter No. 8265/67 
dated 22nd/24th April, 1961 it had agreed 
to take supply of coal by road and had 
sent an agreement form to the appel- 
Tants on the basis of mutual negotiation 
that the price of coal as well as trans- 
port charges would be paid on the basis 
of measurement of coal and the appel~ 
Tants, by their letter dated 30th April, 
1961 had intimated the respondent that 
the supply of coal was being made on 
the basia of mutual negotiation, Trans 
port charges were, however, to be paid 
on the basis of weighment as 


agreed between the 
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trucks could not be arranged on 
the basis of, payment on measure- 
ment. According , to the respondent, it 
was not liable for payment of the sum 
claimed by the appellants by way of 
price of coal, the transport charges of 


- any interest. 


7. On the pleadings of the parties 
tbe. following issues were framed by the 
court below: — 

“lL. Has the plaintiff any cause of acw 
tion for the suit? 

2. Is the suit maintainable? 

3. Is the suit barred by limitation? 

_ 4 Js the plaintiff entitled to the am- 
ount claimed on account of the price of 
coal? : 

5. To what other relief is the plaintiff 

entitled?” 
The court below decided issue No, 4 
against the appellants as, according to 
it the appellants were not entitled to the 
amount as claimed by them. Issue No. 3 
was decided in favour of the appellants 
and the suit was held to be maintainable, 
In view of the finding recorded on issu@ 
No. 4 which was really the main issue, 
the trial court held that the appellants 
had no cause of action for the suit and, 
accordingly, dismissed the same with 
costs. Hence this appeal. 

8. After hearing learned counsel for 
the parties at length and on considera~ 
tion of the documents and the pleadings 
of the parties, one thing is clear beyond 
doubt that the appellants had supplied 
coal to the respondent by road on trucks 
during the period April to August, 1961, 
According to the appellants, cut of tha 


‘total price of the coal, a sum of Rupees 


11,464.13 N. P. remained to be paid to 
them by the respondent whereas ac- 
cording to the respondent nothing was 
due to be paid to them. 

8. In this appeal only two points 
have to be decided; namely, (i) as to 
whether there was agreement between 
the parties to supply coal the price of 
which was to be paid by measurement of 
by weight. As already stated earlier, 
according to the appellants, the pay 
ment of price of the coal supplied by 
trucks was to be paid on weight basis 
whereas, according to the respondent, 
it was to be-paid on m€asurement basis 
The other point to be decided is whe 
ther there was actual supply of coal to 
the extent as claimed by the appellants 
and whether any amount remained dua 
to be paid to the appellants on account 
of the supply of coal and transport 
charges as claimed by them in the suit, 
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10. No satisfactory evidence has been 
adduced by the appellants that the price 
of coal supplied by them to the respon- 
dent by trucks was to be paid by weight 
and not by. measurement although ac~ 
cording to the appellants, it was on 
weight basis whereas according to the 
respondent it was on measurement basis, 
But there is no satisfactory evidence on 
the side of the respondent either in sup- 
port of the fact that the price of coal 
was to be paid on measurement. basis. 
Since it was for the appellants, whe 
were the plaintiffs in the court below, 
to prove their claim and since they have 
failed to prove that the price was to be 
paid on the basis of weight, it may be 
taken that the payment of price of coal 
supplied by them was to be made on 
measurement basis as claimed by. the 
respondent, Besides that, there is no 
evidence that the coal supplied by trucks 
was actually weighed either at the start- 
ing place namely at the colliery of the 
appellants or at the destination at Bara- 
uni dump. On behalf of the appellants 
reliance has been placed on exhibit 8/a, 
a letter from the respondent to the ap- 
pellants dated 10th December, 1960 
wherein besides other things it is men- 
tioned therein that “other terms and 
conditions will remain the same as are 
prevailing in the existing arrangement 
of supply by rail”. It has been submit- 
ted that by existing arrangement | the 
respondent has referred to the agree- 
ment (exhibit 7) between the parties by 
which the appellants were to supply coal 
to the respondent by rail at certain rate 
per tonne. In reply to that it was urged 
on behalf of the respondent that the 
previous agreement for supply of coal 
by rail had come to an end and another 
agreement was arrived at by which tha 
supply was to be made by road on trucks 
and the price was to be paid on measure- 
ment basis and not by weight. Reference 
was also made to exhibit 8/e another 
letter by the respondent to the appel- 
lants dated 1st February, 1961 where it 
is stated that the transport of coal was 
to be arranged by the appellants on their 
existing terms and conditions. It, how~ 
ever, appears from the letter (exhibit 
A/3) by the appellants to the officer-in- 
charge of the respondent dated 24th 
March, 1961 whereien it has been stated 
that the truck owners, for supply of 
coal want to be paid not by cubic mea- 
surement but by weight at the weigh- 
bridge at Biharsharif. There is yet an- 
other letter dated 22nd April, 1961 (ex- 
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hibit A) which was written by the off- 
cér-in-charge of the respondent to the 
appellants wherein it is stated in the 
concluding portion as follows:— 

“Further each loaded truck has also, 
to be weighed at Biharsharif at your 
own cost against which measurement 
can be made by us at Barauni.” 


11. From the documents referred to 
above it is difficult to come to the con- 
clusion that the respondent had agreed 
to pay the price of the coal supplied by 
road on trucks to the appellants by 
weight and not by measurement as claim- 
ed by the appellants, 


12. Now the other question is whe- 
ther the appellants actually supplied 
coal to the extent claimed by them and 
whether any part of the price thereof 
and transport charges had remained due 
to be paid to them by the respondent. 
The appellants have claimed to, have 
supplied 2440.50 tonnes of coal the pric® 
of which, according to them comes ta 
Rs. 50,416.13 N. P. out of which they 
claimed to have received Rs. 38,952 and 
the balance of Rs, 11,464.13 N. P. has 
not been paid to them. They have given 
the account of coal supplied on different 
dates in Schedule C of the plaint. 

13. Besides filing the counterfoil of 
the bills in respect of supply of coal on 
different dates (exhibit 3 series) the ap 
pellants have also filed the series of 
letters written to them by the respon- 
dents {exhibit 6 series) in which the res- 
pondents has admitted to have received 
the quantity of coal supplied by the ap- 
pellants on different dates, and in those 
letters the number of trucks, the mea- 
surement, quality and quantity of coal 
are all mentioned. The aforesaid letters 
(exhibit 6 series) were undoubtedly sent 
by the respondent to the appellants and 
so there is no reason to doubt their con- 
tents. Now, on calculation by learned 
counsel for the parties, the total quantity 
of coal supplied by the appellants, on 
the basis of measurement at the rate of | 
38 Cft. per tonne, approximately comes 
to 2151.08 tonnes. So, calculating the ap- 
proximate price of Grade II coal at tha 


. rate of Rs. 19.50 per tonne of the afore- 


eaid quantity of coal supplied to the 
respondent by the appellants comes to 
2151.08X19.50=Re, 41,946.06. Admitted- 
ly, the appellants received Rs. 38,952 
from the respondent. So they are en- 
titled to receive the balance amount of 
Rs. 2,994.06 from the- respondent as ad- 
mitted in exhibit 6 -series, 
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14. The appellants, in my opinion, 
have failed to prove that they were en- 
titled to receive the sum claimed by 
them on the basis of supply of coal by 
them on weight basis. Therefore, they 
are entitled to the price of coal on the 
basis of exhibit 6 series in which the 
respondent has admitted to have receiv- 
ed the supply of coal and mentioned the 
measurement and the equivalent weight 
on measurement basis. In that view of 
the matter, they are entitled to a sum 
of Rs. 2,994.06 as the balance: of the 
price of coal supplied by them to the 
respondent with interest at the rate of 
6 per cent per annum from the date of 
the suit and proportionate costs in this 


Court and the trial court, Since 
the appellants have failed to ad-. 
duce any reliable evidence on which 
their claim in respect of the unpaid 


transport cost can be ascertained, in my 
opinion, they are not entitled to any de 
cree in respect of the same. 

15. In the result, the appeal is allow- 
ed in part with interest and costs as iv- 
dicated above. 

UDAY SINHA, J.:— I agree. 

Appeal partly allowed. 


‘AIR 1978 PATNA 60 
S. SARWAR ALI AND GOBIND 
MOHAN MISRA, JJ. 

Ganesh Prasad Singh and others, Petix 
tioners v. The State of Bihar and others, 
Respondents. f 

Civil Writ Jur, Case No. 2620 of 1976, 
D/- 24-3-1977. l 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1978), S. 4 (as amend- 
ed by Act 22 of 1976) and S. 5 (3) (ii) — 
Ceiling area Determination of — 
Classification of lands as class: I lands — 
Basis. 

Under the Act the ceiling area has to 
be determined as on the. appointed day 
ie. on 9th Sept., 1970. Consequently, it 
has to be seen whether the irrigational 
facilities were available on that day. H 
irrigation facilities such as State tube- 
wells etc. were not available on that day, 
the lands in question cannot be classified 
as class I lands. The fact that the State 
tubewell was constructed about two 
years after the appointed day would not 
be relevant for the purpose of classifica- 
tion of the lands in question and would 
not make the lands Class I land, Sec- 
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-tion 5 (3) (i) states in clear terms that 
any future improvement will not þe- 
taken into account. The authorities erred 
in law in holding that 8.17 acres of land 
was class I land, on the ground that it 
was irrigated or capable of irrigation by 
the tubewell which was constructed in 
the year 1972. (Para 6) 


(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1976), S. 4 (b) — The 
expression “irrigated or capable of pro- 
viding water” — Must be construed re- 
strictively to avoid irrational and unfair 
consequences. (Interpretation of Statutes). 


When we speak of legislative intent 
we mean the intention as discernible 
from the words used. When the language 
of the legislation has only one meaning, 
considerations of harshness, injustice or 
convenience will not induce the court to 
change the meaning by interpretation. 
But where words are capable of moré6 
than one meaning or where there is A 
choice between wide and expansive 
meaning being ascribed to the words as 
compared to narrow and restrictive 
meaning, considerations of harshness, 
reasonableness, justice and the like have 
a definite role to play. (Para 8) 

The interpretation put forth by the 
State on S. 4 (b) would mean that even 
if there has been a casual or accidental 
irrigation of the land on the appointed 
day by one of the sources of irrigation 
mentioned therein, the land would have 
to be classified as class II land. Even m 
eases where availability of irrigational 
facility is available on the sweet will of 
a third person similar would be the re~ 
sult. The land-holder may have, no right 
to irrigate the land, yet the mere fact 
of irrigation on a particular date would 
lead to the land being classified as class 
Il land, although the land-holder may 
not be in a position to irrigate the land 
thereafter or may not have irrigated it 
earlier as well. Such a situation could 
not have been contemplated by the legis~ 
lature, for that would clearly lead to in~ 
justice and hardship, The narrower 
meaning that is put forth on behalf of 
the landholder is much more in conson- 
ance with justice and common sense. It 
is only where a land-holder has assured 
source of irrigation, that the provision 
can be said to apply; whether to irrigate 
or not to irrigate depends on his voli- 
tion, and not on the sweet-will of an~- 
other. The assured irrigation may either 
be because the land-holder himself owns 
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the tubewell or it may be because of 
certain contractual agreement between 
the land-holder and third persons, or 
eny such circumstances as can assure 
irrigation of lands in quéstion. Accept- 
ance of interpretation suggested by State 
` would even mean that although the land 
of the land-holder has never been irri- 
gated by an adjoining tubewell belonging 
to another land-holder for then the land 
can be said to be capable of irrigation. 
Such irrational -and unfair result could 
not be intended by the legislature. The 
expression “irrigated or capable of pro- 
viding water” has not been used by legis- 
lature in the wide sense as canvassed by 
State, but a restrictive meaning must be 
given to the words in S. 4 (b) which ac- 
cords with justice and reasons and avoids 


irrational and unfair consequences. 

` (Para 13) 
Cases Referred: Chronological Paras 
(1972) 1 All ER 1057: (1972) WLR 757, 


Rugby Joint Water Board v. Foottit 1 
AIR 1971 SC 530 10 
AIR 1970 SC 1880 9 
(1965) 2 All ER 382: (1965) 1 WLR 892, 
Cramas v. Connaught.Fur Trimmings 11 
(1960) 1 AN ER: 505: (1960) 2 WLR 448, 

Inland Revenue Commr. v. Hinchy 1i 
(1949) 1 All ER 381: (1949) 2 KB.1, Hol- 
mes v. Bradfield Rural Dist. Council 11 


AIR 1938 Bom 484 (FB) 10 
(1881) 17 Ch D 182: 45 LT 1, Ex parte 

Walton in re Levy 12 
(1880) 14 Ch D 122, In re Shand 11 


(1839-42) 10 L Ed 408: 14 Pet 178, Henry. 
Brewer v. Jacob Blougher 11 


Balbhadra Pd, Singh and Janardan 
Pd. Snigh, for Petitioners; Md Khaleel 
(G. P. No. 3) and Iqbal Ahmad (J. C. to 
G. P, No. 3), for Respondents. 


ORDER:— “It is a canon of statutory 
interpretation founded on happy experi- 
ence, that Parliament is presumed to in- 
tend justice and to avoid injustice.” 
So said Lord Simon in Rugby Joint 
Water Board v, Foottit (1972-1 All ER 


1057 at p. 1069). reiterating a rule which . 


has been fully recognised, and appro- 
priately applied, in interpreting provi- 
sions of Statute. The instant case is also 
one of those cases where in order to get 
at the legislative intent this rule of in- 
terpretation has to be invoked. But first 
the facts. 


2. A proceeding under the provisions 
of the Bihar Land Reforms (Fixation of 
Ceiling Area and ‘Acquisition of Surplus 
Land) Act was’ started against Brajdeo 
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Narain Singh (who died during the pen- 
dency of the revision application’ before 
the Board and was substituted by his 
heirs). An objection was filed to the 
draft statement which was served on the 
said Brajdeo Narain Singh. The objection 
was heard and disposed of under Anne- 
xure 3. An appeal was filed which has 
been disposed of under Annexure 2. 
Thereafter a revision filed before the 
Board of Revenue, has been disposed of 
under Annexure 1 by the Additional 
Member Board of Revenue. The peti- 
tioners challenge all these Annexures 
and pray that they be quashed. 

3. The objections with which we are 
concerned in this case relates to classifi- 
cation of the lands, exclusion of property 
gifted by the aforesaid Brajdeo Narain 
Singh to his daughter by a registered 
deed of gift dated 7-3-1963,- and that the 
petitioners were entitled to additional 
Tand permitted to be held under S. 5 (3) 
(i) of the Act. We shall deal with eath 
of these objections separately. 

4. The question whether the lands 
gifted to petitioner, No, 4 should or 
should not have been excluded from 
consideration depends on whether she 
was major on the appointed day. The 
fearned counsel for the petitioners con- 
tended that the finding in relation there- 
to is vitiated. Since, however, we are 
remanding the case- we do not propose 
to express any opinion on this quéstion, 
which may be raised before the autho- 
rities, when the question of classification 
and additional land permitted to be held 
is being considered. 

5. According to the draft statement. 
8.17 acres were class I and 20.94 acres of 
lands were class IJ lands. This has been 
accepted by the authorities and the ob- 
jection of the land-holder to the con- 
trary has been rejected, In holding that 
the lands as Class I and Class II lands, 
the authorities came to the following 
conclusions: F 

(a) That a portion of land was irrigat- 
ed by State tubewell which was con- 
structed in the year 1972. 

(b) 20,94 acres classified as class II land 
was being irrigated from private tube- 
wells belonging to different persons and 
not the land-holder, who had only one 
tubewell. In other words, although, the 
fand-holder had only one tubewell so 
far as his lands were concerned they 
were, in fact, irrigated by tubewells 
which belonged to the other raiyats. 

6. The first contention that has been 
raised in this connection is that the ap- 
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pointed. day is 9th of Sept., 1970. The 
ceiling area has to be determined as on 
the appointed day, Consequently, it has 
to be seen whether the irrigational faci- 
tities were available on that day. The 
fact that the State tubewell was con- 
structed about two years after the ap- 
pointed day would not be relevant for 
the purpose of classification of the lands 
im question and would not make the 
lands. class I land. The view taken by 
the authorities is that the fact that the 
tubewell was constructed in the year 
1972 is not of importance and it does not 
make any difference, since 9-9-1970 is 
not relevant for the purpose of classifi- 
cation of the land. The contention of 
the petitioner appears to be correct. 
After the amendment brought about by 
Aet 22 of 1976, it is mow clear, in view 
of the amendment of S. 4 of Act 12 of 
1976, that the ceiling area has to be de- 
termined with reference to the appoint- 
` ed day, the actual words used in the sec- 
tion being “on the appointed day the 
following should be ceilmg area for 
one family unit for the purpose of this 
Act”. Clause fa) of S. 4 of the Act fixes 
the area as 15 acres so far as lands irri- 
gated or capable of being irrigated by 
_ State tubewells ete. are concerned, It is 
thus obvious that classification of lands 
has to be done on the appointed day. If 
irrigation facilities were not available on 
that day through such tubewell, the 
lands in question cannot be classified as 
class I lands. In this connection, it will 
be pertinent to refer to S. 5 (3) (ii), 
which states that any further improve- 
ment will not be takem inte account. The 
authorities thus erred in law in holding 
that. 8.17 acres of land was class I land, 
on the ground that it was irrigated or 
capable of irrigation by the tubewell 
which was constructed in the year 1972. 


7. We next take up the contention in 
relation to . classification of lands as 
class JI lands, The relevant provision ‘is 
as follows: 


“4 (b) eighteen acres, equivalent to 
7, 2846 hectares of land irrigated „by 
such private lift-irrigation or private 
| tubewells as are operated by electric or 
diesel power, and provide or are capable 
of providing water for more than one 
season (hereinafter referred to as class 
II land); 

` Explanation:— Private lift irrigation 
or private tubewells mean those which 
are not constructed, maintained, improv- 


. ed or controlled. by the Central or the 
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‘by tubewell before the authorities 
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‘State Government or by a body corpos 
rate constituted under any law'.” 
In the instant case the petitioner owns 
only one tubewell. There is no finding 
as to how much land of the land-holder 
is irrigated or capable of being irrigat- 
ed from the tubewell which belongs to . 
him. The basis of coming to the conclu- 
sion regarding classification is that there 
are tubewells of other persons in the 
vicinity of the lands of the petitioners 
and the lands are, in fact, irrigated from 
such tubewells. It is, therefore, the fact | 
of irrigation from tubewell of others 
which has been taken to be the deter- 
minative factor. The-contention of the 
petitioners is that it is only where the 
lands are irrigated or capable of irriga- 
tion by assured source of irrigation men- 
tioned in S. 4 (b) that the provisions 
would be applicable. Where irrigation is 
dependent on the volition. of others the 
sub-clause aforesaid is inapplicable. The 
the learned counsel says, 
must have a right to irrigate the lands 
can 
bring the land so irrigated or capable 
of irrigation within the clause, The con- 
tention of the State on the other hand 
is that the words used in the section are 
very wide. There are no qualifying 
words. Consequently, if there is factual 
irrigation of the lands by tubewell ete. 
the lands would’ be class IJ lands. Thus 
the State canvasses a wider interpreta- 
tion. It says interpret the words in. their 
widest amplitude. The petitioners on the 
other hand invite this Court to give a 
restrictive ‘interpretation and so the pro- 
blem now, as ever, in similar circum- 
stances is to fathom the legislative intent. 

8. When we speak of legislative in- 
tent we mean the intention as discerni- 
ble from the words used. When the 
language of the legislation has only one 
meaning, considerations of harshness in- 
justice or convenience will not induce 
the Court to change the meaning by. in- 
terpretation, But where words are cap- 
able of more than one meaning or where 
there is a choice between wide and ex- 
pansive meaning being ascribed to the 
words as compared to narrow and re- 
strictive meaning, considerations of har- 
shness, reasonableness, justice and the 
like. have a definite role to’ play. 

9. In AIR 1970 SC 1880 at p. 1883 at 
(Budhan Singh v. Babi Bux) Hegde, J, 
eaid: i 


“Tt is necessary to mention that it is 
proper to assume that the law-makers 
who are the representative of the péople 
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enact laws which the society considers 
as honest, fair and equitable. The object 
of every legislation is to advance public 
welfare. In other words, as observed by 
Crawford in his book on statutory con- 
structions that the entire legislative pro- 
cess is influenced by considerations of 
justice and reason, Justice and reason 
constitute the great general legislative 
intent in every piece of legislation. 
Consequently, where the suggested con- 
struction operates harshly, ridiculously 
or in any other manner contrary to pre- 
vailing conceptions of justice and reason, 
{in most instances, it would seem that the 
apparent or suggested meaning of the 
statute was not the one intended by the 
law-makers. In the absence of some 
other indication that the harsh or ridi- 
culous effect was actually intended by 
the legislature, there is little reason to 
believe that it represents: the legislative 
intent.” 


We shall now only mention a few deci- 
sions of the Indian, English and Ameri- 
can courts, where the emphasis has been 
on the result or consequence of the com- 
peting interpretations, pointing out the 
occasions where concept of justice has 
a definite role to play. 


10. In H. H. Maharajadhiraj Madhav 
Rao Jivaji Rao Scindia Bahadur v. Union 
of India (AIR 1971 SC 530) Shah, J. ob- 
served: 

“Above all, the Court will avoid re- 

pugnancy with accepted norms of jus- 
tice and reason.” 
Some twenty four years earlier Chief 
Justice Beaumont observed in Emperor 
v. Somabhai Govindbhai (AIR 1938 Bom 
484 at p. 488) (FB): 

“A Judge must always consider the 
effect of any construction which he is 
asked to put on an Act of Parliament 
and. if he comes to the conclusion that a 
particular construction leads to a result 
which he considers irrational or unfair, 
he is entitled, and indeed bound, to 
assume that the legislature did not in- 
tend such a construction to be adopted, 
and to try to find some more rational 
meaning to which the words are 
sensible.” 

11l. We may now refer to some of the 
English decisions. Brett, L. J. observed 
in ex parte Corbett in. re Shand (1880) 14 
Ch D 122 at p, 129: 

resas there is a general rule of con~ 
struction of statutes which is applicable 
to this matter, namely, that, unless you 
are obliged to do so, you must not sup~ 
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pose that the legislature intended to do 
palpable injustice.” 

Coming to recent times in Holmes v. 
Bradfield Rural District Counci, (1949) 
1 All ER 381 at p. 384 Finnemore, J. 


If there are two different inter- 
pretations of the words in an Act, the 


. court will adopt that which is just, rea- 


sonable and sensible rather than that 
which is none of those things.” 

In Inland Revenue Commissioners vV. 
Hinchy ((1960) 1 All ER 505 at page 
512) Lord Reid observed: 

“One is entitled and, indeed, bound to 
assume that Parliament intends to act 
reasonably and, therefore, to prefer rea- 
sonable interpretation of a statutory pro~ 
vision if there is any choice.” 

The same law was put thus by Lord Reid 
in Cramas Properties Ltd. v. Connaught 
Fur ‘Trimmings Ltd. ((1965) 2 All ER 
382 at p. 385): 

One must always remember that 
the object in construing any statutory 
provision is to discover the intention of 
Parliament and that there is an even 
stronger presumption that Parliament 
does not intend an unreasonable or irra- 
tional result.” 

Lastly, we may refer to a decision of 
the U. S. Supreme Court in the lessee 
of Henry Brewer v. Jacob Bloucher and 
Daniel Blougher ((1839-1842) 10 L Ed 408 
at p. fae where Chief Justice Teney 
said: 


“It is undoubtedly the duty of the 
court to ascertain the meaning of the 7 
Legislature, from the words used in the 
statute, and the subject-matter to which 
it relates; and to restrain its operation 
within narrower limits than its words 
import, if the court are satisfied that the 
literal meaning of its language would 
extend to’ caseg which the Legislature 
never designed to embrace in it.” 

12. We may mention here that 
Budhan -Singh’s case Madhov Rao Scn- 
dia’s case and Ex parte Walton in re Levy 
((1881) 17 Ch D 182) are amongst cases 
where a restrictive meaning has been 
given to the word used by the legislature. 

13. Now we must look to the result). 
or consequence of the two interpreta- 
tions, The interpretation put forth by 
the State would mean that even if there 
has been a casual or accidental ‘irriga- 
tion of the land on the appointed day by 
one of the sources of irrigation mention- 
ed in S. 4 (b), the land would have to be 
classified es class Ij land, Even im cases 


t 
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where availability of irrigational facility 
is available on the sweet-will of a third 
person similar would be the result. The 
land-holder may have no right to irri- 
gate the land, yet the mere fact of irri- 
gation on a particular date would lead 
to the land being classified as class [I 
land, although the land-holder may not 
be in a position to irrigate the land 
thereafter or may not have irrigated it 
earlier as well. Such a situation, in our 
view could not have been contemplated 
by the legislature, for that .would clear- 
ly lead to injustice and hardship, The 
narrower meaning that is put forth on 
behalf of the petitioner is much more in 
consonance with justice and common 
sense. It Is only where a land-holder has 
assured source of irrigation, that the pro~- 
‘ivision can be said to apply; whether to 
irrigate or not to irrigate depends on 
his volition, and not on the sweet-will 
of another. The assured irrigation may 
either be because the land-holder him- 
self owns the tubewell or it may be be- 
cause of certain contractual agreement 
between the land-holder and third per- 
sons, or any such circumstances as can 
assure irrigation of the lands in ques- 
tion. We may state that if we accept the 
-lwider interpretation suggested by the 
State it would even mean that although 
the land of land~holder has never been 
irrigated by an adjoining tubewell be- 
longing to another land-holder for 
then the land can be said to be capable 
of irrigation, We are not persuaded to 
accept that such irrational and unfair 

sult was intended by the legislature. 
Expression irrigated or capable of pro- 
viding water has, therefore, not been 
used by legislature in the wide sense 
which is being canvassed in this case on 
behalf of the State. We, therefore, 
accept the contention of the. petitioner 
that a restrictive meaning must be given 
tto the words in S. 4 (b) which accords 
with justice and reasons and avoids irra- 
tional and unfair consequences, 

14. It is clear that in the instant case 
there has not been any examination _ of 
the question from the point of view 
whether the irrigational facilities avail- 
‘able for 20.94 acres of land are assured 
irrigational facilities. The matter has, 
therefore, to be re-examined in the light 
of the law as explained. 

15. Learned counsel for the petition- 
ers pointed out that the Additional 
Member, Board of Revenue has accepted 
that one of the petitioners, Ganesh Pd. 
Singh is major but has not taken into 
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consideration the fact that he has got a 
wife and four children. In view of the 
number of members in his family he is 
entitled to hold extra land sanctioned in 
S. 5 (3) (ii) of the Act. This aspect also 
needs re-examination. 


16. In the result, we allow this writ 
application, quash Annexures 1, 2 and 3 
and direct the disposal of the objections 
under S. 10 (3) of the Act In accordance 
with law and in the light of the law as 
explained in this judgment. It appears 
that even: on the petitioners’ case 5.62 
acres will be in excess of ceiling area 
and we, therefore, direct the petitioners ' 
to indicate to the authorities 5.62 acres 
of land which may be treated as surplus 
and be immediately dealt with in ac- 
cordance with law. In case the autho > 
rities find that some further area has to 
be declared as surplus suitable steps will 
also be taken later in that regard in ac- 
cordance with law. We fix 15th April, 
1977 as the date on which the petition- 
ers must appeal before the Sub-divi~ 
sional Officer and give details of 5.62 
acres of land as directed above. On that 
date another date should be fixed for 
hearing of objection and disposal there~ 
of according to the law. The parties, in- 
cluding the State, may then adduce such 
evidence as they may be advised in sup~ 
port of their respective cases. There will 
be no order as to costs. 

Petition allowed, 
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Kaushlendra Prasad Narain Singh and 
another, Petitioners v. The State of Bihar 
and others, Respondents. 

Civil Writ Jur. Case Nos, 545 and 1074 
of 1969, D/- 19-5-1977. 

(A) Constitution of India, Art. 131-A 
(2) — Constitutional validity of S. 23 
(1) (First) Land Acquisition Act — Ques- 
tion as to — Determination of — Refer- 
ence to Supreme Court, held, not neces- 
sary. (Land Acquisition Act (1894), S. 23 
(1) First). 

If there is an earlier decision of the 
Supreme Court holding the Central Act 
or its provision vires of which has been 
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challenged to be intra vires, that deci- 
sion being binding on the High Court 
the determination of a question relating 
to the constitutional validity of such a 
Central law is not necessary for the dis- 
posal of the case by the High Court. It 
is only where the High Court is satis- 
fied under Art. 131-A (2) that the deter- 
mination of such question is necessary 
for the disposal of the case, it has to 
refer the question for decision of the 
Supreme Court, C. W. J. C. 151 of 1977 
D/- 30-3-1977 (Pat), Rel. on. AIR 1958 
SC 293, AIR 1965 SC 1017, AIR 1972 SC 
1417, AIR 1968 SC 647, Distinguished. 


(Para 9) 
As the question whether 

(First) of the Land Acquisition Act is 
ultra vires is covered by the decision of 
the Supreme Court in the case (AIR 1974 
SC 2077), determination of that question 
is not necessary for disposal of the cases 
before the High Court and it is not ne- 
cessary for the High Court to refer the 
question for decision of the Supreme 
Court. (Para 12) 


Anno: 3 AIR Manual; Land Acquisition 
Act, S. 23, N. 1A. 


(B) Land Acquisition Act (1894), S, 4 
> Trusts Act (1882), Ss. 11 and 37 — 
Acquisition of trust property — No con- 
flict in the provisions of two Acts. 

There is no conflict in the provisions 
of the Trusts Act and the Land Acquisi- 
tion Act in the matter of acquisition of 
trust property. 

The restrictions imposed on the trus- 
tee by the Trusts Act in regard to sale 
or other transfers are restrictions on 
voluntary transfers, They do not apply 
to involuntary transfers where in spite 
of the objections raised by the trustee 
a sale or transfer takes place under 
orders of a court of law or any compe- 
tent authority. All that the trustee is 
required in cases of involuntary trans- 
fers is to take such steps in the proceed- 
ing which may be reasonably requl- 
site for the preservation of the trust pro- 
perty and to deal with the trust property 
as carefully as a man of ordinary pru- 
dence would deal with such property 
-if it were his own. Therefore, even as- 
suming that the trust to which the pro- 
perty under acquisition belonged is a 
private trust, there is no conflict between 
the provisions of the Trusts Act putting 
restrictions on the trustee to sell the 
trust property and his other duties as a 
trustee under the Trusts Act and the 
provisions of the Land Acquisition Act 
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for acquiring all -kinds of immovable 
property (which include immovable pro- 
perty even of trust). (Paras 13 & 14) 

Anno: 3 AIR Manual; Land - Acquisi-' 
tion Act, S, 4, N. 1; Trusts Act, S. 11, 
N. 1; S. 37 N. 1. nik 

(C) Land Acquisition Act (1894), S. 49 > 
—- Applicability. 

Section 49 has got no application to 
the case where the petitioners have 
not expressed their desire to the Collec- 
tor that whole of the compound includ- 
ing the building should be acquired. As 
there is nothing on the record to indi- 
cate that the petitioners expressed such 
a desire to the Collector, it is not open 
to them to contend that the portion of 
the land cannot be acquired in view of 
the contravention of provisions of S. 49. 

(Para 17) 

Anno: 3 AIR Manual; Land Acquisi-~ 
tion Act, S, 49, N. 1. 

(D) Land Acquisition Act (1894), S. 5A 
— Objection filed before publication of 
notification in Gazette — Validity. 


If an objection is filed by a person in- 
terested in the land before the publica- 
tion of the notification in. the Gazette, 
that has to be treated as a valid objec- 
tion as soon as the notification is pub- 
lished in the Gazette. (Para 21) 

Anno: 3 AIR Manual; Land Acquisi- 
tion Act, S. 5A, N. 3. 

Cases Referred: Chronological Paras 
(1977) Civil Writ Jur. Case No. 151 of 

1977, D/- 30-3-1977 (Pat) 9 
(1977) SC. W, J. C. No. 2146 of 1976, R 

26-4-1977 (Pat) 


AIR 1974 SC 2077 8, 9, 11, 7 
AIR 1972 SC 1417 12 
AIR 1971 SC 161 ` 13 
AIR 1970 SC 564 11 
AIR 1968 SC 432 20 
AIR 1968 SC 647 12 
AIR 1966 SC 1931 13 
AIR 1965 SC 1017 12 
AIR 1958 SC 293 10 
AIR 1937 PC 4 14 
(1922) 1 AC 27:38 TLR 79, Corpn. of 

Blackpool v. Starr Estate Co. 13 
(1898) AC 748:79 LT 151, Barker v. 

Edger 13 
(1884) 10 AC 59:52 LT 474, Mary Seward 

v. Owner of the ‘Vera Cruz’ 13 


Basudeva Prasad, Awadh Kishore Pra- 
sad, Radha Mohan Prasad and Mrs. 
Renuka Sharma (in C, W. J. C. 545/69) 
and Basudeva Prasad, Narendra Prasad, 
Radha Mohan Prasad and Mrs. Renuka 
Sharma (in C. W. J. C. 1074/69), for Peti- 
tioners; T. K. Jha (Advocate General) and 
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P. N. Jha (J. C. to A. G.), for Respon- 
-dent in both the oases; A. K. Sinha 
(Standing Counsel for Central Govt), 


| + for Respondent No. 4 in C W. J. C, No. 


545/69. 


. "SHAMBHU PRASAD SINGH, J.-— 

` These two civil writ jurisdiction cases 
‘were referred to Full Bench by a Divi- 
sion Bench by its order dated 18th of 
Dec., 1969, on the ground that these 
cases involve the same question of law 
@s was ‘involved in civil writ jurisdic- 
tion cage’ No. 384 of 1967 which had 
earlier been referred to Full Bench afd 
that the three cases should be heard to- 
gether, Civil writ jurisdiction case No. 
384 of 1967 has been disposed of earlier 
as it was not pressed without deciding 
the question of law for the decision 
whereof it was referred to Full Bench. 
These two cases, however, have been 
heard together and are being bani 
of by this judgment, 


2. The quesion of law to rea decided 


. in these cases is whether S. 23 (1) (first) 


` of the Land Acquisition Act (hereinafter 
' referred to as ‘the Act’) is ultra vires. 
” Section 23 (1) (first) reads as follows:— 
“In determining the amount of com- 
pensation to be awarded for land acquir- 
ed under this Act, the court shall ‘take 
into consideration— first, the market 
value of the land at the date of the pub- 
cation of the notification under S&S. 4, 
sub-sec, (1);” . 
According to Isaraed counsel for the pe- 
` titioneis of the two cases, the determi- 
pation of the amount of compensation 
= .with reference to the date of publica- 
~. tion of the notification under S. 4 (1) of 
the. Act is unreasonable leading to dis- 
. crimination between different citizens of 
- the country, for the Act does not pro- 
' vide any time limit within which the 
= possession of the land is to be taken and 
- compensation is to be paid to the owner. 
- According to him, there is no market 
_, left for the land after the publication of 
‘the notification under S. 4 (1) of the Act 


Ti and in some cases possession is taken 


- .and compensation paid within a short 
+ period while in other cases it takes even 
contended that 
obviously the owners of land in those 
. gases where possession of the 
- taken and compensation paid after a 
longer period are losers while those 
owners possession of whose lands is 
taken and compensation paid soon are 
gainers and thus: there is a` discrimina- 
tion between them. Though in the writ 


land is. 


ALE. 
petitions vires of only S. 23 of the Act 
was specifically challenged (except in 
C. W. J..C No, 545 of 1969 where vire 
of S. 5 — mistake for 5-A — was alse 
challenged), learned counsel for the peti- 
tioners has contended that the whole Act 


is ultra vires. In that connection he has ~ 


also referred to Ss. 9, 11 and 12 of the’. 
Act, specially S. 11, which also states ` 
that the Collector has to enquire into 


the value of the land at the date of the 
publication of the notification under Sec- ` 


tion 4 (1), It has been pointed out that 
no maximum time limit has been pro- 
vided anywhere in the Act for making . 
an award by the Collector, f 
3. It may be advantageous to Hate ; 
here and now substance of some of the- 
provisions of the Act (as they apply to 
this State after amendments made by , 
this State) which will help in appreciat- 
ing the contention of learned counsel for 
the petitioners, as stated above, and 
that of learned counsel for the State 
which will be mentioned hereafter, 5. 4 
provides that a notification stating that 
some land is needed or likely to be need- 
ed for any public purpose shall be pub- 
lished in the official gazette and the Col- 
lector shall cause public notice of .the 
substance of such notification to be given 
at convenient places in the locality where 
the land is situate when it appears: to the 
appropriate Government that such land 
is needed or likely to be needed for any 
public purpose. Publication of such a 
notification entitles any officer either 
generally or specially authorised by such 
Government in this behalf and his ser- 
vants and workmen to enter upon and 
survey and take levels of any land in. 
such locality; to dig or bore into the 
sub-soil; to do all other acts necessary 
to ascertain whether the land is adapt- 
ed for such purpose; to set out the 
boundaries of the land proposed to be . 
taken and the intended line of the work, 
if any, proposed to be made thereon; to 
mark such levels, boundaries and line 
by placing marks and cutting trenches, 
and where otherwise the survey cannot 
be completed and the levels taken and 
the boundaries and line- marked, to cut 
down and clear away any part of any — 
standing crop, fence or jungle. Seven 
days’ notice in writing is needed for 
entry es aforesaid into any building of 
upon any enclosed court or garden at- 
tached to a dwelling house unless con- 
sent of the occupier has been taken. Sec- 
tion. 5 lays down that at the time of the 
entry as aforesaid the officer so autho- 
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rised shall pay or tender payment for 
all necessary damage to be done as afore- 
said. In case there is any dispute as to 
the sufficiency of the amount so paid or 
tendered, the officer shall at once refer 
the dispute to the decision of the Col- 
lector or other Chief Revenue Officer 
whose decision shall be final as to the 
quantum of damages. Section 5-A en- 
titles any person interested in any land 
which has been notified under S 4 (1) 
as being needed or likely to be needed 
for a public purpose or for a company 
to object to the acquisition of the land or 
of any land in the locality as the case 
may be within thirty days after the 
publication of the notification under S, 4 
{1) at some conspicuous place in the vil- 
lage in which the land is situate or of 
‘the service of the copy thereof on him 
whichever is later. The objection has to 
be made in writing to the Collector who 
must give the objector an opportunity 
of being heard either in person or by a 
pleader and the Collector shall after 
hearing all such objections and making 
such further enquiry, if any, as he 
thinks necessary, ‘shall decide the objec- 
tion. In some cases the appropriate Gov- 
ernment may itself call for the record 
of the proceeding held by the Collector 
and pass such order as it may think fit. 
As required by S. 6, after considering 
the Collector’s report, if any, under 
S. 5-A, the appropriate Government, if 
satisfied, or the Collector himself, if 
satisfied, after hearing the objection, if 
any, under S. 5-A, that any particular 
land covered by the notificatton under 
5S. 4 (1) is needed for a public purpose 
or for a company shall make a declara- 
tion to that effect in writing. This is sub- 
ject to the provisions of Part VII of the 
Act. Every such declaration must be 
published in the official gazette stating 
the district or other territorial division 
in which the land is situate, the purpose 
-for which it is needed, its approximate 
area, and where a plan shall have been 
made of the land, the place where such 
plan may be inspected. The Land Acqui- 
ation (Amendment and Validation) Act 
(13 of 1967) added a proviso to sub-sec- 
tion (1) of 5. 6 of the Act that no decla- 
ration in respect of any particular land 
covered by a notification under S. 4 (1) 
published after the commencement of 
the Land Acquisition (Amendment and 
Validation) Ordinance, 1967, shall be 
made .after the expiry of three years 
from the date of such publication. After 
these formalities are over and in cases 
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where the declaration is made by the ap- 
propriate Government, it directs the 
Collector to take order for the acquisi- 
tion of the land as required by S. T. 

4. The Collector under S. 9 of the 
Act shall cause public notice to be given 
at convenient places on or near the land 
to be taken stating that the Government 
intends to take possession of the land 
and that claims to compensation for all 
interests in such land may be made to 
him. Section 9 also provides as to what 
such notice should contain and that the 
Collector shall also serve such notice on 
the occupier, if any, of such land and on 
all such persons known or believed to 
be interested therein or to be entitled to 
act for persons so interested, Section 1t 
authorises the Collector to proceed to 
enquire into the objections, if any, made 
pursuant to the notice under S. 9 and 
into the value of the land at the date of 
publication of the notification under S. 4 
(1) on the date fixed for the purpose in 
the notice or any other day to which the 
enquiry has been adjourned and to make 
an award under his hand of (i) the true 
area of the land; (ii) the compensation 
which in his opinion shall be allowed for 
the land; and (iii) the apportionment of 
the said compensation among all the per- 
sons known or believed to be interested 
in the land, of whom, or of whose claims, 
he has information, whether or not they 
have respectively appeared before him. 
Section 12 lays down that such award 
shall be filed in the Collector’s office and 
shall be final and conclusive evidence as 
between the Collector and the persons 
interested subject to the provisions of 
the Act. The Collector is also required to 
give immediate notice of his award to 
such of the persons interested as are 
not present personally or by their repre- 
sentatives when the award is made. Ac- 
cording to S. 15, in determining the 
amount of compensation, the Collector 
shall be guided by the provisions con- 
tained in Ss. 23 and 24. Section 16 pro- 
vides that when the Collector has made 
an award under S, 11, he may take pos- 
session of the land which shal} thereupon 
vest absolutely in the Government free 
from all encumbrances, Section 17 au- 
thorises that in cases of urgency, if di- 
rected by the appropriate Government, 
the Collector may on the expiration of 
15 days from the publication of declara- 
tion under S. 6 or with the consent in 
writing of the person interested at any 
time after the publication of the notifi- 
cation under S5. 4 can take possession of 
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any waste or arable land even before 
making of the award and on taking pos- 
session. the land shall vest absolutely in 
the Government free from all encumb- 
rances. In such cases of taking posses- 
sion. compensation for the standing 
crops on such land and for any other 
damages caused by such sudden dispos- 
session and not excepted in S., 24 has to 
be offered by the Collector to the person 
interested and in case such offer is not 
_accepted, the value of such crops and 
the amount of such other damage shall 
be allowed for in awarding compensa- 
tion for the land in the award, It also 
lays down that in case of any land to 
which, in the opinion of the appropri- 
ate Government, the provisions of this 
section are applicable, the provisions of 
S. 5-A shall not apply where the appro- 
priate Government so directs or where 
possession of the land has been taken 
with the consent of the. persons inte- 
rested. 


5. Section 18 gives a right to any 
` person interested who has not accepted 
the award to make a written applica- 
tion to the Collector requiring him that 
the matter be referred by him for the 
determination of the Court. Section 19 
lays down what the Collector shall state 
for the information of the Court in mak- 
ing the reference. Section 23 enumerates 
. matters to be considered in determining 
the compensation. Sub-sec. (1) thereof 
has got six clauses the last one, ie. the 
sixth being— 
` “the damage (if any) bona fide result-~ 
ing from diminution of the profits of 
the land between the time of the publi- 
cation of the declaration under S, 6 and 
the time of the Collector’s taking pos- 
session of the land.” 


Sub-sec, (2) of S. 23 provides 
addition to the market-value as deter- 
mined under sub-sec. (1) of S. 23, the 
Court shall in every case award a sum of 
. fifteen per centum on such market-value, 
in consideration of the compulsory na~ 
ture of the acquisition. Section 24 enu< 
merates matters to be neglected in deter- 
mining compensation, Section 28 pro- 
-vides that if the sum which, in the opin- 
ion of the court, the Collector ought to 
_ have awarded as compensation is in ex- 
- cess of the sum which the Collector did 
award as compensation, the award of thé 


that in 


.. Court may direct that the Collector shal} 


pay interest on such excess at the rate of 
cix per centum per annum from the date 
on which he took possession of the land 
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to the date of payment of such excess 
into Court. Section 34 lays down that 
when the amount of such compensation 
is not paid or deposited on or before tak- , 


ing possession of the land, the Collector’ ` 
shall pay the amount awarded with inte: `. 
rest thereof at the rate of six per centum- ` 


per annum from the time of taking pos- 
session until it shall have: been.so paid 
or deposited, Section 48 confers liberty 
on the Government to withdraw from 
acquisition of any land of which posses- 
sion has not been taken. It further pro< 
vides that whenever the Government 
withdraws from any such acquisition, 


the Collector shall determine the amount. 


of compensation due for the damage suf- 
fered by the owner in consequence of 
the notice or-of any proceedings there- ` 
under and shall pay such amount to the - 
_ person interested, together with all costs 
reasonably incurred by him in the pro- 
secution of the proceedings under this 
Act relating to the said land. Section 49 
says that provisions of the Act are not 
to be put in force for the purpose of ac~ 
quiring a part only of any house, manu- 


factory or other building if the owner 
desires that the whole of such house, 
manufactory or building shall be so 
acquired, 


6. It has been contended on behalf of 
the Sate that so long possession of the 
land is not taken thé occupier is-in en- 
joyment of usufruct thereof and suffers > 
no damage so far return from the land 
is concerned and the Act makes full pro- 
visions for compensating the occupier 
or any person interested in the land for 
all kinds of damages which may be sus- 
tained by him. Such persong are alse 
compensated for the delay in the pay- 
ment or deposit of compensation by 
award of interest on such compensation. 
It has been submitted that in the circum- 
stances it cannot be said that on account 
of any delay in making the award there 


may be discrimination between different. ` 


‘persons. According to learned counsel 
appearing for the State, the challenge ta 
the vires of S. 23 or any provision of tha 
Act on the ground that absence of any 
time limit for making of the award by 
the Collector may lead to discrimination 
between two persons one in whose case 
the award is made quickly and another 
in whose case the award is delayed for a 
considerable time and,- therefore, these ` 
provisions are violative of Art, 14 of the 
Constitution is nothing but a legal jugg- 
lery. In substance the argument—assum- 
ing that the basis for it, namely, that a 
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person in whose case the award is made 
after considerable time is a loser for he 
does not get adequate compensation is 
correct — is that the compensation pai 
to him is not adequate for it is paid after 
a long time with reference to the date 
of the notification under S, 4 (1) of thé 
Act, and that such an argument challeng~ 
ing the vires of S. 23 of the Act was re- 
jected by the Supreme Court in Aflatoon 
v. Lt. Governor of Delhi (AIR 1974 SC 
2077). 

7. Prima facie, it appears that a per- 
son whose land is acquired is not likely 
to suffer much on account of delay in 
making the award, for so long he is in 
possession he enjoys the usufruct of the 
property and is also entitled to get com~< 
pensation under clause sixthly of S. 23 
(1) of the Act for the damage, if any, 
bona fide resulting from diminution of 
profit of the land between the time of 
the publication of the declaration under 
S. 6 and the time of the Collector’s tak- 
ing possession of the land and he 
gets interest under S. 34 of the Act on 
the amount of compensation if it is not 
paid or deposited on or before taking 
possession of the land. The time lag be~ 
tween the notification under S. 4 (1) of 
the Act and declaration under S. 6 of the 
Act is not very material, for it is- only 
after notification under S. 6 of the Act 
that the Collector starts with the acqui~ 
sition proceeding. The notification under 
S. 4 (1) merely entitles any officer of the 
appropriate Government to do certain 
acts as provided for in sub-sec. (2) of 
S, 4 and the person whose land is ac- 
quired is entitled under S. 5 to get in 
advance payment for all necessary dama- 
ges for the acts to be done by the officer 
of the appropriate Government or his 
men under S. 4 (2) of the Act. The noti- 
fication also affords an opportunity to 
such person to file an objection under 
S. 5-A of the Act that the land should 
not be acquired. After the amendment 
of S. 6 of the Act by the Amending Act 
of 1967, in cases where notification un- 
der S. 4 (1) ‘of the Act is published after 
the commencement of the Land Acquisi- 
tion (Amendment and Validation) Ordi- 
nance, 1967, the time lag between that 
notification and declaration under S. 6 
of the Act cannot be more than three 
years, Of course, in the two cases before 
us, the notifications under S. 4 (1) of the 
Act were published before the commence- 
ment of the Land Acquisition (Amend-~ 
ment and Validation) Ordinance, 1967. In 
C. W. J. C. 545 of 1969 it was dated 22nd 
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of Jan., 1966 and published in the Ga- 
zette on 6th of April, 1966. The declara- 
tion under S, 6 was on 8th of March, 
1967, within one year from the date of 
publication in the Gazette of the notifi- 
cation under S. 4 (1). In C. W. J. C. No. 
1074 of 1969 the notification under S. 4 
(1) is dated 13th of July, 1965, An ob- 
jection under S. 5-A of the Act was filed 
on behalf of the petitioner of that case 
on 8th of Sept., 1965 (Annexure 2). It 
can safely be presumed that the publi- 
cation in the Gazette of the said notifi- 
cation was some time in the month of 
August and the objection under S. 5-A 
was filed within 30 days from that date. 
The objection was rejected in absence of 
the petitioner on Ist of November, 1968. 
On 12th of Dec., 1968, the petitioner fil- 
ed an application, (Annex. 4) for rehear- 
ing of the objection. On July 31, 1969, 
the objection was again rejected after 
hearing the petitioner, vide order at. an- 
nexure 6, Thereafter the present writ 
application was filed in the year 1969 for 
quashing the notification under S. 4 (1) 
of the Act and for restraining the State 
from dispossessing the petitioner from 
the lands which were notified and also 
for staying the operation of annexures 1 
and 6. In tHis case there has been no de- 
claration under Sec. 6 so far and in the 
circumstances stated above the respon- 
dent-State cannot be said to be respon- 
sible for delay in making the declara- 
tion. 


8. Prima facie, the provision in thé 
Act for determination of the compensa- 
tion with reference to the date of notifi- 
cation under S. 4 (1) of the Act also can- 
not be said to be unreasonable. In some 
cases if the prices go up it may be ad- 
vantageous to the State. In cases where 
prices go down after the notification it 
may be advantageous to the person 
whose land is acquired. When the Act 
was passed the framers of the Act would 
not have thought that a time may come 
in future where prices will only rise and 
will not fall down. Even in recent years 
prices have fallen down from what they 
were a few years ago. Therefore, it will 
be mere chance whether “the provision 
will act to the advantage or disadvant- 
age of the person whose land is acquir- 
ed. There may be also cases where price 
of land in the vicinity may go down on 
account of the purpose for which the 
land is acquired, such as for preparing 
compost of nightsoil or processing of raw 
skin and in such cases if compensation 
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is to ibe determined with reference to a 
date later than the date of notification 
under S. 4 (t), the person whose land is 
acquired ‘may ‘be a loser. It is also now 
well established ‘by judicial decisions that 
while determining ‘the compensation 
with reference to the date of notification 
‘under S. 4 (1) of the Act, the potential 
‘walue of the land under acquisition has 
to be taken into consideration except the 
increase in its value on account of the 
‘scheme for which it is acquired. I do 
mot consider it mec€ssary to examine 
these matters in any further detail, for 
if determination of the question raised 
by learned. counsel for the petitioners 
is really necessary for the disposal of 
the cases, then that question cannot be 
‘determined by this Court and the mat- 
ter shall ‘have to be referred to the Sup- 
reme Court under Art, 131-A (2) of the 
‘Constitution, 


93. In Mahabir Tea Company v. State 
of Bihar (Civil Writ Jurisdiction Case 
No. 151 of 1977 and its analogous cases— 

' disposed of on 30th of March, 1977) (Pat) 
myself (S. K. Choudhary, J. concurring) 
while referring a matter to a Bench of 
five Judges under Art. 228-A of the Con- 
stitution rejected the argument that as a 
result of insertion of that Article in the 
Constitution if the validity of State Act 

.is challenged on constitutional grounds 
the matter has to be heard by five or 
more Judges of the Court even though 

- there are earlier Bench decisions hold- 
ing the Act to be intra vires. The rea- 
sons for taking that view apply with 
equal force to cases where vires of a 
Central Act or some provision thereof 
is challenged. If there is an earlier deci- 
sion of the Supreme Court holding the 
Act or the provision vires of which has 
been challenged to be intra vires, that 
decision being binding on us, the deter- 
mination of a question relating to the 
constitutional validity of such a Central 
law is not necessary for the disposal of 
the case by the High Court. It is only 
where the High Court is satisfied under 
Art. 131-A (2) that the determination of 
such question is necessary for the dis- 
posal of the case, it has to refer the 
question for decision of the Supreme 
Court. In the instant cases, I am of the 
opinion that the question as to the vires 
of S. 23 of the Act stands decided by the 
decision of the Supreme Court in Afla- 
toon’s case (AIR 1974 SC 2077) and, 
therefore, determination of that question 
is not necessary for the disposal of these 
cases. 


‘pression 
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10. Learned counsel for the petition< - 
ers has placed reliance on an order of a 
Bench of this Court in Bipin Bihari 
Sinha v, Union of India dated 26th 
April, 1977 in C.W.J.C. No. 2146 of 1976 
(Pat) by which a question was referred 
for the decision of the Supreme Court 
under Art. 131-A (2) of the Constitution, 
In that case there was no earlier deci- 
sion of the Supreme Court on the ques- 
tion and, therefore, that .is not contrary 
to the view taken above, Learned coun- 
sel for the petitioners has also placed 
reliance on the decision of the Supreme 
Court in Raja Ganga Pratap Singh v. 
Allahabad Bank Ltd. (AIR 1958 SC 293) 
where that Court interpreted the ex- 
‘determination necessary for 
disposal of case’. That is also not a case 
where there was an earlier decision on 
the question under consideration and in 
spite of that it was held that determi- 
nation of that question was necessary for 
disposal of that case. 


11. In Aflatoon’s case (AIR 1974 SC 
2077) the vires of S. 23 of the Act was 
challenged. While dealing with the ques- 
tion, Mathew, J. speaking for the Sup- 
reme Court observed as follows (at pp. 
2081 and 2082):— 


“14. Linked with. the above contention 
was the argument’ that the provisions of 
S. 23 of the Act ‘impose unreasonable 
restrictions upon the fundamental right 
of the appellants and writ petitioners to 
hold and dispose of property under Arti- 
cle 19 (1). ($) of the Constitution as com- 
pensation is awardable only with refer- 
ence to the value of the property on the 
date of notification under S. 4 however 
long the proceedings for acquisition may 
drag on and not with reference to the 
market value of property when it is 
taken possession of It was submitted 
that compensation should be paid with 
reference to the value of the property 
as on the date when possession of the 
property is taken and the section, as it 
lays down that compensation should be 
fixed with reference to the market valué 
as on the date of the notification under 
section 4, abridges the fundamental right . 
of a citizen under Art. 19 (1) (f). We find 
that the argument is not persuasive. 
Art. 31 (5) (a) provides: 

(5) Nothing in cl (2) shall affect— 
(a) the provisions of any existing law 
other than a law to which the provisions 
of cL (6) apply.’ 

15. The Land Acquisition Act is @ 
Pre-Constitution Act. Its provisions are 
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not, therefore, liable to be challenged on 
the ground that they are not in confor- 
mity with the requirement of Art. 31 
(2). What the appellants and writ peti- 
tioners complain is that their properties 
were acquired by paying them compen- 
sation computed with reference to the 
market value of the land as on the date 
of the notification under S. 4 and that 
S. 23 is, therefore, bad. This, ‘in sub- 
stance, is nothing but a challenge to the 
adequacy of compensation. Such a chal- 
lenge is precluded by reason of Art, 31 
(5). In other words, the appellants and 
the writ petitioners cannot challenge the 
validity of S, 23 on the ground that com- 
pensation payable under its provisions is 
in any way inadequate, because, such a 
challenge would fiy in the face of Arti- 
cle 31 (5). 


16. It is noteworthy that S. 4 (3) of 
the Land Acquisition Amendment and 
Validation Act, 1957 provides for pay- 
ment of interest at 6 per cent of the 
market value after the expiry of 3 years 
from the date of the notification under 
S. 4 to the date of payment of compen- 
sation. Section 24 of the Act provides 
that any outlay or improvements on, or 
disposal of, the land acquired, commenc- 
ed, made or effected without the sanction 
of the Collector after the date of thé 
publication of the notification under S, 4 
(1) shall not be taken into consideration 
by the Court in awarding compensation, 
This provision means that any outlay or 
improvement made with the sanction of 
the Collector after the date of the notifi- 
cation will be taken into consideration 
in awarding compensation. 


17. In R. C. Cooper v. Union of India, 
(1970) 3 SCR 530 at p. 577: (AIR 1970 
SC 564 at pp. 596 and 597), this Court 
has observed that although a law for ac~ 
quisition of property must pass the test 
of Art. 19 (5) the challenge to the law 
would ordinarily be limited to the ques- 
tion of procedural wunreasonableness, 
This is what the Court said: 


ree Where the law provides for com~< 
pulsory acquisition of property for a puk- 
lic purpose, it may be presumed that the 
acquisition or the law relating thereto 
imposes a reasonable restriction in the 
fnterest of the general public. If there 
is no public purpose to sustain compul- 
sory acquisition, the law violates Art. 31 
(2). If the acquisition is for a public 
purpose, substantive reasonableness of 
the restriction which includes depriva~ 
tion may, unless otherwise established, 
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be presumed, but enquiry into reason- 
ableness of the procedural provisions 
will not be excluded. Fon instance, if a 
tribunal is authorised by an Act to de- 
termine compensation for property com- 
pulsorily acquired, without hearing the 
owner of the property, the Act would be 
Hable to be struck down under Art. 16 
(1) 5.” 

“18. It follows that although Section 28 
of the Act can be challenged on the 
ground that it violates the fundamental 
right of a citizen to hold and dispose of 
property under Art. 19 (1) (£), the chal- 
lenge would practically be limited to the 
question of procedural’ reasonableness. 
But S. 23 does not deal with procedure 
and cannot, therefore, suffer from any 
procedural unreasonableness. When it is 
seen thet S. 23 is not liable to be chal- 
lenged on the ground that the compen- 
sation provided. by its provisions is in- 
adequate in view of the provisions of 
Art. 31 (5), there is no point in the con- 
tention that it can be challenged for that 
very reason on the basis that it imposes 
unreasonable restriction upon a citizen’s 
right to hold and dispose of property.” 
It is manifest that the learned Judge re- 
jected the argument that S. 23 of the 
Act was ultra vires for, according to it, 
compensation was to be determined with 
reference to the date of notification un- 
der S. 4 (1) of the Act. Learned counsel 
for the petitioners has submitted: that 
while in that case the vires of S. 23 was 
challenged on the ground: that it contra- 
vened Art. 19 (1) (f) of the Constitution, 


-in the present cases the vires is challeng- 


ed on the ground that it contravenes 
Art. 14 of the Constitution and, there- 
fore, it cannot be said that the Supreme 
Court has already decided the questicn 
raised in these two cases. As will appear 
from the passage quoted above the vires 
was challenged on account of contraven- 
tion of Art. 19 (1) (£) of the Constitution, 
but the learned Judge found that really 
the vires of S, 23 of the Act. was being 
challenged on the ground that compen- 
sation payable under its: provisions was 
inadequate and as such the challenge 
would fly in face of Art. 312 (5) which 
could not be entertained. Learned coun- 
se} for the petitioners has attempted to 
couch his arguments carefully in such a 
language as to avoid reference to Art. 19 
(1) (Ð and Art. 31 (5) of the Constitution 
and to refer to Art. 14 of the Constitu- 
tion, but, in my opinion, in substance 
it is the same argument which was ac- 
vanced before the Supreme Court in 
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Aflatoon’s case. The basis for the discri- 
mination alleged is inadequacy of the 
compensation. While disposing of a ques- 
tion raised, one has to look at the sub- 
stance of it and not only on the form. 
-In this connection it may be desirable to 
- refer to the grounds as raised in the two 
writ applications, In the writ petition of 
of C. W. J. C. No. 545 of 1969 as origi- 
nally filed after para 21 in ground No. (I) 
vires of S. 5-A of the Act was challeng- 
ed on the ground thet it contravenes 
Arts. 19 (1) (f) and 14 of the Constitu- 
tion, In ground No. (III) it was stated 
that the impugned notification, declara- 
tion and the notices were ultra vires 
Art. 31 (1) of the Constitution as they 
amount to illegal deprivation of the pe- 
titioners’ right to property. In ground 
No. (VI) vires of S. 23 was challenged 
on account of contravention of Art. 14 
‘but how it contravened Arti- 
cle 14 was not stated. It is 
‘manifest, therefore, that though Art. 14 
was referred to, vires of S. 23 was chal- 
_lenged only on the ground of illegal de- 
privation of the petitioners’ right to pro- 
` perty, a ground which was raised before 
the Supreme Court in Aflatoon’s case and 
rejected. In C. W, J. C. No. 1074 of 1969 
in paragraph 12 of the writ petition as 
originally filed it was said that S. 23 of 
the Act clothes the authorities concern- 
ed with arbitrary power to discriminate 
between persons equally placed by pay~ 
ing more compensation to one and less 
to the other just by way of favour. In 
para 13 it was said that S. 23 of the Act 
being ultra vires Art. 14 of the Constitu- 
tion of India, the entire Act is unconsti- 
tutional and void. In para 19 it was said 
that the impugned notice was ultra 
vires under Arts. 31 (1) and 19 (1) (Ê) of 
the Constitution of India, In this case 
it is also manifest that though reference 
was made to Art. 14, the vires of S. 23 or 
the Act as a whole was challenged only 
on the ground of deprivation of a citi- 
zen’s right to hold property and likeli- 
hood of acquisition thereof on payment 
of inadequate compensation, 


12. Learned counsel for the petition- 
ers has placed reliance on the decision 
of the Supreme Court in P. Vajravelu 
Mudaliar v. Special Deputy Collector for 
Land Acquisition, West Madras (AIR 
1965 SC 1017). In that case S. 3 of the 
Land Acquisition (Madras Amendment) 
Act (23 of 1961) was declared to be ultra 
vires for the reason that the said Act. 
provided for acquisition of land for 
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housing schemes. and laid down princi- 
ples for fixing compensation different 
from those prescribed in the principal 
Act, The facts of that case are quite dif- 
ferent and the ratio decidendi has no 
application to the facts of the cases be- 
fore us. Learned counsel for the peti- 
tioners also referred to the decisions of 
the Supreme Court in Smt. Tribeni Devi 
v. Collector, Ranchi (AIR 1972 SC 1417) 
and State of Orissa v. Sudhansu Sekhar 


- Misra (AIR 1968 SC 647), These decisions 


are not relevant to the point under con- 
sideration. On a careful consideration of 
the entire matter I hold that as the ques- 
tion raised is covered by the decision of 
the Supreme Court in Aflatoon’s case 
(AIR 1974 SC 2077) determination~ of 
that question is not necessary for dispo- 
sal of the cases before us and it is not 
necessary for this Court to refer the 
question for decision of the Supreme 
Court. . 
13.. J would now take up for conside~ 
ration other questions raised in the two 
writ applications which are to be decid- 
ed for disposal of these cases, I would 
first take up C. W. J. C. No. 1074 of 1969. 
The only other question which has been 
urged in this case, apart from the vires 
of S. 23 and of the Act as a whole, is 
that the property being a trust property 
it cannot be acquired under the Act. It 
has been submitted that acquisition of 
trust property will lead to a conflict be- 
tween provisions of the Trusts Act pre- 
scribing duties of the trustee and.that of 
the provisions of the Act. It has been 
submitted that in. case of such conflict 
the provisions of the Trusts Act, which 
is an earlier Act, will prevail. In sup- 
port of the proposition that where there 
is conflict between the provisions of twa 
Acts, the earlier Act will prevail, learned 
counsel for the petitioner had placed re- 
lance on English and Indian decisions, 
namely, (i) Mary Seward v. Owner of 
the ‘Vera Cruz’ ((1884) 10 AC 59 at p. 68), 
(ii) Corporation of Blackpool v. Starr 
Estate Company Ltd. ((1922)'1 AC 24), 
(iii) Barker v. Edger ((1898) AC 748 at 
p. 754) and (iv) Pratap Singh v. Man- 
mohan Dey (AIR 1966 SC 1931 at p, 1933). 
The contention that where there is con- 
flict between two statutes of the same 
law making body, the earlier one will 
prevail is well recognised one and its 
correctness has not been challenged by 
learned Advocate General appearing for 
the State. It is also not in dispute ‘that 
the property under acquisition which is 
situate in village Manpur in the district 





1978 Kaushlendra Prasad v. State (FB) 


of Sitamarhi is a trust property. The 
trust was created by a registered will 
dated 9th of April, 1914 executed by 
Chaudhri Mahadeo Prasad, proprietor of 
the Nanpur Estate. But the learned Ad- 
vocate General has submitted that the 
petitioner of this case cannot derive any 
advantage from the aforesaid proposition 
of law for two reasons, firstly that Trusts. 
Act applies only to private trusts and 
there being no averment in the writ 
petition that the trust to which the pro- 
perty under acquisition belongs is a pri- 
vate one, there is no basis for the argu- 
ment, and secondly, there is no conflict 
between the provisions of the Trusts Act 
and those of the Act. Our attention was 
drawn to S. 37 of the Trusts Act from 
which it appears that the trustee can- 
not sell any trust property ‘unless he is 
empowered by the trust deed to sell the 
trust property and S. 11 of that Act 
which lays down that the trustee is 
bound to fulfil the purpose of the trust 
and to obey the direction of the author 
of the trust given at the time of its 
creation except as modified by consent 
of all the beneficiaries being competent 
to contract. The restrictions imposed on 
the trustee by the Trusts Act in regard 
to sale or other transfers are restrictions 
on voluntary transfers, They do not,in my 
opinion, apply to involuntary transfers 
where in spite of the objections raised by 
the trustee a sale or transfer takes place 
under orders of a court of law or any 
competent authority. In Khajamian Wakf 
Estates v. State of Madras etc. (AIR 1971 
SC 161) it was held that certain Madras 
Acts were not invalid on the ground 
that they provide for acquisition of pro- 
perties belonging to religious denomina- 
tion. This decision shows that trust pro- 
perty can be acquired by the State, 
After having carefully considered the 
provisions of the Trusts Act I am of the 
opinion that all that the trustee is re- 
quired in cases of involuntary transfers 
is to take such steps in the proceeding 
which may be reasonably requisite for 
the preservation of the trust property 
‘(vide S. 13) and to deal with the trust 
property as carefully as a man of ordi- 
nary prudence would deal with such 
property if it were his own (vide S. 15). 
Section 15 expressly lays down that in 
absence of a contract to the contrary a 
trustee so dealing is not responsible for 
the loss, destruction or deterioration of 
the trust property. Therefore, even as- 
suming that the trust to which the pro- 
perty under acquisition belonged is a 
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private trust, in my opinion, there is no 
conflict between the provisions of the 
Trusts Act putting restrictions 
trustee to sell the trust property and 
his other duties as a trustee under the 
Trusts Act and the provisions of the Act 
for acquiring all kinds of immovable 
property (which included immovable 
property even of trust). 

14: Learned counsel for the petitioner 
in the beginning himself contended that 
the trust was a public trust, but later on 


‘being confronted with the argument of 


the learned Advocate General appearing 
on behalf of the State that the Trusts 
Act does not apply to private trust, he 
submitted that the trust in question was 
a private trust and placed before us an 
English translation of the trust deed 
(the will by which the trust was creat- 
ed). The translation is a printed booklet 
and a supplementary affidavit has been 
filed stating that the translation was 
made under orders of the Allahabad 
High Court. Since I have already held 
that there is no conflict in the provi- 
sions of the Trusts Act and the Act in 
the matter of acquisition of trust pro- 
perty, it is not necessary to decide whe- 
ther the trust is a private trust or a pub- 
lic trust, As already indicated earlier, I 
have proceeded on the assumption that 
it is a private trust. It may be stated 
here that this very deed of trust was 
considered by the Privy Council in 
Kayastha Pathshala, Allahabad. v. Mt. 
Bhagwati Devi (AIR 1937 PC 4) and it 
was held that except some of the ob- 
jects of the trust others were ordinary 
forms of private benevolence towards 
relations and friends, The argument of 
learned counsel for the petitioner that 
the property under acquisition being 
trust property cannot be acquired must 
fail for the reasons aforesaid, 


15. It | has also been contended by 
learned counsel for the petitioner that 
part of the trust property under acqui- 
sition is a temple, a shed attached to a 
temple and Bhinda and tank used for 
the purposes of temple and these pro- 
perties should not be acquired by the 
State Government. Learned Advocate 
General wanted some time to get a re- 
port from the authorities concerned as 
to the nature of the lend and time was 
allowed to him for that purpose. He has 
placed before us a report from the Col- 
lector, Sitamarhi, addressed to the Addi- 
tional Secretary-cum-Director, Revenue 
and Land Reforms Department, Directo~ 





on thel. 
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rate of Land Acquisition, Government of 
Bihar, Patna, which shows that there 
was a temple on old survey plot No. 1482 
on an aréa of 50’%50’ which is in a dila- 
pidated: condition, but this area is not 
subject-matter of acquisition, The report 
further states that after the notification 
under S. 4 (1), a shed (Mandap) has been 
constructed in the year 1969 in old plot 
No. 1480, 16’X16’ in area. No idol of any 
God or Goddess has been installed in this 
shed on permanent basis but image of 


Goddess Durga is kept therein on the’ 


occasion of Dashara festival and a mela 
is held there. Learned Collector has in- 
dicated that this «rea of 16X16’ on 
which the shed stands and a road 150’ 
Jong and 15’ wide for reaching that shed 
may be left out from acquisition. Survey 
plot No. 1481 is a tank measuring 2.18 
acres, survey plot No, 1480 was Bhinda 
of that tank but it has now become plain 
and measures 5.10 acres. In the opinion 
of the Collector, there is no justification 
for releasing the tank and the area 
around it which was once its’ Bhinda 
from acquisition. In my opinion also the 
petitioner is not justified in claiming 
release for the land around the tank 
which was once its Bhinda. However, I 
am of the opinion that as stated by the 
Collector the question of acquisition of 
the land on which the temple stands 
measuring 50’X50’ does not arise as it 
is not gubject-matter of acquisition and 
the land on which the shed (Mandap) in 
an area of 16’X16’ stands and land for 
a road 150’ long and 15’ wide as stated 
by the Collector for reaching the Man- 
dap should be released from the acqui- 
sition. So far as 2.18 acres of land on 
which the tank is situate is concerned, 
I personally feel that the State should 
also release that from acquisition, but I 
do not propose to pass any order in res- 
pect thereof and leave the matter to the 
discretion of the State Government. This 
writ application must fail except with 


regard to the land on which the Mandap‘ 


stands measuring 16’X16’ and land for 
road 150’ long and 15’ wide for reaching 
that Mandap as conceded in Collector’s 
report. A writ only to the release of 
these two lands should issue in favour 
of the pétitioner. 

16. In C. W. J. C. No. 549 of 1969 the 
land which ig sought to be acquired is 
situate in the town of Gaya. It is portion 


of land measuring 7.69 acres containing 


a double storeyed residential building 
which the petitioners claim to have pur- 
chased from their mother in the -year 
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1950 by a registered sale deed, The resi- 
dential building is in an area about 0.30 
acre. The house is known as Lal Kothi 
and the Government have acquired land 
measuring 4.05 acres in the compound 
of that Lal Kothi. By notification under 
S. 4 (1) of the Act as contained in an-, 
nexure 1 they propose to acquire further 
land measuring 0.92 acre. According tọ 
petitioners’ case, the land sought to be 
acquired ig just by the side of the por- 
tico of the residential building. The 
petitioners filed an objection under Sec- 
tion 5-A of the Act but that was reject- 
ed without affording an opportunity to 
the petitioners of being heard in support 
of that objection, It is further alleged 
that the land is acquired for victimisa- 
tion of the petitioners and it is mala fide. 
Learned counsel appearing for the peti- 
tioners in this case has advanced four 
arguments, besides the one relating to 
the vires of S. 23 and of the Act as a 
whole; viz., (i) that the State Govern- 
ment cannot acquire only a portion of 
the land of the compound; if at all, they 
should have acquired the entire land 
of the petitioners in accordance with the 
provisions of S. 49 of the Act; (ii) that 
the acquisition is bad as it is mala fide; 
(iii) that the petitioner No. 2 has already 
been informed by a letter that the Gov- 
ernment no longer propose to acquire 
the land and that should be given effect 
to and the proceeding should be quash- 
ed; and (iv) that the declaration under 
S. 6 and subsequent steps in the pro- 
ceeding are bad in law as the objection 
of the petitioners under S. 5-A of the 
Act has been rejected without affording 
an opportunity to the petitioners of be- 
ing heard in support thereof. 


17. Section 49 of the Act has got no 
application to the case. That would have 
applied only if the pétitioners should 
have expressed their desire to the Col- 
lector that whole of the compound in- 
cluding the building should be acquired. 
There is nothing on the recowvd to indi- 
cate that the petitioners expressed such 
a Gesire to the Collector. It is not, there- 
fore, open to them to contend that the 
portion of the land cannot be acquired 
in view of the contravention of provi- 
sions of S. 49 of the Act. 

18. There is also no substance in thé 
contention of the petitioners that the 
acquisition is bad as it is mala fide. The 
petitioners have not placed sufficient 
materials on the basis of which it can 
be held that the ecquisition is mala fide. 
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A bare statement that the acquisition 
is for victimising the petitioners is not 
sufficient, 

19. In order to decide the point rais- 
ed on behalf of the petitioners that in 
view of the intimation given to one of 
the petitioners that the land would not 
be acquired, the proceeding should be 
dropped, it was considered necessary 
that General Manager, Tele-Communica- 
tion, Bihar Circle, Patna, should be add- 
ed as a respondent and be heard in the 
matter for the land is being acquired 
for telephone exchange at Gaya. Ac- 
cordingly, General Manager, Tele-Com- 
munication, Bihar Circle, Patna, was 
added as a respondent and a counter- 
affidavit has been filed on his behalf. It 
is claimed by the petitioners that in the 
communication received by petitioner 
No. 2 from the State Government it has 
been stated that the General Manager, 
Tele-Communication, Bihar Circle, has 
also agreed to the release of the land of 
the petitioners. In reply to that in the 
counter-affidavit it has been stated that 
it was false to say that General Mana- 
ger, Tele-Communication, Bihar Circle, 
has agreed to such a term. A draft of a 


compromise petition, according to the 
General Manager, Tele-Communication, 
Bihar Circle, was sent to him for his 


consent and he has not consented as yet 
to it. Learned Advocate General also 
stated that the State Government also 
have not taken any final decision in the 
matter so far. In the circumstances, it is 
mot possible to order release of the land 
under acquisition on the basis of the 
aforesaid claim of the petitioners. 

20. However, there appears substance 
fn the contention of the petitioners that 
declaration under S. 6 of the Act and 
subsequent steps in the proceeding are 
bad in law on the ground that the peti- 
tioners were not afforded an opportunity 
of being heard in support of objection 
filed by them under S. 5-A of the Act. 
Learned counsel for the petitionens reli- 
ed on a decision of the Supreme Court 
ia Abdul Hussain Tayabali v. State of 
Gujarat (AIR 1968 SC 432) in support 
ofthis contention that the petitioners 
were entitled to a hearing in support of 
their objection under S. 5-A of the Act. 
Apart from the said decision, sub-sec. (2) 
of S, 5-A, as it stands after amendment 
of the State Government, itself pro- 
vides that the Collector should give the 
objector an opportunity of being heard 
either in person or by pleader and after 
hearing all such objections and making 
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such further enquiry, if any, as he 
thinks necessary, decide the objection. 
Learned Advocate General appearing 
for the State was not in a position te 
dispute the claim of the petitioners that 
they were not afforded an opportunity 
of being heard in support of their objec- 
tion under S. 5-A of the Act. However, 
he submitted that as the notification 
under S, 4 (1) was published in the Ga- 
zette on 6th of April, 1966, the objection 
of the petitioners purporting to be under 
S. 5-A of the Act filed on 20th of Feb., 
1966 was premature having been made 
before the publication of the notification 
in the Gazette. According to learned Ad- 
vocate General, it was not really an ob- 
jection under S. 5-A of the Act and th@ 
petitioners were not entitled to be heard 
in support of such an objection. He con- 
tended that in the circumstances of the 
case it should be held that the petition- 
ers did not file any objection under 
S. 5-A of the Act. 


21. It appears that the notification 
under S. 4 (1) of the Act (annexure 1 to 
the writ application) is dated 22nd of 
Jan, 1966. The objection of the peti- 
tioners under S. 5-A of the Act (anne- 
xure 2 to the writ application) was filed 
within 30 days after the issue of the noti- 
fication under S. 4 (1) as required by 
S, 5-A of the Act. Section 4 {1), as it 
stands amended by the State of Bihar 
does not require publication of the noti- 
fication only in the Gazette but also its- 
publication at the office of the Collector, 
the office of the Sub-divisional Officer, 
the office of the smallest revenue admin- 
istrative unit and Gram Panchayat, if 
any, constituted under the Bihar Pan- 
chayat Raj Act and at some conspicuous 
place in the village within which the 
land is situate. The Collector is also re- 
quired under the said section to cause 
copies of the notification served on all 
persons known or believed to be. inte- 
rested in the land. It is not the case of 
the State that there was no publication 
of the notification at other places or no 
copy thereof was served on the peti- 
tioners before they filed the objection 
on 20th of Feb., 1966. In the circum- 
stances, the objection cannot be held to 
be premature as contended by learned 
Advocate General. Even if there would 
have been no publication of the notifica- 
tion at other places and service of copy 
thereof on the petitioners but only pub- 
lication thereof in the official Gazette on 
6th of April, 1966, I would have rejected 
the contention of learned Advocate Ge- 
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neral which is technical one. If an ob- 
jection is filed by a person ‘interested in 


the land before the publication of the 


notification in the Gazette, that has to be 
treated as a valid objection as soon as 
the notification is published in the Ga- 
zette. -This writ application, therefore, 
must ‘succeed on the aforesaid ground 
and the declaration under S. 6 of the 
Act (annexure 5), the notice under S, 9 
of the Act (annexure 6), the notice of the 
award under S. 12 of the Act (annexure 
10) and another notice calling upon the 
petitioners to take compensation money 


deposited (annexure 11) should be quash- - 


ed. However, the notification under S. 4 
`. 10) of the Act (annexure 1) cannot be 
. {quashed on this ground. 

22. In the result, C. W. J. C, No. 545 
-of 1969 is allowed in part and annexures 
5, 6, 10 and 11 of the writ application 
are quashed. The prayer for quashing of 
annexure 1 is rejected. The Collector 
now must proceed with the land acqui- 
sition afresh from the stage of hearing 
of objection of the petitioners (anne- 
xure 2) under S. 5-A of.the Act. After 
giving an opportunity to the petitioners 
of being heard in support of their ob- 
-jection he should dispose of that objec- 
tion in accordance with law and there- 
after if the objection is not accepted, he 
may take other steps in the proceeding 
in accordance with the provisions of the 
Act, C. W. J. C. No. 1074 of 1969 is also 
allowed in part only in respect of land 
16’X16’ on which the Mandap stands 
and land for a road 150’ long and 15’ 
wide for going to the said Mandap. It is 
dismissed in respect of other lands but 
subject to observations made. in respect 
of the land on which tank is situate. 
There will be no order as to costs in 
either of the two cases. 

K. B. N. SINGH, C. J.:— I agree, 

UDAY SINHA, J.:— I agree. ` 

f Order accordingly. 


AIR 1978 PATNA 76 
(RANCHI BENCH) 
C. N. TIWARY, J. 

State of Bihar, Petitioner v, Kastur- 
bhai Lalbhai and others, Opposite Par- 
ties. i 

Civil Revn. No. 131 of 1976 (R) 
8-12-1977.* , 

*(Against order of C. N. Singh, Sub-J., 

Hazaribagh, D/- 28-4-1976.) 
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State v. Kasturbhai Lalbhai (Tiwary J.) 


A.L R. 
Evidence Act (1 of 1872), S. 123 — 
Unpublished official records relating to 


any affairs of State — Inspection — Duty 
of Court. 

When the legislature, has refrained 
from defining the affairs of the State, 
it is inexpedient to define this expres- 
sion. It means matters of a public na- 
ture, with which the State is concerned, 
or the disclosure of which will be pre- 
judicial to the public service. When the 
State is a party tothe litigation and docu- 
ments relate to commercial or contrac- 
tual activities of the State, privilege can 
be claimed in respect of such documents - 
but privilege should not be claimed un- 
advisedly, lightly or capriciously. Law 
provides for the court to adjudicate on 
the merits of the claim. (Para 15) 

Where a party seeks inspection of cer- 
tain unpublished Government official re- 
cords containing note-sheets and corres- 
pondences, and the page numbers given | 
in the application do not disclose whe- 
ther they relate to notes or correspon- 
dences, inspection could not be granted 
before obtaining clarification in the 
matter. AIR 1975 SC 865, Rel. on. 

(Paras 14, 17) 

Anno: 3 AIR Manual, Evidence Act, 
S. 123, N, 3. 

Cases Referred: Chronological Paras 
AIR 1975 SC 865 f 16 

Ram Nandan Sahai Sinha, for Peti- 
tioner (State); Basudeva Prasad and S. K. 
Sarkar (for Nos. 1 to 10) and Jagdish 
Chandra Sinha, Bhaiya Nagendra Narain, 
A. Sahay and Miss Jaya Roy (for Nos. 11 
to 14), for Opposite Parties. 

ORDER:— This revision application is 
directed against the’ order of the Sub- 
ordinate Judge, Hazaribagh dated 28-4- 


76, by which he rejected the claim of 
privilege made by the State of Bihar 
(defendant No. 7) in respect of docu- 


ments specified at item Nos, 2, 3, 6 and 
7 of the application, dated 30-7-75 filed 
on behalf of plaintiffs of Title Suit No. 
23 of 1968. 


2. Opposite party Nos. 10 to 14 are 
plaintiffs in Title Suit No. 23 of 68. An- 
other Title Suit No. 10 of 67 brought by 
opposite party Nos. 1 to 9 has been made 
analogous to Title Suit No, 23 of 68.- 
Opposite party Nos. 1 to 9, who repre- 
sent the Swetambar Jain Sect are mana- 
ging Seth Anandji Kalyanji Trust. They 
brought Title Suit No. 10 of 67 implead- 
ing six persons representing the Digam- 
bar Jain Sect as defendant Nos. 1 to 6 
(two out of them are dead) and the State 
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of Bihar as defendant No. 7 for a decla- 
ration that the Digambar Jain commu- 
nity has no right to make any construc- 
tion of temple or Dharamshala etc. on 
the Parasnath hill and for a permanent 
injunction restraining them’ from mak- 
ing any such construction on the hill and 
for mandatory injunction for removal of 
the construction already made. 5 mem- 
bers of the Digambar Jain Sect filed 
Title Suit No. 23 of 68 against the State 
of Bihar as defendant Nos, 1 and 9 
plaintifis of Title Suit No. 10 of 67 as 
remaining defendants challenging the 
agreement entered into by the State of 
Bihar with Swetambar Jain Sect in the 
year 1965 as null and void and not bind- 
ing on the Digambar Jain Sect. 

3. The case of the Swetambar Jain 
Sect in Title Suit No. 10 of 67 is that the 
Parasnath hill having an area of 23 sq. 
miles was purchased by Seth Anandji 
Kalyanji Trust from the ex-interme- 
diary, the Raja of Palganj in the year 
1918. The hill remained in possession of 
Seth Anandji Kalyanji Trust from 1918 
to the year 1953. By notification dated 
2-5-53 the proprietary interest of the 
Anandji Kalyanji Trust vested in the 
State of Bihar and subsequently the 
general notification of 1955 covered 
Hazaribagh district in which village 
Parasnath lay. On the issue of the notifi- 
cation of 1953 Seth Anandji Kalyanji 
Trust made several representations to 
the State of Bihar contending that the 
whole of the Parasnath hill was a reli- 
gious institution. and therefore, it did not 
vest in the State, There, was an agree- 
ment dated 5-2-65 between the Trustees 
of Seth -Anandji Kalyanji Trust repre- 
senting the Swetambar Jain Sect and the 
State of Bihar by virtue of which an 
area of half a mile radious round about 
the temple on the hill was excluded 
from demarcation of the Forest Depart- 
ment, Out of the income of the whole of 
the Forest 40 per cent was to 
go to the State and the remaining 60 per 
cent to the Swetambar Jain Sect in lieu 
of compensation. The Digambar Jain 
Sect also claims right over the said hill 
including the right to construct Dharam- 
shala and temples for installation of 
idols like that of Bhomiyaji and 
other deities, which the Swetambar 
Jain Sect does not approve. Hence, the 
aforesaid two Title Suits were filed by 
the Swetambar and Digambar Jain Sects 
respectively. 

4. Defendants Nos. 1 to 6 of Title 
Suit No. 10/67 (@Digambars) filed a peti- 
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tion dated 17-5-72 requesting the Sub- 
ordinate Judge to summon the Secre- 


tary, Revenue Department to send entire 


minutes of discussions in connection with 
the memorandum submitted by the Jain 
community of India in respect of the 
vesting of the Parasnath Hill under the 
Bihar Land Reforms Act and also to send 
original letter, dated 7-10-66 written by 
S. P. Jain, Bharat Varshiya Digambar 
Jain Tirth Chhetra Committee, Bombay 
to the Secretary to Government of Bihar, 
Revenue Department, Another petition 
dated 1-7-72 was filed by plaintiffs of 
Title Suit No. 10 of 67 (Swetambar) 
requesting the Subordinate Judge to 
summon the head clerk, Revenue De- 
partment to produce original records of 
essential feature of the agreement of the 
year 1965 aforesaid and memorandum 
sent by Digambar Jain Community to 
the then Chief Minister of Bihar Sri 
K. B. Sahay. Both these petitions were 


‘ disposed of by the Subordinate Judge by 


his order, 1-7-72, which was to the effect 
that while summoning the Secretary, 
Revenue Department to send the records 
mentioned in the petition dated 17-5-72 
direction be given to him to send also the 
records mentioned in the petition of de- 
fendants 1 to 6 of Title Suit No. 10 of 
1967, 


5. The State of Bihar filed the fol- 
lowing documents in three volumes in 
pursuance of the aforesaid order dated - 
1-7-72, 

(1) Vol, 1. File No. C/F-17020/57 con- 
verted as C. F. 1702/60 containing notes 
and discussions from July 1947 to De- 
cember 1960. 


No. of pages note sheets 228 (Two hun- 
dred twenty eight) corr. Pages 403 (four 
hundred three) except pages 38 to 42, 
108, 146 to 158 and 196 to 213. Loose 
sheets 114 below 
(Total pages 745). 


(2) VoL No, IL File No. 17020/64 con- 
taining note and discussions from Sep- 
tember 1964 to May, 1965 No. of Pages— 
Note sheets 58 (fifty eight) except pages 
32 to 39. 

Corr. Pages-144 (one hundred forty 
four) except pages Nos. 67 and 91 to 99. 
Loose sheets-1 to 52 below, 

(Total pages 254). 

. (3) Vol, No. III. File No. C/F-17011/56 
containing records, notes and discussion 
etc. from May 1965 to August 1966. 

No. of pages. Note sheets— 112 
hundred twelve) Corr. pages 451 
hundred fifty one). 


(one 
(four 





' kept in ‘sealed cover and the 
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Loose sheets 5 except, pages 90 to 94, 
A98 to 201 and-254 ad 259, 
(Total pages’ 568). 


These documents were ordered to bë 


kept with the records vide order, dated 
27-11-73, On 2-3-74 the State of Bihar 
-fled a petition for keeping the aforesaid 


- - documents in safe custody. The Subordi- 


‘nate Judge passed order on the same 
“day to the effect that the documents be 
cover be 
sealed by the sheristadar in the pre- 
sence of the Government pleader and 
if the Government pleader did not ap- 
~ pear-to get the documents kept in sealed 
cover, it would be his responsibility. On 
_ the same day a petition was filed by de- 
_fendants Nos. 1 to 6 (Digambar) for per- 
‘mission to inspect the documents which 
had been ordered to be kept'in safe cus- 
tody. This petition of the Digambar was 
ordered to be kept on the record, Ac- 
cording to defendants 1 to 6 (Digambar) 
they filed a petition before the Regis- 
trar, Civil Court for the inspection of the 
aforesaid documents and they inspected 
' the same. Those documents appeared to 


have been kept under sealed cover by © 


the Sheristadar a few days thereafter. 


6. On 21-6-75 defendants 1 to 6 (Di- 
gambar) filed an application before the 
‘Subordinate Judge stating that defen- 
dents 1 to 6 of Title Suit No, 10 of 67 
inspected the documents filed by the 
` State on 4-3-74 by filing a written inspec- 
tion slip before the Registrar civil court 
and it was prayed that those documents 
should be made available in Court to de- 
fendants 1 to 6 for being inspected. By 
order dated 22-7-75 the Subordinate 
Judge rejected this petition as it did not 
fulfil the requirements of Order II, 
Rule 18 of the Civil Procedure Code with 
the observation that the defendants 
might renew their prayer for inspection. 

7. On 30-7-75 defendants 1 to 6 of 
Title Suit No. 10 of 87 filed two peti- 
tions one for direction to the State of 

..Bihar to make discovery of the docu- 

ments mentioned in that petition and 
another for permission to inspect the 
“documents ag per list appended to the 
petition. By order dated 12-8-75 the 
Subordinate Judge allowed the prayer 
for inspection of documents, but rejected 
their application for discovery of docu- 
‘ments, 

8. On 1-9-75 the State filed a petition 
for time to claim privilege in respect of 
the documents on the ground that the 
Assistant, who had been sent to Patna 
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‘in’ this regard had not returned, On 
15-11-75 ne State filed a petition stating 
that in‘order that privilege may ba 
claimed in respect of the documents, it 
was essential that the head of the de 
partment and the Secretary, Forest De- 
partment should read and consider thos8 
documents and therefore prayer was 
made for the return of the . documents, 
which had been filed by the State, This © 
a was rejected vide order: 25-11< 
75. i 
9. On 5-11-75 the State filed an ap- 
plication for inspection of other own 
documents in court.. This prayer was 
allowed and the Government Pleader in- 
spected the documents. After inspection 
of the documents a petition was filed on 
behalf of the State supported by an affi- 
davit sworn by the Secretary. Forest Des. 
partment to the effect that the docu- 
ments sought to be inspected are un= 
published official: records relating to the . 
affairs of the State and their disclosure, 


.Le, inspection by defendants 1 to 6 will .- 


be prejudicial and injurious to public 
interest for the reasons stated in the affi- 
davit, which is annexure ‘I’ to the revi- 
sion application. Defendants 1 to 6 filed 
a rejoinder dated 1-3-76 to this affidavit 
sworn by the Secretary, Forest Depart- 
ment, 


10. The learned Subordinate Judge, 
by his order dated 28-4-76 permitted | 
defendants 1 to 6 of Title Suit No. 10 of 
1967 to inspect all the documents men- 
tioned in the list filed along with their 
petition dated 30-7-75 except the docu- 
ments at item No.-8, which was not 
available. It is against this order that 
this revision application has been filed. ` 

1k.- This Revision Application was ad- ` 
mitted sometime before the Civil Proce- 
dure (Amendment) Act, 1976 came into 
force. Therefore, this revision applica~ 
tion will be governed by S, 115 of the 
Civil Procedure Code as it stood prior 
to the amendment made by the Amend- 
ing Act of 1976. One of the contentions: 
raised on behalf of defendants 1 to 4 
of Title Suit No. 10 of 1967 before ths. 
Subordinate Judge was that the right to 
claim privilege in respect of the docu~ 
ments was lost because no privilege was 
claimed by the State in respect of the 
documents at the time of the filing of 
the same. This argument was rejected 
by the learned Subordinate Judge, who 
observed: 

“It has been further. submitted on be 
half of the defendant Nos. 1 to 6 of T. S 
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10/67 that the claim for privilege against 
the inspection of the documents by them 
by the State of Bihar is futile as the 
documents in question were allowed te 
be inspected by them and it. was not 
claimed at the early stage of the filing 
of the documents. But I do not agrea 
with the submission of the lawyer for 
the defendants Nos. 1 to 6 of T. S. 10/67 
that the delay in claiming the privilege 
against the inspection of the document 
will disentitle the State of Bihar ta 
claim privilege against the inspec- 
tion if the documents are privi- 
Jeged documents. In my opinion, if the 
documents are privileged documents, the 
right to claim the privilege against their 
production or disclosure is not lost mere- 
ly because it has not been done so at the 
time of filing the same in court or thé 
same were inspected by the opposite 


party.” 


No counter-affidavit has been filed on bes 
balf of the opposite party. 


12. With regard to the impugned 
order allowing inspection of documents, 
it is urged on behalf of the .State that 
this order of the learned Subordinate 
Judge is based on wrong assumption that 
no privilege had been claimed and no 
` reason for privilege was stated by the 
State. It is said that as privilege was 
claimed in the affidavit (annexure ‘l’) 
the learned Subordinate Judge acted 
Megally in rejecting the claim of privi- 
lege made by the State Government 
without seeing the documents concerned 
There is force in this contention. With 
regard to the question whether or not 
the documens mentioned at sls. 2, 3, 6 
and 7 in respect of which privilege has 
been claimed by the State under S. 123 
of the Evidence Act are unpublished 
official records relating to any affair of 
the State, the learned Subordinate Judge 
has observed: és 


“I have shown above that the State of 
Bihar defendant No. 7 has not claimed 
any privilege against the inspection of 
the documents described in item Nos, 2, 
3 and 6 of the list of the petition dated 
30-7-75 nor it has given any reason why 
it is apprehended that their disclosure 
or inspection by defendant Nos. 1 to 6 
of T. S. 10/67 is injurious or detrimental 
of the public interest. As such the docu- 
ments against the inspection of which 
the privilege bas been claimed by the 
State of Bihar defendant No. 7 of T. S 
No. 10/67 are not privileged documents.” 
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Annexure 'l’ to the Revision application 
is affidavit sworn by the Secretary of the 
Government of Bihar, Forest Department 
claiming privilege in respect of the docu- 
ments (sls. 2, 3, 6 and 7 of the petition 
dated 30-7-75). This is an affidavit ob- 
jecting to the inspection of the docu- 
ments at sle. 2, 3, 6 and 7. No privilege 
has been claimed in respect of some of 
the documents which are said to hava 
already been exhibited. It seems that the 
learned Subordinate Judge did, not 
apply his mind to the affidavit sworn by 
the Secretary of the Forest Department 
(annexure- 18) and committed error. of 
record in observing that the State did 
not claim any privilege against inspec- 
tion of documents mentioned at sls. 2, 
3 and 6 of the petition dated 30-7-75 
filed on behalf of defendants 1 to 6. 


13. The documents were filed by the 
State Government in three bundles. 
Those three bundles appear to have been 
described as three volumes in the im- 
pugned order. Those three bundles ct 
documents filed by the State contained 
notes made by the Secretary and other 
officers of the department as well as 
the minutes of the Minister on sheets of 
the file which are commonly known as 
notesheets. Those ‘bundles also con- 
tain papers which are commonly 
known as correspondence. Note-sheets 
and correspondence are separately page- 
marked. The petition filed by defendant 
Nos. 1 to 6 for inspection of the docu- 
ments does not clearly state whether the 
pages of the documents required to be 
inspected are pages of note-sheets oT 
pages of correspondence. Ground No. XI 
ef the Revision application runs thus: 


“For that the learned court below 
was wrong in not applying its mind to 
the list of documents filed together with 
the documents contained in the three 
columns later kept in sealed box where- 
in the learned lower court could have 
found that the documents contain page 
numbers, mainly of two types viz. note- 
sheets pages and correspondence pages 
and learned lower court should have 
held that the petition of the Digambar 
Jains was not maintainable, in absence 
of a mention whether the page numbers 
given in that petition were page num- 
bers of the note-sheet or page numbers 
of the correspondences made.” 


14. It is not clear trom the impugn- 
ed order whether the documents to ke 
inspected, which have been described by 
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page — ‘numbers in. ‘the ‘application -. “dated 
30-7- 75. are’ note-sheets - ‘or’ 
dences. “The. learned. Subordinate’ 
before passing’. the 
should have satisfied himself whether 
the docurnents sought to be inspected 


are the notes or minutes or whether they ` 


arè correspondences. 


. °' 45. Section 123 of the Evidence Act - 
BE, ‘lays down:—— 


‘ “No ohe shall be permitted to give 
any evidence derived from unpublished 
official records relating to any affairs of 
State, except with the permission of the 
officer at the head of the department 
concerned, who shall give or withhold 
such permission as he thinks fit.” 

When the legislature has refrained from 
defining the affairs of the State, it is 
inexpedient to define this expression. It 
means matters of a public nature, with 
which the State is concerned, or the 
disclosure of which will be prejudicial 
to the public service, when the State is 
la party to the litigation and documents 
relate to commercial or contractual acti- 
vities of. the State privilege can be 
claimed in respect of such documents 
but privilege should not be claimed un- 
advisedly, lightly or capriciously, Law 
provides for the court to adjudicate on 
the merits of the claim. In the instant 
case, as pointed out above, the learned 


Subordinate Judge has committed error ` 


of record in observing that the State has 
not claimed privilege in respect of the 
documents mentioned at sls. 2, 3, 6-and 
7. Therefore, there is force in the argu< 
ment of the learned counsel that the 
learned Subordinate Judge has commit- 
ted error and material irregularities in 
adjudicating on the merits of the claim 
of privilege made by the State Govern- 
ment. In view of the order that I pro~- 
pose to pass, I do not wish to express 
any opinion on the merit of the claim of 
privilege made by the State Govt. 

16. In State of Uttar Pradesh v. Raj- 
narain (AIR 1975 SC 865) their Lord- 
ships observed (at p. -876): . 

“If the Court is satisfied with the aff- 
davit evidence that the document should 
be protected in public interest from pro- 
duction. the matter ends there, If the 
Court would yet like to satisfy itself, 
the court may see the document. This 
will be the inspection of the document 
by the Court. Objection as to production 
as well as admissibility contemplated 
S. 162 of the Evidence Act is decided 
by the Court in the enquiry...... 





`; Madan’ ‘Molen 7 “Pt Gakara “Prasad 


- correspon-. 2 
_Judge , 


. impugned order, dated 28-4-76 is 
. dmpbened order +- 


CI Jn view ‘of the aforesaid discus- 
sions-the application is allowed and the 
set 
aside and the case is. sent back to the 
learned Subordinate Judge for fresh 


‘decision in accordance with law in the 


light of the observations made above. 
Petition allowed, 
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AIR 1978 PATNA 80 
HARI LAL AGRAWAL AND 
CHAUDHARY SIA SARAN 
SINHA, JJ. 

Madan Mohan Missir and others, Peti= 
tioners v. Pt, Girdharan Prasad Missir 
and others, Opposite Parties. , 

Civil Revn. No. 1455 of 1972, D/- 18-5- 
1977.* l 2 

Civil P. C. (5 of 1908), O. 40, R. 4 — 
Scope — Submission of accounts, by Re- 


ceiver before his death — Continuance - l 


of proceedings under R. 4 against his 
legal representatives — Not permissible 
— Proper remedy is to file separate ‘suit, 


The provisions of R. 4 of O. 40, C.P.C, 
enjoin upon the Court the power to scru- 
tinise the accounts submitted by a re~ 
ceiver and to determine the questions aa . 
to whether the receiver had occasioned 
loss to the property by his wilful de- 
fault or negligence or any. amount - is 
payable by him as a result of the scru- 
tiny of the accounts submitted by him 
The scheme of O. 40, R. 4, C.P.C. con- 
templates the presence of the receiver, 
If he is dead, the accounts submitted by 
him could not be scrutinised in summary 
proceedings under R. 4 of O. 40, C.P.C.. 
but can be investigated only by a sepa- 
rate suit.-AIR 1954 Nag 366 and AIR 
1943 Cal 244, ReL on `’ (Para 8) 
. Where the Receiver had already sub=. 
mitted his accounts before his death, 
but somehow or the-other, the matter 
remained pending and after his death 
his legal representatives were brought 
on the record in proceedings under O, 40, 
R. 4, C.P.C. to answer the plaintiffs’ ob- 
jections to the accounts submitted by the 
receiver, 

Held that in essence the application 
did not remain confined to the . passing 
of the accounts but became an applica- 
tion for taking accounts from the legal 


*(Against order of I. N. Sinha, Ist Addl, 
Sub-J., Motihari, D/- 14-11-1972.) 
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representatives of the deceased receiver 


and therefore the proper remedy avail- - 
able to the plaintiffs was to institute a 


properly constituted suit against the 
legal heirs and representatives of the 
receiver or whomever they thought 
liable for the deficiency or loss, if any. 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1954 Nag 366 4 
AIR 1943 Cal 244 7, 3 
Bimal Bhushan Sen, for Petitioners; 


Ashwini Kumar Roy, for Opposite Par- 
ties. 

HARI LAL AGRAWAL, J.:— This ap- 
plication in revision is by the legal re- 
presentatives of one Chandrabhukhan 
Prasad Missir, Their father was defen- 
dant fourth party in Title Suit No, 137 
of 1948. The suit was for declaration 
that the plaintiffs were the next rever- 
sioners to the estate of one Prasidh 
Narain Mishra and were entitled to pos- 
session of the properties in suit. 

2. The said Chandra Bhukhan Prasad 
Missir was subsequently added as fourth 
party to the suit on 24-6-1955 under the 
provisions of O. 1, R. 10 of the Civil 
P. C. claiming to be the next reversioner. 
The title suit was dismissed in favour 
of the said Chandra Bhukhan Prasad 
Missir holding that it was he, who was 
the real next reversioner and not the 
plaintiffs, 

3. Plaintiffs (opposite party Nos, 1 
and 2) filed First Appeal No. 82 of 1956 
in this Court and in the said appeal they 
made an application for appointment of 
a receiver. This Court by -order dated 
13-8-1959 in the first appeal, appointed 
Chandra Bhukhan Prasad Missir as thé 
receiver, The appeal was ultimately 
compromised on 5-5-1964. Chandra Bhu- 
khan Prasad Missir died on 3-1-1967. 
Long time after a petition was filed by 
the plaintiffs on 7-11-1970 in the ` trial 
court stating that the accounts submit- 
ted by the said receiver had not been 
accepted by the Court so far and the 
plaintiffs’ objections were still pending. 
It was further stated that the receiver 
having been dead, it was necessary to 
bring his heirs and legal representatives 
on the record. The names were men- 
tioned in the petition in. question. The 
petition was allowed by the trial court 
and having issued the notice to the peti- 
tioners, the trial court by the impugned 
order dated 14-11-1972 not only consi- 
‘dered the accounts of the receiver but 
determined the gross income derived by 
him out of the estate. It also considered 
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the Pleader Commissioner's report. The 
accounts’ that had been considered by 
the court below were from the beginning 
of 1959 since, Chandra Bhukhan Prasa 
Missir was appointed as receiver. It is 
this order that has been challenged in 
this court. 

4. Mr. Bimal Bhushan Sen appearing 
for the petitioners contended that the 
remedy of the plaintiffs (opposite party 
Nos, 1 and 2) on the death of the re- 
ceiver, was by way of suit and the mat- 
ter could not have beeh gone into in 
this proceeding. In support of his pro- 
position he placed reliance upon a Bench 
decision of the Nagpur High Court in 
the case of Smt. Bari Bahoo v. Sharda 
Prasad (AIR 1954 Nag 366). 

5. Mr. A, K. Roy appearing for the 
opposite party, however, contended that 
the trial Court was quite competent to 
dispose of the account matter of the re- 
ceiver in the suit itself without drag- 
ging the parties to a fresh suit, Accord- 
ing to his contention, the death of the 
receiver did not matter in the least. 

.6. Under the provisions of O. 40, R. 4 
of the Civil P. C., where a receiver (a) 
fails to submit his accounts at such 
periods and in such form as the Court 
directs, or (b) fails to pay the amount 
due from him as the Court directs, of 
(c) occasions loss to the property by his 
wilful default or gross negligence, thé 
Court may direct his property to be at- 
tached and may sell such property, and 
may apply the proceeds to make good 
any amount found to be due from him 
or any loss occasioned by him. 

7. The provisions of the above rule, 
therefore, enjoin upon the Court the 
powers to scrutinise the accounts sub- 
mitted by a receiver and to determine 
the questions as to whether the receiver 
had occasioned loss to the property by 
his wilful default or negligence or any 
amount is payable by him as a result 
of the scrutiny of the accounts submit- 
ted by him, Mr. Roy contends that the 
remedy of the petitioners or for the 
sake of that, the cause of action to them 
would accrue only when any property 
in their hands was attached in pursu- 
ance of the Court's order and at that 
stage it would be open to the petitioners 
to contest the propriety of the claim of 
the opposite party as well as the liabi- 
lity of the property in their hands for 
the claim .in question, In support of his 
contention he placed. reliance upon the 
case of Chaparaddi v. Kabil Molla (AIR 
1943 Cal 244), 
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'. 8. Having given my anxious conside- 
ration to the respective contentions ad- 
vanced by the learned counsel, Į find 
myself unable to accept the contention 
of Mr. Roy. The scheme of R. 4 of O. 40 
of the Civil P, C.’ as also appeans from 
the discussions in the Nagpur case, con- 
templates the presence of the receiver. 
If the receiver would have been alive, 
it was not necessary: that the matter in 
question could be investigated only by 
a separate suit and not in a summary 
proceeding. This proposition finds full 
support from Chaparaddi’s case (AIR 
1943 Cal 244) (supra). The Nagpur High 
Court also has not deviated from this 
view and there is a clear observation in 
this decision also that “if the receiver 
were alive, an application would have 
lain against him and a suit was not abe 
solutely necessary.” 


9. The questions which, however, 


falls before us is different and as. al<' 


ready said above, it is as to whether 
the above position would alter if ‘the 
receiver is dead. The nature of the im- 
pugned order 
point as to what property would be 
liable in satisfaction of the claim . would 
be a matter falling in execution, but the 
‘order has got a binding force like a de- 
cree, or any other executable order. 


10. Mr. Bimal Bhushan Sen has con- 
tended ‘that in this summary proceeding 
the accounts right from the year 1959 
have been taken and large number of 
complicated questions as to whether the 


receiver was in possession of the entire _ 


estate or the land which required for 
their decision a detailed evidence, had 
been gone into. The learned Judges of 
the Nagpur High Court have clearly ob- 
served that R. 4 of O. 40 does not apply 
to ‘a dead receiver and contemplates his 
continued existence and that the position 
alters after the receiver is-dead, and if 
the receiver is alive an application for 
accounts lies against him. This is no 
doubt true that in the case before us the 
receiver had already died on 3-1-1967. 
He had already submitted his accounts 
before his death, but somehow or the 
other, the matter remained pending. 
After the death of the receiver the peti- 
tioners were brought‘on the record to 
answer the plaintiffs’ objections to the 
accounts submitted by the receiver. In 
essence, therefore, the application did 
not remain confined to the passing of the 
accounts but became an application for 
taking accounts from the legal .represen- 


is executable and the 
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tatives of the deceased receiver and, in 
my opinion, the proper. remedy avail- 
able to the opposite party was to insti- 
tute a properly constituted suit. against 
the’ legal heirs and ‘representatives of 
the receiver or whomever they thought 
liable for the deficiency or loss, if any. 
11. J would, accordingly, hold that 
the learned | Additional Subordinate - 
Judge has committed an apparent error 
of jurisdiction in passing the impugned 
order. The application is, therefore, 
allowed and the impugned order is set 
aside. In the circumstances, however, I 

shall make no order as to costs. 
CH. SIA SARAN SINHA, J.:— I agree. 
Petition allowed, | 
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‘Mohammed Indris Mian, Appellant v. 
Doman Sah, Respondent. - 

A. F. A. D. No. 707 of 1974, D/- 23-8- 
1977." 

` (A) T. P. Act (4 of 1882), S. 106 — 
Notice to quit — - Necessary ingredients. 

Where the landlord asked the tenant 
in the notice to quit, after stating that 
the tenant had failed to pay the rent and 
the house was being required by the 
landlord for his personal use, to vacate 
the house, the notice would not be in- . 
valid merely because it was not specifi- 
cally stated therein that the tenancy was 
terminated, Case law discussed. 

(Para 5) 


Anno: AIR Comm. T. P. Act, S. 106, 


N. 19. 

(B) Civil P. c. 6 of 1908), Ss. 100 and 
101 — Second appeal — Finding of. fact 
— Finding of lower appellate Court . as 
to service of notice to quit on particular 
date — Finding being finding of fact -is 
not open to challenge in second appeal. 

(Para 6)’ 
: AIR Comm. c. P. C. (8th Edn. 
197, Ss. 100 and 101, N. 51. 

(C) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Second appeal — New ue — 
Maintamability. i 

Where no objection in the form in 
which it was sought to be raised in se- 


*(From decision of Narmadeshwari Sharan 
Sub. J. 2nd-Court, Arrah, D/- 17-8- 
1974). : 
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cond appeal was taken in the written 
statement and no issue was framed on 
it, it would not be entertained for the 
first time in second appeal. (Para 7) 

Anno: AIR Comm. C. P. C.. (8th Edn, 
1971), Ss. 100 and 101, N. 55. 


(D) Evidence Act (1 of 1872), S. 116 — 
Suit for eviction by landlord — Person 
inducted ag tenant cannot challenge main- 
tainability’ of suit by setting up claim of 
ownership to demised property. = 
‘(Para 8) 

Anno: 3 A. M. Evidence Act, S. 116, 
N. 4. 

Cases Referred: 
AIR 1976 Pat 282 : 


Chronological Paras 
1976 BBCJ (HC): 141- 


7 
1973 Pat 286 5 
1972 All 155 3 
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1971 All 302 3 
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AIR 1965 SC 101 5 
1963 All -581 3 
1957 Assam 70 -7 
1956 Assam 96 5 
ATR 1952 Nag 101- 5 
AIR 1949 AH 173 5 
1943 Bom 306 5 
1935 Bom 262 7 
1934 All 787 5 
1933 Cal 260 5 
1931 Mad 352 > 5 
AIR 1918 PC 102 se 4,5 
(1900) 1 QB 23 : 69 LJ QB 17, Wride v. 


Dyer 4 
(1885) ILR 7 All 899 (FB). 3,.4 
(1836) 5 Ad & E 350: 111 ER 1198, ae 


d, Willams v. Smith 
(1824) 4 Dow and Ry (KB) 248, Doe d 
Huntingtower v. Culliford 


Chandra Mauleshwari Prasad ote 
` for Appellant; R. Chandra Pandey, for 
Respondent. i 

NAGENDRA PRASAD SINGH, J.:— 
Defendant is the appellant’ in this second 
appeal The olaintiff-respondent filed a 
suit for eviction of the appellant from a 
house in which the appellant was a 
monthly tenant at'a rental of Rs. 25/-. 
According to the plaintiff.- the defendant 
had agreed to pav the aforesaid amount 
in the first week of the month following 
for which the rent became due. but 
later he defaulted in the payment of 
rent, and, as such, he was liable for evic- 
tion. A notice under S. 106 of the T. P. 
Act (hereinafter to be referred to as the 
Act) was sent by the plaintiff as the 
karta of the family to the- defendant 
through registered cover, but the de- 
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fendant refused to receive the same on 
13-6-1969. In that notice, the plaintiff 
had asked the defendant to vacate the 
house by 30th June, 1969. When the 
defendant did not.vacate the house in 
question by that date. the plaintiff fled 
the suit in question in the Court of 
learned Munsif. Arrah for eviction of 
defendant. The defendant appeared and 
his defence, inter alia. was that he was 
owner of a portion of the house in ques- 
tion, and, as such. there was no question 
of the house being in his possession as a 
tenant or the defendant having default- 
ed the payment of rent. 

2. Learned Munsif, on a consideration of 
materials on record. came to the finding 
that there was relationship of landlord 
and tenant between the plaintiff and the 
defendant. He also held that the notice 
under S. 106 of the Act was validly 
served on the defendant and as the de- 
fendant had not paid rent to the plain- 
tiff, he was liable to be evicted. The 
appeal filed on behalf of the defendant 
was dismissed by the learned Subordinate 
Judge affirming the findings of the learn- 
ed Munsif; hence, this second appeal. 


3. Learned counsel. appearing for the 
appellant submitted that in the facts 
and circumstances of the present case. 
the tenancy in question was never ter- 
minated in accordance with the provi- 
sion of S. 106 of the Act so as to give . 
cause of action to the plaintiff for filing 
the suit in question. In this connection, 
learned counsel has drawn our attention 
to the notice under S. 106 of the Act 
(Ext. 2). That notice is in Hindi addres- 
sed to the. defendant saying that the 
house in question had ‘been given to the 
defendant at a rent of Rs. 25/- per month 
and as the defendant was not paying the 
said rent since Jan.. 1967 and also as the ' 


‘ house was required for the personal use 


of the plaintiff, the notice was being 
given to the defendant to vacate the 
house in question by 30th June, 1969 so 
that the plaintiff may occupy the same 
by 1-7-1969. It has been also mention- 
ed that if the defendant did not vacate 
the house in question by the date given 
therein, then the plaintiff will be forced 
to take legal steps. Learned counsel ap- 
pearing for the appellant has pointed 
out that nowhere in the notice it has 


_been stated that the monthly tenancy 


was being terminated by that notice 
which is a must for a notice under S. 106 
of the Act. Learned counsel has submit- 
ted that S. 106 requires the lease to ‘be 
terminated by a notice contemplated 
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under that section and it cannot be ter- 
minated merely by asking the defendant 
to vacate the premises in question, It is 
now almost settled that before a suit for 
eviction can be filed against a lessee or a 
tenant, the lease has to be terminated. 
If the contention of the learned counsel 
appearing for the appellant is accepted 
that when a notice simply asks the lessee 
or a tenant to vacate the premises in 
question, there is no termination of the 
lease. then the necessary corollary there- 
of will be that the suit of the plaintiff 
was not maintainable. 


This leads to the question as to whe- 
ther in a notice under S. 106 of the Act 
it has to be specifically stated that the 
lease was being terminated, in cases of 
yearly lease by the end of a year of the 
tenancy and in cases of monthly lease 
with the end of the month of the 
tenancy. Learned counsel in support of 
this proposition has drawn our attention 
to certain decisions of the Allahabad 
High Court. The earliest decision. which 
is on the point and has been referred to, 
ig a Full Bench decision, Bradley v. 
Atkinson ((1885) ILR 7 All 899) (FB). In 
that case the landlord had given a notice 
to the tenant saying that the rooms in 
question were in his possession and if 
those rooms were not vacated within a 
month from that date, he would file a 
suit against him for ejectment as well as 
for recovery of rent. Thereafter, the 
suit in question was filed. It was held 
therein with reference to the terms of 
S. 106 of the Act it was not a notice as 
required by law inasmuch as it was not 
a notice of the lessor’s intention to ter- 
minate the contract at the end of the 
month of tenancy. Straight, J., observed 
that it was merely a demand for pos- 
session of the premises. For the purpose 
of holding that notice was invalid, cer- 
tain other circumstances were also. point- 
ed out including that no date was speci- 
fied. which was a must in view of the 
provisions of S. 106 of the Act. Again, 
in the case of Ahmad Ali v. Jamal Uddin 
(AIR 1963 AN 681), a Bench of the 
Allahabad High Court, after referring 
the aforesaid Full Bench decision ((1885) 
ILR 7 All 899) (FB), observed :— 

“A notice terminating the tenancy may 

include a demand for possession but a 
` notice- only demanding possession cannot 
be interpreted as a notice terminating 
the tenancv:” 

However, in that case, on proper con- 
struction of the notice it was held that 
the tenancy had been terminated. In the 
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case-of Hakim Ziaul Islam v. Mohd. Rafi 
(AIR 1971 All 302) a learned single 
Judge declared a notice under S. 106 to 
be invalid because the landlord had de- 
termined the tenancy in question with 
effect from the date of notice and had 
asked the tenant to deliver possession 
within a month from the date of receipt 
of the notice. It was held that as the 
tenancy was purported to be terminated 
on the date of notice, it was invalid under 
S. 106 of the Act. Learned counsel has 
also referred to another decision of 
Allahabad High Court in the case of 
Farooq Ahmad v. Muneshwar Bux Singh 
(AIR 1972 All 155) where a learned single 
Judge held a notice to be invalid in 
which the landlord had called upon the 
tenant to deliver possession on a parti- 
cular date after receipt of the notice 
holding that the tenancy had not been 
terminated. Apparently, these. cases help 
the contention raised on behalf of the, 
appellant, but I shall immediately indi- 
cate that on proper consideration it can- 
not be accepted. 


4. The English Law has recognised 
the principle that court should make 
lame and inaccurate notices sensible 
where the recipient cannot be misled as 
to the intention of the giver and it has 
been pointed out that a liberal construc- 
tion should be put upon a notice to quit 
in order that it should not be defeated 
by the inaccuracies of the descriptions. 
Reference in this connection may be 
made to the cases of Doe d. Hunting- 
tower v. Culliford ((1824) 4 Dow. and Ry. 
(KB) 248), Doe d, Williams v. Smith 
((1836) 5 Ad & E 350) and Wride v. Dyer 
((1900) 1 QB 23). .The Privy Council had 
also the occasion to consider this aspect 
of the matter in the case of Harihar 
Banerji v. Ramshashi Roy (AIR 1918 PC 
102) where it was observed that while 
construing the notice under S. 106 of the 
Act the principles laid down by English 
Courts should be followed. In that con- 
nection it was observed by Lord Atkin- 
son (at p. 107): 


“If this were a case arisiny in England 
the English authorities would therefore 
be applicable. It has not been suggested, 
and could not their Lordships think, be 
successfuly contended, that the principles 
they lay down are not equally applicable 
to cases arising in India. They establish 
that notices to quit, though not strictly 
accurate or consistent in the statements 
embodied in them, may still be good and 
effective in law; that the test of their 
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sufficiency is not what they would mean 
to a stranger ignorant of all the facts 
and circumstances touching the holding 
to which they purport to refer, but what 
they would mean to tenants presumably 
conversant with all those facts and cir- 
cumstances, and, further, that they are 
to be construed not with a desire to find 
faults in them which would render them 
defective. but to be construed ut res 
magis valeat quam pereat.” 


Of course, liberal construction must not 
ignore the fact that the provision is for 
the benefit of the lessee and a construc- 
tion which deprives the tenant of mini- 
mum period of notice stipulated in this 
section is not permissible. But if in sub- 
stance and spirit, there has been a com- 
pliance of S. 106 of the Act in the notice, 
then Courts have always upheld such 
notices. It appears that after the afore- 
said judgment of the Privy Council diffe- 
rent Courts in India have repelled the 
arguments raised for tholding notices to 
be invalid, where it is possible to con- 
strue them as having complied, in sub- 
stance, the requirement of S. 106 of the 
Act. Most of the cases relied on behalf 
of the appellant are based on the obser- 
vations made in the aforesaid Full Bench 
decision ((1885) ILR 7 All 899) (FB) and 
and have not noticed the decision of the 
Privy Council which has been followed 
by almost all High Courts in India, in- 
cluding the Allahabad High Court. 


5. In the case of Tika Ram v. Sri 
Thakur Dooji Maharaj (AIR 1934 All 787) 
a Bench presided over by Sulaiman, C. J. 
end Mukherji, J. held a notice which 
was given on Sth Nov., 1927 asking the 
lessee to vacate by 13th May, 1927 to be 
valid because ‘1927’ was held to be an 
accidental mistake for ‘1928. After re- 
ferring to the aforesaid Privy Council 
judgment (AIR 1918 PC 102), it was ob- 
served therein that such notices should 
be liberally construed and the only point 
to be considered jin respect of such 
notices is as to whether the person on 
whom the notice was served could under- 
stand what was really meant by the 
notice. In the case of Ganga Prasad v. 
Prem Kumar Kohli (AIR 1949 All 173), a 
learned single Judge of Allahabad High 
Court. on the basis of the ratio of the 
aforesaid Privy Council judgment, held 
a notice to be valid which was not strictly 
in accordance with S. 106 of the Act, but 
the Court was satisfied that the appellant 
had fully understood the same as to 
what was meant by the notice. The same 


.was not said in so many words. 
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view has been expressed in the cases .of 
Secy. of State vy. Madhu Sudan (AIR 
1933 Cal 260), A. S. Gnanaprakasam Pillai 
v. F. S. Vaz. (AIR 1931 Mad 352); Utility 
Articles Manufacturing Co. v. Motilal 
Bombay Mills Ltd. (AIR 1943 Bom 306), 


‘Aidew Sandiaue v. B. B. Bharadaj (AIR 


1956 Assam 96): Gayaprasad Ganpatlal 
v. S. S. Munnilal Narayan Prasad (AIR 
1952 Nag 101), Ayisabeevi v. Aboobacker 
(AIR 1971 Ker 231) and V. Kamalaksha 
Pai v. Keshava Bhatta (AIR 1972 Ker 
110). A learned single Judge of this 
Court has also expressed a similar view 
in the case of Baijnath Pandit v. Smt. 
Narvada Devi Keiariwal (AIR 1973 Pat 
286). Even the Supreme Court in the 
case of Mangilal v. Sugan Chand (AIR 
1965 SC 101). made a reference to the 
aforesaid judgment of the Privy Coun- 
cil (AIR 1918 PC’ 102) and upheld a 
notice where period of more than 15 days 
had been given to the defendant to 
vacate the premises. The Supreme Court, 
however, pointed out that the matter 
will ‘be different where minimum period 
contemplated by S. 106 of the Act is not 
mentioned in the notice, then that notice 
cannot be upheld even on the basis of 
the ratio of the Privy Council. H ap- 
pears that most of the Courts in India 
have followed the principles laid down 
by the Privv Council in the aforesaid 
judgment, including the Allahabad High 
Court in its earlier judgments, Un- 
fortunately, in the later judgments of the 
Allahabad High Court, the aforesaid 
Privy Council judgment was not noticed. 
If that principle is applied, then it has 
to be held that the notice in question 
cannot be held to be invalid merely be- 
Cause the'term “the tenancy is being 
terminated” has not been used in the 
same. In my view, when the plaintiff 
after having said that the defendant 
had failed to pay the rent for several 
months and that the house in question 
was being required by the plaintiff for 
his personal use, asked the defendant to 
vacate the same, it will be deemed that 
the tenancy had been terminated as re- 
quired by S. 106 of the Act, although it 
The 
defendant has not complained at any 
stage thet he could not understand by 
that notice that his tenancy has been 
terminated. In such a situation, in my 
opinion, it is difficult to accept the con- 
tention raised on behalf of the appellant 
that the tenancy was never terminated 
so as to give cause of action to the -plain- 


tiff to file the suit in question, 
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6. It was then submitted that the 
notice under S. 106 of the Act is'said to 
have been served on. 13-6-1969, but there 
is no material on the record to show that 
it was actually served on that date. This 
aspect of the matter has been considered 


by the court of appeal below in para. 17 


of its judgment and it has come to the 
conclusion that it was served on 13-6- 
1969. It is a finding of fact and the ap- 


pellant cannot challenge the same be- . 


fore this Court. 


_ T. Learned counsel also aabinitied that 
the plaintiff could not have given a no- 
tice under S. 106 of the Act to the de- 
fendant because it has been stated in 
the plaint that the house had been let 
out to the defendant by the nephew of 
the plaintiff. Learned counsel further 
submitted that although the plaintiff has 
stated in para. 6 of the plaint that he 
was the karta of the family, but in view 
of the averment in the plaint that the 
house was let’ out by his nephew, all the 
co-sharers should have been impleaded 
. as party to the suit. In’ support of this 
contention, learned counsel placed re- 
Tiance on the case of Indu Bhusan Bose 
' Choudhry v. Hari Bhajan Singh (1976 
BBCJ (HC) 141) : (AIR 1976 Pat 282); 
Arun Chandra v: Panchu Modok (AIR 
1957 Assam 70) and -Vagha Jesing’ v. 
Manilal Bhogilal (AIR 1935 Bom 262). In 
my view, this point cannot be urged for 
the first time before this Court.’ No 
such objection was taken in the written 
statement. No issue was frarned on the 
question as to whether the suit by the 
plaintiff in absence of his other co-sharers 
was maintainable or not. The plaintiff 


has asserted in the plaint that he was, 
If that ' state- . 


jthe karta of the family. 
ment would have been challenged in the 
written statement, perhaps, the ‘court 
below would have gone into that issue. 
|In such a situation I am not inclined to 
entertain this objection at this stage. 

8. Lastly, it’ was urged on behalf of 
the appellant that he being the owner 


of one-third share in the house in ques- _ 


tion cannot be evicted. In this connec- 
' tion, learned counsel mentioned different 


documents and evidence adduced on. be-" 


half of the defendant. It appears that in 
the year 1948, an agreement had been 
entered, to. sell the ‘house in question, 
between the defendant and one Bibi 
Mariam, It has been further stated that 
earlier to. the’ agreement aforesaid Bibi 
Mariam had filed a money ‘suit against 
one’ Dhaneshwar. the third brother of 
the plaintiff, which was decreed.and one- 
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third share of Dhaneshwar in the house 
was sold and was purchased by Bibi 
Mariam. On the basis of the agreement, 
the defendant filed Title Suit No. 85 of 
1949. for specific performance of contract, 
which: was decreed on 9-3-1950. It is 
said that the defendant got possession 
over the whole house in execution of 
that decree sometime in the year 1950 
or 1951. This very argument had been 
advanced before. the Courts below say- 
ing that there is no relationship of land- 
lord ‘and tenant and the Courts below, 
on a consideration of the evidence on the 


. record, have held’ that the defendant was 


inducted as a tenant in the house on a 
monthly rental of Rs. 25/- and he did 
not come in possession of the house on 
the basis of the delivery of possession 
effected in the earlier suit. In my view, 
it is difficult to interfere with the said 
finding. Learned counsel could not ex- 
plain as to how having purchased only 
one-thrid share in the tivuse at the sale’ 
held in execution of the decree, the de- 
fendant came in possession of the whole 
house. The Courts below have discus-' 
sed the evidence in detail ‘and have 
negatived the claim of the defendant that 
he came is possession of the whole house 
on the basis of such sale in the execu- 
tion proceeding. Once it is held that the 
defendant was inducted as a tenant in 
the house, then it is difficult to accept 
the contention of the learned counsel 
that the suit for eviction filed on behalf 
of the plaintiff was not maintainable. 


9. In my opinion, there is no ‘merit in 
this appeal, and it is, “accordingly, dismis~ 
sed’ In the circumstances `of the ‘case, 
however, there will be no order as to 
costs. 


P. S. SAHAY, J.:— I agree. j 
; Appeal dismisaed, 
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S: K. JHA, JJ. 
Mahadeo Oil Mills . and others, Peti- 
tioners v.- Sub-Divisional Magistrate 


Araria and .others, Respondents. 

Civil Writ Jurisdiction Case No. 28 of 
1977, D/- 25-3-1977. : 

Essential Commodities Act (10 of 1955), 


S. 3 (2) (f) (as amended in 1976) — 
‘Engaged in the production’ — Meaning 
of — Bihar Rice and Paddy Procurement 


KU/LU/E380/77/DHZ, 





1978 


Order (1976), CL 3 —: Applicability to 
persons holding no stock of their own. 
In the absence of such a term, ‘engaged 
in the production’ a person who produces 
paddy and as soon as it is dried up sells 
it away from his barn he then does not 
hold any stock of his own and, in spite 
of the fact that he is the producer of an 
essential foodgrain, would yet be in a 
position to escape the rigour of law. That 
may have ‘been one of the lacunae in 
the original language of S. 3 (2) (f) of 
the Act and that is the main reason for 
persuading the Legislature, for the pur- 
pose of avoiding the mischief, to amend 
the statute by bringing within its ambit 
an unscrupulous or extra ingenious pro- 
ducer who did not choose to hold his 
own produce in his own stock. This was 
the mischief for which the old law did 
not provide and the remedy provided by 
the statutory amendment cures that mis- 
chief. After the amendment a cultivator, 
who produces an essential. foodgrain or 
is engaged in the business of essential 
foodgrain on his own account and yet 
does not hold any stock of his own at 
any given point is sought to be covered 
by the amended provision. After the 
amendment, therefore, any person 


engaged in production of essential com- 


modity on his own account and yet not 
holding it in stock will not. be spared 
from the net of the beneficial legislation. 
Hence Cl. 3. read with Cl. 2(d) of the 
1976 Procurement Order must be limit- 
ed to the cases of such licensed millers 
who are engaged in the production or 
‘business of essential foodgrains on their 
own behalf and hold a stock on their 
own account. That Order would not 
cover the cases of the persons holding no 
stock of their own nor doing: any busi- 
ness of PPPCNCe on their own account, 
(Paras 5,7) 
Anno: 3 AIR Man. Essential Commodi- 
ties Act, S. 3, N. 3. 


Cases Referred: 


AIR 1976 Pat 1 
AIR 1976 Pat 133 : 


Chronological Paras 


1976 BBCJ (HC) aH 


(1975) C. W. J, C. No. 624 of 1975, nh 
25-2-1975 (Pat) 4 
(1975) C. W. J. C. No. 496 of 1975. ze 
14-2-1975 (Pat) 
(1968) C. W. J. C. No. 615 of 1968, Di 
` 17-12-1968 (Pat). ` 


S. B. Sanyal, Ch. S. N. Mishra a 
S.K. Misra, for Petitioners; Kameshwari 
Nandan Singh, Standing Counsel No. 4 
and Devendra Prasad Sinha, Jr. Counsel 
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to Standing Counsel No. 4, for Respon- 
dents. “4 

-S. K. JHA, J.:— All the 16 petitioners 
in this application under Arts. 226 and 
227 of the Constitution of India are mills 
represented through their proprietors. 
They. are régistered ‘licensees under the 
Rice Milling Industry (Regulation) Act, 
1958 (hereinafter to be referred to as the 
Miling. Regulation Act) and hold valid 
licences under that Act. They have chal- 
lenged the legality of the notices issued 
to them, as contained in Annexure 1 
series, ‘by the Sub-Divisional Magistrate, 
~Araria, respondent 1. By the impugned 
notices, each of the petitioners has been 
directed to deliver, by way of levy. 25 
quintals of rice or 40 quintals of paddy 
at the procurement price. - Each of them 
has further been directed to deliver the 
aforesaid quantity at the block godown 
of the State Food Corporation and - has 
been threatened that, in the event of its 
failure to do so, its licence shall be can- 
celled and proprietor of each of such 
petitioners shall be liable for prosecution 


-under the provisions of the Essential 


Commodities Act. 1955 (Act 10 of 1955) 
hereinafter to be referred to as the Act. 
The demand for the aforesaid levy has 
been purported to be made under the 
provisions of the Bibar Rice and Paddy 
Procurement Order, 1976 (hereinafter ta 
be referred to as the 1976 Procurement 
Order). The petitioners pray for the 
issuance of appropriate writ/direction 
quashing Annexures 1 series and further 
testraining the respondents from cancel- 
ling the petitioners’ milling licences and/ 
or from taking any other action against 
the petitioners for ‘non-delivery of such 
levy. 


2. The facts are not in controversy. 
According to the uncontroverted case of 
the petitioners, none of the. petitioners 
carries on its own milling operation but 
they’ dehusk paddy on customers’ account 
for which they receive remuneration at 
a fixed rate of Rs. 1.80 per quintal of 


4 . paddy brought to their mills by the cus- ` 


tomers. The petitioners have no stock 
of their own nor do they have control 
over the paddy of the customers which 
is dehusked in their mills. On this ad- 
mitted position, it has to be considered 
as to whether the petitioners are liable 
for delivery of the quantity - levied 
against them under. the 1976 Procurement 
Order.. 

3. It has been contended on behalf of 
the petitioners that Cl. 3 of the 1976 Pro- 
curement Order made on the: 15th of 
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November, 1976 conferred power upon 
the authorities to create levy liability 
against such persons who produced rice 
on their own account or carried on trade 
or business and/or held stock belonging 
to themselves and that it could not be 
interpreted as bringing within its sweep 
such millers as the petitioners who were 
merely dehusking paddy belonging to 
others, especially in view of the fact 
that the Order does not confer any cor- 
responding right on the petitioners to 
retain the rice or paddy of others 
brought to their mills for the purposes 
of dehusking. It was argued that. if, on 
the contrary, Cl. 3 be held to mean 
otherwise so as to include the cases of 
persons like the petitioners then to that 
extent it would be ultra vires the pro- 
visions of S. 3 (2) (£) of the Act. On 
the contrary, learned Standing Counsel 
IV appearing on behalf of respondents 
submitted that in view of the provisions 
of S. 3 (2) (È of the Act, as it now 
stands after its amendment in 1976, the 
petitioners should be held liable for de- 
livery of the levied quantity in pur- 
suance of the provisions of CL 3 (c) of the 
1976 Procurement Order. 


4. The 1976 Procurement Order like 
similar Procurement Orders for the pre- 
vious years has been made by the Gover- 
nor of Bihar in exercise of the powers 
under S. 3 of the Act. It came into 
force with effect from the 15th of 
November, 1976 in respect of the Kharif 
year 1976-77 which has been defined to 
mean the agricultural year commencing 
on Ist Nov. 1976, and ending on 31st Oct. 
1977. . Cl. 2 (d) of the 1976 Procurement 
Order defines ‘licensed miller’ as the 
owner or other person in charge of a 
rice-mill holding a valid licence under 
Milling Regulation Act. Cl. 2 (g) defines 
‘rice mill’ and ‘milling rice’ with cognate 
expressions and grammatical variations to 
have the same meaning as in the Milling 
Regulation Act. Clause 3 lays down that 
every licensed miller shall sell to the State 
Government or its agents for the Kharif 
year 1976-77 at the procurement price at 
his mill premises quantity of rice noted 
against the different types of mills as 
detailed in Cl. 3 (a) to (d). It is not 
necessary to mention the different types 
of mills enumerated therein. Clause 3 
(c) is in respect of the single huller rice 
mills without having boiling or drying 
facilities for paddy situate within 10 
Kilometres of any rice mill mentioned in 
items (a) and (b) of that clause. For 
such type of single huller rice mills the 
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prescribed quantity of levy liability has. 
been laid down as 25 quintals of coarse 
rice. We are not concerned with pro- 
viso to Cl. 3 of the 1976 Procurement 
Order which gives an option to every 
licensed miller to elect to sell to the 
State Government or its agents at the 
procurement price at his mills premises 


40 per cent of each of the varie- 
ties of rice produced or manufac- 
tured in the mill every day. From 


the language of Cl. 3 it can be gramma- 
tically said that it covers the cases of 
every licensed miller. Learned Counsel 
for the parties were, therefore at logger 
heads with regard to the true interpre- 
tation of Cl. 3 of the 1976 Procurement 
Order in the context of S. 3 (2) (£) of the 
Act which is the fountainhead of the 
power enabling the State Government 
to issue such Orders. Section 3 (2) of the 
ri as it orginally ‘stood, read as fol- 
ows :— 


“3 (2) without prejudice to the genera- 
lity of the powers conferred by sub- 
section (1) an order made thereunder 
may provide, ............ 


(f) for requiring any person holding in 
stock any “essential commodity to sell 
the whole or a specified part of the 
stock to the Central Government or a 
State Government or to an officer or agent 
of such Government or to such other 
person or class of persons and in such 
circumstances as may be specified in the 


When the provision akin to Clause 3 
of the 1976 Procurement Order came up 
for consideration before this Court on 
earlier occasions in relation to the Pro- 
curement ‘Orders of the earlier years, 
the term ‘any person holding in stock’ 
occurring in Section 3 (2) (f) of the Act 
as quoted above was given a limited 
connotation. While construing that pro- 
vision it was held by numerous Bench 
decisions of this Court that the Act con- 
ferred powers to issue an order in res- 
pect of any person holding in stock on 
his own account and not on account of 
some third party. It was held that S. 3 
(2) (£) was not sought to cover such per- 
sons who did not retain control of the 
essential commodity for the purpose of 
furthering the business of third party 
who retained their ownership in the es- 
sential commodity concerned. The term 
‘holding in stock’ was consistenly con- 
strued to mean holding in stock as his 
own and on his own behalf. Thus; under 
the provisions of the earlier procurement 
Orders millers or commission agents or 
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Arhatias simpliciter, who were merely | 


engaged in a business of essential com- 
modity on account of third persons and 
not on their own account, were held not 
liable to be covered by the provisions of 
those Orders. There are even decisions 
to the effect that where the Procure- 
ment Order of a particular year express- 
ly sought to bring within its ambit com- 
mission agents or Arhatias simpliciter, 
such a provision must be struck down 
as ultra vires S. 3 (2) (f) of the Act. I 
may refer to only some of the Bench 
decisions of this Court in this regard. 
They are C. W. J. C. No. 615 of 1968 
(Pat) and analogous cases 
Prasad Mishra v. State) decided on 
17-12-1968, C. W. J. C. No. 496 of 1975 
(Pat) (M/s Firoz Mozahir Rice and Flour 
Mills v. Subdivisional Officer) disposed 
of on 14-2-1975, C. W. J. C. No. 624 of 
1975, decided on 25-2-1975 (Pat), M/s. 
Judu Sab vy. The District Supply Officer, 
Aurangabad 1976 BBCJ 21 : (AIR 1976 
Pat 133) and Shri Mahabir Rice “and 
Flour Mills v. State of Bihar (AIR 1976 
Pat 1). It may usefully be noted here 
that so far as C.W.J.C. No. 496 of 1975 
(Pat), C. W. J. C. No. 624 of 1975 (Pat) 
and the case of Shri Mahabir Rice and 
Flour Mills (supra) are concerned, they 
were cases of licensed millers under the 
Milling Regulation Act and so far as the 
case of Judu Sah (supra) is concerned, 
it was a commission agent’s or Arhetia’s 
case, In the case of Judu Sah a Bench 
of this Court, of which I was a member, 
struck down as ultra vires Cl. 14 (2) of 
the Bihar Rice Procurement Order, 1974 
in so far as it expressly covered the 
cases of commission agents and Arhatias 
simpliciter not holding any stock of es- 
sential foodgrain on their own but mere- 
ly acting as agents of third persons and 
holding the stock of essential foodgrains 
on their (third person’s) behalf. There 
fore, if the matter had stood, as it was, 
on the language of S. 3 (2) (Ð) as extract- 
ed- above, it would have been fruitless to 
detain ourselves on this question any 
further and the respondents’ stand could 
have been rejected outright in view of 
those decisions. 


_ 5. The position has slightly changed 
as S. 3 (2) (f) of the Act has undergone 
a change by way of an amendment in 
the Act itself. The Act was amended by 
the Essential: Commodities (Amendment) 
Act, 1976 (Act 92 of 1976) which came 
into.. effect from the 2nd of September, 
1976. By S. 3 of the amending Act, S. 3 
- (2) of the Act, as it originally stood, 
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was substituted. Section 3 (2) (£),.as it 
now stands, reads as follows :— 

“3 (2). Without prejudice to the gene- 
rality of the powers conferred by sub- 
sec, (1), an order made thereunder may 
provide— 
`` (f) for requiring any person holding in 
stock, or engaged in the production, or in 
the business of buying or selling, of any 
essential commodity,— 

(a) to sell the whole or a specified part 
of the quantity held in stock or produc- 
ed or received by him, or 

(b) in the case of any such commodity 
which is likely to be produced or re- 
ceived by him, to sell the whole or a 
specified part of such commodity when 
produced or received by him, to the 
Central Government or a State Govern- 
ment or to an officer or agent of such 
Government or to a Corporation owned 
or controlled by such Government or to 
such other person or class of persons 
and in such circumstances as may be 
specified in the order. 


Explanation 1:— An order made under 
this clause in relation to foodgrains, 
edible oil-seeds or edible oils, may, 
having regard to the estimated produc- 
tion, in the concerned area, of such food- 
grains, edible oilseeds and edible oils, 
fix the quantity to be sold by the pro- 
ducers in such area and may also fix, or 
provide for the fixation of, such quantity 
on a graded basis, having regard to the 
aggregate of the area held by, or under. 
the cultivation of, the producers. 

Explanation 2:— For the purpose of 
this clause, “production with its gram- 
matical variations and cognate expres- 
sions includes manufacture of edible oils 
and sugar.” (underlining is mine). 
On the basis of this amendment, it was 
argued by learned Counsel for the res- 
pondents that the ratio decidendi of the 
cases referred to above ought not to be 
pressed into service for the purpose of 
construing the provisions of Cl: 3 of the 
1976 Procurement Order. It was submit- 
ted that the term underlined by me, 
namely ‘engaged in the production’, did 
not find place in S. 3 (2) (f) of the Act 
‘before its amendment. It was contend- 
ed that, therefore, the millers dehusking 
paddy entirely on account of others and 
although not holding any stock of their 
own should also be held to be covered 
by the term underlined, for, even such 
persons fell within the mischief of that 

\term. This argument seems in the first 
instance to be attractive, but on a- closer 
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considering the matter in all its ramifica- 
tions, I am of the view that the con- 
struction sought to be put by the learn- 
ed Counsel for the respondents on the 
amended provision in the light of the 
term underlined in the amended Sec- 
tion 3 (2) (f) of the Act cannot be held 
to be tenable in law. There are various 
aspects from which this question can be 
considered. Without doing any violence 
to the express language of the statute, if 
it can be shown that the construction 
sought to be put by learned Counsel for 
the respondents would result not only 
in palpable injustice, inconvenience and 
absolute hardship but also in absurdity, 
such a construction, if possible, should 
be avoided. I am aware of the well 
settled rule of construction that the argu- 
ment from inconvenience and hardship is 
_@ dangerous one and is only admissible 
in construction of statutory provisions 
where there are alternative methods of 
construction, But another principle which 
has to be borne in mind is that if too 
literal an adherence to the words of an 
enactment appears to produce an absur- 
dity and injustice, it will be the duty 
of the Court of construction to avoid 
such a result in case the enactment is 
capable of any other fair interpretation. 


As Maxwell on the Interpretation of Sta- . 


tutes, Twelfth Edition, points out at p. 43, 


“It was stated in this way by Parke B.: 
Tt is a very useful rule, in the construc- 
tion of a statute, to adhere to the ordi- 
nary meaning of the words used, and to 
the grammatical construction, unless that 
is at variance with the intention of the 
legislature, to be collected from the sta- 
tute itself, or leads to any manifest ab- 
surdity or repugnance, in which case the 
language may be varied or modified, so 
as to avoid such inconvenience, but no 
further.’ ‘If, said Brett L.J. ‘the in- 
` convenience is not only great, but what 
I may call an absurd inconvenience, by 
reading an enactment in its ordinary 
sense, whereas if you read it in a manner 
in which it is capable though not its ordi- 
nary. sense, there would not be any in- 
convenience at all, there would be re- 
ason why you should not read it accord- 
ing to its ordinary grammatical mean- 
ing.” 

On this point there is concensus of judi- 
cial opinion both in this country as well 
as in England. Let us test the argument 
of learned Counsel for the respondents 
keeping these well settled principles in 
mind. If the term ‘engaged in the pro- 
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duction’ be held to cover the cases of 
persons like the petitioners then the re- 
sult would be this: A receives paddy 
from B for dehusking in his mill at a 
fixed remuneration. In legal parlance, A 
enters into a contractual relationship 
with B with express stipulation that for 
the fixed remuneration that he shall get 
he shall deliver to B rice after dehusk- 
ing the paddy with all its broken pieces, . 
shells, ete. A has ‘no stock of his own 
and all that he earns is, say, Rs. 1.80 per 
quintal for dehusking the paddy. If A 
is called upon to deliver by way of levy 
in the purported exercise of powers 
flowing from the term underlined his 
(A’s) existence in business will not only 
be extremely precarious for him but 
such compliance with the order will also 
make him extinct from business. In such 
a case, on the one hand A will be liable 
to deliver the quantity of rice or paddy 
levied against him to the State agency at 
the procurement price and, on the other, 
he will be liable to deliver the quantity 
stipulated between him and the other 
contracting party B. Since no provision 
is there either in the Act or in the 1976 
Procurement Order making A immune 
from -any extra liability to B, he would 
be a defaulting contracting party liable 
to indemnify B to the measure of 
damages sustained by B be it on the 
principle of quantum meruit which is in 
the. nature of a quasi-contract or on the 
basis of any express stipulation or agree- 
ment. This would reduce the position of 
A not only to the position of palpable 
injustice and grave hardship ‘but also to 
a position of absurdity. And, yet the 
question that then remains to be answer- 
ed is: after all, what was the intention 
of the legislature in inserting the term 
underlined, namely, ‘engaged in the pro- 
duction’. The answer to my mind is 
simple. In the absence of such a term, 
a person who produces paddy and as 
soon as it is dried up sells it away from. 
his barn he then does not hold any stock 
of his own and, in spite of the fact that 
he is the producer of an essential food- 
grain, would yet be in a position to 
escape the rigour of law. That may have 
been one of the lacunae in the original 
language of S. 3 (2) (H of the Act and 
that, in my view, is the main reason for 
persuading the legislature, for the pur- 
pose of avoiding the mischief, to amend 
the statute by bringing within its ambit 
an unscrupulous or extra ingenious pro- 
ducer who did not choose to hold hisj` 
own produce in his own stock. This was 
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the mischief. for which the old law did 
not provide and the remedy provided by 
the statutory amendment cures that mis- 
chief, After the amendment .a ciultiva~ 
tor, who produces an essential foodgrain 
or is engaged in the ‘business . of: essential 


foodgrain on his own account and yet- 


does not hold any stock of his own at 
any given point of time is sought to: be 
covered by the amended provision. If 
the term ‘engaged ‘in the production’ be 
construed as engaged. in production. on 
his own behalf and on his own account 
and not on any third party’s account, 
such a construction would, on the one 
band, cure the mischief which was ih- 
tended to be cured and, on the other, 
would avoid absolute inconvenience and 
palpable injustice if not absurdity. 
After the amendment, therefore, any 
person engaged in production of essen- 


tial commodity on his own account and. 


yet not holding it in stock will not be 
spared from the net of the beneficial 
legislation. This construction also finds 
support from the language of Explana- 
tion 1 which lays down that an order 
made under this clause in relation to 
foodgrains, etc., having ‘regard to the 
estimated production in the concerned 


area of such’ food grains, may fix the. 


quantity to ‘be sold by the producers in 
such area and may also provide for the 
fixation of such quantity on a graded 
basis, having regard to. the aggregate 
area held by, or under the cultivation 
of, the producers. It is the area held by 
a ‘producer or a cultivator and the esti- 
mated production in that area which 
have been given as a guideline for the 
fixation of the quantity to be sold by 
those engaged in the production of the 
foodgrain. There is yet another reason 
why such a construction must be put 
upon S. 3 (2) (f) of the Act as amended. 
If such a construction is adopted, there 
will be no danger of attracting the in- 
fraction of Art. 19 of the Constitution 
and thereby rendering the statute ultra 
vires. 


the term ‘engaged in the production’ 
having regard. both to the express 
language as well, as the intent of the 
legislature which can be gathered from 


the mischief which was there before the 


amendment and which has been sought 
to be remedied thereafter. 


6. That being the position, it follows 
as a necessary corollary that there has 
been no change in the Act: for the pur- 
pose of persons like the present peti- 
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‘would, therefore, hold that CL 3 


I must, therefore, hold that this’ 
is the only possible true construction of. 
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tioners or like simple commission agents 
or Arhatias acting as agents on behalf of 
their principals. Therefore the ratio of 
the cases aforementioned will apply with 
full force and can well be pressed into 


-service by the petitioners. 


- 7. Having held that the- source of 
power for the making of such orders as 
the 1976 Procurement Order remaining 
the same, can it be said that that Order 
would still cover the cases of the peti- 
tioners holding no stock of their own nor 
doing any ‘business of producing on their 
own account? To hold in the affirma- 
tive would render Cl. 3 of the 1976 Pro- 
curement Order invalid as being ultra 
vires S. 3 (2) (f) of the Act in so far as 
persons not: holding any stock: of their 
own nor engaged in the production on 
their own account are concerned, I 
read 
with Cl. 2 (d) of the 1976 Procurement 
Order must be limited to the cases of 
such licensed millers who are engaged 
in the production or business of essential 
foodgrains on their own behalf and hold 
a stock on their own account. 

8. In the result, therefore, this appli- 
cation must be allowed, the orders and 
directions contained in Annexures 1 
series are quashed and the respondents 
are hereby directed to forbear from 
giving effect to the notices (Annexures 1 
series) issued to the petitioners. In the 
circumstances of the case, however, I 
shall make no order as to costs. 

SHAMBHU PD. SINGH, J.:— I agree. 

Application allowed, 


AIR 1978 PATNA 91 . í 
MADAN MOHAN PRASAD AND 
B. P. JHA, JJ. ` 

Ranvijaya Shahi, Appellant v. Bala 
Prasad Motani, Respondent. 

A. F. O. D, No. 473 of 1966, D/- 28-9- 
1977." | 

(A) Contract Act (9 of 1872), S. 37 — 
Plea that lease is benami transaction — 
Not -open to parties to the lease. (Evi- 
dence Act (1 of 1872), S. 92). 

Where the lease-deed shows that a per- 
son is a lessee it is not open for him to 
contend that he is. not the lessee and 
that in fact his father is the real lessee. 
In view of S. 37 of the Contract Act, 


“(From decision of B. Narayan ist Addl. ~ 


Sub. J., Motihari, D/- 23-9-1966). £“; 7st 
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there is no scope for a party to the con- 
tract to show that it was a benami trans- 
action and that he could not be saddled 
with the responsibility arising out of the 
contract. The parties and privies to con- 
tract are undoubtedly bound by it un- 
less excused under the provisions of the 
Contract Act itself or under any other 
. law. ~ (Para 8) 

In view of S. 92 of the Evidence Act 
also it is not open to the lessee to con- 
tend that he is not a real lessee as the 
same would amount to varying the terms 
of the contract itself. AIR 1952 SC 153, 
Foll. (Para 9) 

Anno: 3 AIR Manual, Contract Act, 
S. 37, N. 1; Evidence Act, S. 92, 
N. 8 & 27. 

(B) Limitation Act (9 of 1908), Arts. 116 
and 110 — Lease for 15 years — Lessor 
taking stand that it is for 3 years — No 
estoppel against him — Suit for rent — 
Governed by Art. 116 and not 110. 

There is no law that the lease could 
not be granted for more than three 
years, Therefore, where a lease is in 
fact granted for the term of 15 years, 
the stand taken by the lessor under the 
mistaken view of law that the lease be 
treated as one for 3 years would not 
operate as estoppel against the lessor. 
There can ‘be no estoppel against law. It 
cannot be said that on the basis of the 
stand taken by the lessor that the lease 
be treated as for 3 years, the lessee will 
become tenant at sufferance on expiry 
of the 3 years’ period. The suit for rent 
will, therefore, be governed, not by Arti- 
ele 110, but by Art. 116 of. the Limita- 
tion Act as the lease was a subsisting 
one.. AIR 1916 PC 182, AIR 1944 Pat 87 
(FB), AIR 1942 Pat 83 and 1939 Pat WN 
220, Rel. on. (Paras 12, 13) 

Anno: AIR Comm. Lim. Act (2nd Edn.), 
Art. 110, N. 2; Art. 116, N. 8. 

(C) Civil P. C. (5 of 1908), O. 7, R. 7, 
O. 41, R. 33°— Suit for recovery of rent 
— During pendency of appeal lease it- 
self terminated by efflux of time — 
Period under renewal' clause also over — 
Appellate Court can take subsequent 
events into consideration and grant de- 
cree for eviction. (Para 18-A) 

Anno: AIR Comm. C.-P. C. (8th Edn.), 
O. 7, R. 7, N. 4; O. 41, R. 33, N. 3. 

(D) Civil P. C. (5 of 1908), S. 34 — 
Interest — Refusal to grant — Court 
bound to give reasons — Person entitled 
to interest unless there be reason to dis- 
allow. 1964 BLJR 810, Foll. (Para 19) 

Anno: AIR Comm. C. P. C. (8th Edn.), 
S. 34, N. 3. 
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Cases Referred: Chronological Parag 


- AIR 1973 SC 171 : (1873) 1 SCJ 641 18 


AIR 1970 Pat 338 18 
1964 BLJR 810 19 
AIR 1963 Raj 93 19 
AIR 1959 Pat 562 : 1959 BLJR 376 18 
AIR 1857 SC 875 18 
AIR 1955 Trav-Co 146 (FB) 11 
AIR 1952 SC 153 : 1952 SCJ 150 9 
AIR 1947 Pat 263 18 
AIR 1946 All 447 11 
AIR 1944 Pat 87 (FB) 13 
AIR 1942 Pat 83 13 
1939 Pat WN 220 i ` 13 
AIR 1917 Mad 901 11 
AIR 1916 PC 182 13 
(1912) 16 Ind Cas 560 11 
(1901) 11 Mad LJ 186 11 


S. S. Asghar Hussain, Sheo Kumar 
Singh and Kamla Pati Singh, for Appel- 
lant; K. D. Chatterji, Advocate General 
and Krishna Mohan, for Respondent. 

MADAN- MOHAN PRASAD, J.:— This 
appeal is directed against the decree in 
a suit for money as rent of a cinema 
house in the following circumstances, 


' 2. It is said that the premises in 
which, the said cinema, called Janta 
Cinema. is located at Bettiah belong to 
the respondent. He had granted a lease 
thereof in favour of one Mansukhani in 
the year 1947 for a period of five years. 
This lease was assigned to the appellant’s 
mother in the year 1949. The term of 
the lease was to expire on 31st of August 
1952, Another lease was taken by the 
appellant with effect from Ist of Sept. 
1952 for a period of 15 years at a stipu- 
lated rent of Rs. 350/- per month. Mean- 
while, the father of the appellant took a 
mortagage of the same property in 
November 1949. The Respondent alleges 
that the rent due from the appellant for 
the period beginning with the lease and 
ending with Jan. 1957 had been paid off 
after some remissions granted to the ap- 
pellant. There were, however, dues re- 
garding the rental with effect from 
February 1957 to Jan. 1963. He, there- 
fore, filed the present suit for recovery of 
a sum of Rs. 25,200/- and also prayed for 
eviction of the appellant on the ground 
of non-payment of rent. Further, he 
claimed pendente lite and future in- 
terests. 

3. The defence of the appellant is 
that it was really his father who was 
the assignee of the first lease, who was 
also the mortagagee and again who was 
the lessee under the subseauent lease, 
the mother and the appellant himself 
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being mere name-lenders. In that view 
of the matter, it is said that the same 
person who was the lessee before and 
the usufructuary mortgagee thereafter 
was not bound to pay .anv rent, whatso- 
éver, under the subseauent lease to the 
respondent, In the alternative, the ap- 
pellant claimed set-off of various amounts 
due under one title or the other. 


4. The Additional Subordinate Judge 


decreed the suit partially. inasmuch as. 


he passed a decree for a reduced amount 
of Rs. 21,825/- which he found due to 
the plaintiff respondent. He, however. 
refused a decree for eviction on the 
ground that the reauisite notice under 
S. 106 of the T. P. Act had not been 
served. He further denied any pendente 
lite or future interest. Hence this av- 
peal. i 

5. A cross-objection also has been 
filed on behalf of the respondent, where- 
in the findings with regard to the evic- 
tion and grant of future rent and pen- 
dente lite interest have been challenged. 


6. At the hearing of this appeal coun- 
sel for the appellant has contended only 
as follows. Firstly, it has been urged 
that the leases and mortage being in 
favour of the same person viz., the de- 
fendant’s father, the defendant was not 
liable at all to pay anything and his 
father was not liable too, being the 
usufructuary mortgagee and thus entitl- 
ed to the rent which accrued during the 
relevant period, the mortgage not having 
been redeemed. Secondly, it was urged 
that the claim was partly barred by 
limitation. inasmuch as the suit would be 
governed by Art. 110 of the Limitation 
Act, 1908. Thirdly, that there had been 
a variation of the contract between the 
lessor and the lessee, inasmuch as the 
respondent had agreed to reduce the 
monthly rental to a sum of Rs. 300/-. 
and, therefore, the: Court below could 
not have decreed the suit at the rate of 
Rs. 350/- per month, as it had done. 

7. With regard to the first point. con- 
siderable argument has been made to 
show that the three transactions were 
really in favour of one person. It 
said that the point, though not admitted, 
was not seriously challenged by the other 
side in trial court. We have been teken 
through the evidence of P. Ws. 1 to 9 
to the effect that the cinema belonged 
to and was run by the defendant and 
not his father, as also through the evi- 
dence of D. Ws. 1, 3, 5, 8, 9 and 11 to 
prove the .contrary. We have also gone 
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through the documents which are noti- 
ces from the Commercial Tax Depart- 
ment, the Income-tax Department’s as- 
sessment orders, Cheque Books and 
specimen signatures in the bank sent to 
show as to who was operating the ac- 
counts, and certain other documents 
with. a view to show that it was the de- 
fendant’s father who was the real pro- 
prietor and the lessee of the cinema. On 
the other hand, documents including one 
Ext. K, executed by the defendant and 
his father showing that the defendant’s 
father was merely an adviser and that 
the defendant was the proprietor of the 
cinema have also been placed before us. 
It is, however, not necessary to go into 
this question, in view of the contention 
raised on behalf of the respondent. 


8. On behalf of the respondent, the 
learned Advocate General has contended 
that in a case of contract like the pre- 
sent, in view of S. 37 of the Contract 
Act, there is no scope for a party to the 
contract to show that it was a benami 
trangaction and that he could not be 
saddled with the responsibility arising 
out of the contract. Section 37 reads as 
follows: 


“The parties to a contract must either 
perform, or offer to perform, their res- 
pective promises, unless such perfor- 
mance is dispensed -with or excused 
under the provisions of this Act, or of 
any other law. 


Promises bind the representativeg of 

the promisors in case of the death of 
such promisors ‘before performance, un- 
less a contrary intention appears from 
the contract.” 
It is obvious, in view of the aforesaid 
Provision of law, that promises made 
are binding unless excused under the 
provisions of the Contract Act itself or 
under any other law. It is a well-esta- 
blished principle of law that parties and 
Privies to contract are undoubtedly bound 
by it. In such a situation, it is obvious, it is 
not open to the defendant in this case 
to say that he was not the lessee, even 
though the document of the lease, a bila- 
teral document, shows that he is the 
lessee and he agreed to be the lessee 
and further that he agreed to perform 
the, terms of the contract. 

9. There is another aspect of this 
question and that is—Is it open to the ap- 
pellant to say, contrary to the document 
of lease itself, that he was not intended to 
be the lessee? That would amount to vary- 
ing the terms of the contract itself. In view 
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of S. 92 of the Evidence Act, it is not 
open to him to do so. The contract is 
embodied in the document which is re- 
quired to be registered under the law. 
Oral agreement to the contrary cannot 
be given and even if documentary evi- 
dence could have been given. to avoid 
the mischief of S. 92 of the Evidence 
Act, it could not be done except by ano- 
ther registered document. By the docu- 
ment of lease, the lessor has a title to 
Fealise the rent from the named lessee 
im respect of an immoveable property. 
H that right is denied by the lessee, 
then this would be controverting the 
terms of the,contract with regard to the 
essential term as to who is the lessee. 
It would thus have the effect of ex- 
tinguishing the title of a lessor in res- 
pect of an immoveable property leased 
out to the lessee and it will absolve the 
lessee from the liability created in res- 
. pect of the immoveable property leased 
out to him. So it would require a re- 
gistered document. In the case of Kashi- 
nath Bhaskar v. Bhaskar. Vishweshwar 
(1952 SCJ 150) : (AIR 1952 SC 153), 
there was a variation in the rate of in- 
terest of a mortgage by a subsequent 
agreement, and it was held that the 
variation affected the interest in the pro- 
perty and for that matter the agreement 
was required to be registered. In this 
view of the matter also, therefore, it is 
not open to the. lessee, the defendant ap- 
pellant, to say that he is not the lessee 
at all and that it is somebody else. 


10. In view of the aforesaid, the ques- 


tion does not arise as to- whether the 
defendant’s father was the real lessee 
and whether his interest as.a lessee had 
merged inthe bigger interest as the 
mortgagee and in view of his having be- 
come the mortgagee he was or was not 
entitled. to. pay rent with regard to the 
lease taken subsequent to the mortgage. 

41. With regard to the question of 
limitation it was urged before us that 
although the document of lease pre- 
scribed a period of 15 years, the appel- 
Tant under some advice had said that a 
document of lease could not be for a 
Period longer than that of three years, 
. and, therefore, it may be treated as such. 
It appears that the plaintiff had got an 
amendment made in the plaint,’ saying 
that “the plaintiff in law could not grant 
a lease for more than ‘3-years so the 
Tease in law reduced and became limit- 
ed to a term of 3 years which term ex- 
pired long ago”’.. It appears that this 
amendment in the plaint was made with a 
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view to get eviction on the basis of efflux 
of time. Neither the counsel for the appel- 
lant nor for the respondent has been able . 
to place before us any lew laying down 
that the lease could not be granted for 
more than three years. However, counsel 
for the appellant wanted to take advan- 
tage of this statement, and he says that 
the plaintiff himself having admitted that 
legally he could not execute a lease for ` 
a longer period, it must be taken for 
granted that the lease was for that 
period, and, in that view of the matter, 
the lease having expired, the. appellant 
became a tenant at sufferance thereafter 
and that being so,, the suit could not be 
deemed to be a suit for rent under. the 
lease and thus governed by Art. 116 of 
the Limitation Act buta suit for rent 
against a tenant holding over and, there- 
fore, governed by Art. 110 of the Limi- 
tation Act. Counsel in support of his 
argument has drawn our attention to the 
decisions in Devaki Amma v. Rama- 
chandra (AIR 1955'Trav-Co 146) (FB), 
Kutti Umma v. Madhava Menon ((1901) 11 
MLJR 186) and Mamambath Pettiyeth v. 
M. M. Cheria Uthalamma ((1912) 16 Ind 
Cas 560). On the other hand, there are 
other decisions to the contrary. They 
are to be found in Pratap Narain. v. 
Ramdhan Das (AIR 1946 All 447). and 
Madar Sahib v. Kader Moideen Sahib 
It is not necessary 
to enter into a discussion of this question _ 
for the simple reason that the basis for 
the argument is absent. The argument 
may or may not be good even on the 
assumption that the lease had come to 
an end, but the principal question of 
fact is whether or not the lease had ter- 
minated in the present case. That has 
to be decided first ‘before any law is ap- 
plied.. We find that there is no substance 
in this statement. of. fact relied upon by | 
the counsel for the appellant. 


_12. The question is whether the ideas 
was for 15 years or it has come to an 
end, in view of the statement of the 
plaintiff respondent. It is quite obvious 
that the respondent under a mistaken 
view of law got his plaint amended and 
said that since he could not grant a lease 
for 15 years, it must be deemed to be a 
lease for three years. It was a mistaken 
view of law and concession in law. It is 
not a concession of fact. On fact, there 
is no dispute that the lease was intend- 
ed to be, and but for any other reason 
was, a lease which was to expire after 
the period of 15 years. Nothing having 
been pointed out to us that it could not 


1978 


be so, we cannot agree to the contention 
Jof the counsel for the appellant that the 
principle of estoppel would apply. The 
statement has been made by way „of 
statement of law. There is no question 


of application of the principle of estoppel - 


so far as law is concerned. It is well- 
established’ that there is no estoppel 
against law, and if the law was that the 
deed could be for 15 years and it was 
for 15 years, the plaintiff cannot be 
estopped. from saying that it was for 15 


years because at one point of time he had- 


said that in law it could bé for a period 
not more than three years. For that re- 


ason, we must rule out the contention - 


of law raised on bebalf of the appellant. 


‘13. In that view of the matter, the 
suit’ was one for rent while the lease 
was subsisting and, therefore, under the 
document of lease itself. That being so, 
in view of the decision of the Privy 
Council in T. C. Bhoja v. G. T. Thakur 
(AIR 1916 PC 182), the suit must be 
deemed to be one which would be gov- 
erned by Art. 116 of the Limitation Act 
and not by Art. 110. The point is well- 
settled that no further authority need be 
cited in that 
principle laid down by the Privy Coun- 
cil has been followed by numerous deci- 
sions including this Court in Maheshwari 
Prasad v. Manrajo Kuer (AIR 1944 Pat 
87) (FB), Humayun Reza v. Tarini Cha- 
ran (AIR 1942 Pat 83), Jangdhari v. 
Badri (1939 Pat WN 220), etc. Counsel 
has conceded that if the lease was for a 
period of 15 years, then certainly Arti- 
cle 110 would not apply, and the proper 
Article to apply would be Art. 116. That 
being the position, the suit being for a 
period of six years. only, the question of 
limitation does not arise. The conten- 
tion in this regard must be overruled. - 


14. Coming now to the third point 
raised, namely, the rate of rent, it is 
true that some of the rent receipts, Exhi- 
bits A series, show the monthly rate to 
be Rs. 300/- and they relate to the period 
after the execution of the lease in 1952. 
We cannot, however, base our decision 
on these documents, in view of the de- 
cision in the case of Kashinath Bhaskar 
Datar (supra).. Luckily for the parties, 
they have agreed that the decree for 
rent in respect of the present claim, be 
passed at the rate of Rs. 300/- per month. 
Both the counsel as also the plaintiff 
himself, whom the counsel for the res- 
pondent. consulted, having agreed ‘to this, 
the advantage to ‘the appellant may 


respect, The aforesaid 
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enure. We would, therefore, accept the 
agreement between. the parties and de- 
cree the. suit. for tent at the rate of 
Rs. 300/- per month. 


15. That brings us to the question as 
to what should be the amount to be de- 
creed. The Court below has calculated 
on the basis of Rs. 350/- per month. Apart 
from that, the learned Subordinate Judge 
seems to have confused himself by 
taking into consideration the period prior 
to the suit and jumbling up the periods, 
prior and subsequent, together and the 
payments also. The simple point before 
him was, in view of the claim with 
effect from February 1957 until January 
1963, as to what was the rate for that 
Period and how much had been paid by 
the appellant. Having done that, it 
would appear that for the 72 months, 


-the period of claim, if the rate be cal- 


culated at the rate of Rs. 300/- per 
month, it would be Rs. 21,600/-. Jt ap- 
pears from Ext. 5 (a) that two sums of 
Rs. 300/- and Rs. 200/- were paid in that 
respect. Further, it appears from Ext. L 
that the municipal taxes had been paid 
by the appellant to the extent of Rupees” 
2,875/-. \ The total amount of payment 
should thus come to Rs. 3,375/-. Deduct- 
ing this amount from the amount due, 
the balance would be Rs. 18,225/-. That 
is the amount which is decreed in the 
present case. 

16. That disposes of the contentions 
put forward on behalf of the appellant, 
and in view of the findings arrived at, 
we would modify the decree passed by 
the Court below in respect of the amount 
as stated above. 


. 17. Coming now to the cross-objec- 


‘tion of the respondent, the first point to 


be considered is whether a decree for 
eviction should be passed in the present 
case. The contention in this respect is 
that the lease being for a period of 15 
years had in any case terminated itself 
by efflux of time, and, therefore, on Ist 
of Sept. 1967 it came to an end, this event 
having happened during the pendency of 
the suit, the Court ought to have taken 


-this subsequent event into consideration 


and granted a decree for eviction on that 
basis alone. The Court below could not 
have granted eviction for.the simple rea- 
son that it had decided the suit on 23rd 
of Sept. 1966,. prior to the termination 
of the lease. There can, however, be no 
two views now on the question of termi- 
nation of the lease on that date. There 


‘is, however, a question which arises. The 


lease in the present case does contain a 
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clause for exercisé of option for renewal 
for a further period of five years. The 
question, however, remains whether this 
Court should take these points into con- 
sideration and pass a decree, 


18. The learned Advocate General 
appearing for the respondent has drawn 
our attention to some decisions on the 
point. In the case of Gajadhar v. Khas 
Mahatadih Colliery Co., 1959 BLJR 376: 
(AIR 1959 Pat 562), an imperfect title 
had been prefected during the pendency 
of the suit, and it was taken into consi- 
deration. The learned Judge has follow- 
ed an earlier decision in the case of Ram 
Narain Das v. Governor-General in 
Council (AIR 1947 Pat 263). The Su- 
preme Court took notice of a probate 
granted subsequent to the filing of the 
suit and acted on that basis in the case 
of Surinder Kumar v. Gian Chand (AIR 
1957 SC 875). In the case of Laxmi and 
Co. v. Dr. A. R. Deshpande, (1973) 1 SCJ 
641 : (AIR 1973 SC 171), the learned 
Judges of the Supreme Court have indi- 
cated the circumstances in which a Court 
can take notice of subsequent events. In 
the case of Tata Iron & Steel Co. v. Abdul 
Ahad (AIR 1970 Pat 338), a Bench deci- 
sion of this Court, it was held that even 
subsequent rights or new cause of action 
can be taken into consideration at the 
time of final adjudication provided that 
there should be no valid defence. Re- 
liance was placed therein on some of the 
decisions which have been mentioned 
earlier. This was a case very near to 
the facts of the present case, almost on 
all fours. It was a case of termination 
-of lease with a renewal clause, The 
learned Judges found that the option for 
renewal had not been exercised and 
there was thus no possible defence to 
ejectment on the ground of the termina- 
tion of the lease by efflux of time. We 
respectfully agree with the principle of 
law laid down therein. 

18-A. Applying the principle to the 
facts of the present case, it appears that 
even if the clause for renewal had been 
given effect to, the lease would -have 
been extended for a further period of five 
years only. There is no clause for any 
further subsequent renewals. That being 
so, the lease would again terminate after 
the renewal on Ist of Sept. 1972. That 
date also to the misfortune of the appel- 
lant has gone by long since. Counsel 
for the appellant has not been able to 
tell us that there can be any valid pro- 
bable defence to ejectment on the ground 
[of termination of the present lease. It 
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is a well-settled principle that a Court 


.takes supervening and subsequent events 


into consideration only for the purpose 
of making an adjudication final -so as to 
dispose of the dispute between the par- 
ties finally and thus shorten the litiga- 
tion. In that view of the matter, in the 
present case there can be no possible 
defence, justifying any right in the ap- 
pellant to continue ag a lessee after the 
termination of the lease. An order of 
eviction has, therefore, to be granted. 


19. The next question which arises is 
as to whether in the circumstances of 
this case the respondent was entitled to 
interest pendente lite and future. The 
learned subordinate Judge seems to have 
ignored the provision of S. 34 of the 
Civil P. C. It is true that it is within 
the discretion of the Court to allow 
pendente lite and future interests under 
S. 34. But the Court has to bear in mind - 
that every judicial order must be back- 
ed by reason. In the present case, the 
learned Additional Subordinate Judge 
has given no reason and in an arbitrary 
manner he has said that he refuses 
pendente lite interest and future interest. 
We do not know what weighed in the 
mind of the Subordinate Judge. It is 
not necessary to cite any authority on 
the proposition that in such a situation 
the Subordinate Judge was bound to 
give reasons. Perhaps, he was not re- 
quired to give reasons if he had: granted 
it, ‘but if he had refused, he was certain- 
ly bound to give reasons. Counsel for 
the respondent has drawn our attention 
for this proposition to the case of Umed 
Singh v. Amolakchand (AIR 1963 Raj 93), 
following the earlier decisions, viz., Jiwan 
Lal Achariya v. R. L. Agarwal- (1964 
BLJR 810), where the principle was laid 
down that a person is entitled to inte- 
rest unless there be opening for disallow- 
ing the same. We are, therefore, satis- 
fied that in the present case the peti- 
tioner was entitled to pendente lite and 
future interests. 





20. We have, however, been informed 
that the amount decreed by the Court 
below has already been paid in 1968. 
The question of future interest after that 
date would not arise. On principle, 
however, the respondent would be en- 
titled to future interest as well until the 
date of the payment. But in the pre- 
sent case counsel for the parties have 
exercised their good offices by impres- 
sing upon their clients the need to give 
an agreed amount to this Court which 
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should be decreed by. way of pendente 
lite interest and future interest until the 
date of the payment. Of course, this 
concession has been limited only to the 
present claim. It is said that the entire 
decretal amount of Rs. 21,825/- was de- 
posited. We have, however, held that 
the plaintiff respondent was. entitled to 
Rs. 18,225/- as rent. The parties are 
agreed that the remaining amount of 
Rs. 3,600/- which was paid although in 
respect of arrear of rent shall now be 
deemed to be interest pendente lite and 
future till the date of the payment of 
the amount. In other words, the liability 
to payment of Rs. 3,600/-, which is 
already said to be paid. That disposes 
of the point raised in this respect. 

21. In view of the aforesaid, we 
would allow the cross-objection in the 
manner as stated above. 

22. In view of the aforesaid findings, 
the net result is that the decree of the 
lower Court is modified in respect of the 
rent, as stated above, and further that 
this Court would decree the suit for 
eviction as well 

23. In the result, the appeal is dis- 
missed with the modifications mentioned 
above, and the cross-objection is allowed 
to .the extent indicated. The defendant 
shall vacate the premises in question 
within a period of six months from the 
date of the order. In the circumstances 
of this case, there will be no order as to 
costs, 

Appeal dismissed; 
.€ross objection allowed, 


ne 
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Baldeo Singh and others, Appellants v. 
Dwarika Singh and others, Respondents. 

A. F. A. D. No. 16 of 1972, D/- 13-9- 
1977.* 

T. P. Act (4 of 1882), S. 54 — Non- 
payment of price — Sale deed register- 
ed without payment of price — Whether 
title passes — Subsequent offer to pay 
price — Effect of — (Evidente Act (1 of 
1872), S. 92). 

The question whether title passes on 
mere execution and registration of a 


“(From decision of Mahendra Prasad 
Sinha, 4th Addl. Sub. J., Sasaram, D/- 
30-10-1971). ' 
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deed or only on payment of considera- 
tion depends upon the intention of the 
parties, to be gathered from the deed. 
Where, from the recital in the deed, it 
is obvious that the parties to the sale 
deed had agreed that title to the pro- 
perty in question should pass to the 
vendee only after payment of the full 
consideration money and the considera- 
tion money is not paid at the time of 
the execution and registration of the 
deed, the title would not pass to the 
vendee. Case law discussed, (Para 6) 
Though the sale deed may recite that 
the consideration. has been paid, there is 
nothing to prevent the parties from ad- 
ducing evidence to show that the recital 
is untrue and that, in fact, the conside- 
ration was not paid; this will not be 
barred by S. 92 of the Evidence Act. 
(Para 6) 
Where the vendee agrees’ under the 
terms of the sale deed, to pay the con- 
sideration money at the time of the ex- 
ecution and registration of the deed but 
fails to make such payment at that time, 
the vendee can tender or pay the money 
within a reasonable time but before the 
vendor repudiates the contract of sale 
and the vendee will thereby acquire a 
valid title to the property. However, the 
vendor cannot be expected to wait in- 
definitely to enable the vendee to per- 
form his part, and is at liberty in such a 
situation to sell the property to another 
person. If the amount is tendered by 
the vendee after such repudiation it is of 
Do consequence, (Case law discussed). 
(Para 8) 
Anno: (1) AIR Comm., T. P. Act (4th 
Edn.), S. 54, N. 14; (2) 3 A. M. Evidence 
Act, S. 92, N. 16. 
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(1977) S. A. No. 386 of 1971, D/- 29-7- 
1977 (Pat) 
AIR 1973 Pat 386 
AIR 1967 SC 868 
AIR 1952 Pat 263 5 
AIR 1950 Pat 288 5, 
AIR 1949 Pat 364 5 
AIR 1915 PC 83 


Jeneshwar Singh and Uma Shankar 
Singh, for Appellants; S. B. N. Singh 
and B. N. P. Gupta, for Respondents. 

NAGENDRA PRASAD SINGH, J.:— 
Defendants second set are the appellants. 
Plaintiff-respondents instituted the sult 
in question in the Court of learned Mun- 
sif, Sasaram, for decleration that they 


? 


5 
5, 6, 
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have acquired title to the land described 


in Sch. A of the plaint, by. virtue.of a 


af 
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sale deed dated . 4-1-1963 executed by 
the defendant first set and for a direc- 
tion to the defendant first set to hand 
over the original sale‘ deed and to re- 
ceive Rs. 1,500/-, the consideration money 
for the sale in question. 


2. According to the plaintiffs, the 
land in question belonged to the defen- 
dant first set, who agreed to sell the 
same to the plaintiffs for a consideration 
of Rs. 1,500/-. In pursuance of the said 
agreement, a sale deed was executed in 
favour of’ the plaintiffs, which was re- 
gistered on 4-1-1963: According to the 
plaintiff's the consideration money of 
Rs. 1,500/~ was to be paid to the defen- 
dant first set at the time of the handing 
over of the registration receipt at the 
village, however, ‘the title was to pass 
with the execution of the sale deed in 
question. Further case of the plaintiffs 
was that after the registration of the 
sale deed, they approached defendant 
first set on several occasions and tender- 
ed the consideration money end ‘asked 
for the registration’ receipt, but defen- 
dant first set neither accepted the con- 
sideration money nor made over the re- 
gistration receipt. The conduct of the 
aforesaid defendant created suspicion 
and, accordingly, the plaintiffs sent a re- 
gistered notice on 18-1-1963 (Ext. 3) to 
the defendant ‘first set, which was served 
on ‘21-1-1963. Even after the service of 
the ‘said ‘notice, he neither accepted the 
consideration money nor granted the re- 
gistration receipt. They later learnt that 
he had executed another sale deed in 
favour of defendants second set, i.e., the 
appellants on 11-1-1963- (Ext. - Kha-2), 
after cancelling the earlier deed on 10-1- 
1963 (Ext. Kha-1). On the aforesaid al- 
legations, a declaration was sought for, 
as already stated above, that the plain- 
tiffs had derived title on the basis of the 
sale deed executed in their favour and 
the sale- deed executed in favour of the 
defendants, second set-appellants, was, 
inoperative and no title passed to them. 
The suit in question was filed on 4-2- 

1963. 


3. Learned Munsif, on a considera- 
tion of the materials on ‘record, came to 
the conclusion that ‘the plaintiffs have 
acquired valid title to the suit land on 
execution: and registration of the sale 
deed in question, in spite of the’ fact that 
the consideration - money was not ac- 
tually paid. “He was of the view that the 
defendant-appellants ‘had purported to 
. purchase the land in question with know- 

ledge and notice: of the ‘sale in‘ favour of 


` 
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the plaintiffs, and, as such, they have 
derived no title to the same. by virtue of 
the sale deed executed in their favour 
on. 11-1-1963. He further held that the 
plaintiffs were entitled to get the cus- 
tody of the original sale deed, which was 
then in custedy of the Court, after de- 
positing- a sum of Rs. 1,500/- being the 
consideration money in Court for pay- 
ment to the defendant first set. On these 
findings. the suit- was decreed.. The ap- 
peal filed on ‘behalf of the appellants 
was also dismissed’ by learned Subordi- 
nate Judge who affirmed the findings of 
the learned Munsif. 


4. Learned counsel dea on be- 
half of the appellants has challenged the 
findings of the Courts below that the 
plaintiffs. acquired title to the land in 
question with the mere execution and 


- registration. of the sale deed. According 


to learned ‘counsel, in the facts and cir- 
cumstances of the present case, title was 
to pass only after payment of the consi- 
deration money, which admittedly was 
not paid at the time of the. execution 
and registration of the sale deed. 

'5. The question ‘whether’ title to the 
property covered by a sale deed will 
pass to the vendee or not without pay- 
ment of the full consideration money has 
of controversy 
from time to time and it has been point- 
ed out on several occasions by this Court 
that it has to be ascertained on the-facits 
and circumstances of each case. In some 
cases even if no consideration money has 
been paid, still the parties to the deed 
might agree that title -will nonetheless 
pass to the vendee. In other cases, pay- 
ment of the consideration money may be 
the condition for passing of the title to 
the vendee. This aspect. of- the matter 
has been considered in several Bench 
decisions of. this Court, and reference in 
this connection may be tnade to the cases | 
of Md. Murtaza Hussain: v. Abdul Rah- 
man (AIR 1949 Pat 364), Motilal Sahu v. 
Ugrah Narain Sahu {ATR -1950 Pat 288), 
Panchoo Sahu v. Janki Mandar (AIR 1952 
Pat 263) and Shiva Narayan v. Baidya 
Nath Prasad (AIR 1973 Pat 386). Re- 
cently, -this very ‘Bench has considered 
the same point in the case of Mt. Orhulia 
v: Prasad Yadav (Second Appeal. No. .386 
of 1971), disposed of on 29-7-1977 (Pat). 


6. On the basis of. the aforesaid. deci- 
gion it can be said that it is almost settled 
that the question whether title passes 
on mere execution end registration of aj. 
deed or ones on payment of Senadora 
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tion depends upon the intention. of the 
parties, to be gathered from the deed. It 
har also been held that though the sale 
deed may recite that the consideration 
has been paid, but there is’ nothing to 
prevent the parties from adducing evi- 
dence to show that the recital is untrue 
and that, in fact, the consideration was 
not paid; this will not be barred by S. 92 
of the Evidence Act. -In the present 
case, there is no dispute so far as the 
second aspect is concerned. The sale 
deed in question recites that considera- 
tion money has been paid and there is 
nothing due from the vendee to whom 
the possession ‘has also been delivered. 
But, the plaintiffs admit that neither the 
consideration money was paid nor pos- 
session delivered to them at the time of 
the execution and registration of the 
aforesaid deed. In this view of the 
matter, the only question that has to be 
answered is ag to whether even without 
payment of the consideration money, 
title has passed to the plaintiffs or not. 
The second question which is germane is 
that even if it is held that the title in 
the facts and circumstances of the case 
did not pass with the execution and re- 
gistration of the sale deed, whether it 


passed at a later stage when the conside- , 


ration money was offered by the plain- 
tiffs to the defendant first set. Learned 
Subordinate Judge has reproduced a 


portion of recitals of the sale deed in -7 
After reciting the amount © 


his judgment. 
of consideration, the deed recites as fol- 
lows :— 


We He at ew ee ame wearers & a4 
Som age WaT aa MUAT È GATT Fo Mi 
ait de Gat Cr at won sae aera 
Bl aT $ arte & 2 fer at tas ee 
aa aber eT A agar d gr or a se ag 
ce Salas ag IE een ee 
wt faar . 


From i oer recital it is obvious 
that the parties to the sale deed had 
agreed that title to the land in question 
should pass to the vendee only after 
payment of the full consideration money. 
Admittedly, the consideration money 
was not paid at the time of the execu- 
tion and registration of the deed. The 
Courts below have held that in spite of 
that the title did pass, it is difficult to 
accept such a finding. This aspect of the 
matter hag been examined in detail in 
the aforesaid cases, ie, Md. Murtaza 
Husain v. Abdul Rahman (AIR 1949 Pat 


A 
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364), Motilal Sahu v..Ugrah Narain Sahu 
(AIR 1950 Pat 288), Panchoo Sahu v. 
Janki .Mandar {AIR 1952 Pat 263), Shiva 
Narayan v. Baidya Nath ` Prasad (AIR 
1973 Pat 386) and Mt. Orhulia v. Prasad 


` Yadav alias Ram Prasad Yaday (Second 


Appeal. No. 386 of 1971), disposed of on 
29-7-1977 (Pat), In my opinion, the 
plaintiffs . did not acquire title on mere 
Seat and registration .of the sale 
eed., 


7. Learned counsel appearing for the 
plaintiff-respondents submitted that even 
if it is held that title did not pass with 
the execution and ‘registration of the sale 
deed, it did pass when the consideration 
money was offered by the plaintiffs to 
the defendant first set, and in support of 
this contention reliance was placed on 
the Bench decision in Shiva Nerayan v. 
Baidya Nath Prasad (AIR 1973 Pat. 386). 
In that case Shambhu Prasad Singh, J., 
having held that in the facts and cir- 
cumstances of that case title did not 
pass to the vendee with the execution 
and registration of the deed because it 
was to pass only after payment of the 
full consideration money, held that it 
actually passed when the plaintiff ten- 
dered the balance of the consideration 
Money, which in fact had been accepted 
by both the Courts below. Learned 
counsel appearing for the appellants 
made an attempt to distinguish the -said 
judgment saying that in that case, ac- 
cording to the terms of the deed itself 
the balance amount was to be paid at 
the time of exchange of equivalents, 
and, as such, even if tender of . the 
balance amount was made later,- title 
could have passed. According to him, 
in the instant case, once the considera- 
tion money was not paid at the time of 
execution and registration of the deed, 
as had been agreed to, the transaction 
fell through and any subsequent offer or 


“tender is of no conséquence. 


_8.. Every party to an ‘agreement is 
expected to observe the terms of the 
agreement in form as well as in spirit 
and even in the instant case, the plain- 
tiffs having agreed, to pay the considera- 
tion money at the time of the execution 
and - registration of the document should 
have paid the same. But whether such 
failure will ipso facto result in the agree- 
ment coming to end, has -to be ascer- 
tained from the terms of. the deed, the 
conduct of the parties and other sur- 


rounding circumstances. It is well known 
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that the agreements which are entered 
into the mercantile world in which time 
is made essence of contract, non-per- 
formance of the part of the contract by 
one of the parties to it, in view of S. 55) 
of the Contract Act, results in making 
the contract voidable at the option of 
the promisee and he can treat the con- 
tract as not binding on him. But, there 
are many other contracts, including con- 
tracts for sale of land, where although 
the time of completion is mentioned, stil] 
Courts of equity have introduced a pre- 
sumption that the time, was not the 
essence of the contract. The Privy Coun- 
cil in the case of Jamshed Khodaram 
Irani v. Burjorji Dhunjibhai (AIR 1915 
PC 83) pointed out that S. 55 of the Con- 
tract Act does not lay down any prin- 
ciple which differs from those under the 
law of England as regards contract to 
sell land and in that connection it was 
observed : 


“Under that law equity which governs 
the rights of the parties in cases of 
specific performance of contracts to sell 
real estate, looks not at the letter but at 
the substance of the agreement in order 
to ascertain whether the parties, not- 
withstanding that they named a specific 
time within which completion was to 
take place, really and in substance in- 
tended more than that it should take 
place within a reasonable time.” 


It was further observed, 


“The special jurisdiction of equity to 
disregard the letter of the contract in 
ascertaining what the parties to the con- 
tract are to be taken as having really 
and in substance intended as regards the 
time of its performance may be exclud- 
ed by any plainly expressed stipulation. 
But to have this effect the language of 
the stipulation must show that the in- 
tention was to make the rights of the 
parties depend on the observance of the 
time limits prescribed in a fashion which 
is unmistakable. The language will have 
this effect if it plainly excludes the 
notion that these time limits were of 
merely secondary importance in the bar- 
gain, and that to disregard them would 
be to disregard nothing that lay at its 
foundation. Prima facie, equity treats 
the importance of such time limits as 
being subordinate to the main purpose 
of the parties, and it will enjoin specific 
performance notwithstanding that from 
the point of view of a Court of Law the 
contract has not been. literally perform- 
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ed by the plaintiff as regards the time 
limit specified. This is merely an illus- 
tration of the general principle of dis- 
regarding the letter for the substance 
which Courts of equity apply, when, for 
instance, they decree specific perform- 
ance with compensation for a non-essen- 


tial deficiency in subject-matter. 


But equity will not assist where 
there has been undue delay on the part 
of one party to the contract, and the 
other has given him reasonable notice 
that he must complete within a definite 
time. Nor will it exercise its jurisdic- 
tion when the character of the property 
or other circumstances would render 
such exercise likely to result in injustice.” 
The Supreme Court also accepted the 
aforesaid view in the case of Gomathi- 
Nayagam Pillai v. Palaniswami Nadar 
(AIR 1967 SC 868): In my view, the 
same principle can be applied while 
examining the cases where under the 
terms of the deed the vendee had agreed 
to pay the consideration money with the 
execution and registration of the deed, 
but having not done so, tenders it within 
a reasonable time before the vendor re- 
pudiates the contract. In the instant 
case, the defendant first set has not 
taken the stand that he had repudiated 
the contract even before 10-1-1963 when 
the deed of cancellation was executed. 
If the amount is tendered ‘by the defaul- 
ter after such repudiation, it is of: no 
consequence. A vendor cannot be ex- 
pected to wait indefinitely to enable the 
vendee to perform his part, and he is 
at liberty in such a situation to sell the 
property to another person. In my opi- 
nion, in cases where the tender or pay- 
ment of the consideration money is made 
by the vendee before the vendor repu- 
diates the contract, the vendee will ac- 
quire a valid title over the properties 
covered by the deed in question. As such, 
if it can be found that the plaintiffs had 
tendered the amount on any day after 4-1- 
1963 and before 10-1-1963 when the deed 
of cancellation was executed, then title 
will pass to them and the defendant-ap- 
pellants did not acquire title on basis ofa 
deed executed in théir favour by defen- 
dant first set on 11-1-1863. The courts be- 
low have not considered this aspect of the 
matter, perhaps, because of the finding 
that title passed with the execution and 
registration of the deed. Court of appeal 


below thas briefly dealt this aspect of 
the matter in para 14 of its judgment, 
and has accepted that the consideration 
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money was tendered: by the plaintiffs. 
But, the curcial question was as to whe- 
ther it was tendered prior to 10-1-1963. 
Some of the witnesses of the plaintiffs 
have stated that it was tendered the next 
day of the execution of the deed but 
notice appears to have been given on 
15-1-1963, after the deed of cancellation 
and execution of the sale deed in favour 
of the appellants. If notice had been 
gives prior to the cancellation, I would 
have accepted on the basis of the notice 
that the tender had been made by the 
plaintiffs ‘before the cancellation. In 
this view of the matter, it is just and 
proper that the case should be remanded 
for a fresh consideration by the court of 
appeal below on this aspect of the mat- 
ter. If it is held that the case of oral 
tender by the plaintiffs before the can- 
cellation of the deed is not worth ac- 
ceptance, then the learned Subordinate 
Judge shall dismiss the suit of the plain- 
tiffs, If, on the other hand, he holds 
that the evidence of the witnesses can 
be accepted, then he shall decree the 
suit in question. While examining the 
evidence on record, learned Subordinate 
Judge shall bear in mind that generally 
after a deed is cancelled for mon-pay- 
ment of the consideration money, the 
earlier vendee claims that he had al- 
ready made tender of the consideration 
money, which was refused by the ven- 
dor. 


9. In the result, the appeal is allow- 
ed, judgment and decree passed by the 
court of appeal below is set aside and 
the case is remitted back to the learned 
Subordinate Judge for disposal in accor- 
dance with law and in the light of the 
observations made above. In the cir- 
cumstances, there will be no order as to 
costs. 


P. S. SAHAY, J.:— I agree. 
Appeal allowed, 
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SAD SINGH, S. SARWAR ALI, LALIT 
MOHAN SHARMA AND 
B. S. SINHA, JJ. 


N. M. Verma, Petitioner v. Upendra 
Narain Singh, Opposite Party. 

Civil Revn. No. 376 of 1975, D/- 19-5- 
1977.* 


Bihar Buildings (Lease, Rent and Evic- 
tion) Act (3 of 1947), Ss. 11-A and 4 — 
Deposit of rent by tenants in suit for 
eviction — ‘At a rate at which it was last 
paid’, interpretation of — Rent higher 
than that it was originally payable if can 
be claimed — Section 11-A if to be read 
subject to provisions of S. 4 — AIR 1973 
Pat 421; 1973 BBCJ 401 and AIR 1968 
Pat 415 (FB), Overruled. (Interpretation 
of Statutes). 


(Per Majority—Shambhu Prasad Singh 
and S. Sarwar Ali, JJ. Contra) :— While 
construing a statute, the Court must 
endeavour to find the intention of 
the legislature and if the words of the 
statute are unambiguous, their literal 
and grammatical meaning should be 
given effect to. The words themselves in 
such a case best declare the intention of 
the legislature. The primary meaning of 
the words may, however, ‘be rejected, 
where it will lead to some absurdity or 
some repugnancy or inconsistency -with 
the other parts of the statute or it plainly 
defeats the object and purpose of the 
statute, but no such problem arises in 
the instant case as the language of Sec- 
tion 11-A appears to be clear and un- 
ambiguous. (Para 7) 

The object of S. 11-A is clearly to pro- 
tect the right of the landlord in the 
matter of reception of rent during the 
pendency of a suit for eviction. The sec- 
tion permits the landlord to pray for an 
order on the tenant to deposit rent “al 
a rate at which it was last paid’. The 


(Note: In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by K. B. N. 
Singh, C. J., Lalit Mohan Sharma and 
B. S. Sinha, JJ. and the minority, by 
Shambhu Prasad Singh and S. Sarwar 
Ali, JJ. The judgments in the case are, 
however, printed in the order in which 
eer are given in the certified copy. ` 
—Ed.) 

*(Against order of Aditya Narain, 3rd 
Munsif, Patna, D/- 8-4-1975). 
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Court, after hearing the parties, may 
make an appropriate order “at such rate 
as may be determined”. The two clauses 
mentioned in the preceding sentence 
within commas are connected, and what 
the Court has to determine is as to the 
rate “at which it was last paid.” To sug- 
gest that the Court may arrive at any 


other rate would lead to several difficul-' 


ties. In the first instance, it will give 
an unguided and ‘uncontrolled power to 
the Court to fix any rate of rent without 
recourse to any principle. Secondly, this 
interpretation will not be consistent with 
language of the section and the form in 
which it has been enacted. To say that 
the landlord has ‘been authorised to 
claim the rent at a particular rate and 
the Court has been given a discretion to 
pass its orders on the basis of a diffe- 
rent rate would be anomalous. The land- 
- lord can require deposit of rent at a rate 
at: which it was last paid and on deter- 
mination of the factual aspect, if any 
controversy is raised the Court has to 
pass an order accordingly. (Paras 5, 6) 


The plain grammatical meaning of the 
term “at a rate at which it was last paid” 
in S. 11-A does not admit of any serious 
controversy. If in a given case, the rent 
has been actually paid by the tenant and 
received by the landlord at a particular 
rate, the same has to be accepted by the 
Court for the limited purposes of Sec- 
tion 11-A. It has to be kept in mind 
that such an order does not finally deter- 
mine the right and liability of the par- 
ties. The equities between them have to 
be finally settled only by the ultimate 
judgment in the case. This is the reason 
that the landlord has not been given an 
unqualified right to withdraw the de- 
posited rent during the pendency of the 
litigation nor can he realise the amount 
by execution. On an application for that 
purpose, the Court may permit him to 
withdraw the amount if deposited. 

{Para 8) 


The provisions of S. 4 override any 
agreement or law in general to the con- 
trary but exception has been made in 
favour of the provisions of the Act. The 
inference is that S. 11-A is not subject 
to the provisions of S. 4. What S. 11-A 
is trying to achieve is to maintain the 
statis quo in regard to the rate under 
the pains of rejection of the written 
statement. No substantial rights are 
being dealt with. (Paras 9, 10). 

Therefore on an application under Sec- 
tion 11-A rent can ‘be ordered to be de- 
posited at the rate at which it was ad- 
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mittedly paid by the tenant before the 
institution of the suit even though it is 
higher than the original rent under the 
contract. In the instant case the original 
rent was at the rate of Rs. 160/- per 
month but the rent was admittedly paid 
by the tenant at the rate of Rs. 200/-. per 
month for more than two years before 
the suit was filed. If he is directed to 
continue to do so, subject to the final 
settlement of his rights, it is difficult to 
conceive that it will lead to a situation 
not warranted by the Act. This inter- 
pretation does not lead to any absurdity 
or repugnancy or inconsistency with the 
other sections of the Act. AIR 1973 Pat 
421;. AIR 1968 Pat 415 (FB) and 1973 
BBCJ 401, Overruled; AIR 1958 Pat 103, 
Approved. . (Paras 8, 10) 
Cases Referred; Chronological Paras 
AIR 1976 SC 1637 17,19 
AIR 1975 Pat 283 ; 1974 BBCJ 818 (FB) 

: 1 


AIR 1973 Pat 421 : 1974 BLJR 140 3, 


10, 13 
1973 BBCJ 401 10, 13, 17 
AIR 1968 Pat 415 (FB) 3, 10, 
12, 13 


1968 AC 58 : (1967) 2 All ER 1197, Bes- 
wick v. Beswick 17 
(1968) 2 WLR 1303 : (1969) 2 AC 256, 
Warner v. Metropolitan Police Commr. 
1967 BLJR 44 12 
: 17 

(1964) 1 WLR 807, Boulting v. Associa- 
tion of Cinematograph, Television and 
Allied Technicians 31 
(1963) 1 WLR 929 : (1963) 3 All ER 180, 
Gill v. Donald Humber Stone and Co. 
Ltd. ý 5 


1 
AIR 1959 SC 1362 : (1960) 1 SCR. 493 


34 

AIR 1958 Pat 103 i 3,10, 12, 19 
1957 AC 436 : (1957)! AN ER 49 .~ 23 
(1950) 2 All ER 1226, Magor R. D. C. v. 
Newport Corporation 15 
(1911) 1 KB 625 : 80 LJ KB 601, Kish v. 
Taylor 31 
1898 AC 735, Canada Sugar Refining Co. 
Ltd. v. Queen 15 
(1884) 9 AC 448: 53 LJ Ch 842, Hill v. 
East and West India Dock Co. 15 
(1822) 1 B & C 123: 107 ER 47, R v. Hall 
30 


S. Ahmad Imam and Narendra Prasad, 
for Petitioner; Braja Kishore Prasad 
No. H, Yogesh Chandra Verma and 
Madan Mohan, for Opposite Party. 


LALIT MOHAN SHARMA, J. (Majo- 
rity view):— This civil revision applica- 
tion by the defendant in a pending suit 
for his eviction from a building in the 
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order passed by thé Court below under 
S. 11-A of the Bihar Buildings (Lease, 


Rent and Eviction) Control Act (herein- 


after fererred to as ‘the Act’), The peti- 
tioner was inducted as a tenant by the 
plaintiff-landlord originally on a monthly 
rental of Rs. 160/-. The rent was en- 
hanced several times and since April 1970 
it has been at the rate of.:Rs. 200/- per 
month. The plaintiff applied for a direc- 
tion under S. 11-A of the Act to the de- 


fendant to deposit month to month rent 


as also the arrearg of rent since July, 
1972, Admittedly, the rent for the period 
April, 1970 to June, 1972 was paid at the 
Tate of Rs. 200/- per month. The suit 
was filed on 2-12-1972. In-view of the Full 


Bench decision in Ramnandan Sharma. 


v. Maya Devi, 1974 BBCJ 818-: (AIR 
1975 Pat 283) (FB), the Court could not 
and did not pass any order in regard to 
the period prior to the institution of the 
suit. By the impugned order, the Court 
below dirécted the defendant:.to de- 
posit the arrears of rent since the filing 
of the suit as also the future rent at the 
rate of Rs. 200/- per month as the rent 
“Was admittedly last paid at the Yate, 


2. The petitioner contended that since 
the original rent was at the rate of 
Rs. 160/- per month, the subsequent 
enhancement by private’ agreement be- 
tween the parties, without recourse to 


the provisions of the Act, were illegal. 


and the plaintiff was not entitled to the 
additional ` amounts over’ and above 
Rs. 160/- per month realised ‘by him. The 
petitioner claimed a set: off on this- ac- 
count. He further said’ that the future 
rent also will be deposited by him at the 
rate of Rs. 160/- per month only. 


3. This case was heard by Mr. Justice 


H. L. Agrawal singly who ‘was of the 


view that the decision of the Division 
Bench of this Court in Manoranjan Nath 
Patra v. Kashi Prasad Sah, 1974 BLJR 
140 : (AIR.1973 Pat 421), relied upon by 
the petitioner, was not consistent with 
the earlier Division Bench decision in 
S. M. Khalil y. Akhauri Sitaram (AIR 
1958 Pat 103) and the Full Bench deci- 
sion in Mahabir Ram v. Shiva. Shankar 
Prasad (AIR 1968 Pat:.415) (FB). He 
suggested that the decision in Mano- 
ranjan Nath Patra v. Kashi Prasad Sah 
(Supra) should be reconsidered by a 
larger Bench and directed- that the case 
be placed: béfore the Hon’ble Chief Jus- 
tice for the purpose.. In these circum- 
stances, this civil revision application has 
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been ordered to be heard by the Full 
Bench. 

4, Although certain other points ere 
also mentioned. in the civil revision ap- 
plication, at the time of hearing, the only 
question which was pressed was that the 


_Court below was not entitled to direct 


the petitioner to deposit the rent at the 
rate of Rs. 200/- per month. In view of 
S. 4 of the Act, the original rate of Rupees 
160/- per month continued to be the rent 
lawfully payable and the subsequent 
enhancements were illegal. The defen- 
dant was entitled to set off the additional 
amount paid.. He would be entitled to 
deposit the future rent also, after ac- 
counting, at the rate of Rs. 160/- pèr 
month. On behalf of the plaintiff-land- 
lord, it has been contended that the im- 


_ pugned order has been correctly passed 
„on the basis of the rate at which the 


rent was. admittedly last paid. 


' 5. The question is dependant on the 
interpretation of S. 11-A of the Act which 
is quoted below: 

“I-A.. Deposit of rent by tenants in 
suits for ejectment—If in a suit for re- 


- covery, of possession of any building the 


tenant contests the suit, as regards ‘claim 
for ejectment, the landlord may make an 
application at any stage of the suit for 
order on the tenant to deposit month by 
month: rent at the rate at which it was 
last paid and also the arrears of rent, if 
any, and the Court, after giving an op- 
portunity to the parties to be heard, may 
make an order for deposit of rent at such 
rate as may be determined month by 
month and the arrears of rent, if any, 
and on failure of the tenant to deposit 
the arrears of rent within fifteen days 
of the date of the order or the rent at 
such rate for any month by the fifteenth 
day of the next following month, the 
Court shall order the defence against 
ejectment to be struck out and the tenant 
to be placed in. the same position as if he 
had not defended the claim to ejectment. 
The landlord may also apply for permis- 
sion to withdraw the deposited rent 
without prejudice to his -right to claim 
decree for ejectment and the Court may 
permit him to do so. The Court may 
further order recovery of cost of suit and 
such other compensation a9 may be de- 
termined by ‘it from the. tenant.” 

The Rent Control Act was passed in 1947 
for regulating the letting of buildings 
and the rent of.such ‘buildings, and to 
prevent; unreasonable eviction of tenants. 
Due to., scarcity of houses, people resid- 
ing in: tenanted. houses were facing seri-. 
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ous difficulty on account of the attitude 
of the landlords in general to evict the 
continuing tenants, in an attempt to re- 
alise higher rents by inducting new one’s. 
The Act was passed mainly for affording 
a protection to the tenants, but, at the 
same time, the legislature took into ac- 
count the desirability of regular pay- 
ments of rent. The unfettered right of 
the landlord to evict his tenant on ser- 
vice of a notice under S. 106 of the T. P. 
Act was drastically cut down. But, at 
the same time, a speedy remedy for evic- 
tion of a tenant on certain limited 
grounds was provided before a special 
authority designated as Controller. One 
of the grounds on which an order of 
eviction could be passed was non-pay- 
ment of rent. Other provisions for de- 
termination of fair rent of buildings 
were also included. In 1955 large num- 
ber of amendments were introduced in 
the Act and as a result, inter alia, the 
speedy remedy available to the landlord 
before the Controller was taken away. 
The landlord was left with the general 
remedy of filing a suit in the Civil Court. 
It is well known that the disposal of a 
suit in a Court of ordinary civil jurisdic- 
tion takes considerable time and even 
before 1955 the arrears of civil litigations 
had mounted up and had a tendency of 
growing further. An unscrupulous tenant 
could with impunity, continue to occupy 
a building without paying the rent for a 
considerably long time. In this back- 
ground S. 11-A of the Act, quoted above 
was added to the Act by S. 12 of Bihar 
Act XVI of 1955. The object of this sec- 
tion is clearly to protect the right of the 
landlord in the matter of reception of 
rent during the pendency of a suit for 
eviction. 


6. The section permits the landlord to 
pray for an'order on the tenant to de- 
posit rent “at a rate at which it was last 
paid”. The Court, after hearing the par- 
ties, may make an appropriate order “at 
such rate as may be determined”. The 
two clauses mentioned in the preceding 
sentence within commas are connected, 
and what the Court has to determine is 
as to the rate “at which it was last paid”. 
To suggest that the Court may arrive at 
any other rate would lead to. several 
difficulties. In the first instance, it will 
five an unguided and uncontrolled power 
to the Court to fix any rate of rent with- 
out recourse to any principle. Secondly, 
this interpretation will not be consistent 
with the language of the section and the 
form in which it has been enacted: To 
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say that the landlord has ‘been authorised 
to claim the rent at a particular rate 
and the Court has been given a discretion 
to pass its orders on the basis of a diffe- 
rent rate, would be anomalous. I am 
therefore, of the view that the landlord 
can require deposit of rent at a rate at 
which it was last paid and on determina- 
tion of the factual aspect, if any contro- 
versy is raised, the Court has to pass an 
order accordingly. The point, however, 
Temains as to what is the meaning of 


the words “at a rate at which it was last 
paid”, 


7. It has been argued on behalf of the 
petitioner that an interpretation to the 
provisions of the, Act beneficial to the 
tenant, as far as it may be possible, 
should be given. I do not think, this ap- 
proach should be adopted while con- 
struing S. 11-A. This aspect, however, 
appears to be academic inasmuch as the 
language of the section appears to be 
clear and unambiguous and its natural 
meaning must be given. While constru- 
ing a statute, the Court must endeavour 
to find the intention of the legislature 
and if the words of the statute are un- 
ambiguous, their literal and grammatical 
meaning should be given effect to. The 
words themselves in such a case best de- 
clare the intention of the legislature. 
The primary meaning of the words may, 
however, be rejected, where it will lead 
to some absurdity or some repugnancy 
or inconsistency with the other parts of 
the statute or it plainly defeats the 
object and purpose of the statute; but no 
such problem arises in the present case. 
The principle that the words of the sta- 


- tute must prima facie be given their 


ordinary meaning has been characterised 
as the golden rule in England (See Max- 
wel on the Interpretation of the Statutes 
Tenth Edition page 7). 


8. The plain grammatical meaning of 
the term does not admit of any serious 
controversy. If in a given case, the rent 
has been actually paid by the tenant and 
received by the landlord at a particular 
rate, the same has to be accepted by the 
Court for the limited purposes of S. 11-A 
of the Act. It has to be kept in mind 
that such an order does not finally de- 
termine the right and liability of the 
parties. The equities between them have 
to be finally settled only by the ultimate 
judgment in the case. This is the re- 
ason that the landlord has not been given 
an unqualified right to withdraw the de- 
posited rent during the pendenty of the 
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litigation nor can he realise the amount 
by execution. On an application for that 
purpose, the Court may permit him to 
withdraw the amount if deposited. In 
the present case, the rent was paid by 
the petitioner at the rate of Rs. 200/- per 
month for more than two years before 
the suit was filed. If he is directed to 
continue to do so, subject to the final 
settlement of his rights, it is difficult to 
conceive that it will lead to a situation 
not warranted by the Act. This inter- 
pretation does not lead to any absurdity 
or repugnancy or inconsistency with the 
other sections of the act and no reasons 
have been given on behalf of the peti- 
tioner to reject the straightforward and 
plain grammatical meaning of the words. 
A comparison with the language of Cl: (d) 
of S. 11(1) of the Act can be usefully 
made. One of the five grounds on which 
a tenant can be evicted is “where the 
amount of two months’ rent is lawfully 
paid by the tenant and due from him is 
in arrears.” In S., 11-A which was intro- 
duced by an amendment, the legislature 
decided not to use the word “rent law- 
fully payable”; instead the rate of rent 
was mentioned “at which it was last 
paid”. The difference is too eloquent to 
be ignored.’ 

9. It was contended that S. 4 of the 
Act which is in the following terms :— 

“4. Enhancement of rent of buildings: 


Notwithstanding anything contained in 
any agreement or law to the contrary. it 
shall not be lawful for any landlord to 
increase, or claim any increase in the 
rent which is payable for the time being, 
in respect of any building except in ac- 
cordance with the provisions of this Act.” 
does not permit the landlord to ask for, 
under S. 11-A of the Act, rent higher 
than at which it was originally payable. 
The argument is that the rent in the pre- 
sent case was being’ paid at the rate of 
Rs. 160/- per month till March, 1970 and 
the agreement raising the same was un- 
lawful. The rent could be increased 
only in accordance with the provisions 
of the Act. Section 11-A must be read 
subject to the provisions of S. 4 and the 
petitioner cannot therefore be asked to 
make the deposit atthe rate of Rs. 200/- 
per month. Mr. Braj Kishore Prasad 
appearing for the plaintiff-opposite party 
has given several reasons in support of 
his argument challenging the petitioner’s 
above point. He contended that the 
petitioner, by actually paying the rent at 
the higher rate for a period of two years, 
must be held to have waived this objec- 
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tion, The plaintiff could have started a 
legal action for the petitioner’s eviction 
earlier and it was the latter’s conduct 
that persuaded the plaintiff to permit 
him to occupy the building. The peti- 
tioner should, therefore, be estopped 
from challenging the validity of the 
agreement. Mr. Prasad emphasised that 
a strict construction should be placed on 
a statute controlling contractual obliga- 


tions. He placed reliance on certain de- 
cisions, It was also argued that the 
words “rent which is payable for the 


time being” indicated that the rate could 
be different from time to time, In any 
event, any amount voluntarily paid in 
the past could not attract the provisions 
of S. 4 and no adjustment of the excess 
amount can be ordered. However, in 
view of the decision I am taking on this 
point, it does not appear necessary to 
discuss all the arguments of Mr. Prasad. 
It will be seen that the provisions of Sec- 
tion 4 override any agreement or law in 
general to the contrary but exception 
has been made in favour of the provi-~ 
sions of the Act. The inference is that 
S. 11-A is not subject to the provisions 
of S. 4 of the Act. 


10. It was contended on behalf of the 
petitioner that a literal interpretation of 
the language of S. 11-A of the Act should 
be rejected, as it will lead to undesirable 
results in two cases, namely, (i) where 
after the commencement of a tenancy, no 
payment of rent has been ever made and 
(ii) in a case where fair rent has been 
fixed under the provisions of the Act at 
a rate different than that at which rent 
had been last paid. There does appear 
to be a lucuna in the section inasmuch 
as it does not make provisions for these 
cases, but it must be the concern of the 
legislature to make appropriate amend- 
ments and not for a Court of law to dis- 
charge the legislative functions in the 
garb of interpreting the section. At the 
same time, it must also ‘be pointed out 
that the consequence of the literal inter- 
pretation does not affect any party very 
seriously. In a case where the tenant 
has never paid the rent at all, the land- 
lord can realise the same by getting a 
decree in a properly constituted suit for 
the purpose. If the, fair rent has been 
fixed at lower rate than that “at which 
it was last paid”, the only consequence 
of not making the deposit under S. 11-A 
of the Act will be the striking off the 
defence. The amount directed to be de- 
posited under S. 11-A cannot be realised 
by execution and, therefore, there is no 
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inherent repugnancy between the inter- 
pretation -I :am . putting on S. 11-A and 
any. other provision of the Act including 
5S. 4. What S. 11-A is trying to achieve 
is to maintain the status quo in regard 
to the rate under the pains of rejection 
of the written statement. No substantial 
rights are being dealt with. I, therefore, 
hold that the observation of the Full 
Bench in para. 25(b) of the judgment 
in Mahabir Ram v. S. S. Prasad (AIR 
1968 Pat 415 (FB)) to the effect that the 
order ` passed under Section 11-A of the 
Act is subject to variation, so as to make 
it consistent with the-fair rent fixed by 
. [the Controller, is not’ correctly made, 
and the decisions of this Court following 
the above observation including those in 
Manoranjan Nath Patra v. Kashi Prasad 
Sah (1974 BLJR 140) : (AIR 1973 Pat 
421) and Sashadhar Das v. Harihar Prasad 
(1973 -_BBCJ 401) are also not correct. 
I agree with the view’ taken in S. M. 
Khalil v. Akhauri Sitaram (AIR 1958 Pat 
103). Asa result, I find that there is no 
error in the -impugned : order directing 
the petitioner. to deposit-the rent’ at: ‘the 
rate of Rs. 200/- per month. 


11. The Civil Revision on application 
must, therefore, be dismissed, but I would 
not make any order as to costs. 


K B. N. SINGH, C. J. (Majority 
view) :— 12.. I agree with the view ex- 
pressed by my learned brother. In the 
case of Mahabir Ram (AIR 1968 Pat 415) 
(FB) (Supra), the question involved was 
the correctness of the decision in the case 
of Chaturbhuj Mistry v. .Jagan Ram 
(1967 BLJR 44). It was held in that case 
that if the defence in regard to eject- 
ment was struck out in. accordance with 
the provisions.of S. 11-A. of the Bihar 
Buildings (Lease Rent and Eviction) Con- 
trol Act, that would also include the de- 
fendants’ plea against the ‘plaintiffs’ title 
and asserting their own ‘title. This de- 
cision in Chaturbhuj Mistry’s 
overruled by the Full ‘Bench in Mahá- 
bir Ram’s case. The question posed be- 
fore us in the present case was not a 
matter at issue in Mahabir. Ram’s case. 
Neither S. 4 of the Act nor the decision 
in the case of S. M. Khalil v. A. Sita- 
` ram (AIR 1958 Pat 103), which has been 
approved by my learned brother, was 
noticed -in the case of ‘Mahabir Ram 
(Supra). It was decided in the case of 
S. M. Khalil. that the only enquiry which 


a Court should: make. ‘while disposing of 


an application ‘wider S. H-A of ‘the Act 


is as to what was the rent which - was 
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last paid by the tenant and the quantum 
of arrears of rent according to the rate 
of rent last paid by the tenant. There- 
fore, the principle enunciated by Tarke- 
shwar Nath, J., who delivered the judg- 
ment of the Full Bench in Mahabir 
Ram’s case, to the effect that an order 
passed under S. 11-A of the Act, deter- 
mining as to what was the rate of rent 
last paid and as to what amount -of rent. 
was in arrear, is subject to variation in- 
asmuch as the house Controller may de- 
termine that the fair rent of the house 
is somewhat different, in my opinion, 
was not, strictly speaking, germane to 
the point at issue in that case.. 


SHAMBHU PRASAD SINGH, J. (Mino- 
rity view):— 13. I regret my inability 
to agree with my learned brother L. M. 
Sharma, J. that the civil revision appli- 
cation be dismissed, that the decisions in 
Sashadhar’ Das v. Harihar Prasad (1973 
BBCI: 401)- and in Manoranjan Nath Patra 
v. Kashi Prasad Sah 1974 BLJR 140 : 
(AIR 1973 Pat 421) are not correct and 
that the observation in ‘the case of Maha- 
bir Ram v. Shiva Shankar Prasad (AIR 
1968 Pat 415) (FB) to the effect that the 
order passed under S. 11-A:of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act (hereinafter referred to as ‘the 
Act’) is subject to variation so as to make 


it consistent with the fair rent fixed by 


the. Controller was ‘not correctly made. I 
may add here that the question arising 
for decision in this case has lost much of 
its importance and may be of academic 
value only, for the Act has ceased to be 
in force from ist of April, 1976 vide Sec- 
tion 1 (3) unless it is re-enacted, 

14. The facts of the case have been 
stated. in the judgment of my learned 
brother L. M. Sharma, J. and it is not 
necessary. to repeat them. The question 
arising for decision in the case un- 
doubtedly is dependent on the interpreta- 
tion of S. 11-A of the Act, but I find it 
difficult to accede to the view that the 
expression “at such rate as may be de~ 
termined” must mean determination of 
“rent at a rate at which it was last paid”. 
The language of the Section is not so 


plain -and unambiguous that it admits. of 


only-one interpretation as given to it by 
Sharma J. The section, according to me, 
can be very well interpreted to mean, 
rather should be interpreted to mean, 
that in his application for deposit of rent 
month by month in future as well as of 
the arrears the landlord. can claim: rent 
only at a rate at-which it was last paid, 
but the Court may order for. the deposit 
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of rent month by month for future 
and arrears of rent at such rate as may 
be determined by it. Determination by 
the Court here need not necessarily mean 
that the Court should take upon, itself 
the obligation of fixing a fair rent. (under 
the Act that can be fixed by the control- 
ler only), but where there is a dispute 
between the landlord and the tenant as to 
the rate at which rent was last paid or 
as to the legality of rate of rent as claim- 
ed by the landlord though rent wes last 
paid at such rate on the ground that fair 
rent for the building has been deter- 
mined by the Controller or that the land- 
lord has illegally increased the rent, the 
Court should go into that question and 
determine the rate of rent at which it is 


to be deposited month by month in. 


future and at which the arrears of rent 
are also to be calculated. It is signifi- 
cant to note that a literal interpretation 
of the section will not entitle the land- 
lord to claim arrears of rent at a rate at 
which rent was last paid nor even as- 
suming that the interpretation. put by 
my learned brother Sharma, J. on the 
expression “at such rate as may be de- 
termined” that it, must mean determina- 
tion of rate at which rent was last paid 
is correct, will entitle the Court to order 
for deposit of arrears of rent at such 
rate. I say so, for neither in the first 
part of the clause nor in the second part 
thereof the expression “arrears of rent” 
can be said to have been qualified by 
“rent at e rate at which it was last paid” 
and “at such rate as may be. determin 

respectively, 
arrears of rent as he likes. He can claim 
only that much arrears of rent to which 
he may be legally entitled and the Court 
ean order for deposit of only such arrears 
of rent. However, if there is a dispute 
between the landlord and the tenant as 
to the amount of arrears of rent, that 
has to be determined by the Court though 
the section on the plain reading of it 
does not authorise the Court to do so. 
Now can it be said that the Court can 
order for deposit of. rent at.two rates, 
one ‘at which it is to be. deposited month 


by month for future ‘end another at | 
which arrears of rent are to be deposit- 


ed? I am of the view that though the 
language of the section is ambiguous the 
landlord cannot claim arrears of rent at 
a rate higher than at which rent was 
last paid and the Court cannot order for 
deposit of arrears of rent at a rate at 
which it is not lawfully payable and the 
rate for both must be the same.: 
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15. I have examined the question in a 


- little detail to illustrate that we are not 


dealing here with some provision of law 
which is unambiguous. It is well estab- 
lished that while interpreting provisions 
of law which do admit of more than one 
meaning it is bounden duty of the Court 
to adopt the meaning which will avoid 
injustice and not to adopt the meaning 
which will do injustice (Hill v. East and 
West India Dock Co., (1884) 9 AC 448) or, 
in other words, if the language is cap- 
able of more than one interpretation, 
one ought to discard the more natural 
meaning if it leads to an unreasonable 
result and adopt the interpretation which 
leads to a reasonable practical result 
(Gill v. Donald Humber Stone and Co. 
Ltd., (1963) 1 WLR 929). It is also well 
established rule of interpretation that 
every clause of a statute should be con- 
strued with reference to the context and 
other clauses in the Act, s0 as, as far as 
possible, to make a consistent enactment 
of the whole statute (Canada Suger Re- 
fining Co. v. R., 1898 AC 735). Lord Jus- 
tice Denning in Magor R. D. C. v. New- 
port Corporation ((1950) 2 All ER 1226) 
in his dissenting judgment has said :— 
“We sit here to find out the intention 
of Parliament and of Ministers and carry 
it out, and we do this better by filling in 
the gaps and making sense of the enact- 
ment than by opening it up to destruc- 
tive analysis.” 
This view of Lord Justice Denning though 
did not prevail in:that case and was not 
accepted even in some later decisions, of 
English Court, the Law .Commission of 
England in their paper on the inter- 
pretation of Statute Law (Law Commis- 
sion No. 21 of 1969 at p. 32) accepted it 
as correct. 


16. Now, let us examine the question 
as to what interpretation should be given 
to S. 11-A of the Act keeping in view the 
rules of interpretation as enunciated 
above and with reference to other provi- 
sions -of. the Act. Section 4 of the Act 
makes it unlawful for any landlord not- 
withstanding anything contained in any 
agreement or law to the- contrary, to in- 
crease, or claim any increase in the fae 
which is ‘payable for ‘the time being, in 
respect of any building except in accord- 
ance with the provisions of the Act. Em- 
phasis was put by learned counsel ap- 
pearing for the opposite party on the 
words “rent ‘which is payable for the 
time being” and it was contended that 
this shows that the rent can be increased 
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by consent of the parties, in other 
words, by contract. Obviously there is 
no substance in this contention, for the 
section itself expressly says that the 
landlord cannot increase the rent in spite 
of “any agreement to the contrary”. The 
expression “rent which is payable for 
the time being”, therefore, only means 
rent as originally agreed upon between 
the parties or increased or decreased in 
accordance with the provisions of the 
Act. Section 5 provides for determina- 
tion of fair rent by the Controller either 
at the instance of the landlord or the 
tenant in respect of a building in occu- 
pation of a tenant. Section 6 provides 
for determination of fair rent of the 
building not in occupation of tenants on 
the application of the landlord or a pro- 
spective tenant. S. 7 lays down that fair 
rent once fixed can be redetermined 
only in certain cases as mentioned in 
that section. Section 8 (1) enumerates 
matters which sre to be considered in 
determining fair rent. According to sub- 
6. (2) of S. 8, when the fair rent of the 
building has been determined or re-de- 
termined any sum in excess or short of 
such fair rent paid, whether before or 
after the date appointed by the Control- 
ler under sub-s, (3), in respect of occupa- 
tion for any period after such date shall, 
in case of excess, be refunded to the per- 
son by whom it was paid or that at the 
option of such person be otherwise ad- 
justed and, in case of shortage, be rea- 
lised by the landlord as arrears of rent 
from the tenant. Sub-sec. (3) of S. 8 
leys down that in every case in which 
the controller determines the fair rent 
of a building, he shall appoint a date 
with effect from which the fair rent so 
determined or re-determined shall take 
effect, Section 8-A provides that in cer- 
tain cases the landlord or the tenant will 
be entitled to claim increase or decrease 
in the fair rent of a building determined 
or re-determined. Section 11 (1) provides 
for grounds on which a tenant may be 
evicted. The tenant cannot be evicted 
on grounds other than those mentioned 
in S. 11 (1). Clause (d) of S. 11 (1) which 
states one of the grounds for eviction 
reads as follows :— 


“Where the amount of two months’ 
rent lawfully payable by the tenant and 
due from him is in arrears by not having 
been paid within the time fixed by con- 
tract or, in the absence of such contract, 
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ted or deposited in accordance with Sec- 
tion 13.” 

It is manifest that a tenant can be evict- 
ed under this clause only. if he is in 
arrears for two months’ rent lawfully 
payable. He cannot be evicted if he is 
in arrears for two months’ rent at the 
rate of rent last paid though it is not 
lawfully payable at that rate. If the 
landlord while instituting a suit for evic- 
tion also claims arrears of rent he can 
claim only such arrears of rent which is 
lawfully payable by the tenant. In such 
a suit if the landlord makes an applica- 
tion under S. 11-A of the Act a question 
arises can he claim arrears of rent at the 
rate of rent last paid though he has 
claimed arrears of rent at a lower rate 
in the suit, for that was the rate of rent 
lawfully payable. The answer, in my 
opinion, obviously will be in the. negative. 
As observed earlier, the landlord also 
cannot get an order from the Court for 
deposit of rent month by month in 
future at another rate and of arrears of 
rent at another rate. Section 11-A, there- 
fore if it has to be given a sensible 
meaning with reference to and consistent 
with other provisions of the act, has to 
be interpreted that the tenant can be 
asked to deposit rent under S. 11-A only 
at a rate which is lawfully payable. It 
will be an over simplification of the 
matter to say that since the expression 
“lawfully payable’ has not been used in 
S. 11-A, the tenant can be asked to de- 
posit rent month by month for the future 
as well as arrears at the rate of rent last 


paid even if that was not lawfully pay- 
able, 


17. The general rule is that in discus- 
sing the meaning of provision of a sta- 
tute which is unambiguous the debates 
which took place in the legislature should 
not be referred to, but in the recent past 
there has been a departure from the 
said rule. In Beswick v. Beswick ((1968) 
AC 58) Lord Rid spoke in approval of the 
said rule, but in the very same year in 
Warner v. Metropoliton Police Commr. 
((1968) 2 WLR 1303) the same learned 
Lord Justice thought that there was 
“room for exception where examining 
the proceedings in the Parliament would 
almost certainly settle the matter im- 
mediately one way or another”. In 
Sashadher Das’s case (1973 BBCJ 401), 
while interpreting S. 11-A, I quote in 
extenso portion of debates in the Bihar 
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from the debate, was that as a suit for 
eviction before a Civil Court was likely 
to take time provision was made for 
payment by the tenant to the landlord 
all the arrears of rent and rent becom- 
ing due during that period. The inten- 
tion never was that the tenant should be 
made to pay to the landlord rent at a 
rate which could not be lawfully claim- 
ed by the landlord. If an unscrupulous 
landlord by coercion or other unlawful 
means makes the tenant pay rent at a 
rate higher than what is lawfully pay- 
able and thereafter does not accept. rent 
from him and institutes a suit, under 
S. 11-A of the Act, as interpreted by my 
learned brother Sharma, J., he will be 
entitled to get denosited rent month by 
month for the future as well as arrears 
of rent at that rate. It may be useful 
to refer here to S. 20 (1) of the Act 
which lays down that if any person con- 
travenes any of the provisions of this 
Act, he shall except as otherwise provid- 
ed in S. 14, be punishable with imprison- 
ment for a term which may extend to 
two years or with fine or with both. Sec- 
tion 14 provides that the tenant is en- 
titled to obtain a receipt from the land- 
lord of the rent paid by him and in case 
the landlord without reasonable cause 
fails to deliver the tenant a receipt, he 
shall be liable to pay fine not exceeding 
double the amount of rent so paid. In 
eases of contravention of provisions of 
the Act other than S. 14, the landlord 
becomes punishable with imprisonment 
and fine as provided in S. 20 (1). He can 
be so punishable even for contravention 
of S. 4 of the Act.by increasing or claim- 
ing an increase in the rent which is 
payable for the time being. “Payable 
for the time being” in S. 4 must mean 
“lawfully payable” in view of the recent 
decision of the Supreme Court in New 
Delhi Municipal Committee v. Kalu Ram 


(AIR 1976 SC 1637) which held that the: 


expression payable in S. 7 of the Public 
Premises (Eviction.of Unauthorised Oc- 
cupants) Act, 1958 a Delhi Act must be 
interpreted to mean “legally recoverable” 
and to exclude any amount of rent barred 
by law of limitation (I shall refer to this 
decision again at a later stage). It is 
not necessary to give further reason for 
the view taken in the preceding sentence. 
In Sashadhar Das’s case I also emphasised 
that while S. 4 of the Act starts with 
“notwithstanding anything contained in 
any agreement or law to the contrary” 
and S. 11 with “notwithstanding any- 
thing contained in any contrect or law 
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to the contrary”, S. 11-A does not con- 
tain any such- provision and, therefore, 
S. 11-A has to be read subject to Ss. 4 
and 11 and, therefore, the expression 
“last paid’.in S. 11-A should be inter- 
preted to mean “lawfully last paid”. If 
any other interpretation is given to the 
words that will create many anomalies 
and will lead to unreasonable results. 
Some of these anomalies have already 
been pointed out earlier, 


18. A reference has already been 
made to S. 20 of the Act and it has been 
observed in the preceding paragraph 
that if a landlord increases the rent or 
claims any increase therein he will be 
contravening S. 4 and thus will make 
himself liable to be punished under S. 20 
of the Act. It can very well be said that 
in claiming under S. 11-A of the Act, 
rent which is not. lawfully payable 
though it is at the rate which the rent 
was last paid, the landlord will be con- 
travening Sec. 4 and will make himself 
liable to be punished under S. 20 and 
the Court in allowing such a claim of 
the landlord will be assisting him in 
committing an .offence. In my opinion, 
such an interpretation should not be 
given to S. 11-A as to aid the landlord 
in committing an offence. To avoid 
such an anomalous position it becomes 
duty of the Court to interpret the ex- 
pression “last paid” in S. 11-A as “law- 
fully last paid”. Such an interpreta- 
tion also removes the anomalies pointed 
out in para. 10 of the judgment of my 
learned brother L. M. Sharma, J. where 
he has observed: “There does appear to 
be a lacuna in the section inasmuch as it 
does not make provisions for these cases, 
but it must be the concern of the legis- 
lature to make appropriate amendments 
and not for a Court of law to discharge 
the legislative functions in the garb of 
interpreting the section”. He has ob- 
served in that paragraph that the conse- 
quence of the literal interpretation as 
put by him on S. 11-A does not affect 
any party very seriously, for in a case 
where fair rent has been fixed at a 
lower rate than that at which it was last 
paid the only consequence of not making 
the deposit under S. 11-A of the Act will 
be the striking off the defence and the 
amount directed to be deposited under 
S. 11-A cannot be realised by execution. 
With greatest respect I venture to point 
out that he has omitted to take. into ac- 
count that striking off the defence of the 


tenant will make tim liable to eviction 
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from the house and in many cases he 
may not get a shelter for some time or at 
least may have to pay much higher rent 
for a new house which he may be able 
to find out for himself. 


19. The case of New Delhi Municipal 
Committee v. Kalu Ram (AIR 1976 SC 
1637), a reference to which has already 
been made earlier, in my opinion, is an 
authority to support the view taken by 
me that the expression “last paid” should 
be- construed to mean “lawfully last 
paid”. If the word “payable” in S. 7 of 
the Public Premises (Eviction of Un- 
authorised Occupants) Act should be in- 
terpreted by the Supreme Court to mean 
“legally recoverable” there can ‘be no 
objection in interpreting the expression 
“last paid” in S. 11-A to mean “lawfully 
last paid”. The various aspects of the 
matter which have been considered by 
me in the cases of Sashadhar Das and 
Manoranjan Nath Patra and in the pre- 
ceding paragraphs of this judgment were 
not raised before the Bench which heard 
and decided the case of.S. M. Khalil v. 
Akhauri Sitaram (AIR 1958 Pat 103). 
Had all these aspects of the matter been 
raised before that Bench, perhaps, the 
Bench may have come to the same de- 
cision to which I have come. As it ap- 
pears from the judgment of that case 
much emphasis was laid on behalf of the 


tenant that in determining the rate of 


rent under S. 11-A the Court was em- 
powered to make an enquiry into the 
question of fait rent. It was rightly 
held, if I may say so-with respect, in that 
case that under S. 11-A of the Act Court 
was not empowered to make an enquiry 
into the question of fair rent. Fair rent, 
according to the provisions of the Act as 
they stand now, can be determined or 
redetermined by the Controller and not 
by the Court. But if the fair rent has 
been determined or re-determined the 
Court must take that into consideration 
while ‘determining the rate of rent under 
S. 11-A of ‘the Act as held in Mahabir 
Ram’s case. However, the observation 
“The only enquiry which the Court 
should make is as to what was the rent 
which was last paid by the tenant-de- 
fendant and what was the quantum of 
arrears of rent according to the rate of 
rent which was actually paid last” in 
S. M. Khalil’s case in my opinion, was 
not correctly made. To that extent the 
case was wrongly decided. 

20. For the reasons aforesaid the 


q 
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‘tent is not quite accurate. 
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by month in future or arrears of rent at 
a rate higher than Rs. 160/- per month. 
The tenant-petitioner was also entitled 
to claim a set off of the excess rent paid 
by him. Accordingly I would allow the 
Civil revision application with a direc- 
tion to the Court below to refix the 
amount which is to be deposited by the . 
petitioner month by month in future and 
also the arrears of rent if any in the, 
light of observations made above. It 
may be open to the petitioner to make 
submissions before the Court below as 
to the effect of the fact that the Act has 
ceased to be in force from Ist of April, 
1976. There will ‘be no order as to costs. 


SARWAR ALI, J. (Minority view) :— 
21. All canons of construction have one 
aim in view to discern the legislative in- 
tent. But to speak of the legislative in- 
What we do 
attempt to fathom is-the intention as dis- 
closed by the words used. 


22. We, therefore, took the words used 
by the legislature they being the medium 
of communication between the drafts- 
man and the Court .of construction. 


23. To get at the legislative intent 
certain rules of interpretation have’ been 
involved. Such rules being no more 
than aids to construction, presumptions 
or pointers our law has not as yet au- 
thoritatively established any complete 
hirerarchy among the canons of inter- 
pretation, Yet, judicial decisions estab- 
lish that where the language employed 
is clear, unambiguous and capable of 
only one meaning full effect must be 
given to the language employed. Consi- 
deration of harshness, inconvenience, in- 
justice and the like play no part in-such 
a situation. But where the words are 
capable of more than one meaning where 
it is possible to interpret them both in 
a wide as also a narrow sense (and in 
certain other situations) other rules of 
interpretation have a definite role to 
play. Then the primary or literal rule 
yields to other canons of interpretation. 
We then look to the context, to arrive 
at the true meaning. As Viscount Simonds 
said :— K 

“for words, and particularly general 
words, cannot be read in isolation, their 
colour and content are derived from their 
context. So it is that I conceive it to be 
my right and duty to examine every 
word of a statute in its context, and I 
use context in its widest sense, which I 
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same statute but its preamble,.the exist- 
ing state of the ‘law, to other- statutes in 
pari materia and the. mischief which I 
ean by those and other’ legitimate means 
discern the statute was intended to ré- 
medy”. Attorney General v. H. R E 
Prince Ernest Augustus of Hanover, 1957 
AC 436 at 461. Be eae in 

24. L. M. Sharma, J. is of the view 
that the language of S. 11-A is clear and 
the meaning is plain. The words- used 


are capable of one and only meaning 


and thus full effect must be given to the - 


words used. Thus, if I may say, with 
‘ respect, it is quite an understandable ap- 

proach. * o’ 

25. S. P. Singh, J. on the other hand 
is of the view that words are capable of 
more than one meaning.’ To interpret 
the words literally would lead to anomaly 
and contradiction. It is one of“ those 
cases where -restricted meaning should 
be ascribed to the words used by the 
legislature. This again,-if I.may say so 
with respect, is equally understandable 
approach, Sais ct a 

26. After . some ‘:vacillation, I have 
finally come to the view that approach 
approved by. S. P. Singh, J. should “be 
adopted. The route through which I 
have come to this conclusion, being some- 
what different I must now indicate my 
reasons, 


. 27. The crucial words in S. 11-A are 
“rent at a rate at which it was last paid”. 
The expression “last paid” deals with a 
factual situation and is not dependent on 
legal liability. .Even’-if. it be said that 
there is no ambiguity in the expression 
“last paid” and the same is not capable 
of several meanings dealing as it does 
with a state of fact, I am of the view 


that the word rent is at least capable of 


more than one meaning. 

28. Rent has not been defined in the 
Act. Rent is, of course capable of a wide 
meaning as ‘Rent (Redditus) is the com- 
pensation or retribution for the lands 
(or property) demised” (Woodfall on 
Landlord and’ Tenant Vol. 1, page 297 
1968 Edition). ‘Rent’ has, however, been 
used by the legislature in a narrow sense 
as well For instance in Act 8 of 1885 
rent has* been defined as whatever is 
lawfully payable or deliverable in money 
or kind: by a‘tenant to his’ landlord ‘on 
account of use or occupation of land 
held by the tenant”. It cannot be thus 
sgaid that rent hes.a fixed and unchange-~ 
able meaning, or that whenever .the le- 
gislature uses the word rent “itis only 


' (1911) 1 KB 625 at p. 634). 


i 


N. M. Verma v. U..N. Singh (FB) (Sarwar Ali J.) [Prs. 23-31] Pat. 111 


in the wide concept the word. is capable 


29. If I am- right in thinking that the 
word rent, undefined as it is in the Act, 
is. capable .of wide as: also a restricted 
import; it is legitimate to examine whe- 
ther the legislature was using the word 
rent in its wide meaning or in a limited 
sense, ` > p ar ; 

30: In my view the word “rent” has 
to be interpreted as legal rent or lawful 
rent. My reasons are these. It is one 
of the’ well recognised rule of construc- 
tion that the meaning of the words used 
in a statute-has to be ascertained by re- 
ferring to the whole Act. One section 
May affect the construction of another or 
to quote the language of Abbot, C. J. in 
R. v. Hall ((1822) 1 B & C. 123 at p. 136), 


“The meaning of ordinary. words used. in 


the Acts of Parliament is to be found, 
not so much in a strict etymological pro- 
priety of language, nor even in popular 
use, ‘as in the subject .or occasion on 
which they are used and the object 
which ig intended: to be attained”. 


“31, Section. 4 of ‘the Act reads “‘not- 
-withstanding anything contained in any 
agreement or law to the contrary, it shall 


‘not be lawful for any landlord to in- 


crease, or claim any increase in the rent 
which is payable for the time being, in 
Tespect of any building except in accord- 
ance with the provisions of this Act. 
The legislature, therefore, does ‘not re- 
cognise as legal and valid increase in 
rent during the continuation of the same 
tenancy. The word rent in S, 11-A must 
be interpreted in this context. The 
Court, said Upjohan L. J. “should be 
especially -astute to prevent the commis- 
sion of an unlawful act” -(Boulting v. As- 
sociation of Cinematograph, Television 
and Allied Technicians, (1964) 1 WLR 807 
at pp. 843, 44). To interpret “rent” in 
its widest sense would mean, in view of 
S. 4 of the Act, recognition of an unlaw- 
ful act. Not only ‘that the Court's seal 
and. sanction would be put on even an 
unlawful enhancement of rent. Looking 
from another angle, “a man may not 
take advantage of his own wrong” (per 
Fletcher Moulton’s in Kish v. ‘Tayalor, 
To interpret 
the word rent from the point of view of 
fact situation would,. in some cases, mean 
allowing a landlord to take advantage of 
hig own wrong... These reasons, in my 
view, are sufficient to induce the Court 
to interpret the crucial word “in Bonam 
Partem” in its lawful and rightful sense, 


112 Pat. 


I would accordingly Interpret “rent” to 
mean legal or lawful rent, 


32. There is yet another reason lead- 
ing to the same conclusion, In S, 11-A 
the word rent has egain been used, 
where the Court has to find out what fs 
the ‘arrears of rent’? and to direct de- 
posit thereof. The expression ‘arrears of 
rent’, in my opinion must mean such 
rent as is lawfully payable. It would in 
my view, be not right to hold that 
although the arrears were not lawfully 
payable the same could be directed to be 
deposited, 

33. If the expression ‘arrears of rent’ 
means, as it does in my opinion, lawfully 
payable rent, the same meaning must be 
ascribed to the words used in earlier 
part of the section. The word ‘rent’ 


there means legal rent or lawful rent. . 


In so interpreting, I hope, I have not, to 
borrow the language of Denning, M. R. 
changed the texture of which the Act is 
woven but have only tried to iron out 
the crease. 


34, I must now refer again to S. 4 of 
the Act. 
rent during the continuance of the same 
tenancy. But where a new contract is, 
with the consent of all the parties: con- 
cerned, substituted for one that had 
already been made, the section, in my 
opinion, îs not applicable, It is well set~ 
tled that the parties to an original con« 
tract can by mutual agreement enter into 
a new contract in substitution of the old 
one (See Union of India v. Kishorilal 
Gupta & Bros., 1960-1 SCR 493 : (AIR 
1959 SC 1362)). Thus where the original 
contract is put an end to, and a new 
valid contract is substituted for the old 
contract, the section has no application, 
Whether there is in this sense novation 
of a contract depends on the facts of each 
case, 

35. In the instant case the Court be~- 
low has not examined the question whe- 
ther the alleged enhancement was in 
contravention of S. 4 of the Act, or in 
other words whether it was during the 
continuance of the original tenancy that 
the enhancement of rent had been made, 
or whether there was a new contract be- 
tween the parties in substitution of the 
old contract. ; 

36. I would, for the reasons discussed, 
allow this civil revision application’ and 
direct determination of the question 
whether the enhancement of rent was 
in contravention of S. 4 of the Act. If 
the Court comes to the conclusion that 
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It prohibits enhancement of 
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the enbancement was in contravention of 
S. 4 aforesaid it should pass orders as 
indicated by S. P. Singh, J. If how- 
ever, it comes to the conclusion that 
there wes novation of contract in the 
sense explained, the Court should . pass 
suitable orders directing deposit of rent 
month by month as also arrears of rent 
in the light of its finding. On remand 
it would also be open to the Court to 
consider the effect of the position that 
the Act has ceased to be in force from 
ist April, 1976. I too would not make 
any order as to costs. 

B. S. SINHA, J. (Majority view) :— 37. 
I agree with my learned brother, L. M, 
Sharma, J, (Majority view). 
l ORDER 

38. In consonance with the views of 
the majority, the Civil Revision Applica- 
tion is dismissed, but without costs. z 

Revision dismissed, 
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_ Miss Smita Agarwal and others, Appel- 
lants v. Nirmal Kumar Pas and others, 

Respondents, 

A. F. O. O. No. 93 of 1977, D/ 7-9- 
1977.* 

Civil P. C. (5 of 1908), O. 39, R. 1 — 
Interlocutory injunction — If can be 
granted against guardians to minor’s pro- 
perty appointed under Guardians and 
Wards Act. (Guardians and Wards Act 
(1890), S. 27.) 

Injunction can be granted only when 
plaintiff makes out a good prima facie 
case, when the balance of convenience js 
in his favour and there is likelihood of 
irreparable injury, In order to obtain 
an interlocutory injunction, it is not 
enough for the plaintiff to show that he 
has a prima facie case, He must further 
show that (1) in the event of withhold- 
ing the relief of temporary injunction he 
will suffer an irreparable injury; end (2) 
in the event of his success in the suit in 
establishing his alleged legal right, he 
will not have the praper remedy in being 
awarded adequate damages. In such a 
situation the plaintiff must show a clear 
necessity for affording immediate pro- 
tection to his alleged right or interest 


*(From order of M. P. Tandon, Sub. J. 
Purnea, D/- 12-1-1977). : 
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which would otherwise be seriously: in- 
jured or impaired. AIR 1946 Pat 177, Rel. 
on. 

Held: In the instant case, in proceed- 
ings under Guardians and Wards Act, as 
the Collector had been appointed as 
guardian so far as immovable properties 
of the minor were concerned, it could 
not be expected that he would act in a 
manner which would be in contraven- 
tion of the provisions of that Act. If he 
or the persons appointed as guardian of 
minor’s movables transgress any of the 
powers vested in them as guardian, it 
would be open to the plaintiffs to move 
the Court for appropriate direction. 
Moreover, the plaintiffs could not chal- 
lenge the orders appointing them as 
guardian of minor’s properties, which 
were passed with their consent. Apart 
from that, the plaintiffs merely after 
filing a suit for declaration of their title 
to suit properties, were not entitled to 


injunction as a matter of course and. 


that too, when the suit was filed with-, 
‘out paying ad valorem court-fee. As} 
the trial Court had completely miscon-: 
ceived the scope of the suit and the re- 
Hef to which the plaintiffs were entitled, 
order of injunction passed by it was set 
aside, (Paras 6, 7, 8) 
‘Anno: AIR Man. (3rd Edn.) Guardians 
and Wards Act, S. 27, N. 2. 
Cases Referred: Chronological Paras 
ATR 1975 Pat 83 4,8 
AIR 1960 Pat 271 7 
AIR 1946 Pat 177 8 
AIR 1918 Pat 609 (1) : 46 Ind Cas 815 7 
Krishna Prakash Sinha, L. K. Bajla 
and M. M. Bharati, for Appellants; S.K. 
Ghose, B. B. Sen, M. L. Sen and Nage- 
shwar Sharan, for Respondents, 


NAGENDRA PRASAD SINGH, J.:— 
This appeal has been filed on behalf of 
the defendants for setting aside an order 
dated 12th Jan. 1977, passed by the Sub- 
ordinate Judge, Purnea, restraining the 
defendants from settling or harvesting 
the standing crops from the eight annas 
share out of the total properties, which 
are the subject-matter in dispute. . 

2. The appellants are defendants in 
the said suit. Appellant No. I is a 
minor, and she has filed this appeal 
under the guardianship of appellants 2 
and 3, who are her maternal grand- 
mother and maternal uncle, respectively. 

'3. This case- has a long history and 
certain facts have to be stated. On 7-2- 
1971, in -a -motor-car accident, one 
Krishna Kumar Das, his wife Raj 
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Kumari Devi, his son Alok Kumar Agar- 
wal, his daughter-in-law Manju Agar- 
wal, and his grandson Sribardhan Agar- 
wal died. Appellant No. 1 is the minor 
daughter of the aforesaid Alok Kumar 
Agarwal and grand-daughter of afore- 
said Krishna Das. In order to appre- 
ciate the relationship between Appellant 
No. 1 and the plaintiffs the genealogical 
table is reproduced below: — 


Babu Kumar Das (died in 1932) 
Braj Bihari Das (Died in 1955) 


K I 
Krishna Kumar Das (dead) Nirma! Kunas Das 
—W ffe Rajkumari Deyi (dead) (PIF 1) 
Í —Wife Lakshmi Devi (PIS, 


Typu Kumar Alok Kumar Bink aot 
as (dead) A ead) 
PA d) 
Ey Manju 
; eral (dead) 





| l 
Sribardhan (dead) Smita 


~ 
8 
= 
iz] 
© 
"s 
— 
ee 


(de 
Agarwal (PIE 2) Agan Madu val 
Wife Uma Agarwal (PLE jy 
5 l 
Batshala An 
(daughter) (Gone 


Jyoti Kumar Das and Bina Agarwal, 
who were brother and sister of Alok 
Kumar Agarwal, however, died before 
the aforesaid accident. After the death 


‘of virtually all the members of the fami- 


ly of Krishna Kumar Das, Appellant 
No. 1 became the heir of the interest of 
Krishna Kumar Das, and the properties 
which were left behind by: him and his 
son were inherited by her as a minor 
heir. As during the relevant period the 
minor Appellant No. 1 was residing in 
Calcutta within the jurisdiction of the- 
City Civil Court at Calcutta, in April 
1971, an application was filed in the 
Court of the Chief Judge, City Civil, 
Court, Calcutta by appellants 2 and 3, 
who as already stated above, happened 
to be her maternal grandmother and 
maternal uncle, for being appointed as 
the guardian of the minor. A case was 
registered on that application. Notice 
of that application was issued to the 
plaintiffs respondents as well as to Sri- 
mati Lakshmi Devi, wife of plaintiff- 
respondent No, 1, That application had 
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been filed under the provisions of the 
Guardians and Wards Act (hereinafter 
referred to as the Act), and the details 
of the properties belonging to the minor 
had been given. It has been stated that 
later a petition for amendment was filed 
making certain amendments in the list 
of the properties which was allowed by 
learned Judge of the City Civil Court at 
Calcutta. Plaintiffs and aforesaid Lak- 
shmi Devi appeared in the aforesaid 
proceeding before the learned Judge of 
the City Civil Court, Calcutta. 


4. During the pendency of the pro- 
ceeding before the City Civil Court, Cal- 
cutta, Lakshmi Devi, wife of plaintiff 
respondent No. 1, filed an application on 
the 18th Nov. 1971 before the District 
Judge, Purnea, praying that she should 
be appointed as guardian of the person 
and the properties of the minor appel- 
lant, falsely stating that the minor was 
living with her. While the matter was 
pending consideration at Calcutta, on 
18-1-1972 the learned District. Judge ap- 
pointed the said -Srimati Lakshmi Devi 
as guardian of the person and properties 
of the said minor. On 3rd May 1972 an 
application for removal of the aforesaid 
Lakshmi Devi was filed on behalf of the 
appellants before the District Judge, 
Purnea, saying that she had practised 
fraud on the Court and by suppressing 
the real and correct facts, had secured 
an order appointing her as guardian. It 
was brought to the notice of the Court 
that the minor was living in Calcutta 
with appellants 2 and 3 and there an ap- 
plication had already been filed for ap-. 
pointment of guardian. The learned 
Judge, after hearing the parties, however, 
removed Lakshmi Devi who had been 
appointed as the guardian of the minor, 
oy order dated 25-9-1973. Against that 
order Lakshmi Devi filed an appeal be- 
- fore this Court, which was numbered as 
Miscellaneous Appeal 303 of 1973. It 
was heard by a Bench presided over by 
K. B. N. Singh, J. (as he then was) and 
L. M. Sharma, J. The appeal was dis- 
missed on 9-9-1974 (See Lakshmi Devi v. 
Chandrakala Saraogi, AIR 1975 Pat 83). 
This Court, while affirming the order, 
was of the view that earlier Lakshmi 
Devi had been appointed as guardian of 
the minor appellant by concealing the 
real facts and she had been rightly re- 
moved by the learned District Judge. 
This Court, in para. 27, also observed 
that a prior.proceeding for appointment 
for guardian being already there at Cal- 
cutta nothing ‘was left te be dene by the 
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Purnea Court. Regarding the restoration 
of the properties of the minor, this Court 
observed as follows (at p. 93): 


“It has already béen found that the 
Tespondents have custody of the minor 
and it were they who were dealing with 
her properties. In such a situation, it 
was only just and proper, in the interest 
of the welfare of the minor that the 
Court, while removing a guardian should 
direct the restoration of the. properties to 
a person who had custody of the minor 
and her properties also before the ap- 
pointment of appellant as guardian by 
Purnea Court. After the Court found 
that the appellant’s interest was adverse 
to that of the minor, she had misused 
the trust reposed in her and she was not 
capable of discharging the trust reposed 
in her, the order in question for return 
of the properties with accounts was a 
consequential one, which the Court had 
inherent jurisdiction to pass.” 


Thereafter, the City Civil Court at Cal- 
cutta heard the question regarding the 
appointment of appellants 2 and 3 as 
guardians of appellant No. 1, and, . by 
order dated 6-6-1975 appointed the Col- 
lector, Purnea, as guardian in respect of 
the immovable ‘properties of the minor 
and appellants 2 and 3 as guardian of 
the person of the minor as well as her 
moveable properties. Thereafter, on 
26-11-1976 a suit was filed by the plain- 
tiffs respondents along with the afore- 
said Lakshmi Devi for a declaration that 
the properties set out in Part I of Sche- 
dule C are joint family properties be- 
longing to the plaintiffs and defendant 
No.. 1, that is, the minor, and also for a 
declaration that the movables and the 
bank accounts in Part H of Sch. C de~ 
rived from the income of the joint family 
estate are joint family properties. When 
the plaint of the suit was filed, an ap- 
plication for. injunction was also filed on 
behalf of the plaintiffs. In the plaint as 
well as in the injunction application it 
was stated that the aforesaid Krishna 
Kumar Das, who was the grandfather of 
the minor appellant, was the brother of 
plaintiff No. 1, and they were members 
of a joint Hindu Mitakshara family. As 
such plaintiff No. 1 along with his own 
sons was entitled to eight annas interest 
in the properties, details whereof have 
been given in the schedules of the plaint. 
In the ‘petition for injunction it was 
stated that the City Civil Court Judge, 
Calcutta, on the basis of a petition filed 
by the defendants second party, that is; 
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‘appellants 2 and 3, had appointed the 
Collector of Purnea as the guardian of 
the minor in respect of the immovable 
properties and had appointed the defen- 
dants second party as the guardian of 


the movable properties of the minor,” 


and this has caused irreparable -loss 
to the plaintiffs. It was further: stated 
that the Collector of Pirnea was 
about to settle the lands and to har- 
vest the standing crops, from which 
he should be injuncted till the “dis- 
posal of the suit. It appears that the 
learned Subordinate Judge granted an 
ad interim injunction on the same day 
restraining the respondents, including 
the Collector of Purnea, from 
the lands and harvesting the standing 
crops. Later, on appearance of the ap- 
pellants, the matter was finally heard; 
and by the impugned order dated 12-1- 
1977 the learned Subordinate Judge has 
held that as the plaintiffs were entitled 
to eight annas share in the properties set 
out in the schedules of the plaint, the 
defendants, including the Collector of 
Purnea, had no right to deal with those 
properties, and as such they should- be 
injuncted from dealing with the eight 
annas share in all the aforesaid proper- 
ties.. He; however; observed that the 
guardian appointed by- the City Civil 
Court, Calcutta, may deal’ with the 
‘minor’s share in accordance with law. ` 


5. It may be mentioned that before 
the impugned order was passed, for re- 
asons best known to the plaintiffs, the 
name of the aforesaid Lakshmi Davi, the 
wife of plaintiff No. 1, who was one of 
the plaintiffs, was deleted on a prayer 
being made on behalf of the plaintiffs. 


6. The learned counsel appearing for 
the appellants has submitted that in the 
facts and circumstances of the present 
case the order of injunction amounts to 
abuse of the process of the Court. In 
that connection, the learned counsel has 
placed the different orders passed by the 
learned Judge of the City Civil Court, 
Calcutta, the order passed by the learned 
Subordinate Judge and the order passed 
by this Court. The learned Subordinate 
Judge, after setting out the relationship 
of the parties and the case of the plain- 
tiffs, had purported to consider the ques- 
tion as to whether there is a prima facle 
case in favour of the plaintiffs; and in 
that connection he..has., observed as 
follows : 


“Several documents including Khatian 
and report of the Public Officers have 
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been produced on record on behalf of 
the plaintiffs to show that the properties 
are joint family properties and that the 
plaintiffs and defendant No. I have got 
joint interest. But it is needless to yo 
into the merits or the demerits of the 
case at this stage.” 


He thas, however, not mentioned the de~ 
tails of those documents on the basis of 
which he was prima facie satisfied that 
the properties, which are the subject- 
matter in suit, are joint family proper- 
ties. The learned counsel appearing for 
the appellants has pointed out that in 
the plaint itself the plaintiffs have sought 
for declaration of title to the properties 
and have challenged the decree in an 
earlier partition suit, being Title Suit 
No. 34 of 1954, which had been filed by 
the father of the minor appellant No. 1 
for partition of properties of the family, 
impleading plaintiff No. 1 and others, 
still no ad valorem court-fee had been 
paid. The learned counsel further sub- 
mitted that in substance the plaintiffs 
are challenging the order which was 
passed by the learned Judge of the City 
Civil Court, Caleutta, appointing appel- 
lants 2 and 3 and the Collector, Purnea, 
as guardian of the properties of the minor 
although they were parties to that pro~- 
céeding and were heard and order in 
question had been passed with their con- 
sent. In support of this contention, a 
certified copy of the order dated 6-6-1975 
was plated, a copy whereof is also in the 
paper-book. From that it does appear 
that the Collector had been appointed 
guardian in respect of the immovable 
properties of the minor and appellants 2 
and 3 guardians of the movable proper- 
ties of the minor by consent of both 
parties. In this background, in my opin- 
jon, it is difficult to appreciate the stand 
taken on behalf of the plaintiffs. By 
virtue of the order passed by the learn- 
ed Judge of the Civil Court, Calcutta, 
the Collector, Purnea, as well as appel- 


` lants 2 and 3 can deal with the proper- 


ties ‘of the minor in accordance with the 
provisions of the Act. Section 27 of the 
Act prescribes the manner in which such 
guardian has to deal with the property 
of a ward. The learned Subordinate 
Judge could not have ignored that order 
which was passed by a Court of compe- 
tent jurisdiction and restrained the Col- 
lector as well as appellants 2 and 3 from 
oe with the properties of appellant 
No. 


7. The léarned counsel appearing for 
the. pleintiffs-respondents-.then submit- 
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ted that the learned Judge of the Civil 
Court at Calcutta had no jurisdiction to 
appoint a guardian in respect of the pro- 
perties which are joint family proper- 
ties; and in that connection the learned 
counsel has drawn our attention to Sec- 
tion 12 (3) (b) of the Act which says that 
nothing in that section shall authorise 
any person to whom the temporary cus- 
tody and protection of the property of a 
minor is entrusted to dispossess other- 
wise than by due course of law any per- 
son in possession of any of the property. 
The learned counsel has also referred to 
the decisions of this Court in Mahanand 
Missir v. Dasrath Missir 46 Ind Cas 815: 
(AIR 1918 Pat 609 (1)) and Firm Ram- 
lochan Ram Lakshmi Prasad v. Maikha 
Sethani (AIR 1960 Pat 271) in support of 
his contention that a guardian cannot be 
appointed in respect of the property of 
a minor when the property is a joint 
family property and some adult mem- 
ber of the family of the minor is in 
charge of the property in question on 
behalf of the whole family. In my opin- 
ion, this contention is completely mis- 
conceived. The learned Judge of the 
City Civil Court, Calcutta, had appoint- 
ed the Collector as well as appellants 2 
and 3 as guardians of the properties of 
the minor after hearing the plaintiffs and 
by their consent. They cannot challenge 
those very orders in the present suit and 
‘get an injunction from the learned Sub- 
ordinate Judge, the effect whereof is to 
nullify in whole or in part the order 
passed by the City Civil Court at Cal- 
cutta. If necessary, the plaintiffs should 
have pointed out to the Civil Court 
Judge at Calcutta that the list which 
had been furnished on behalf of appel- 
lants 2 and 3 contained properties be- 
longing to them. No such stand ap- 
pears to have been taken. 


8. This Court in the earlier case ef 
Lakshmi Devi v. Chandrakala Saraogi 
(AIR 1975 Pat 83) had condemned the 
attitude of the wife of plaintiff No. -1, 
for the way in which she secured an 
order getting. herself appointed as the 
guardian of the minor, and the finding 
of fraud and concealment was also 
affirmed by this Court. At no stage, the 
case that the properties were joint 
family properties was set up; this case 
was pleaded only in the year 1976. Apart 
from that, a plaintiff, merely after filing 
a suit for declaration of his title to. pro~ 
perties which are subject-matter of the 


suit, is not entitled to injunction as ‘a 
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matter of course, and that also when 
the suit is filed without paying ad valo- 
rem court-fee. Injunction can be grant- 
ed only when plaintiff makes out a good 
prima facie case, when the balance of 
convenience is in his favour and there is 
likelihood of irreparable injury. In 
Brajendra Nath v. Smt. Kashi Bai (AIR 
1946 Pat 177), a Bench of this Court 
pointed out that in order to obtain an 
interlocutory injunction, it is not enough 
for ~the plaintiff to show that he has a 
prima facie case. He must further- show 
that (1) in the event of withholding the 
Telief of temporary injunction he will 
suffer an irreparable injury; and (2) in 
the event of his success in the suit in 
establishing his alleged legal right, he 
will not have the proper remedy in being 
awarded adequate damages. It was also 
pointed out that in such a situation the 
plaintiff must show a clear necessity for 
affording immediate protection to his 
alleged right or interest which would 
otherwise be seriously injured or im- 
paired. In the instant case, the Colec- 
tor has been appointed as the guardian 
so far as the immovable properties of 
the minor are concerned. It cannot be 
expected that he will act in a manner 
which will be in contravention of the 
provisions of the Act. If he or appel- 
lants 2 and 3 transgress any of the 
powers vested in them as guardian, it 
will always be open to the plaintiffs to 
move the City Civil Court, Calcutta, for 
appropriate direction. In my opinion, 
the learned Subordinate Judge has com- 
pletely misconceived the scope of the 
suit, and the relief to which the plain- 
tiffs were entitled. He has granted an 
injunction by passing a most cryptic 
order, .without considering the issues 
which are relevant for the purpose of 
passing an order of injunction. 


9. Accordingly, I allow the appeal 
and set aside the- order of injunction 
passed by the learned Subordinate Judge. 
In the circumstances of the case, how- 
ever, there will be no erder as te costs, 


P. S. SAHAY, J.:— I agree, 


Appeal allowed, 
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NAGENDRA PRASAD SINGH AND 
.P. S. SAHAY, JJ. 


` Brij Bihari Prasad and another, Ap- 
pellants v. Smt. Deoki Devi and another, 
Respondents. 

A. F. A. D. No. 873 of 1974, D/- 24-8- 
1977.* 


(A) T. P. Act (4 of 1882), Ss. 108 (i), 
108 — Effect of assignment of interest of 
lessor — Rights of assignee — No attorn- 
ment by lessee required — Notice under 
S. 106 in terms of old terms of lease 
held proper. 


Whenever there is an assignment of 
the interest of a lessor or the interest of 
a lessee in a lease a new relationship 
comes into existence between the two sets 
of persons, one of whom was not a 
party to the original agreement. But in 
view of S. 109 there is no requirement 
of attornment by lessee. In view of 
this provision the assignee of the lessor 
has against the lessee all the rights 
that the lessor had and can enforce not 
only covenants but even conditions. The 
right to receive rent in terms of lease 
is one of such rights which passes to 
the assignee and a lessee cannot say 
that he is not bound to pay the same as 
he used to pay merely because there is 
no privity of contract between him and 
the assignee. The matter would be 
different if subsequent to the assign- 
ment, any fresh contract is entered into 
between the assignee and the lessee 
altering the terms of the lease including 
the date of commencement of the lease 
and the rate of rent payable by the 
lessee: AIR 1961 Raj 136; AIR 1970 
Raj 272; AIR 1973 Bom ill, Rel on; 
AIR 1973 Cal 515 and AIR 1975 SC 1111 
Disting, ` (Para 7) 
. Held, in spite of the assignment by 
lessor dt. 13-1-69 the monthly tenancy 
commenced on Ist of each month and 
expired with the last day of the month 
as.per original , terms of lease. and as 
such notice of the assignees asking the 
defendant to vacate the premises in ques- 
tion on 31st Oct. 1969 was held in ac- 
cordance with S. 106 of the Act. 

(Para 8) 

Anno: AIR Comm. (4th Edn.) T, P. 
Act, S. 108 (i), N. 3. 


*(From decision of Sharda Ranjan 
Sinha, Dist. J., Gaya, D/- 20-9-1974.) 
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Premises in question, Thereafter, 


Pat. 417 


(B) Civil P. C. (5 of 1908), O. 22, 
R. 3 — Abatement of suits between 
landlord and tenants — Application for 
impleading heirs of the deceased statu- 
tory tenant during eviction suit made 
in time — Two of the three heirs im- 
pleaded — One not impleaded owing to 
bona fide mistake — Held suit did not 
abate. 

A person remaining in occupation of 
the premises let out to him after deter- 
mination of the tenancy is commonly 
known as a “statutory tenant” such a per- 
son is not a tenant at all. So on the 
death of such a tenant pending eviction 
suit or appeal, his heirs or legal repre- 
sentatives brought on record cannot 
claim status of the tenant. In such a 
situation the heirs can only put forward 
such pleas which are appropriate to their 
representative character and not one 
which was personal to the deceased. 
Held therefore that suit of the plaintiff 
for eviction cannot be deemed to have 
abated when one of the heirs was left out 
of the record. AIR 1972 SC 2526 and AIR 
1965 SC 414, Followed, (Para 9) 


„Anno: AIR Comm., C. P. C. (8th Edn.), 

O. 22, R. 3, N. 11. 

Cases Referred: Chronological Paras 

1975 SC 733 9 

1975 SC 1141 

1974 Pat 338 

1973 Bom 111 

1973 Cal 515 

1972 SC 2526 

BLJR 491 

1970 Raj 272 

1965 SC 414 

1965 SC 1049 

1961 Raj 136 l : 
R. S. Chatterjee, L. S. Sinha and S.N. 

Prasad Sinha, for Appellants; K. Ð. Chat- 

terjee, Dilip Kumar Sinha and Basant 

Kumar Singh, for Respondents. 
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NAGENDRA PRASAD SINGH, J.:— 
The defendants -are the appellants in 
this appeal. The  plaintiffs-respondents 
filed a suit for eviction against one Bhola 
Prasad, father of the appellants, from 
one shop-room situated in Mahala 
Chowk Road, Gaya, details whereof have 
been given in the Schedule attached te 
the plaint. According to the plaintiffs, 
aforesaid Bhola Prasad had defaulted in 
payment of rent, and, as such, a notice 
under S. 106 of the T. P. Act (herein- 
after to be referred to as the Act) was 
served on him asking him to vacate the 
the 
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present suit was filed for eviction as well 
as for arrears of rent. 


2. It is an admitted position that the 
aforesaid Bhola Prasad had been induct- 
ed as. a tenant In the aforesaid shop- 
room by the then landlord, the predeces- 
sor-in-interest of the plaintiffs. The 
plaintiffs purchased the shop-room in 
question under two registered sale deeds, 
dated 13-1-1969, from the erstwhile 
owners. Bhola Prasad was occupying 
the room im question as a monthly 
tenant. and: at a rental of Rs. 80/- per 
month. Ht is also an admitted case that 
the monthly tenancy was to begin on 
first of each month and to end by the 
last day of the month. Bhola Prasad 
died during the pendency of the suit and 
in his. place his two sons, the appellants, 
were substituted. Their defence, inter 
alia, was. that. there has been no default 
in payment of rent and the suit was bad 
for non-joinder of necessary ` parties. 


3. The trial court recorded the find- 
ing that there has been default in the 
payment of rent, and, as such, the de- 
fendants were liable to be evicted. It 
negatived the claim of the defendants 
that the suit was bad for non-joinder of 
parties. On the aforesaid findings the 
suit for eviction was decreed. On ap- 
peal before the learned District Judge, 
apart from urging that there was no de- 
fault in payment of rent, two further 
points were urged on ‘behalf of the de- 
fendants. Firstly, that after the death 
of the original defendant Bhola Prasad, 
only his two sons were impleaded as 
parties, his widow and his grand-sons 
were not impleaded, and, as such, the 
suit had. abated. It. was also pointed out 
that the notice under S. 106 of the Act, 
which was dated 22-9-1969, asked the de= 
fendants to: vacate the premises in ques- 
tion by 31-10-1969. This was in breach 
of the requirement of S. 106 of the Act, 
and, as: such, the tenancy was never 
terminated te give cause of action for 
filing the suit. Learned District Judge, 
-while affirming other findings of the 
learned Munsif, held that the suit had 
not abated and the notice under S. 106 
of the Act was valid. 


4. Learned counsel appearing on be- 
half of the appellants has submitted that 
in the facts and, circumstances of the 
present case, the notice under S. 106 af 
the Act was itself invalid and the suit 
for eviction was not maintainable on 
that ground alone. ` He has also urged 
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that omission to implead the widow of 
the original defendant after his death 
was fatal to the suit. 


5. The invalidity of the notice has 
been pleaded on the basis that the pre- 
sent plaintiffs acquired title to the 
shops in question by virtue of two sale 
deeds, dated 13-1-1889, and since that 
date relationship of landlord and tenant 
came into existence between the plaintiffs 
and the original defendant and the ori- 


Binal defendant ‘became a monthly 
tenant, under the plaintiffs since that 
date. This monthly tenancy will be 


deemed to have commenced on 13-1-1969 
and to have ended on 12th Feb., 1969 
and so on and so forth. In such a situa- 
tion, the notice under S. 106 of the Act, 
which was dated 22-9-1969, should have 
asked the defendant to vacate the pre- 
mises in question by a date “expiring 
with the end of a monthly tenancy”, i. e, 
by 12th Oct., 1969 and not by 31st Oct., 
1969 as has been mentioned in the notice 
in question. The Court of appeal below 
has rejected this submission taking the 
view that requirement of S. 106 of the 
Act (is) to give clear 15 days’ notice be- 
fore the eviction is sought for and it will 
not make the notice invalid merely be- 
cause a period longer than 15 days has 
been given to the defendant to vacate 
the premises in question. 


6. Learned -Counsel appearing for the 
plaintiff-respondents admitted that if it 
is held that in the fact and circumstances 
mentioned above, the monthly tenancy 
after assignment in favour of the plain- 
tiffs was to commence from 13-1-1969 
and to end on 12-2-1969 and similarly so 
far as future months were concerned, the 
notice in question cannot be held to be 
in accordance with the requirement of 
S. 106 of the Act. But, according to him, 
because of the assignment in favour of 
the plaintiffs made on 13-1-1969, the 
tenancy which was to commence on ist 
of each calendar month and to end by 
the last of that month will not be con- 
verted into a monthly tenancy” com- 
mencing on 13th of each month and end- 
ing on the 12th of the month following, 
because the assignment will be deemed 
to have been made in favour of the plain= 
tiffs on the same terms and conditions 
which were intégral'part of the original 
tenancy between the vendors of the 
plaintiffs and the defendant. , 

7. Whenever there is an assignment 
of the interest of a lessor or the interest 
of a lessee in a-lease a new ‘rélationship 
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comes into existence between the two 
sets of persons, one of whom was not 
party to the original agreement. In 
England at common law, an assignment 
was not complete without attornment by 
‘the lessee to the assignee of the original 
lessor, except when the assignment was 
by will Later, it was realised that this 
necessity of an attornment by the lessee 
was a restriction on the right of a lessor 
to transfer and assign his interest in a 
lease, and so this necessity of attorn- 
ment was done away by legislative inter- 
ference. This Law of Property Act, 
1925, which replaced the earlier Statute, 
has also made it clear that in such a 
situation, the attormment by the lessee 
was not necessary. In India, in view of 
S. 109 of the Act which says that if the 
lessor transfers the property leased, the 
transferee in absence of a contract to 
contrary shall possess all the rights, and 
if the lessee sa elects, be subject to all 
Wabilities of the lessor as to the pro- 
perty so transferred, there is no require- 
ment of attornment by the lessee, In 
view of this provision, the assignee of 
the lessor has against the lessee all the 
rights that the lessor had and can enforce 
oot only covenants but even conditions. 
The right to receive rent from the lessee 
in terms of the lease is one of such rights 
which passes to the assignee and a lessee 
cannot say that he is not bound to pay 
the same as he used to Pay merely be- 
cause there is no privity of contract be- 
tween him and the assignee who is now 
the landlord. The matter will be diffe- 
rent if subsequent to’ the assignment, 
any fresh contract is entered into be- 
tween the new assignee and the lessee 
to alter the terms of the lease, ‘including 
the date of the commencement of the 
monthly tenancy and rate of rent which 
will be payable. In view of Landlord 
and Tenant (15th Edition) by Hill and 
Redman the rights and liabilities of suc< 
cessor to reversion have been discussed 
at page 638 and it has been pointed out 
with reference to relevant rules that, (i) 
a conveyance of the reversion is valid 
without attornment by the tenant, (ii) 
the benefit of a covenant entered into by 
a lessee which directly concerns the land 
passes to an assignee of the reversion 
unless a contrary intention is expressed 
in the lease or the assignment, (iii) the 
burden of a covenant entered into by a 
lessor which directly coricerns the land 
passes to an assignee of the reversion 


unless a contrary intention is expressed 
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in the lease or the assignment, and ifv) 
the benefit and burden of such covenants 
pass to a lessee of the reversion, and 
the assignee of the reversion of part of 
the demised. land takes the benefit and 
the burden of such covenants in so far as 
they affect that land.. Under the India 
Law also rights | and liabilities of suc- 







entitled to the rights which the original 
lessor, the vendor of the plaintiffs, pos- 
sessed, If it is beld that since the date 
of assignment a new tenancy commenced, 
it will lead to an anomalous position, 
because then it will have to ibe held ‘that| ` 


which are not known because there has 
been no agreement between the assignee 
and the old lessee or the tenant, In 
such a situntion, it is difficult to hold 
that since the date of the assignment a 
new monthly tenancy is created in eye 
of law without there being any agree- 
ment to that effect between ‘the ‘parties. 
The same view has been expressed in 
the cases Mohan Lal v. Vijai Narain (AIR 
1961 Raj 136), Dr. Harumal v. Smt. 
Sahjadi Bibi (AIR 1970 Raj 272) and 
P. Ratnam Yeshwantraj v. Vimalchandra 
Shiv Datta (AIR 1973 Bom 1114), 


8. Learned counsel appearing for the 
appellants placed reliance on a single 
Judge decision of Calcutta High Court in 
Bimalendu -Bhusan v. Firm Mitra and 
Ghosh (AIR 1973 Cal 515). It appears 
that the plaintiff of that suit had pur- 
chased the property in 1965. ‘he defen- 
dant used. to pay Rs 45/- per month to 
the erstwhile owners. After ‘purchase, 
the plaintiff took possession of the old 
bath-room and the structures in the 
courtyard and a new both-room was 
constructed and given to the tenant. This 
was by mutual agreement arrived sat on 
20-9-1865.. Sometime thereafter, -the 
trouble started and a notice was served 
by the plaintiff. for eviction of the de- 
fendant of that suit. The notice under 
S. 106 of the Act was given in July, 1966 
asking the defendant to vacate the pre- 
mises by last day of August, 1966. On 
behalf of the defendant it was urged 
that the notice was invalid because the 
last day of the monthly tenancy would 
expire on 18th Aug. and not on 3st Aug. 
because the monthly tenancy had com- 
menced-on 20th Sept, 1965.. That con- 
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tention was accepted and it was held 
that the notice was invalid and the 
tenancy was not terminated. The facts 
of that case were entirely different. As 
it is mentioned in the judgment itself, a 
mutual arrangement had been arrived at 
on 20-9-1965 between the assignee of the 
original lessor and the tenant and in 
those circumstances it was held that a 
new monthly tenancy would be deemed 
to have commenced since that date. In 
the instant case, there is no allegation 
touch less any evidence that at any time 
subsequent to purchase by the plaintiffs 
any such arrangement or agreement was 
arrived at to alter the date of commence- 
ment of a monthly tenancy from the 1st 
ef each month to 13th of each month. 
Learned Counsel has also placed reliance 
on the Judgment of the Supreme Court 
in Dattonpant Gopalvarao v. Vithalrao 
Marutirao (AIR 1975 SC 1111). From a 
bare reference to this Judgment it will 
appear that their Lordships held that the 
date which was mentioned in the notice 
was a day earlier than the last day of 
the month and in those circumstances it 
was held that the notice was not in ac- 
cordance with S. 106 of the Act. In the 
present case, I am.of the view that in 
spite of the assignment the monthly 
tenancy commenced on Ist of each 
month and expired with the last day of 
the month; as such, when the plaintiffs 
asked the defendant to vacate the pre- 
mises in question by 31st Oct., 1969, 
which was the last day of the month, the 
notice was in accordance with S, 106 of 
the Act, 
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9. It was then submitted that the suit 
itself having abated because the widow 
of the original defendant was not im- 
pleaded as a party to the suit after his 
death, no decree could have been pass- 
ed in favour of the plaintiffs. Learned 
counsel appearing for the appellants ad- 
mitted that the petition for substitution 


had been filed on behalf of the plaintiffs - 


within the period prescribed and the two 
sons of the original defendant were 
brought on the record of the case. The 
question is whether in such a situation 
It can be held that the suit had abated 
as the widow of the original defendant 
was not made party to the suit. This 
aspect of the matter has been examined 
in several cases by the Supreme Court 
as well as this Court and reference may 
be made to the cases of Daya Ram v. 
Shyam Sundari (AIR 1965 SC 1049), 
Harihar Prasad Singh V. Balmiki’ Prasad 
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Singh (AIR 1975 SC 733), Parhlad v.' 
Sonelal (AIR 1974 Pat 338) and Chou- 
dhary Pyare Singh v. Dulhin Raj- Kumari 
Devi (1971 BLJR 491), where it has been 
pointed out that whenever a defendant 
or respondent dies and steps for sub- 
stitution are taken within time, and 
while doing so if by bona fide mistake 
one of the heirs is left out, the suit or 
appeal will not abate only because of 
that. The question will be different if 
some of the heirs have been intentionally 
left out with some ulterior motive. There 
is no such allegation in the instant case. 
This is the position under the general 
law. The question of abatement in suits 
between landlord and tenant thas to be 
examined on still different footing. A 
person remaining in occupation of the 
premises let out to him after determina- 
tion of the tenancy is commonly known 
as “statutory tenant”. Such a person is 
not a tenant at all; he has no interest 
in the premises occupied by him; his 
right to remain in possession after the 
determination of the contractual tenancy 
is personal; it is not capable of being 
transferred or assigned and devolves on 
his death only in the manner provided 
by the Statute. This aspect of the 
matter has been considered by the Su- 
preme Court in the case of J. C. Chat- 
terjee v. Shri Sri Kishan Tandon (AIR 
1972 SC 2526) where it was pointed out 
that on the death of a statutory tenant 
in pending eviction suit or appeal his 
heirs and legal representatives brought 
on record cannot claim the status of 
tenant within the meaning of the rele- 
vant Act as no rent is payable by them. 
If rent was paid by them during the 
course of the proceeding, it was not be- 
cause they were recognised as tenants 
by the landlord, but because the amount 
was received by him without prejudice 
to his rights, under the orders of the 
Court. In such a situation,. the heirs can 
only put forward such contentions which 
were appropriate to their representative 
character and not one which was per- 
sonal to the deceased. The same view 
was expressed in the case of Anand 
Niwas (Pvt.) Ltd. v. Anandji Kalyanii’s 
Pedhi (AIR 1965 SC 414) In such a 
situation, it is difficult to accept the con- 
tention raised on behalf of the appellants 
that the suit of the plaintiffs had abated. 
No other point was urged on behalf of 
the appellants, . 


10. In the result, this appeal fails and 
fs dismissed, but, in the circumstances of 
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the case, there will be no order as to 
costs. 
P. S. SAHAY, J.:— I agree. _ 
Appeal dismissed, 
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S. K. CHOUDHURI, J, 

Ajoy Kumar Gupta, Petitioner v. State 
of Bihar and others, Opposite Parties.- 

Civil Revn. No. 411 of .1973, D/- 11-10- 
977." 

Civil P. C. (5 of 1908), S. 115 and O. 1, 
R. 10 — Addition of party — Discretion 
exercised judicially — Interference should 
not be made. 


Where presence of a person before a 
Court is necessary in.order ta enable the 
Court effectually and completely to ad- 
fudicate upon and settle all the ques- 
tions in the suit such person should be 
added as party defendant. Case law dis- 
cussed. (Para 10) 

Further, if judicial discretion has been 
exercised in favour of adding a party 
under O, 1, R. 10 considering all the 
facts and circumstances of the case, the 
High Court in revision should not inter- 
fere with the exercise of discretion. 

` (Para 11) 

In thé instant case the intervenor was 
added as a party defendant. The inter- 
venor wha claimed under defendant 
No. 4 was vitally interested to safe- 
guard the title of defendant No. 4 and see 
that he had good title to convey to the 


intervenor on the date of purchase by. 
In the circumstances it was diffi-” 
cult to hold that the discretion was not 


him. 


fludicially exercised, (Para:11) 


Anno: AIR Comm., C. P. C. (9th Edn.); 
O. 1, R. 10, N. 4, 48. 


Cases Referred: Chronological - Paras © 
1971 BLJR 749 i 7 
1970 Pat LJR 53t + 6 
969 BLJR 264 . 10 
AIR 1962 Pat 357 7 
AIR 1958 SC 886 4,7, 8, 11 
AIR 1952 Pat 433 10 


Mahendra Prasad Sinha, for Petitioner; 
Surendra Narain Jha, Standing Counsel 
No, 2 with Shardanand Jha, Jr. Counsel 
to Standing Counsel No. 2 (for Nos. 1 
to 3); Shyam Sunder Sinha “Shyam” 
(for No. 4) and Ramji Sharan and Keshri 


*(Against order of S. K. Sinha, Munsif 
Bettiah, D/- 8-3-1973). 
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Ajoy Kumar v. State (S.. K. Choudhuri J.) 


[Prs. 1-3] Pat. 121 


Kishore Sharan No, 2 (for No. 5), for 
Opposite Parties, 


ORDER :— This revision by the plain- 
tiff is directed against the order dated 
8-3-1973, passed by the Munsif of 
Bettiah in title suit No. 81 of 1972 im- 
pleading the intervenor as party defen- 
dant No. 5 in the suit. 


2; The suit was filed for declaration 
that the lands described in the schedule 
of the plaint were kaimi lands of the 
petitioner and that opposite parties Nos. 
1 to 3 defenfants 1 to 3 (defendants Ist 
party) had no right to settle the suit land 
with opposite party No. 4 (defendant 
No. 4—defendant 2nd party) and as such 
the said settlement in favour of defen- 
dant No. 4 is illegal and void and has 
not conveyed any right, title and interest 
fn the suit lands, 


3. The plaintiffs case in short was 
that he is the raiyat of village Manguraha 
and is in possession of the suit land since 
the last 30 to 32 years and ultimately 
those lands were settled with him by the 
circle officer in case No. 13 of 1961-62 
after due enquiry and rent was fixed in 
his name. The further allegation was 
that defendant No. 4: filed an application 
for fixation of rent with regard to the 
suit lands which was registered as rent 
fixation case No. 148 of 1963 but the 
same was dismissed for default on 20-4- 
1965. According to the plaintiff, defen- 
dant No. 4 again applied for fixation of 
rent which was registered as case No. 21 
of 1967-68 and rent was fixed in his 
name for the suit land. The plaintiff 
moved the Land Reforms Deputy Com- 
missioner for cancellation of the said 
fixation of rent in the name of defendant 
No. 4 which was registered as case No. 14 


‘of 1967-68 but the same was dismissed 


and in appeal the said order was affirm- 
ed. Thereafter the plaintiff served notice 
under §. 80, C. P. C. upon defendants 1 
to 3 and thereafter filed the present suit. 
It appears that after service of notice of 
the suit on defendant No. 4, a compro- 
mise petition between the plaintiff and 
defendant No. 4 was filed in which de- 
fendant No. 4 admitted the claim of the 
plaintiff and a prayer was made therein 
to record a compromise. From the order 
sheet of the Court below it appears that 
the said compromise petition was filed 
on 6-10-1972. The order sheet -further 
shows that on 22-11-1972 a petition was 
filed by plaintiff to expunge the names 
of defendants Nos, 1 te 3 and record the. 
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compromise. The order dated 28-11-1972 
shows that defendant No. 4 filed a peti- 
tion alleging therein that the compro- 
mise may not be recorded as ft was ob- 
tained by fraud. Before any of these 
matters could be disposed of it appears 
that on 5-1-1973 the intervenor opposite 
party No. 5 filed an application to add 
him as party defendant in the suit on 
the allegation that he had purchased a 
property by a registered sale deed dated 
15-12-1970 for a consideration of Rupees 
3,000/- from defendant No. 4 and was 
put in possession and since then he has 
remained in possession of the suit pro- 
perty to the knowledge of the -plaintiff 
and others. It has also been alleged 
that he has been mutated in the Sherista 
of the State of Bihar and though the 
plaintiff knew the aforesaid facts he de- 
liberately did not implead the intervenor 
as party defendant, only with an inten- 
tion to obtain a collusive and fraudulent 
decree, It has also been stated that the 
petitioner came to know for the first 
time on 3-1-1973 from one Bechu Behari 
Singh about the filing of this collusive 
suit and also about the filing of the 
collusive compromise petition in the suit. 
It was further stated that the interve- 
nor is a necesary party in the suit and 
in his absence the suit could not pro- 
ceed and that in the interest of justice 
and equity it requires that the interve- 
nor should be added as party defendant. 
With these allegations the intervenor 
filed an application. 


A rejoinder however was filed on 


behalf of the plaintiff denying the 


allegations made by: the intervenor 
in his petition under Order 1 Rule 10 
Cc. P. C. The matter was heard 
by the court below and by the impugn- 
ed arder it added the intervenor as 
party defendant No. 5 in the suit. Re- 


levant portion of impugned order reads 


thus : 


“So far as the compromise with a 
fendant No. 4 is concerned there is no 
harm in recording the compromise. The 
compromise against defendant No. 4 is 
accordingly recorded. To 9-4-1973 in 
filing W. S. by defendant No. 5. The 
suit will proceed ex parte against de=- 
fendants 1 to 3.” 


4. Mr. Mahendra Prasad Sinha learn- 
ed counsel appearing on behalf of the 
petitioner vehemently argued that the 
portion of the impugned order, by which 
the intervenor has been added as de- 
fendant No, 5 in the suit, is illegal and 
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without jurisdiction inasmuch as the 
petitioner could not be forced to fight 
a litigation, against his wish, with the 
intervenor. According to the learned 
counsel the intervenor was neither a 
necessary nor -proper party for determi- 
nation of the controversy in the suit and 
that the controversy having already 
been settled by compromise with defen- 
dant No. 4 new issues could not. be 
allowed to be cropped up in the suit by 
adding the intervenor as party defen- 
dant. It was also contended that. the 
intervenor having no direct interest in 
the suit property could not have been. 
added in the suit. Mr. Ramji Saran, 
appearing on’ behalf of the intervenor, 
on the other hand, contended that in the 
facts and in the circumstances of the 
case the court below was perfectly justi- 
fied in exercising the discretion in favour 
of the intervenor by adding him as 
party defendant in the suit. Learned 
counsel, further contended that the in- 
tervenor has direct interest in the pro~ 
perty as distinguished from commercial 
interest as pointed out in Razia Begum 
v. Sahabzadi Anwar Begum, (AIR 1958 
SC’ 886). According to the learned’ coun- 
sel the intervenor having claimed title 
by purchase from defendant No. £ under 
a registered sale deed before the suit 
could be filed and having claimed pos- 
session in the suit land. after purchase’ 
would be vitally: affected by the collu- 
sive compremise between the plaintiff 
and defendant No. 4 and as. such the 
trial court was fully justified im exercis- 


_ing its. discretion in adding him as 


party defendant in the suit: According’ 
to the learned counsel, the compromise 
having. . been challenged by defendant. 
No.. 4 himself, the court below without 
disposing the said application after 
enquiry: under O. 23 
C. P. C. acted illegally in recording the 
said compromise, 


'I may state here that the intervenor 
claimed to have purchased the suit pro- 
perty from defendant No. 4 under two 
registered sale deeds executed on 15-12. 
1970 and registered on the next date, 
namely, 16-12-1970. These twa regis- 
tered documents were produced before 
this court along with two rent receipts 
granted by the State of Bihar in tha 
name of the intervenor. They contain 
the seal of the court below showing that 
they were filed there on the 9th. March, 
1973. The registered sale deeds show 


that one of them was for a consideras 
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tion of Rs. 1,000/- and the. other for a 
consideration of Rs. 2,000/-. -They relate 


to different portions of plot No. 68 khata. 


No. 96. 


5. I have already indicated above the 
allegations made by the intervenor, on 


the basis of which he claimed to be | 


added in the suit. He claimed posses- 
sion over the property by virtue of pur- 
chase under. the aforesaid deeds from 
defendant No. 4 and claimed mutation 
and payment of rent for those lands. 
He also alleged that such intention of 
the plaintiff.was to get a collusive decree 
against defendant Noa 4 to. his great 
prejudice. It has also been indicated 
above that after the compromise was 
filed on 46-10-1972, defendant No. 4 
himself filed an application challenging 
the said compromise on the ground. that 
it was obtained by fraud. However, it 
appears that on the date when the in- 
tervenor's petition was heard, defendant 
No. 4 did not choose to appear and 
therefore, the court below though add- 
ed the intervenor as party defendant in 
the suit but at the same time said that 
no harm would be caused if the com- 
promise between the plaintiff and defen- 
dant No. 4 is recorded and the suit is 
allowed ta proceed ex parte against 
defendants 1 to 3 (defendant No. 1 be- 
ing the State of Bihar, defendant No. 2 
Land Reforms Deputy Collector end. de= 
fendant No. 3 Circle Officer), 


6. Some decisions were cited .at the 
Bar in support of the respective con- 
tentions which I shall discuss here. 
Learned counsel’ for the petitioner relied 
upon in Gouri Shankar v. State of Bihar, 
(1970 Pat LJR 531), a single Judge deci- 
sion of this Court. In that case the 
guit was filed against the State of Bihar 
for declaration that the entry in the 
record of rights in favour of the State 
. Was wrong and so also the entry show- 
ing the illegal possession as monthly 
tenant in the name of plaintiff’s parents. 
Opposite party Nos. 2 to 7 of that case 

wanted to intervene in the suit alleging 
that they were in possession of the suit 


land for which correction was sought for : 


by them, The High Court pointed out 
that the plaintiffs suit’ was only for 
declaration as ‘against the State of Bihar 
and. if thée‘intervenors were allowed to 
be added as défendants on the allega- 
tions made by ‘them then it would 


change the nature of the ‘suit and in, that 
case the plaintiff -would -have to value 
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the properties, pray- for .consequential 
relief ‘and thereby converting the suit 
from a: declaratory suit to a regular 
title suit. . It has also been pointed out 
that if the intervenors were not made 
parties they would not be prejudiced in 
any way as the decision in the plain- 
tiffs suit even if it is favourable to them 
would not affect the right, title and in- 
terest of the intervenors. In those cir- 
cumstances the order of che court below 
was set aside and the revision applica- 
tion was allowed by this Court. Thus 
in my opinion on the facts itself that 
Case is distinguishable. 


7. The next case relied upon was 
again a Single Judge decision of this 
Court in Motiram Roshanlal Coal Co. 
(P) Ltd. v. District Committee, Dhanbad, 
(AIR 1962 Pat 357). On a perusal of 
this case, it appears that opposite party 
No. 6 of the case filed. an application 
for adding him as party defendant in 
the suit. The report does not mention 
the allegation on the basis of which the 
State opposite party No. 6 wanted to 
be added as party defendant in the suit. 
The court below added it as a party 
saying: that no harm would be caused if 
petitioner No. 6 was added as party 
defendant in the suit. After considering 
the case relied upon by the respective 
parties in that case the learned Judge 


` pointed out that the intervenor could be 


added as party if it be shown that he 
was a person who ought to have been 
added as party defendant in the suit or 
whose presence before the court below 
was necessary to enable the court. 
effectually and completely to adjudicate 
upon all the questions involved in the 
suit. It has also been pointed out that 
where a person is neither a proper nor 
a necessary party the court has no 
jurisdiction to add him ås party under 
sub-rule (2) R. 10 of. O. 1 C. P. €C. It: 
has also been pointed out that under 
O. 1- R. 10 (2) only in two cases a per- 
son may be added as party namely (1) 
where he ought to have been joined as 
plaintiff or defendant, and has not so 
joined, or (2) when, without his presence 
the ‘question in the suit could not be 
competely: decided. After stating the 
aforesaid principle it has been stated in 
the judgment as follows: (at p. 359) . 

‘a person should not be..added 
as defendant merely because he would 
be incidentally: affected by the judgment 
in the suit, Here, however, this -is not 
the view .of the, trial court,” a 


124 Pat. [Pr. 7] 


It has however been pointed out that 
the plaintiff cannot be compelled to add 
a party against his wish to fight a liti- 
gation. As it was faund by the learned 
Judge that the intervenor would not 
even be incidentally affected by the 
judgment in the suit, he set aside the 
order of the court below by which the 
intervenor was added as party. The 
principle laid down in this case cannot 
be disputed by anybody but the case 
read as a whole does not help the peti- 
tioner’s argument in any way. The next 
case relied upon is Dharam Narain Sahu 
v. Kapildeo Pd. Naik, (1971 BLJR 749), 
a Bench decision of this Court. It has 
followed the principle laid down in 
Razia Begum’s case (AIR 1958 SC 886) 
(supra), the decision strongly relied 
upon by learned counsel for the inter- 
venor also. This case, in my opinion, 
does not lay down anything which goes 
against the contention of the intervenor- 
opposite party No. 5. The Supreme 
Court case was a case where the appel- 
lant (before the Supreme Court) as 
plaintiff brought a suit against respon- 
dent No. 3 alleging him to be her hus- 
band, for declaration that she was the 
legally wedded wife and entitled to 
Rs. 2,000/- per month as Kharche pan- 
dan. After the aforesaid suit was filed, 
respondent No. 3 filed a written state- 
ment admitting the entire claim. On 
that very day’ an application under 
O. 1, R. 10 C. P. C. was filed on behalf 
of the respondents Nos. 1 and 2. Respon- 
dent No, 1 claimed as the lawful and 
legally wedded wife. of the Prince, res- 
Pondent No. 3 and respondent No. 2 
claimed as minor son of the said prince 
by respondent No. 1. In the petition 
filed by respondents Nos. 1 and 2 they 
claimed that they were equally interest- 


_@d in denying, the right and status of 


the plaintiff. ` They also alleged that 
they had reason to believe that the above 
suit was the result of collusion and would 
affect adversely the relationship of- the 
intervenor and the defendant the prince 
and also deprive them of the right and 
interest af the defendant in the estate. 
It appears that the plaintiff filed a re- 
joinder denying the allegation and the 
defendant the prince also filed another 
rejoinder in which he again reiterated 
-all the admissions that were made in the 
written statement though he did not 
deny that respondent No. I is his wife 
and respondent No. 2 is his son. The 
trial court allowed the application of the 
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intervenor and added respondents 1 and 
2 as party. defendants in the suit. This 
order was affirmed by the High Court 
of Judicature of Andhra Pradesh at 
Hyderabad, The Supreme Court also 
upheld the order. After discussing the 
case laws on the subject, the following 
principles have been laid down in that 
case, 

“€) That the question of addition of 
parties under R. 10 of O. I of the Civil 
P. C. fs generally not one of initial juris- 
diction of the court but of a judicial 
discretion which has to be exercised in. 
view of all the facts and circumstances © 
of a particular case, but in some cases, 
it may raise controversies as to the power 
of the court in contradistinction to its 
inherent jurisdiction, or in other words, 
of jurisdiction in the limited sense in 
which it is used in S. 115 of the Code. 

(2) That in a suit relating to property, 
in order that a person may be added 
as a party he should have a direct in- 
terest as distinguished from a commer- 
cial interest in the subject-matter el 
the litigation, 

(3) Where the subject-matter of a liti- 
gation is a declaration as regards status 
or a legal character, the rule of present 


-or direct interest may be relaxed in a 


suitable case where the court is of the 
opinion that by adding that party, it 
would be in a better position effectually 
and completely to adjudicate upon the 
controversy, i 

(4) The cases contemplated in the last 
proposition have to be determined in 
accordance with the statutory provision 
of Ss. 42 and 43 of the Specific Relief 
Act. - 

(5) In cases covered by those statu- 
tory provisions, the court is not bound 
to grant the declaration prayed for on 
a mere admission of the claim of the 
defendant if the court has reasons te 
insist upon a clear proof apart from the ` 
admission. . 

(6) The result of a declaratory decree 
on the question of status, such as in 
controversy in the instant case, affects 
not only the parties actually before the 
Court but generations to come and in 
view of the consideration, the rule of 
present interest as evolved by case law 
relating disputes about property does 
not apply with full force. 

(7) The rule laid down in S. 43 of the 
Specific Relief Act is not exactly a rule 
of res judicata. It is narrower in one 
sense and wider in another,” 
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.8. Mr. Ramji Saran, learned counsel 
for the intervenor opposite party No. 5 
also relied strongly. upon a Supreme 


Court decision in: Razia Begum’s case, 


(AIR 1958 SC 8 f: (supra), and contend- 
ed that when the ‘court below has exer- 
cised the discretion in favour of the 
intervenor in adding him as party de- 
fendant in the suit no interference 
should be made in his revision applica- 
tion as it cannot be said that the exer- 
cise of discretion was not made judi- 
cially, 


9. Learned counsel relied upon prin- 
ciple No. 1 aforesaid and drew my atten- 
tion in particular to a portion of the 
aforesaid Supreme Court decision where 
the point as to the exercise of judicial 
discretion has been dealt with. Atten- 
tion was drawn towards the end of 
para 7 and the beginning of para 8 of 
the said Supreme Court decision where 
it has been stated as follows: 


“It would thus appear that the Courts 
in India have not treated the matter of 
eddition of parties as raising any ques- 
tion of initial jurisdiction of the Court 
It may sometimes involve a question of 
jurisdiction in the limited sense in 
which it is used in S. 115 of the Civil 
P. C. It is no use multiplying references 
appearing on the construction of the 
relevant rules of the Code relating to 
the addition of parties. Each -case has 
to be determined on its own facts and 
it has to be recognised that no decided 
‘case has been brought to our notice 
which can be said to be in all fours with 
the facts and circumstances of the pre- 
sent Case.. aa 


10. Two single Judges’ decisions were 
also cited at the Bar namely Chakorł 
Mahton v. Mahadea Singh, (AIR 1952 
Pat 433) and Umesh Chandra v. Kapil- 
deo Narain (1969 BLJR 264), for the 
principle that where presence of a per- 
son before a court is necessary in order 
to enable the court effectually and com- 
pletely ta adjudicate upon and settle all 
the questions in the suit such person 
should be added as party defendant. 
This principle again is. well known and 
cannot be disputed and its applicability 
depend upon the facts end circumstances 
of the case. f 


‘11. Mr. Ramji Saran contended that 
principle No. 1 laid down. in Razia 
Begum’s case (AIR 1958 SC 886) (supra), 


‘cumstances of the case. 
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which I have quoted above fully applies 
to the present case according to which, 
no interference should be made if judi- 
cial discretion has been exercised in 
favour of adding a party under O. I 
R. 10 considering all the facts and cir- 
It is, there- 
fore, necessary to note the circumstances 
under which the petition under O. I 
R. 10 C. P. C. was entertained and allow- 
ed. I have already pointed out above 
that defendant No. 4 joined in the com- 
promise with the plaintiff was (ileg) 
afterwards he himself alleged it to be a 
collusive (illeg) it would appear that 
defendant No. 4 would suffer a collusive 
decree in favour of the plaintiff. It is 
not disputed that the intervenor is claim- 
ing the right title and interest in the 
property under the said defendant No. 4 
The intervenor has also produced in sup- 
port of his claim two registered sale 
deeds which support the allegation made 
in the petition under O. 1 R. 10 and it 
cannot be said, in the circumstances of 
the case, that his claim was baseless. It 
is also clear that defendant No. 4 having 
parted with the right, title and interest 
in the suit land was least interested te 
fight the litigation and in fact‘ filed a 
compromise petition though afterwards 
he resiled from it. It is further clear 
that the petition which was afterwards 
filed by defendant No. 4 challenging the 
compromise was not contested and he 
suffered a decree by allowing the said 
compromise to be recorded ex parte. 
Thus, the intervenor who, claims under 
defendant No. 4 is vitally interested to 
safeguard the title of defendant No. 4 
and see that he had good title to convey 
te the intervenor. an the date of pur~ 
chase by him. In these circumstances 
the court below has exercised its discre- 
tion to add the intervenor as party de- 
fendant No. 5 and therefore, in the cir- 
cumstances of the case it is difficult to 
hold that the discretion was not judi- 
cially exercised. . 


32. For the reasons discussed above, 
I am of the view that there is no merit 
in this application and it is accordingly 
dismissed with costs. Hearing fee is 
assessed at Rs, 108/-. 7 


Applicatien dismissed. 
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LALIT MOHAN SHARMA AND 
S. ALI AHMAD, JJ. 

‘Shree Baidyanath Ayurved Bhawan 
Pvt. Ltd., Patna, Petitioner v. State of 
Bihar and others, Respondents. 

Civil Writ Jur. Case No. 1827 of 1974, 
D/- 27-9-1977. 

Constitution ` of India, Art. 226 — 
Mandamus — Money claim (refund of 
duty) against Government — Not based 
on any provision of a statute but was 
like a claim between a creditor and a 
debtor — Held mandamus could not 
issue — Suit would be the proper course. 

Where the petitioner seeks the writ 
of mandamus directing the State to re- 
fund the duty illegally collected, such 
an application is not ordinarily main- 
tainable for the simple reason that such 
a claim can always be made in a suit 
and in such a suit it is open to the State 
to raise all the possible defences includ- 
ing the plea of limitation. AIR 1965 SC 
1740 Followed. AIR 1962 SC 1320, AIR 
1963 SC 928, AIR 1964 SC 1006 Disting., 
CWJC No. 387 of 1971 D/- 13-12-1973 
(Pat) Relied .on. (Para 6) 

Anno! AIR Comm. Constitution of 
India, (2nd Edn.) Art. 226, N. 115. 
Cases Referred: Chronological Paras 
(1973) CWJC No. 387 af 1971 D/- 

‘13-12-1973 (Pat) 
AIR 1965 SC 1740 
AIR 1964 SC 1006 
AIR 1963 SC 622 
AIR 1963 SC 928 
AIR 1962 SC 1320 
AIR 1952 SC 16 


Tara Kishore Prasad and K. N. Gupta, 
for Petitioner; Md. Khaleel, 3rd Govt. 
Pleader with Jawahardhari Singh, Jr. 
Counsel to Standing Counsel, for the 
State; Ashwini Kumar Sinha, for Union 
of India. 


LALIT MOHAN SHARMA, J.:— By 
this writ application, the petitioner 
wants the High Court to direct the res- 
pondent No. 1, State of Bihar, and res- 
pondent No. 3, Commissioner of Excise, 
Government of Bibar, to pay to the peti- 
tioner a. sum of Rs. 91,723.80 P. ‘The 
question raised in this case relates to 
the maintainability and/or propriety of 
issuing such a.writ. - 

2. The petitioner has been carrying 
on business of manufacturing medicinal 
preparation according to the “Ayurvedic 
na er LCCC CD, 
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system of medicine and it -has been 
manufacturing one of the items known as 
Mrit Sanjivani Sura by the process of 
fermentation and distillation in accord- 
ance with the Ayurvedi stem of medi-~ 
cine as prescribed in-dncient and autho- 
titative books on the subject. The 
article was subject to payment of ex- 


cise duty under the- Bihar and Orissa’ 


Excise Act, 1915. In 1955, the Parlia- 
ment passed Medicinal and Toilet Pre- 
parations (Excise Duties) Act which 
came into effect on the Ist April, 1957. 
The rate of duty payable under this 
Central Act was considerably lower than 
that payable under the Bihar Excise Act, 
and the petitioner asserted that the duty 
on Mrit Sanjivani Sura was not there- 
after payable under the Excise Act. 
Both the Central Government and the 
State Government insisted that the item 


_was not a medicinal preparation attract- 


ing the Medicinal and- Toilet Prepara~ 
tions (Excise Duties) Act and the duty 
was leviable under the State Excise Act, 
The petitioner filed an application under 


Article 32 of the Constitution of India. 


before the Supreme Court, which was 
registered as W.P. No. 352 of 1961 and 
was allowed along with other similar ap- 
plications by a common judgment dated 
Tth Sept., 1962. The judgment has been 
reported at page 622 of AIR 1963 SC, 
The State of Bihar had, in the mean- 
time, collected the duty in accordance 
with the higher rate under the Bihar 
Excise Act, and the petitioner was ask- 
ing for a refund of the excess amount 
so collected. The Supreme Court, how- 
ever, did not grant any relief for refund 
and left the petitioner to take up the 
question with the State Government, 
The operative portion of the judgment is 
in the following words :—~ (at p. 629) 


“We, therefore, allow the petitions and > 


direct that these three medicinal prepa- 
rations should not be taxed under the 
various Excise Acts in force in various 
States and can only be taxed in accord- 
ance with the provisians of the Medici- 
nal and Toilet Preparations (Excise 
Duties) Act. We pass no order as to 
the claim for refund for that is a mat- 
ter which the petitioners can take up 
with the State Governments ponerrned 
according to law.” 

According to the statement in para 1r 
of the present writ application, the ex- 
cess sum, collected by the State Govern- 
ment amounted to Rs. 91,723:80 and the 
petitioner . moved the Excise Department 
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-of the State af Bihar by a letter dated 
the 17th Oct, 1962 addressed to the 
Minister of Excise, Bihar. As the re- 
quest was not acceded to, the demand 
was reiterated and on 21-1-1963, a state- 
ment of accounts as included in Anne- 
xure 5 was also filed. It is further 
asserted that on the 25th Dec., 1963, a 
memorandum was submitted to the Chief 
Minister, Bihar and the demand was re- 
peated to the Commissioner of Excise, 
Bihar by a letter dated 31-3-1964 (Anne- 
xure 6). Another letter (Annexure 7) 
was sent on 6-4-1964 and thereafter on 
12-4-1969 a further letter (Annexure 8) 
was addressed to the Commissioner of 
Excise. The petitioner appended to the 
writ application as Annexure 9 a copy 
of the letter from the Commissioner of 
Excise dated 13-5-1969 addressed to the 
petitioner stating that no decision had 
been taken by the Government on the 
question and information would be sent 
after the matter was decided. The peti- 
tioner, thereafter, sent another letter as 
contained in Annexure 10 dated 28-10- 
1974 te the Commissioner of Excise, 
Bihar, afid the Secretary to the Govern- 
ment of Bihar, Excise Department, re- 
minding them to pass an order for re- 
fund in accordance with the judgment 
of the Supreme Court. In para 22 of 
the writ application, it was stated that 
the petitioner on 11-11-1974 learnt that 
-its claim for refund had. been rejected 


without assigning any reason and in the ` 


writ application the petitioner prayed 
for a writ in the nature of certiorari 
quashing the order of the State Gov- 
ernment refusing to refund and issuing 
a direction for making payment. The 
application was admitted on 25-11-1974. 
The petitioner - produced as Annexure 11 
to a supplementary affidavit filed on 
22-4-1975 a copy of the letter dated 
. 1-12-1973 written by the Secretary to 
the Government to the petitioner reject- 
ing the claim of refund. - 


. 3. The application has been resisted 
on behalf of the respondents 1 and 3, 
mainly on the grounds that, in sub- 
stance, the relief prayed for was for 
passing a money decree which can be 
done only in a regular suit in a civil 
‘court of ordinary jurisdiction and a writ 
petition is not maintainable, and the 
claim is barred by the rule of limita- 
tion. In a counter affidavit filed by the 
respondents, an attempt has béen made 
to make out a case on merits also against 
the claim of réfund but- in. the course 
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of argument, Mr. Md. Khaleel, learned 
Government Pleader, appearing for the 
respondents 1 and 3 did not advance 
any argument. He strenuously contend- 
ed that a pure money -claim cannot be 
granted by the High Court under its 
extraordinary jurisdiction under Arts. 
226 and 227 of the Constitution. of India 
specially when the application is filed 
so belatedly that a suit for that purpose 
would on the date of the fflmg of the 
writ application, have beem barred by 
limitation. 


4. Mr. T. K. Prasad, appearing for 
the petitioner, contended that the order 


as contained in Annexure 11 to the 


supplementary affidavit was wholly le~ 
gal being contrary to the decision of the 
Supreme Court in M. B. S. Oushadha- 
laya v. Unioh of India (AIR 1963: SC 
622), and for the further reason that the 
grounds for rejection of the petitioner’s! 
claim had not been indicated. It was 
argued that Annexure 11 should be | 
quashed and, as a consequence thereof, 

a direction for payment of the money 
should be given. Alternatively, it was 
submitted that even if the nature of 
Annexure 11 be considered such. that it 
may not be quashed in writ jurisdiction, 
a direction for payment of money simpli- 
citer can be issued by the High Court. 


5. It has been jointly stated by the 
learned Advocates of the parties that 
there are no provisions whatsoever in 
the Bihar Excise Act or the rules framed 
thereunder nor are there any statutory 
provisions anywhere else dealing with the 
refund of duty illegally collected and it 
has not been suggested. on: behalf of the 
petitioner that by refusing to make a 
refund or by writing a letter as contain- 
ed in Annexure 11, the respondents _ 
have violated any statutary provision or 
neglected to perform any statutory duty. 
The steps by the petitioner in demand- 
ing refund have not been taken under 
any particular Act or rule and it ap- 
Pears that the nature of the demand is 
that made by an ordinary creditor from 
his debtor, The letter (Annexure 11) 
does not, to my mind, amount to an 
order passed in-a statutory capacity. It 
is on a par with a letter refusing to 
accede to the demand of a creditor 
written by a debtor and is similar in 
nature to a letter rejecting the demand 
of a person serving a notice under S, 80 
of the Civil P. C, before filing æ. suit: 
It cannot be suggested. that after @ de- 
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mand in a notice under S. 80 of the 
Civil P. C. is rejected by the State, a 
writ can lie, I, therefore, hold that 
there is no question of quashing the 
letter as mentioned in Annexure 11 to 
the supplementary affidavit. 


6. In substance, the sole relief asked 
for by the petitioner in the present case 
is for a writ of mandamus directing the 
State to refund the duty illegally collect- 
ed and it has been established by the 
decision in Suganmal v. State of Madhya 
Pradesh (AIR 1965 SC 1740), that such 
an application îs not ordinarily main- 
Jtainable for the simple reason that such 
a claim can always be made in a suit 
and in such a suit it is open to the State 
to raise all possible defences including 
a plea of limitation. Before the Supreme 
Court, reliance was placed by Mr. M. C. 
Setalvad appearing for the appellant on 
an earlier decision of the Supreme 
Court in the Commr. of Police, Bombay 


v. Gordhandas Bhanfi (AIR 1952 SC 16), 


n° support of the contention that a writ 
could be issued for: refund of money 
even if the petitioner’s right to refund 
did not arise, under any statutory law, 
fut arose under any law. In that case, 
a writ was prayed under S. 45 of the 
Specific Relief Act. Distinguishing that 
case, the Supreme Court in Suganmal v. 
State of Madhya Pradesh (supra) point- 
ed out that in the case of the Commr. 
of Police, Bombay v. Gordhandas Bhanji 
(supra), the duty to refund arose under 
statutory rules. The other decisions 
specifically stating that a mandamus for 
recovery of money could be issued only 
when the petitioner is entitled to recover 
that money under some statute were 
followed (See paragraph 13). It has been 
urged by the learned Government Plea- 
der that a serious question of limitation 
would have arisen if the petitioner had 
filed a suit in Nov. 1974 as a period of 
more than three years elapsed between 
Annexures 7 and 8 and again between 
Annexures 9 and 10 and at no point of 
time an acknowledgment of liability 
was made by the respondents extending 
the period of limitation. Mr. T. K. 
Prasad submitted that the petitioner 
could produce same more letters before 
this court for the purpose of showing 
that the claim in Nov., 1974 was not 
barred by rule of limitation and that 
these letters were not filed with the writ 
application as’ the provision regarding 
limitation prescribed for suits did not 
apply te a writ. application. I do not 


consider it necessary. or advisable to go 
into the question of limitation, appli- 
cable to a suit if it had been filed by . 
the petitioner in Nov. 1974 or if it is 
filed in future; but it must be said that 
the respondents can raise a serious ques- 
uon of limitation which can be appro- 
Priately decided in a suit. 


7. Reliance was placed on the deci- 
sions in Burmah Construction Co. v. 
State of Orissa (AIR 1962 SC 1320), 
Firm Mehtab Majid and Ca. v. State of 
Madras (AIR 1963 SC 928) and State of 


‘Madhya Pradesh v. Bhailal Bhai (AIR 


1964 SC 1006), on behalf of the peti- 
tioner. In the case of Burmah Construc- 
tion Co, v, State of Orissa (supra) the 
writ application was filed before the 
Orissa High Court for, inter alia, declar- 
ing the provisions of the Orissa Sales 
Tax Act authorising imposition of Sales 
tax on certain turnovers as ultra vires 
and for quashing-.that assessment made 
by the authoritie: which resulted in 
illegal realisation of tax. As an ancil- 
lary relief, the petitioner in that case 


‘prayed for a direction on the” State of 


Orissa to refund the illegally collected 
amount of sales tax. The writ applica- 
tion was allowed by the Orissa’ High 
Court, and a direction to refund the 
collected tax was also made subject to 
the rule of limitation mentioned in 
S. 14 of the Orissa Sales Tax Act. The 
first paragraph of the said S. 14 impo- 
sed an obligation upon the Collector to 
refund to the dealer any amount reali- 
sed, but there was a restriction put in 
the proviso to the section by introduc- 
ing a special period of limitation, which 
the High Court ruled, had to be respect~ 
ed. The decision was affirmed by the 
Supreme Court and it was pointed out 
that the petitioner’s application for re- 
fund was founded on the statutory duty 
to refund as mentioned in S. 14. The 
said decision of the Supreme Court can- 
not apply to the case before me for two 
reasons, namely, (i) that the claim for 
refund was made as a consequence to 
the other reliefs entertainable under 
writ jurisdiction and that the duty to 
refund arose under a statute, 


8. In the case of Firm Mehtab Majid 
and Co. v. State of Madras (AIR 1963 SC 
928) (supra) also a direction for refund 
of tax illegally collected was- given by 
way of a consequential relief. In the 
case of State of Madhya Pradesh v, 
Bhailal Bhai (AIR 1964 SC 1006) (supra), 
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t 


it was obseva in para 16 of the Judg- 


ment that the High Courts ‘have . power. . 


for the purpose of enforcement of funda- 
mental rights and statutory rights to 
give consequential relief by ordering re- 
payment of money realised without 
authority ọf law (the word consequen- 
tial has been underlined by me) and in 
para 17 of the judgment it was further 


observed that Article 226 was not in- 


tended to’ supersede the modes, of obtain- 
ing relief through a civil court or to 
deny defences legitimately open in such 


actions. The High Court’s power under 


Article 226 of the -Canstitution is a dis- 
cretionary one -and : specially so while 
. issuing writs of mandamus; and due re- 
gard must be had in every case in rela- 
tion to the facts and circumstances as 
to whether a relief for refund of money: 
should be the subject matter of a regu- 
lar suit in the civil court. I- do not 
agree with the contention raised on be- 
half of the petitioner that since the 
Supreme Court while deciding W. P. 
352 of 1961 (AIR 1963 SC 622) left the 
question of refund for the petitioner to 
take up with the State Government, a 
writ must issue. If the matter were so 
plain, the Supreme Court would have 


itself directed in its judgment. The Su-- 


preme Court did not make any final pro- 
nouncement on that point which was 
left at. large and it was open to the 
ie to file a suit “according to 

w.” 5 : 


9. On a consideration of all the rele- 


vant facts, I hold that the present writ . 


application which, in essence, seeks to 


obtain a money decree simpliciter for ' 
cannot be allowed. My.. 


the petitioner, 
view gets support from a decision of 
this court in C.W.J.C. 387/of 1971 (Stan- 
dard Refinery and Distillery Ltd. v. 
Union of India) disposed of on 13-12- 
1973. The petitioner may file a suit for 
the purpose in accordance with -law and 
it will, be open to the respondents in 
that event to raise any plea by. way of 
defence including a- question of limita- 


tion which may be validly open to them. . 


I would accordingly dismiss: this writ 


application, but would direct the. hac 


to bear their own costs. 


S ALI AHMED, J. ~— I. agree. 
. Writ: ‘Petition dismissed. 


1978 Pat/9 VE Gar 


. Sri Ramjee-v.B... P.. Sah“ m as 


-AIR 1978. PATNA 9. 
“HARI LAL ‘AGRAWAL, ie 
‘Sri Ramjee and others, Petitioners v. 
Bishwanath Pd. Sah and others, Opposite 
Party. 
‘Civil Revn. No. 37 of 1976, D/- 6-9- 
977* > i 5 Ao 
(A) Civil P. C. (5 of 1908), S. 11 — 
Suit by deity tbrough next friend — 


Previous suit, for- same relief by. next 


friend in his own name 
Suit by deity not barred. 
-The deities filed an 
grant permission 
against the defendants in forma paupe- 
ris. The trial court ‘refused the permis- 


application to 


. sion to sue in forma pauperis on. the 


ground that the next friend of the plain- 
tiffs had instituted a title suit previous- 
ly in forma pauperis and allowed the 
same to be dismissed when called upon 
to pay the court fee and, therefore, no 


fresh permission could be granted to ` 


bim. . 
Held, that the fact that the next 
friend had previously instituted a title 
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to file a title suit ` 


suit for the same relief could hardly be - 
a reason for rejecting the prayer of the ` 


plaintiffs for permission to sue in forma 
pauperis as the earlier suit was institut- 
ed by the next friend alone in his own 
name, and not on behalf of deities. 


(Para 7) . 


Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 11, N. 70. 

(B) 
E. 1 — Suit by deities through next 
friend — Capacity of next friend to pay 
court fee — Not relevant, 

Where a person under same disability, 
such,as a deity, must come to court 
through same next friend the capacity or 


capability of the next friend cannot be a 


relevant consideratian for grant or 


` refusal of the application to sue in forma 


pauperis filed on behalf of such a per- 
son, The enquiry regarding the means 
to pay. the prescribed court fee is neces- 
sarily confined to the capacity of: the 
panii themselves, and not of anybody 

e. 

Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 33, R: 1, N. 13. ` 

(C) Civil P. C. (5 of 1908), 





Verma, Sub. J., 
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Civil P. C. (5 of 1908), O. 33,- 


(Para 8) . 


0. 33 
R. 1 — “Sufficient means” — - Suit by 
.* (Against . order ‘of Sheo Kumat. Prasad -` 


, ist: Court, Muzaffar- `: 
- pur, .D/- 27-11-1975:) 


' means” 
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deity — Defendant alleged to be in con- 
trol of income from property of deity — 
Deity. held to have no sufficient means. 

The possession that is spoken of in 
the Explanation to O. 33, K. 1 is not the 
possession of property, but of “sufficient 
The possession of “sufficient 
means” refers ta the possession of suffi- 
cient realisable properties which ` will 
enable the plaintiff to pay the court- 
‘fee on the plaint. In other words, the 
proper test to be applied to decide as 
to whether a person has sufficient means 
is to. see whether in the circumstances 
of the case, he can succeed in raising 
anything substantial. AIR 1957 Pat 562 
' Rel. on. (Para 9) 
. Anno: AIR Comm. C. P. C: (8th Edn.), 
O. 33, R. I N. 3&6 
Cases Referred : 
AIR 1957 Pat 562 : 

Sheo Dayal Singh, Madan Pd. Sion 
and D. P: Choudhary, for Petitioners; 
Kumar Brajendra Nath, io Opposite 
Party. 

ORDER :— _ This application in revision 
is directed against the order of the 
learned Subordinate Judge, Muzaffarpur, 
refusing to grant permission to the peti- 
tioners-applicants to sue the defendants- 
opposite’ party in forma pauperis under 
the provisions of O. 33 of the Civil P: C. 

2. The petitioners intend to institute 
a title suit against the defendants through 
their next friend, one Shri Hari Shankar 
Prasad, inter alia for the removal of. the 
deferidants first party, the shebaits of 
the petitioner deities and for appoint- 
ment of new shebaits in their place, for 
framing a scheme for the proper manage~ 
ment of the properties of the petitioners 
“and for rendition of accounts of the in- 
come and expenditure by the defendants 
first party. 


3. In the plaint, a copy of which was 
annexed to the application in question, 
the petitioners have stated that the de- 
`- fendants first party were acting in vio- 
lation of the terms of the deed of trust, 
were misappropriating the income of the 
properties of the petitioners and were 
not paying anything to them. 

4. A report was called for from the 
Deputy Collector, Incharge. Legal Section, 
Muzaffarpur, as to the pauperism of 
these petitioners. The report dated 
10-9-1963 of the District Kanoongo who 
made local enquiry. shows that the peti- 
tioners were in possession of some mave- 
able articles only valued at Rs. 118/- an- 
proximately, a 
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refused permission :to sue in forma 
pauperis ta the petitioners. on three 
grounds, namely, (i) Hari Shankar Pra- 


sad, the next friend of the petitioners, 


had instituted Title Suit No. 60 of 1967 


previously in forma -pauperis and_.allow- 
ed the-same to be dismissed when called. 
upon to pay the court-fee and, therefore, 
no fresh permission could be granted to 
him; (ii) Hari Shankar Prasad, the next 
friend of the petitioners, was himself in 
possession of sufficient means and could 
pay the court-fee; and (ili) the petitioners 
are themselves possessed of sufficient 
properties which yield enough income 
and are capable of paying the court- fee. 


6. I have heard learned - counsel for 
both sides. and having examined the 
facts and circumstances of the case,° am 
satisfied that the order passed by the 
learned Subordinate Judge is wholly 
erroneous and must be set aside as none 
af the grounds given for refusing the 
prayer of the petitioners for grant of 
their application to sue the defendants- 
i party in forma pauperis is yeng 

aw. 


7. The first ground that Hari Shankar 
Prasad had previouslv instituted a Title 
Suit No. 60 of 1967 for the same relief 
could hardly be a reason for rejecting 
the prayer of the petitioners as the ear- 
lier suit was instituted by Hari Shankar 
Prasad all alone in his own name, and 
not on behalf of the deities, the present 
petitioners. It is not disputed that the 
present petitioners have got an indepen- 
dent right and cause of action, apart 
from. their next friend, to maintain an 
action against the defendants opposite| 
party. i 


8 Once it is held that the present 
action by the petitioners is different from 
the earlier suit of Hari Shankar Prasad, 
who,in the present action is acting as 
the next friend of the petitioners, the 
second ground: that the next friend has 
sufficient means and can pay the court- 
fee, stands self-condemned. 


The présent suit is by the deities and 
the’ enquiry that was to be made’ ‘by the 
Court below on their application to sue 
in forma pauperis was to see as to whe- 
ther the petitioners as such were pauper 
or not. In other words, as to whether 
they were possessed of sufficient means ta 
pay the court-fee prescribed by law on 
the plaint in suit,the capacity of the next 
friend to pay the court-fee was not a re- 


ALE 
5. The learned Subordinate Judge has l 


2 


1978 ` 


levant consideration at all in this regard., 
Therefore, the learned Subordinate Judge 
has fallen into an apparent-error of law 
in rejecting the application of the peti- 
tioners on the ground that their. next 
friend had sufficient means and. could 

pay the court-fee. Where an applica- 
tion is filed by a person under: some dis- 
ability, such as the’ petitioners, “who are 
deities, they must come to the Court 
through some next friend according to 
the procedure. The ‘capacity ar capabi-~ 
lity of the next friend cannot be a rele- 
vant consideration for grant or ‘refusal 
of the’. application. filed on behalf of such 
a` person. - The -enquiry ‘regarding the 
means to. pay the “prescribed court-feé 
according to law is necessarily confinéd 
with respect to the capacity of the peti- 
tioners rar and not of anybody 
else.. - i 


9. The. third ground that ‘the: deities 
were possessed of -sufficient -properties 
yielding enough income is also erroneous 
and mmisconceived. The very . allegation 
in the application for permission to sue 
in forma pauperis and the accompanying 
plaint indicates that the defendants first 
party were in full control of the income 
of the petitioner-deities who were mis- 
appropriating the :ihcome in complete 
deprivation of. and detriment to the peti- 
tioners. The petitioners, therefore, can- 
not be said ‘to: have any dominion or con- 
trol over the income or the usufruct of 
the properties and, therefore, they can- 
not be said to be in possession of “suffi- 
cient means” ;to enable them to pay the 
prescribed court-fee. The possession 
that is spoken of in the Explanation to 
R. 1 of O. XXXII of the Civil P. C. is 
not the possession , of property, but of 
“sufficient means”. The possession of 
“sufficient means” ‘refers to the , posses- 
sion of sufficient | realisable properties 
which’ will enable the plaintiff to pay the 
court-fee on the plaint. In other words, 


the proper test to be applied to decide as’ 


to whether à person has sufficient means 
within the meaning of R. 1 of O.'33 of 
the Civil P. C. is to see'as to whether in 
the circumstances of the case,* he can 
succeed in raising anything substantial 
by his exercising that power.’ In ‘the 
case of Ramdas Sahu v. Ram Chandra 
Sahu (AIR. 1957 Pat 562), it was held by 
a Bench of this Court that what- has to 
be decided in an application for leave to 
sue in forma pauperis is ‘whether the 
person making the application is or is-not 
a: person possessed of sufficient means — 
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to pay the court-fee. A mere ‘claim to 
a property -is not ‘means’ -within the 
meaning ‘of .O. 33, R. 1, and hence it can- 


` not be taken into account for determining 


the question whether’ the petitioner is 8 


. pauper. under O. 33, R. 1- 


+ 10. Having -examined the facts. and 
the materials on the record of the case. 
it is established that the petitioners are 
not possessed of sufficient means- which 
can enable..them to.pay the court-fee. 
Accordingly, it must be held that the 
learned Subordinate Judge has committed 
an apparent error of jurisdiction in re- 
fusing the prayer of the petitioners to 
sue the  defendants-opposite party in 


‘forma pauperis on erroneous grounds. I 


would, therefore, allow this applicatian 
and grant leave to the petitioners to sue 
the defendants-opposite party In forma 
pauperis, In the circumstances, however, 
I shail make „no ‘order as to costs. 
‘Revision allowed. 


' 





AIR 1978 PATNA 131 
(RANCHI BENCH) 
8 K JHA AND. SHIVANUGRAH . 
o . NARAIN, JJ. 

Rampati ‘Singh, Petitioner v. State of 
Bihar and, others, Respondents. - 


Civil Writ Jur, Case: No. :.990 of 1976, 
D/- 23-8-1977. A 


“Constitution of India, Arts. ae 14 
— Mandamus — -Writ of -—. Writ 
sought - against order for Kak auc- 


tion sale of: forest coupe — Bid knock- 
ed: down in favour of petitioner iñ 
earlier auction sale — No settlement 


-by competent authority for direction of 


State Government to hold fresh auec- 
tion -— Held, action of State , Govern-. 
ment in ordering fresh auction not 
discriminatory — No legal or contrac- 
tual right was acquired by petitioner 
— Mandamus to quash order of hold- 
ing fresh auction not issuable. . Ee, 

..In the application for issuance of a 
writ of mandamus, the petitioner can 
succeed only if the statute imposes a 


a legal duty and the petitioner has a 


legal . Tight under the statute to en- 
force its performance. In order that a. 
mandamus may issue to compel, the 
authority to do something, both a le, 
gal statutory right in the party aggriev- 
ed and the corresponding -statutory ob- 
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ligation ‘on the- public authority must 
exist. Where questions of pure alleg- 
ed breach of contract are involved, no 
writ or order can issue under Article 
226 of the Constitution. (Para 6) 

At the auction sale of the forest 
coupe,‘ the petitioner was the highest 
bidder in whose favour the bid was 
knocked down. But no settlement of 
the coupe in his favour was effected by 
the competent authority who was de- 
legated with powers to make settle- 
ment by State Government, as’ the 
validity of auction was questioned by 
a party offering much more higher 
price backed by adequate security de- 
posit. The State Government as repo- 
sitory of powers to make settlement 
of forest produce within State direct- 
ed holding of fresh auction in the in- 
terest of public revenue. Held, that 
the petitioner did ‘not acquire any le- 
gal right merely by virtue of his be- 
ing the highest bidder nor a contrac- 
tual right in absence of approval and 
settlement of the auction sale. The ac- 
tion of the State Government in the 
circumstances of the case was neither 
discriminatory vis-a-vis the petitioner 
attracting infraction of Art. 14 nor 
improper or uncalled for, much less 
arbitrary or unwarranted. Therefore no 
writ’ of mandamus to quash the order 
of State Government to hold fresh auc- 
tion could be issued. AIR 1966 SC 
3384; AIR 1973 SC 964; AIR 1974 Pat 
230; AIR 1977 SC 1496; AIR 1954.SC 
‘592; AIR 1966 SC 1404, AIR 1975 Pat 
199, Referred. (Paras 7, 9, 10) 


Anno: AIR Comm, Constitution of 


India (2nd 1974 Edn), Art. 226, N. 17 


(Œ) and N. 123. 

Cases Referred: Chronological Paras 

AIR 1977 SC 1496 6, 8 

1975 Pat 199 9 

1974 Pat 230:1973 BLJIR 657 6 

1973 SC 964:1973 Lab IC 229. 6 
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AIR 1966 SC 334 . 
AIR 1966 SC 1404:1966 Cri LJ 1067 
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` Jaya Narain and Kapildeo Singh, for 
Petitioner; Ram Nandan Sahai Sinha, 
for Respondents. 

ORDER:— The petitioner in this áp- 
plication under Art. 226 of the Con- 
‘stitution of India has prayed for the 
‘issuance of-a- writ of mandamus or any 
“other ` -appropriatė writ -or ‘direction ‘ ‘to - 


Rampati- Singh v. State -` 


‘that the auction of 


ALR’ 


quash the order for fresh auction- of 
lot No: 166: of Kolhan Forest Division- 
and to command the. respondents te . 
execute a deed of: lease in favour of . 
the petitioner. r . 


2. The facts are short and simple. 
By a notification published in the Bi- 
har Gazette dated the 3rd Sept., 1975 
there was a notice of auction sale of 
forest coupe under the Kolhan Forest 
Division for the period 1975-76 ending 
on the 31st Dec., 1976. In this case we 
are concerned with only one lot, 
namely, lot No. 166 corresponding to 
plot No. 166. A public auction of the 
coupe of the aforesaid forest division 
was held in accordance with the notice’ 
published in the aforesaid notification 
from the 10th of Sept., 1975 to the 
13th Sept., 1975 and the auction of 
lot No. 166 is said to have taken 
place on the 12th Sept. 1975. The 
average price for which the particular 
coupe in question had been settled 
during the last three years was Rupees 
60,495 and the reserve price fixed 
for the year 1975-76 was Rs. 61,900. 
Six auction-purchasers including the 
petitioner took part in the’ auction sale 
of lot No. 166. The petitioner’s bid 
was the highest being Rs. 65,200. The 
Divisional Forest Officer, respondent 
No. 4, who was conducting the auc 
tion, knocked down the bid in favour 
of the petitioner. The petitioner de- 
posited the security money after the 
aforesaid auction, as was envisaged by 


‘the terms in the notification, ‘aforesaid: 


According to the petitioner’s case, on 
18th of Sept., 1975,.i e. after six days 
of the auction, ‘Messrs D. N. Prasad 
and Company of Manoharpur, which 
has not been made party to this ap- 
plication, filed an application before 
the Additional Chief Conservator of 


Forests, respondent No. 3, to the ef 
fect that on the 12th Sept., 1975 at 
1.20 p.m. Shri D.: N. Prasad- repre- 


senting M/s. D. N. Prasad and Com- 
pany left the place of auction for the 


‘State Bank of India, Chaibassa, be- 


cause under the notification no - bid 


‘was to be held during the period from 


1.30 p.m. to 2.30 p.m. It was alleged 
lot- No. 166 had 
taken place during that period so` that 
the- aforesaid -Messrs D.-N. Prasad and 


‘Company could not’ participate in ‘the 


‘auction.’ The- petitioner asserts. “that 
‘such a-petition had been* filed’ on”: in- 
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gorrect facts with ulterior . motive by 
the aforesaid D. N. Prasad and Co. 
since that firm was neither represent- 
ed by any. one nor was, for that mat- 
ter, Shri D. N. Prasad present at any 
time during the auction of the con- 
cerned lot. All the same, Messrs D. 
N. Prasad and Company had, in its 
application to respondent No.-3, of- 
fered a minimum price of Rs. 75,000 
for the settlement of the aforesaid 
lot. On 19-11-75, however, it sent an- 
other application to the Chief Conser- 
vator of Forests, Bihar, respondent No. 
2, in which it offered Rs. 85,000 and 
along with the letter a bank draft of 
Rs. 10,000 by way of security deposit 
was also sent to respondent No. 2, 
which, according. to the  petitioner’s 
ease, was illegally accepted by him. 
Be that as it may, on thé aforesaid ap- 
plication of D. N. Prasad: and Co, 
respondent No. 3 called. for a report 
from respondent No. 5, the Conserva- 
tor of Forests (wrongly mentioned as 
Forest Conservator), Southern Circle, 
Ranchi. Respondent No. 5, in his 
turn, sent a copy of the letter to the 
Divisional Forest. Officer, respondent 
No. 4, for his comments. Ultimately, 
respondent No. 4 reported that the al- 
legations made by the aforesaid M/s. 
D. N. Prasad & Co. were factually in- 
correct. This report of: respondent No. 
4 was duly endorsed to respondent No. 
5 who sent the same to respondent 
No. 3. Ultimately, 
ditional Chief Conservator of Forests, 
respondent No. 3, wrote a letter . to 
the State Government.in the Forest 
Department, a copy whereof has been 
marked Annexure 1 to the applica- 
tion. The entire set of facts ‘as de 
tailed above have been set out in An- 
nexure 1, by which, after reciting all 
the facts, Government orders were 
solicited as to whether there should 
be a re-bid at a fresh auction of the 
aforesaid lot No. 166 or the. bid of the 
highest bidder (namely, the petitioner) 
be. approved. It was further. suggested 
‘by respondent No. 3 in that 
that if the Government. decided that 
ithere should be a fresh auction of that 
ilot the minimum. reserve price for the 
Settlement. should be. fixed at Rupees 
185,000. In para. 19 of the writ peti- 
‘uon, the petitioner has. alleged that 
he has come to know from .a. reliable 
source: thatthe: respondent . State- has . 
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however, the Ad-~ 


letter - 
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passed an order for fresh auction of 
lot No. 166 under Kolhan Forest Divi- 
sion and as the said order was not 
available to the petitioner, the . same 
was not being produced in this Court. 
A prayer was accordingly made for 
calling up of that order for the pur- 
pose of quashing the same. 


3. A counter-affidavit has been filed 
on behalf of the respondents wherein 
it has not been denied that the State 
Government has issued such a direc- 


tion for holding a fresh public auction 


for the settlement of lot No. 166. As 
a matter of fact, there is a tacit ad- 
mission in para. 5 of the counter-affi- 
davit regarding such a direction for 
fresh auction issued by the State Gov- 


ernment. It has, however been sub- 
mitted in the counter-affidavit that 
the petitioner had not acquired any 
legal and valid claim over the coupe 


since the settlement in favour of the 
petitioner had not been approved by 
the competent authority. Under spe- 
cial condition of sale in Part IT of the 
notification referred to above in Cl. 13 
it had been specifically mentioned that 
“Jab tak sakchham padadhikari dwara 
anusamarpit nahi ho jai tabtak koyi 
bikri manya nahi samjha jayega.” 
In other words, until there is approval 
by the competent officer no sale or 
settlement shall be binding. 
.4. Learned counsel for the parties 
agreed before us with reference to a 
copy of the notification aforesaid that 
such was a condition expressly stipu- 
lated for any settlement to be bind- 
ing even after the auction. This was 
one of the special conditions in Part . 
II of the notification which was to 
govern all cases of settlement of vari- 
ous coupes under that notification. And, 
the petitioner did know about it. -It 
was also agreed by the learned cow- 
se] for the parties that the competent 
authority’ on the relevant date was 
the Chief Conservator of Forests. As 
a matter of fact, a copy of the Gov- 
ernment order as contained- in the 
letter of the Deputy Secretary to the 
Government in the. Forest Department, 
addressed to the Conservator of Forests 
numbered A/F-L-268/72/1699-F, dated 1 
April, 1972/10 Oct. 1972, was produc- 
ed before us, which showed that the 


competent officer to accord sanction or 


approval. to -all settlements of forest 
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coupes, whereas the minimum reserve 
Jama for a year is more than Rupees 
40,000- and less tham Rs. 1,00,000. is 
_ the Chief and ea of . Forests. It 
may also be useful ‘ mention here 
that a letter dated 14/15th Jan. 1976 
was issued -by the Joint 
the Government -in the -Forest Depart- 
ment to , the Chief Conservator. of 
Forests, ‘thé Additional Chief ‘Conserva- 
tor of Forests,- all ‘Conservators. of 
Forests and all ‘Divisional ` Forest Offi- 
cers intimating that’ Additional , Chief 


Conservator No. 1 was delegated , the. 


power to“ accord sanction or. approval 
which had ‘been, under the 1972, _order, 
' delegated to the Chief Conservator of 
prea à 

There 


was a controversy, i 


ae as. to whether actually the. bid > 


was held between 1.30 P.M. and 2.30 
p-m. during which. period there shinii 
not ,have been a bid or whether ` 

stand taken by D. N. ETA 
was a frivolous one. We, however, 
proceed upon the assumption that, as 
reported by the Additional Chief Con- 
servator of Forests in Annexure 1, the 
allegation made by. D.. N. Prasad and 
Co. against | respondent No. 4 was aS 


wa 


eed incorrect. me oe 

‘6. The relief prayed for in the ap= 
plication being essentially for the is- 
suance of a-writ of' mandamus, it is 
ell settlëd that >the ‘petitioner can 
succeed only if the statute imposes a 
legal duty and the petitioner has a`le- 
gal right under the’ statute to enforce 
ifs performance.’ It is- also well set- 
tled that in order that a mandamus 
may issue to compel the. authority to 
do something, ‘both ‘a ‘legal statutory 
right in the’.party aggrieved and” the 
corresponding statutory obligation on 













Sathramdas Lalvani. v. N. 
. Shah, (ATR 1966 SC 334), Dr. Uma- 
t Saran.v. State of Bihar {AIR 
1973. SC 964), . B. K. Sinha: v. State of 
Bihar (1973 BLJR 657): (AIR 1974 Pat 
230) and Radhakrishna ‘ Agarwal v, 
State of Bihar (AIR 1977 SC 1496),: - 


Rampati Singh v. State - 


Secretary. to- 


A.L R 

7. ‘With regard to tħe`-question -as to 
whether the petitioner has been able 
to ‘establish a legal right in’ himself, 
on ‘the facts--before us- we ‘do’ not. feel 
persuaded to hold that he has acquir- 
ed any -such legal right: Mr. Jaya. 
Narain, learned counsel for the peti- 
tioner, agreed that there was' no ex- 
press sanction -or .approval accorded ei- 
ther by the ‘Chief Conservator of 
Forests, - respondent No. 2, or ‘by the 


_ Additional Chief Conservator of Forests 


respondent: No. 3 to the settlement in 
favour of the petitioner. Learned coun- 
sel, however, submitted that in view 
of the letter of respondent No.3 (An- - 
nexure 1) it ought to be held that the 


. Additional ‘Chief Conservator of Forests 
“was seized of the matter-and he 


had 
applied his mind to the- - facts of the 

e. He ‘had also reported that the 
allegation of .D. N. Prasad and. Co. 
with regard. to the © auction having 
been held between 1.30 ‘p.m. and 2.30 
p.m. was palpably wrong. That being 
so, we should assume that but for an 
extraneous’ matter having “intervened 


‘in the shape of a frivolous letter from 


D. N. .Prasad and Co. respondent No. 
3. must be’ deemed to- have tacitly given 
his seal of approval to the settlement 
made in favour.of the petitioner, by 
virtue of his being: ‘the highest | bidder. 
We are afraid. there is -ño force in this 
contention. -No question: of ‘any tacit 
approval . arises where a sanction by 
the competent authority’‘is to be ac- 
corded; not even.a contractual right in 
favour of the party emerges ‘until a 
clear approval. Reference in this con- 


` nection -may be made':to a decision” of 


the Supreme Court in `K. N. ` Guru- 
swamy v. State of Mysore (AIR 1954 
SC 592). The ‘petitioner,:. therefore, 
cannot be held to have acquired any 
legal right merely by virtue -of his be-| 
ing. the highest bidder in whose fa- 
vour the bid was knocked down: 

8. Mr. Jaya Narain next contended 


that in cases like ‘the instant one 
breach `of public duty was. involved. 


-In such cases “whenever the State or 


its agents or officers deal with a citi- 
zen, either when making a transaction 
or after making it, acting in exercise 
of powers under the terms of a con- 
tract between the parties, there. is a 
dealing -between the State and the 
citizen” which involves performance of 
certain legal-‘and.’ public duty. Such a 


1978 . 


wide proposition- had. -been wadvanced 
before the Supreme Court inthe. case 
of Radhakrishna Agrawal. 
SC 1496) (supra)“and the contention 
was rejected in these terms in para- 
graph 17: - har he ogden or 

‘Tf we were. to accept: this very 
wide proposition, every 
breach of contract by the State or its 
agents or its officers would call for 
interference under Art. 226 of the Con- 
stitution. We do not consider this to 
be a sound proposition at, all.” 


9. Learned Counsel. for the- peti- 
tioner also submitted that assuming 
that the competent authority _ had. not 
accorded sanction’ so far, even so` the. 
interference by the State Government 
vitiates the due and legal exercise of 
that power and ‘discretion by ‘the 
competent authority. ‘The ` argument 
is that if the State Government had 
not intervened in the matter and issu- 
ed a direction for a fresh auction” to 
be held, from the purport: and tenor 
of the letter (Annexure ‘1) it- appears 
that the office of the Conservator. ‘of 
Forests was in favour of ‘accepting and 
according -approval -to *the settlement 
in favour of the petitioner. Such a 
submission is again fallacious.: As has 
already been pointed out earlier, the 
State Government, which is the repo- 
sitory of powers to make settlement of 
forest . produce’ within the State, 
has delegated its. powérs with re- 
ference ‘to financial limits to its offi- 
cers in the forest department. Delega- 
tion, as the word. is generally used, 













- himeelf - Accepting:, this, 
both Supreme Court ‘as well ` as: this 
Court have laid it down. that with the’ 


delegation of a principal’s - power the | 


exercise of the power by the -_princi- 
pal itself is not precluded since the 
principal is not denuded . of its. powers 
[refer to . Godavari S. -Parulekar .v. 


State of Bihar (AIR 1975 Pat "199)}-. I 
cannot, therefore,. be said that the 
terference by the. State Government at 
he instance of the -Additional Chief 
Conservator of Forests himself: in ‘the 
interest of public- revenue’ was either 


Rampati:: Singh v.: 


(AIR 1977. - 
_and the- 


case . of a. 


State ~ [Prs. 8-11] - Pat. 135 


improper . or -uncalled for, :. much less| 
arbitrary: or unwarranted. © . - 


10. ‘Our attention was ° ‘also invited 
to certain” ‘averments “in the petition 
“supplementary affidavit ` as 
well as to the petitioner's rejoinder to 
the counter-affidavit'- of ‘the respon- 
dents wherein certain instances have 
been given where, if once bid was 
knocked down in favour of the highest 
bidder, it was not.directed to be re- 
opened at the’ instance of a third party 
even ‘though he ` had’ offered higher 
sums of money.- This,- it was’ submit- 
ted, was a pointer“ to: discrimination 
against the petitioner attracting the 
infraction. of Art. 14 of the Constitu- 
tion. In the counter-affidavit of the 
State, however, it has been categori- 
cally stated that in all such cases as 
were referred to by “the petitioner the 
offer was made by third parties with- 
out the backing of any security. In 
such cases, therefore, the authorities 
did not feel confident that- the offers 
were genuine. In the instant case, how- 
ever, the offer of Rs. 85,000 by DÐ. N. 
Prasad and .Co. was: backed by ase- 
curity deposit of Rs. 10/000 sufficient 
to induce confidence: Learned counsel 
for the .. petitioner, . relying upon a 
statement in the petitioners rejoinder 
to . the counter-affidavit, submitted 
that that security deposit made by D. 
N. Prasad and Co. had been withdrawn 
sometime’ in. March, 1977, as is borne 
out by letter No. 1199 dated . 1-3-77 
from the Chief Conservator of Forests 
to Messrs D. N. Prasad and Co., a copy 
whereof has been marked as Annex- 
ure I to the petitioners rejoinder. 
This does not improve the petitioner’s 
case, for, obviously, the settlement has 
not been decided to be ‘made ‘in fa- 
vour of D: N. Prasad .and- Co. The 
direction: by the State Government is 
for holding re-auction fixing ‘the mini- 
mum reserve jama at Rs. 85,000. There 
was thus obviously no need for the 
security deposit to remain. with the 
authorities concerned. In any view of 
the matter, the petitioner cannot suc- 
cessfully claim to establish any infrac- 


. tion of the equality clause _ engrafted 


in. the Constitution. . 


1. aang piven” our . due canside- 
ration to the matter in ‘all its ramifi- 
cations, -we . are-..constrained to hold 
that the petitioner has ineither ‘been 
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_ self nor ‘any breach of. any legal or 
statutory. duty on the part. of the 
respondents. The pplication, there- 
fore, must: fail and is dismissed. In the 
circumstances of the case, however, we 
shall make -no order as to cost. 

š ‘ Petition dismissed: 


AIR 1978 PATNA 136 
S. K. JHA AND S. ALI AHMED JJ. 
Ram Narain Singh and others, Peti- 
_tioners v. The State of Bihar and 
others, Respondents. f 
Civil Writ Jur. Case No. 1041 of 1969, 
D/- 10-8-1977. 


(A) Land Acquisition . (1 of 
1894), Ss 4 & 6 — a a for 
public purpose at the instance of pri- 
vate institution — Validity. 

If the acquisition is for a public pur- 
pose, the consideration that the State 
‘has undertaken the task at the in- 
stance of a private entrepreneur or 
agency or a private institution is not 
germane. Even though the acquisition 
of land is for a private concern whose 
sole aim may be to make profit, if the 
intended acquisition of land could 
materially help the national economy 
or the -promotion of public health ‘or 
the furtherance of general welfare of 
the community or something of the 
like,- the acquisition will be deemed to 
be for a public purpose. AIR 1963 SC 
151, (1864) 11 HLC 32 Rel. on. 

- (Para 6) 


Anno:: 3 
tion Act S. 4, N. 2, S. 6 N. T. 


. (B) Land Acquisition Act (1 of 1894), 
6 (1) Proviso (as inserted by Bihar 


Act 11 of 1961) — Token contribution. 
from Public Funds — Satisfies _require- 


ments‘ of proviso. ` 


A contribution of only token by 
the Government towards the cost of 
acquisition would satisfy the require- 
ment of proviso: 
that the State’s contribution is nomin- 
al may, however, well indicate in 
particular circumstances that the action 


of the State was ‘a colourable exercise - 


of power. AIR 1975 SC 1182 Followed. 
Case Law Discussed. ` (Para i1) 


LU/AV/ETS9/TICWM - Sea a 


: Ram. Narain Singh v.-State-. «©: -. *: 
able to establish a legal right in him-- 


. ferred or a liability, imposed., by 


-AIR Manual Land Aquisi-. 


to S. 6 (1). The fact-. 


ADRS 


If de hors the -provisións of S.°6 (1) 
the exercise of power is a colourable 
one mainly because of the. acquisition 
being purportedly . for public purpose,‘ 
although, in fact, it is for a private: 
purpose or no purpose at all then the 
factor. that the contribution from out 
of the State Exchequer may be merely" 
token or negligible will add to the m=’ 


- ference of mala fide exercise of power’ 


AIR . 1963 SC 151 Explained. 
(Para - il). 
It is true that the courts of justice 
generally do not: take trifling and 
immaterial infractions of law into ac~ 
count; yet the use of the maxim “de 
minimis non curat lex” is not. appro- 
priate when the extent of a power con- 
the’ 
statute is a question of construction. 
under the statutory provision, spe- 
cially in statutes for public and gene- 
ral welfare, the maxim salus populi 
suprema lex (regard for the public 
welfare is highest law) is more appro-' 
priate, for in construing such statutes . 
full effect ought to be given to the 
obvious object; while due considera- 
tion is made to the individual, proper 
protection is also afforded to the 
public because in such cases a balance. 
has always to be struck: between the 
rights of the public and the conveni- . 
ence of an individual.’ (Para 11), 
Anno: 3 AIR Manual Land Acquisi~’, 
tion Act S. 6 N. 4A. 


Cases Referred: Chronological Paras , 
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AIR 1952 Cal 573. — rs * 12 
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T.. K. Jha, Advocate _ General and. 


Di Sachidanand Jha Jr. Counsel to -Advo-~ . 


cate: General,- „for. .Respondënts,- aga 
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"S. K. JHA, -J.:— In - this application 
under Art. 226 of the Constitution of 
India is involved. the objection to &a 
land - acquisition proceeding under .the 
Land Acquisition . Act, 1894 (herein- 
after to be referred to as the Act) on 
the ground : that the acquisition is 
neither for public purpose nor in con- 
formity with the proviso.to S. 6 (1) 
of the Act. The petitioners — four in 
number — have prayed for an appro- 
priate writ to quash the notification 
dated 22-4-1967 under S. 4 of the Act 
numbered as L. A. Patna-11/66/67/5 
and the declaration under S. 6 (1) 
dated 21-6-1967 published in the Bihar 
Gazette Extraordinary dated 12-7-1967. 
The notification and ‘the, declaration 
aforesaid have been marked annexures 
l1 . and 2 respectively to the’ petition. 
A further prayer has been made 
for the issuance of writ of mandamus 
restraining the respondents from inter- 
fering with the petitioners’ possession 
over the jand -sought to be acquired. 
.It may be usefully mentioned here 
that the area of. land under acquisition 
is 3.0447 acres in village Mainpura, 
within police station Phulwari in the 
district of Patna. The notification 
states that the acquisition was sought 
to be made by the Government for 
a public’ purpose, namely, for.. the 
Kurji Holy Family “Hospital, respon- 
dent No. 2, at Government cost. In 


the declaration (annexure 2) it has: 
been. specifically Stated that the pub- 
lic purpose’ for which Government 


sought to acquire the land in question 
was the expansion of Kurji © Holy 
Family Hospital at Government cost, 
Both annexures 1 and 2 have been. 
assailed as being ultra vires the pro- 
visions: of Ss. 4 and 6 of the Act. 


2. According to the ‘petitioners’ case,’ 
the Kurji Holy Family Hospital, for 
the expansion of which the land was 
sought; to be acquired, was -a private 
institution which was already in pos- 
session of about 11 acres of land since. 
long, which, it is said, is being uti- 
lised as orchard and from out of which. 
the hospital is doing business., It has 
mot made any construction in the land 
Bo ` far,- while the -petitioners have no 
other’ and: since all ` thèir - other lands 
have ‘already been acquired by “ thé’, 
-State Government in -connection with | 
other: projects. - The” entire ‘compensa+- 
` tion to be -awarded,:. according to‘ the- 


(8S: .K. -Jha J.) 


-received a notice under. S. 


[Prs. 1-4] | Pat; 137. 


petitioners, is being paid by. respon- 
dent No. 2 and nothing is being paid 
out of the .consolidated fund ofthe 
State: On 9-8-1967 the | petitioners 
9 in pur 
suance, of which they filed-an objec- 
tion, a copy whereof. has been mark- 
ed: annexure 5° to the application. 
Their objections not having found any 
favour, the petitioners were compell- 
ed to come to this Court for the re- 
liefs mentioned above. 


3.: Counter-affidavits have been filed 
on ‘behalf of .respondent No. 1, the 
State and respondent No. 2, the 
Administrator, Kurji Holy Family Hos-. 
pital, _ They are substantially on the 
same lines. It is said that the hospital 
is a registered society under the Socie- 
ties Registration Act, 1860. It is a chari- 
table institution which started cater- 
ing to the needs of diseased public 
with. 160 beds; the number of beds 
having been increased from time to 
time had reached’ 314 at the relevant 
date.: It has further been. asserted 
that it is incorrect to say that nothing 
is to be paid by the Government. I. 
think it is worthwhile to quote the. 
stand of the respondents as is to be. 
found in para 5 of the counter-affi- 
davit of the State to the effect that— 

aiaia it is incorrect’ to say that 
nothing is being. paid out of the con-- 
solidated. fund of the State. Admin- 
istrative approval, of the State Govern- 
ment is accorded to the above noted 
project- at an estimated -cost. of- 
Rs. 54,000/- (Rupees fifty-four thousand 
only). The cost is debitable to the head 
‘29 Medical Works — Original Works— 
Medical — Acquisition of land for the 
Kurji Holy Family Hospital’ Funds 
will be provided by means’ of a schedule 


` in the Ist supplementary statement of 


expenditure 
Order No. 


65-66, vide Government 
IHI-7031/64-323(1)/H ‘dated . 


19-11-1966. The award is .for Rupees. 
1,67,358.48,” 
4. Although . appears | that the : 


Kurji Holy. fea Hospital is a com- 
pany: within the meaning of S. 3 (e) of 
the Act being a.society registered un-: 
der the -Societies. Registration Act, 1860,., 
the. acquisition -has not been purported 
to be made for a company and, .there-., 


fore, the. procedure. as provided in Parte © 


VIĮ. of the.Act has not been: followed - 


‘nor was it -warranted. Parties have 


proceeded upon the footing, and, right- 
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ly -so, that the acquisition has been 
‘purported to be made for - a_ public 
purpose at Government cost, and we 
are not-.concerned in this case as to 
under what circumstances and in what 
manner acquisition can be made for a 
company. » i 


5. Only two points were raised by 
Mr. Basudeva Prasad, learned counsel 
for the petitioners. in ‘support of. this 
application. It was argued firstly that 
the acquisition could not be said to 
be for a public purpose and the pur- 
ported acquisition in that garb was 
merely a colourable exercise of power. 
The only other point canvassed ‘was 
that the declaration contained in An- 
nexure 2 must be struck down as be- 
ing in utter violation of the provi- 
sions of proviso to S. 6 (1) of the Act 
in so far as the entire cost for the ac- 
quisition seems to have been met by 
the Kurji Holy Family. Hospital which 
is a private institution and no amount 
worth any reckoning is to come forth 
from the public revenue or the conso- 
lidated fund of the State. I shall deal 
with each of the two- points seriatim. 


6. Apropos the first point, I feel it 
apt to prefix my examination of the 
submissions made by learned counsel 
for the parties by a few observations 
which are well settled in law. .The 
term ‘public. purpose’ has eluded a 
precise and all-pervasive definition ap- 
plicable in all cases and all circum- 
stances. It is now universally agreed 
that any concept of ‘public purpose’ 
bound in the strait-jacket of any rigid 
formula is inconceivable. The objec- 
. tive test applied from case to case, 
which has since been judicially recog- 
nised, is that whatever furthers: the 
general interests of the -community as 
opposed’ to the. particular interests of 
the individuals must be regarded as a 
public purpose. Public purpose may 
be achieved through private enterprise 
as well as through any public agency. 
There is no provision in the Act pre- 
cluding the acquisition at the instanca 
of a private agency so long as tha 
, purpose for acquisitition is a public 
purpose. If the acquisition is fora 
public purpose, the consideration that 
the State has undertaken the task at 
the instance of a private’ entrepreneur 
or agency or a private institution is 

t germane,’ It is well settled that 
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even though the acquisition - of- land 
is for a private concern whose sole 
aim may be to make profit, if the inm- 
tended acquisition. of Jand could mate- 
rially help the national “economy or 
the promotion of public health or the 
furtherance of general. welfare of the 
community or something. of the like, 
the acquisition will be deemed to be 
for a public purpose s 


`T. Another aspect which deserves. 
notice at this stage is the provision. 
engrafted in S. 6 (3) of the Act, which 
makes the declaration a conclusive evi~. 
dence that the land is . needed for a 
public, purpose. The object. of the 
Legislature in engrafting . such. a pro- 
vision is. to make the determination of 
the question as to whether an acquisi- 
tion is made for a public purpose 
more or less non-justiclable. There is, 
however, one exception which -has al- 
ways been treated by ‘the courts, of 
law as’ being an- objective check to ba 
exercised by the courts whenever such; 
declaration is found to be fraudulent. 
In other words, if. there -is a ‘colour- 
able exercise of pawer, the declaration: 
will be. open to challenge at the- in- 
stance of the aggrieved party. If it ap- 
pears that what the Government is 
satisfied about is not a public purpose 
but a private purpose or no purpose 
at all, the action of the Government 
would be colourable as not being re- 
latable to the power conferred upon if 
by the Act. To such a declaration the 
protection- under S. 6 (3) of the Act 
will not extend, for . the question 
whether a particular action was'a re- 
sult of fraud or not is always. justici- 
able, provisions of S. 6 (3) notwith- 
Smt. Somawanti wi. 
State of Punjab (AIR 1963 SC 151)]. 


‘And, such an exception is based’ upon 


sound legal principle, for fraud in all 
quantum and dimensions vitiates all 
proceedings—even judgments and orders 
of courtsoflaw. There is a fraud upon 
a-power not only when it is exercised 


in favour of persons who are not. the 


proper objects of the power but also 
where it is exercised for purposes alien 
to those for which the power was 
created. As observed by Lord Chan- 
cellor in the case of Duke of Portland 
v. Lady Marry E.. Topham [(1864). 11 
HLC 32 at page 54], the donee of the 
power shall, at the time of the exer- 
cise of the power end for any pure 
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pose for which it is- used, act ‘with 
good faith and sincerity, and with” an 
entire and. single view to the real pur- 
‘pose and object of the power, and not 
for the purpose of accomplishing or 
tarrying into effect any object . which 


is beyond the purpose’ and -intent~-of.. 


the power. Therefore,. where the en- 
fire act is protected on account of its 
being in the interest of public welfare 
which is the highest law, any acquisi- 
tion, although purported to be made 


in exercise’ of such a power, if not ac-` 


tually intended for the public- welfare, 
cannot seek the refuge -of -the statu- 
tory protection under S. 6 (3). These 
being the principles which are < well 
established, I proceed to test the ‘sub- 
missions of Mr. Basudeva Prasad. . 


8. It was argued ‘that ‘the Kurji 
Holy Family Hospital was, not a pub- 
lic body; it was actually a private in- 
stitution seeking to make profits out 
of the amenities that it provides. for 
hospital which is being run. - Although 
the fact that the hospital in question 
is out and out a profit making institu- 


tion has been _denied and it has been” 


asserted by the respondents that’ it’ is 
a charitable ` institution, I reiterate 
that for the purpose of 
distinction is ‘wholly immaterial, - pro” 
vided the purpose for which the - 

quisition is being made,:' albeit Fear a 
‘private institiition, is a public purpose. 
The supplementary’ affidavit on ‘behalf 


of respondent No. 2 ‘states’ certain -facts 


which are not disputed. “These - facts 
are that for a ‘long time past. the néed 
for a modern hospital has been felt 
in: Patna and both the Government 
and the Patna Jesuit Society were de- 
Sirous of finding ~ ways and means to 
' establish one. ‘ Some’ land ‘in village 
Mainpura within | Digha' police station 
had been acquired by the Jesuit So- 
‘ ceity and by about "1950 it had in its 
, possession a little over 20 acres of 
land 11.29- acres have : been purchased 
‘by the said- Society from the Railway 
and .9 acres ‘through private treaties 
‘from the owners ‘of the land. By’ 1950 
the Jesuit Society. had in its posses- 


Sion more ‘or less 50.59 acres of land. 


and in 1951 with a view to establishment 
of a modern hospital the Jesuit So- 
‘ciety made a perpetual settlement of 
those lands with the Holy Family 
Hospital. Thereafter the - hospital con- 
tinued to acquire additional’ ‘Jand by 
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-acquisition was for a 


the law, the , 
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purchase.. As already. stated earlier, a 
modern hospital was . initially started 
with 160 -béds -for patients which have 
subsequently: been increased from. time 
to -time to 314 beds. That the hospi- 
tal in question is catering to the needs 


.of the suffering public is not denied. 


But what is asserted by the petitioners 
is that':the ‘charges . incommensurate 


: with the amenities provided: are taken 
“by the- hospital with a profit-making 


end. in, view, although respondent No. 
2 in -its affidavit . has stated that the 
hospital is also running free service to 
the poor and needy patients who can- 
not afford to-pay for their treatment. 
But that is nejther here nor there. It 
cannot be accepted that the expan- 
sion“ of a hospital, although it is being 
run. by a private institution, is not 
for a public purpose. As I have al- 
ready stated earlier, acquisition for a 
public purpose at. the ‘instance of a 
private institution, . whose sole aim 
may be profit earning, is not averse 
to ‘the concept of public. purpose. The 
first point ` of’. Mr. Basudeva Prasad, 
therefore, must be overruled’ and the 
statement in the -declaration that the 
public purpose 
must, in the -circumstances of the 
case, be held to be conclusive evidence 


fon the purpose of the Acne 
on. 


„9. Thè second Sr rather: ehe: 
mently urged by Mr. Prasad was- that 
there was intrinsic evidence on the re- 
cord’ to ‘show that the entire cost fof 
the proposed ` ‘acquisition was. to be 
borne by the. Kurji Holy ‘Family Hos- 
pital and, that; therefore, the ` declara- 
tion’ was not permissible ‘onthe terms 
of the- proviso to S. 8 (1) which ‘en- 
joins that “no such . declaration shall 
be made unless the compensation to . 
be. awarded for such property is to be: 
paid by a company, or wholly or part- 
ly, out of the consolidated Fund of 
the State or some fund controlled or 
managed by a local authority” (lan- 
guage ‘of the proviso as inserted ` by 
the . Bihar Amendment by Bihar Act 
XI of 1961). It was contended that it 
was the ‘admitted case that the com- 
pensation to be awarded. did not come 
wholly out of the consolidated - fund 


of the State. -The question is whether 


it-can be said-to be even partly out 
of -the: consolidated fund or not. In the 
first. instance,- learned counsel . sub- 


- 140 Pat, ` {Pr. 9] 
“mitted that letter No. DLAP-319/66 
- dated 19-10-66 from the Deputy Se- 
cretary to Government in the Revenue 
Department, Land Acquisition Section, 
to the Secretary to the Government, 
Health: Department, a copy of which 
has been marked Annexure 3 to the 
petition, does not give any inkling of 
any part coming out of the public re- 
.venue or’ the consolidated fund of the 
State and as such it should be held 
that the entire cost of acquisition 
was to be met by respondent No. 2. 
This submission is misconceived. The 
‘relevant portion of Annexure 3 reads 
thus— 


“With reference to the administra- 
‘tive approval for the above project 
issued by the Health Department in 
their memo No. IHI-7031/64-223, dated 
19-1-66 I am directed to request you 
to kindly furnish the requisition in 
triplicate to the Collector of Patna 
"under information to this Department 
so that the acquisition proceeding may 
be taken up under Chap. I of the 
CL. A. Act. 


Since the administrative approval in 
this case has been issued by the 
Health Department and a sum of Rs. 
53,999/-_is reported to have been al- 
ready deposited by the Hospital autho- 
_rities into the Treasury, the -requisi- 
tion may probably be filed by -Health 
Department to expedite the proceed- 
ings.” 

This communication has to be: read in 
the light of memo No. IHI-7031/64 
dated 19-1-66. A copy of that memo 
has been annexed to the counter-affi- 


davit as Annexure B which reads thus:. 


"Memo No. IHI-7031/64— H 323(1) 
Government of Bihar 
Health Department 

Patna the 19-1-66 

To 

Ranchi (Through the Finance De- 
partment). . 

Consulted 
o 

“Subject: Acquisition of 2.913 

of land for expansion of the 
Holy Family Hospital, Patna. 

Order: Administrative approval 


-Kurji 


- of 


State Government is accorded to- 
ue '. rial :and substantial in order to fulfil 


the requirement of law. There are twe -. 
| answers to-.this argument. Firstly ‘it is =, 


the above noted project at an esti- 
mated ‘cost of Rs. 54,000/ 


fifty-four thousand) only. - 


The Accountant General, Bihar, _ 


acres ` 


(Rupees 
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2. The cost is debitable to’ the head 
‘29-Medical Works— Original Works—~ 
Medical: — Acquisition of land for ‘the 
Kurji Holy Family Hospital. - Funds 
will be provided by means of a sche- 
dule in the ist supplementary State- 
ment of Expenditure 65-66. 

3. A sum of Rs. 53,999/- will be ré- 
covered from the Administrator, KurJi 
Holy Family Hospital, Patna, who may 
be asked to deposit the same in ad- 


vance under the Head of Account’ 
XXII’ — Medical — Miscellaneous — 
Miscellaneous.” 


By order of the Governor. of Bihar 
Sd/--D. P. Singh 
Under Secrtary to Govern- 
ment.” 


It will be seen that the two docu- 
ments (Annexures B and 3) read toge- 
ther amply indicate that the admin- 
istrative approval of the State Gov- 
ernment was accorded to the project 
in question at an estimated cost of 
Rs. 54,000/- only out of which a sum 
of Rs. 53,999 was to be recovered from 


D.17.1, 


respondent No. 2 in. advance under 
‘the head of account—“ XXII-Miscel- 
laneous-Miscellaneous.” It may conve- 


niently be stated here that the coun- 
ter-affidavits of respondents 1 and 2 
further show that on 4-6-69 the Gov- 


ernor of Bihar demised the premises 
in question under a deed of lease 
operative for 99 years in favour of 


respondent No. 2 for a consideration 
of Rs. 53,999 and binding the lessee, 
respondent No. 2, to pay ‘an annual 
rent of ‘Re. 1 on or before 31st of 
March ‘every year and also to pay lo- 
cal rates and taxes, if ary, which may 
be levied upon the premises in ques- 
tion. A copy of aforesaid indenture is 


-marked Annexure C to the counter- 
affidavit of respondent No. 2 On 
< these facts, learned counsel proceed- 
ed to argue that even if it be held 


that out of an estimated cost of acqui- 
sition of Rs. 54,000 only Re. 1 was te 


.be paid by the Government from out 


| law.. And since .a 


of its common funds, that should be 


. treated as a mere artifice for the Gov- 


ernment te circumvent the provision of 
_part - payment of 
compensation as envisaged in the pro- 
yiso to S. 6 (1) does not. embrace just 
a token payment, it should be mate- 


1 
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snot’ correct or accurate to say that out 
of. the estimated cost . only one . rupee 
scomes out of the Government coffers. 
Jn .the background of facts mentioned 
above, it would be clearly noticed 
that the award in the case is for-a 
sum of Rs. 1,67,000 and odd although 
initially the estimated cost of acquisi- 
tion figured at Rs.. 54,000 only. Out of 
, Rs. 1,67,358.48, if the contribution of res- 
pondent No. 2 was only of Rs. 53,999 
-as consideration. for the lease paid in 
advance in the Government treasury, 
the balance remaining to be paid . by 
the Government. is quite substantial. 
It will be also worthwhile to keep in 
mind the fact that the property is not 
being sought to be transferred to res- 
pondent No. 2 as if of an estate in 
fee simple. The entire right, title and 
interest of the State in the property 
is not sought ‘to be conveyed; the. right 
of reversion is retained by the Gov- 
` ernment. The matter cannot be said 
to improve for the petitioners by the 
fact that the advance payment as con- 
, Sideration. for the lease executed sub- 
sequently, which was already credited 
_.to the public revenue before the noti- 
fication. and the declaration in ques- 
- tion merged into the public exchequer 
“and it may well be, argued that after 
‘such merger the entire cost is to be 
. borne by the Government. 


10. All said and. done, however, I 


: now proceed to- examine the submis- 
. sion that the payment of’ the paltry 
>- sum of Re. t out of Rs. 54000 cannot 
` be said to meet:the -requirement of 
the proviso to Section 6 .(1). The point 

~ argued by Mr. Basudeva Prasad seems 
to find favour from a Bench decision 
of the Madras High Court in the case 
of Ponnaia v. Secy. of State (AIR 

: 1926 Mad 1099). Although this deci- 
sion was not cited -at the Bar, all 

: that has been argued by Mr. -Basu- 
deva Prasad seems to have been 
~ borrowed from that decision. A sub- 
-- sequent Bench decision of the same 


* High Court had taken a contrary view 


‘in the case of Senga Naicken v. Secy. 

of State (TLR 50 -Mad :308: AIR 1927 
‘Mad 245). In the latter case, Odgers, 
ae observed: at page 247— © ; 


' . “I invited the learned - Advovate:’ 
“General for ‘the appellants, to say 
l’ where a’ ‘particle’ would “end and 


‘part’ begin of this sum-of Rs. 600. It 
is true an ‘anna’ is- a very ‘smal part 
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. should be deprived of 


- any indirect’ motive. 


-.up for consideration ‘before the 
Teme Court in the case of Smt. Soma- 


„rity, Subba Rao, J 


[Prs,-. 9-10] © 
But nevemnlles 
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of -Rs.: 600. it. a a 
part. 2. 

The English case of Chatterton v. Cave 
{(1878) 3 AC 483] which was the basis 
for the earlier Madras decision in 
Ponnaia’s case (supra) was held in 
Senga Naicken’s case as having no ana- 
logy. on the point since Chatterton’s 
case was one relating to copyright 
wherein considerations different from 
those in the latter case under the Act 
would ‘arise.: Madhavan Nair, J., agree- 
ing with Odgers, J., in Senga Naick- 
en’s case held at pages -248-249: 

"The learned Judges Spencer and 
Ramesam, JJ. in Ponnaia’s case seem 
to be of the opinion that if the words 
of the statute are not construed in 
the way they suggest then the owners 
their owner- 
ship by a mere device of private per- 
sons employing the Act for private 
ends or for the gratification of pri- 
vate spite or malice. I do not think 


_ that this result would. follow. It may 


be assumed that the Government will 
not improperly employ the Act to 
enable „an individual to satisfy his 
private ends. In this case there is no 
evidence that the Collector has been 
prompted to make the acquisition by 
The evidence 
shows that the Collector considered 
the matter carefully and found that 
there was no objection to the acqui- 
sition of the ‘land in question provid- 
ed the people concerned contributed 
the cost. The consideration pointed out 
by my learned brother that if on ap- 
peal the compensation is enhanced the 
Government would have to defray the 
extra amount -from out of the public 
revenue .is also in favour of the view 
that we are taking in this case.” 

There being thus two conflicting de- 
cisions of the same Court, the matter 
came up for consideration before a 


‘Full Bench in Suryanarayana v. Pro- 


vince of Madras (AIR 1945 Mad 394) 
which overruled the decision in Pon- 
naia’s case’ and upheld that-in Senga 
Naicken’s ;-case. This very point came 
Sup- 


wanti (AIR 1963 SC 151) (supra). The 
question, it seems, was argued as one 


of first impression and de novo and- 


Mudholkar, J., oe for the majo- 
(as he then was) 
` dissenting,. upheld- the. - validity .-of?"-the 
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decision in : Senga Naicken’s case. Tt is 
worthwhile to quote the, observations 


of the Supreme Court in para. 52 of: 


the judgment— 


“We would like to add that the 
view taken’ in Senga ` Naicken’s case, 
ILR 50 Mad- 308: (AIR 1927 Mad 246), 
has been followed by the various 
High Courts in India. On the basis of 
the .correctness of that. view the State 
Governments- have been acquiring pri- 
vate - properties all over -the country 
by contributing only token amounts to- 
wards the cost of -.acquisition. Titles 
to ‘many’ such properties would: be un- 
settled if we were now to take, ‘the 
view that ‘partly at public expense’ 
means substantially at public expense. 
-Therefore, on the principle- of ` stare 
decisis the view taken in Senga Naick- 
en’s case, ILR 50 Mad 308: (AIR 1927 
Mad 245), - -should not be akur Ded 
and ` again—' ai 
‘In our opinion ‘part’ does not 
necessarily méan a substantial part and 
that it will. be open to „the court in 
‘every case which comes up before it 
to examine whether the contribution 
made by the State satisties the re- 
quirement of the law.” 


It is, ‘therefore, too jate in the’ day, to £ 


argue that a token contribution from 
oùt of the public funds will not con- 
form to .the ‘requirement. of the pro- 
viso to S. 6.. (1). . Orie .rupee out. of 
Rs. 54,000 will certainly, be a part al- 
though not a Substantial ‘part. 


_ 11. Mr. Basudeva Prasad, hawever, 
pressed upon our attention the obser- 
vation of the Supreme. .Court in Soma- 
wanti’s case (AIR 1963. SC. 151) (supra) 
to, the following effect: (at p. 169): 
“We would, however, guard - oursel- 
ves against being understood to “say 
that a token contribution by the ‘State 
towards the -cost of the acquisition ~ will 
be sufficient compliance with the law 
in each and every case. Whether such 
contribution meets the requirements of 
the law . would depend ‘upon the facts 
of. that case.: Indeed,:'the fact that the 
State’s contribution, is nominal may 
well indicate in: particular circumstan- 
ces that the action of the State was a 
colourable exercise of power.” 
Learned’ counsel wanted: is to gather 
from this observation - that a token 
contribution by the Government will 
itself. be an ‘indication of -colourable 
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-General appearing - for 


A. Í. B, 
or fraudulent exercise of power. I do 
not think this is what the Supreme 
Court has decided in the -~ casé: “AS I 


can understand the decision it is sim- - 


ple. If de hors the provisions ‘of Sec 
tion 6 (1) the exercise of power is a 


colourable one mainly’ because of thej- 
acquisition being purportedly for ` pub-| . 


lic purpose, although, in - fact, it: is for 
a privaté purpose or no purpose at 
all then the factor that the contribu- 
tion from out of the State Exchequer 
may be merely token or negligible 
will add to the inference: of mala fide 
exercisé of power. Learned ` Advocate- 
‘respondents 1 
and 3 rightly pressed: into service the 


. decision of the Supreme Court ‘in the 


case ‘of ` ` Inderjit C. Parekh v. State 


. of Gujarat (AIR 1975’ SC 1182) ‘where- 


in“ it has been laid down - that ‘contri- 
bution of only token: by’ the ‘Govern- 
ment towards the cost of ` acquisition 
would ‘satisfy the requirement of pro- 
viso to S. 6 (1). The fact - that the 
State’s’ contribution’ is '-nominal may, 
however, ` well indicate in particular 
circumstances that the action of the 
State was’ a ` colourable. exercise of 
power. The ‘observation ‘in AIR 1963 
SC .151- (supra): has been interpreted 
as necessarily’ to be, referring to the 
requirement of some law other than 
the proviso to S.. 6 (1). Learned coun- 
sel -for :the petitioners argued that the 
Bench - decision. in. AIR 1927- Mad 245 
(ibid), which: is reat to, hold the 
field, ought - not- to' < be 
rect decision as. it.. is an.: unreasoned 
one. It was submitted that in constru- 
ing the word ‘part’ in .the proviso 


the maxim ‘de minimis non. curat.‘Jex’ . 


(the law does not .concern itself ahout 
trifles) ought to be -called - into aid 
and thatia trifling payment ' should 
not be construed. to: mean a 


that the decision of .Odgers and Madha- 
van Nair, JJ..in Senga Naicken’s case 
(AIR 1927 Mad -245) 48 wrong in law. 
As has already been stated earlier, the 
principle decided therein has got. the 
seal of approval of the Supreme Court 
in - numerous decisions. Apart from 
such . futility, calling into aid of the 
aforesaid maxim: ‘is wholly unwar- 
ranted.. While testing. the ` provisions 


_of the Act,. learned’ counesl for the 


petitioners has:taken the cue from 
the: judgment of ‘Lord - Hatherley in 


taken ‘as a cor-- 


part ot. 
the ‘compensation. It is futile to argue | 
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the case of Chatterton. (1878)-3 “AC 
483) (supra).. As already observed ear- 
lier,. that case concerned with the 
copyright Act. and with the Dramatic 
Copyright Act. -.The -question for con- 
sideration in that case was whether 
the word. ‘part’ in‘those Acts would 
be read” as particles and while dis- 
cussing this point, the . learned Lord 
observed that if the quantity taken 
by way of illustration or quotation. or 
the like from published, books and 
dramatic performances be neither .sub- 
‘stantial nor. material, no wrong. is 
done and no action’ can ‘be brought, 
In that” context, : it was said ; 


“They are not intended to bè” = 
peated by others or to ‘be used - in 
-such a way as.a book may -be used, 


but still the principle de minimis non i 


curat lex applies to a’ supposed wrong 
in taking a part of dramatic-'works, as 
well as in reproducing A- part of a 
book.” 

That apart, Ep die iha the courts 
of justice generally do not take . trifl- 
ing and immaterial infractions of law 
into- account; yet the use of the maxim | 
is not appropriate ‘when’ ~ the” ` extent 
of a` power: conferred: or’ a ‘liability im- 
posed by the statute is a question of 
construction. Under the statutory - pro- 
visions, specially -in statutes for pub- 
lic and general welfare, the maxim 
salus populi suprema ‘lex (regard for 
the public welfare is highest law) is 
more appropriate, ` for in’ construing 
such statutes full effect ought to be 
given to the obvious object; while due 
consideration is made to the indivi- 
dual, proper protection is-‘also afford- 
ed to the public because in such cases 
a balance’ has always to be struck be- 
tween the rights of the public and 
the convenience of an individual. There 
is, thus, no substance in either of the 
points urged on behalf or, the peti- 
tioners. 

12. It may be ETE that learn- 
.ed counsel for the petitioners invited 
our , attention to a large number of 
decisions to wit. Heisnam -Chonjon Singh 
v. Union Terirtory of Manipur (AIR 
1968. Manipur 45), -Shyam Behari v; 
State of- Madhya . Pradesh (AIR 1968 
SC 427), - Amarendra Nath v. State 
of West Bengal (1963): 67 CWN 
647), Dau’ Daval vi ‘State of Uttar Pra- 
desh (AIR 1968; All. 237) Raja- Ram 


. (as amended by Civil P. C. 


- force. 
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Baru -Ram v. State of Punjab (AIR 
1970 -Punj & Har 361), Rajendra Eu- 
mar Ruia.v. Govt. of West Bengal 
(AIR -1952 Cal 573) and -Secy. of State 
v. N. Gopala Aiyar (AIR 1930 Mad 
798). The ratio of none of these cases 
militates“ against the view which I 
have taken on the questions raised in 
this -case -and -decided above. I thus 
find: ‘no merit in this application which 
is .accordingly: dismissed. In the cir- 
cumstances, there will Þe no order as 
to cost. p / 


S, ALI AHMED,- Jz— I agree, 


Ra dienes 


+ 
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Matal Chamar, Petitioner v. Phagu 

Rai and others, Opposite Parties, 

' Civil Revn. No. 355 of 1977, D/- 
17-12-1977". 

Civil P. C. (5 of 1908), S: 58 (1A) 
(Amend- 
ment) Act 104 of” 1976) — Retrospec- 
tive operation — Sec. 58 (1A)}* applies. 
to cases pending when it came into 


- The amended provision of S. 58 (1A) 
does apply -even to pending cases, 
firstly, for the reason that S. 97 of 
the Amending Act while laying down 
that certain provisions inserted by the. 
Amending Act’ will not apply to pend- 


. ing cases is‘ silent about this amend- 


ment, and secondly, for the reason 
that it is a provision for the benefit of 
the judgment- debtor ` where the amount 
of decree is small. _ Para 2) 

Anno: AIR Comm C, P. C. (9tb 
Edn.), S. 58, N. 10. 


Kapildeo Singh, for Petitioner; Bhu- 


‘pendra Nath Sinha, for Opposite Party 


No..1. 


> ORDER:— This is an application in 
revision filed by the judgment-debtor 
against ‘the concurrent orders of the 
two courts below allowing the prayer 
of the decree-holder for issuance of 
the. warrant of arrest against the peti- 
tioner for detaining him: in. civil . pri- 
son on the ground that he had means 


*(Against ‘order ` of ` Bogeshwari ` ~ 
Griyaghey, Dist. J., Arrah, Df- 24- 
` 11-1976.) i 


CVICV/Aei4/7@/DLD/IWNG 
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to pay the, decree money, but had ne- 
Blected to pay the same. The amount 
of the decree under execution was 


only Rs. 200/-. It was a decree for- 


costs. 


2. Learned counsel for the. peti- 
tioner has relied on S. 58 (1A) of the 
Civil P. C. as it. stands after amend- 
ment by the Civil P. C. (Amendment) 
Act, 1976 (Act No. 104 of 1976), which 
reads as follows: yi ‘ 

“For the removal of doubts, it is 
hereby declared that no order for de- 
tention ~of the judgment-debtor in 
civil Prison in execution of a decree 
for the payment of money shall be 
made, where the total amount of the 
decree does not exceed five hundred 
rupees.” 

A question arises for determination 
whether this sub-section of S. 58 which 
has been inserted by the Amend- 
ing Act and has come into force from 
10-9-1976. only can apply to a case 
which is pending from before. In my 
opinion, . amended provision 
does apply even to pending cases, 
97 of 








Amending Act will not apply to pend- 
ing cases. is silent about this amend- 
ent, and, secortdly, for the reason 
that it is a provision for the benefit 
of the judgment-debtor where the 
amount of. decree is small. 
view. of the matter, I am of the- opin- 
ion that in view of the amend- 
ment, the. judgment-debtor cannot be 
detained in civil prison and the order 
of the courts below must be set aside. 


3. An objection has been raised on 
. behalf of the opposite party that no 
civil revision lies against the order. It 
is not necessary to decide this ques- 
tion. for the petitioner has paid the 
deficit ~court-fee which may be re- 
quired to be paid if this application is 
treated as an appeal. Hence the ques- 


tion whether an appeal is maintain- 


able or a civil revision is maintainable 
is not very- material. a 

‘4. In -the result, the application 
succeeds and the order of the Courts 
below. -, allowing. the prayer of. the 
decree-holder for issuance of warrant 
of arrest against the petitioner ` 


detaining’ him im ‘civil’ ` prison’ “is set 


sity to obtain concurrence from 


In that” salary during 


. Singh., for 


aside. In the circumstances’ of the case,’ 
there will be no order as to costs. “| 
- Revision allowed, , 


ie 
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The University of Bihar and another, 
Petitioners v.: Rajendra Singh, Opposite 
Party. Í ; 

Civil Revn. No. 371 of 1977, 
14-10-1977.* , 

Civil P. C. (1908), O. 39, R, 1 —' 
Mandatory - injunction on interlocu- 
tory application —— When may be’ 

If a mandatory injunction is grant- 
ed at all on an interlocutory applica- 
tion, it is granted only to restore the : 
“status quo” and not granted to esta- 
blish a new state of things, differing 
from the state which existed: at the 
date when the suit was instituted. 
Where the delay in payment of the 
salary to a Lecturer by College was . 
due to the fact that his case for con- 
currence was pending before the Pub-. 
lic Service Commission and the statu-.- 
tory provisions required the Univer- . 
the . 
Public Service . Commission before 
regular salary could be paid to him, . 
held no direction could be issued to. 
pay the plaintiff-Lecturer his 
the pendency of the 
suit. For salary directions should have 
been made only for payment of cer- . 
tain amount as an ad hoe payment. i 

: (Para 2). 

Anno: AIR Comm., C. P. C. (8th. 
Edn), O. 39, R. 1, N. 2 = 
Cases Referred: 
AIR 1956 Cal 428 2” 


Indu Shekhar Pd. Sinha and Fanish 
Petitioners, Md. Kkalul ` 
G. P. No. 3 and S. Hoda, J. C. to 
G. P. No. 3 for Opposite Party. sii 
ORDER :— This application by the 
University of Bihar through its Regis- 


“D/- ' 


trar, and the Principal, Munshi Singh . 
College, Motihari, under Section 115 ... 
..of the Civil P. C. is directed ‘against’ 


the order dated the 10th Jan, 1977, 
passed in Misc. Appeal No. 5 of 1976 


“(From order of B. Thakur, 4th 


Addl. Dist. J. Motihari -D/- 10-1-1977.) 
'CV/CV/A924/78/ABO/DVT, >. oa 


Chronological Paras o: 


A 


1978 
- by the Additional . District Judge, con- 


firming the order dated the 16th 
Jan., 1976 passed by the Additional 
Subordinate Judge, Motihari in Title 


Suit No 17 of 1974, directing the peti- 
tioners to pay a sum of Rs. 8, 250/- 
to Shri Rajendra Singh, plaintiff-op- 
posite party, who is a Demonstrator 
in the said college towards his salary. 
Being aggrieved by the order of the 
learned Subordinate Judge, the peti- 
tioner preferred an appeal. The Ap- 
pellate Court also by its order, as 
mentioned earlier, has affirmed the 
order passed by the trial Court. Hence, 
this Civil Revision. 

2. Learned Counsel appearing on 
behalf of the petitioners has assailed 
the impugned orders of the courts be- 
low and has urged that the said orders 
are bad as the Courts below failed to 
consider that the opposite party had 
not established a prima facie case nor 
there was balance of convenience in 
favour of the opposite party nor he 
had suffered irreparable injuries which 
could not have been measured in 
terms of money. He drew my attention 
to the provisions under order 39, 
Rules 1 and 2 of the Civil P. C. (here- 
inafter referred to as “the Code”). In 
order to substantiate his contention, 
he has referred to para 7 of the order 
‘of the trial court which reads thus: 


“It is mentioned in the petition for in- 
junction filed by the plaintiff that he 
has been paid only Rs. 1450/- as ad 
hoc payment since 1-4-1971 uptill now. 
This fact has not been challenged by 
the defendants. No doubt, the plain- 
tiff made an endorsement on the letter 
sent by the Principal to him to the 
effect that he agreed to the 
terms and conditions mentioned in 
the letter that “no payment will be 
made unless University approved his 
continuance and sanctioned payment.” 
No doubt terms and conditions were 
accepted by the plaintiff but the Prin- 
cipal has given a certificate to him 
that he has been working as demon- 
strator in the department of Chemistry 
of the said college very sincerely and 


honestly and in this period he was 
paid Rs. 1450/- on ad hoe basis. I 
find that there is prima facie case in 


favour of the plaintiff and he has got 
balance of convenience in his favour. 
The Public Service’ Commission has 


‘made much delay. The: University haz, 


already recommended the 
1978 Pat./10 VI G—32 


` Case 
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plaintiff to the Public Service Com- 
mission for concurrence. The Princi- 
pal: of the college being an authority 
of the college has certified that the 
plaintiff is working very sincerely 
and’ honestly till now. When his ser- 
vices have not been terminated finally 
and he is working. in hope that he 
will get concurrence from the Bihar 
Public Service Commission for absorp- 
tion in permanent cadre, he cannot 
be debarred from payment of his 
dues at least on ad hoc basis. Consider- 
ing the facts and circumstances, I 
come to a conclusion that this is a fit 
case in which mandatory temporary 


injunction should be granted to the 
plaintiff.” - 
Learned counsel for the petitioners 


also referred to the decision in Nandan 
Pictures Ltd. v. Art Pictures Ltd. (AIR 
1956 Cal 428) wherein it was held 
that it was in very rare cases that 
a mandatory injunction was granted 
on an interlocutory application and 
instances where such an injunction 
was granted by means of an ‘ad interim’ 
order . pending the decision of the 
application itself was almost unknown. 
It was further held if a mandatory 
injunction was granted at all on an 
interlocutory application, it was grant- 
ed only to restore the ‘status quo’ 
and not granted to establish a new 
state of things, differing from the 
state which existed at the date when 
the suit was instituted. In my view 
the submission of the learned counsel 
for the -petitioners in this regard is 
well founded. In the instant case, no 
order could have been passed in the 
terms of Order 39, Rules 1 and 2 of 
the -Code. It appears that the trial 
court on the ground of hardship it had 
granted relief to the plaintiff opposite 
party under the provisions under 
S. 151 of the Code. Learned Counsel 
for the petitioners has submitted that 
by reference to para. 7 of the order 
of the trial Court, it is apparent -that 
the delay in payment of the salary tol. 


the opposite party was due to the 
fact that the case of the petitioner, 
‘for concurrence was; pending before 


the Public Service. Commission and it 
was necessary for the University to 
obtain concurrence from the Public 
Service - Commission in view of the 
provisions contained under S. 15 (1) of 
the Bihar State Universities (Univer- 
sity of- Bihar; . Bhagalpur and- Ranchi) 
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Act of 1960 read with Art. 320 (3) (b) 
of the Constitution of India and unless 
concurrence was received by the Uni- 
versity, the University could not have 
sanctioned payment of regular salary to 
the plaintifffi-opposite party, utmost it 
could have been an ad hoc (payment?) 
on the ground of hardship and delay. The 
learned counsel pointed out that in the 
instant case the trial court has erred 
in directing in para. 8 of its judgment 
that the petitioner be directed to pay 
the plaintiff-opposite party, Rs. 8, 250/- 





(the salary of the plaintiff) during 
the pendency of the suit ie from 
Feb., 1974 till Nov., 1975 and to issue 


mandatory injunction to the defendant 
petitioners to make the said payment 


within a month from the receipt of 
the injunction order. This order was, 
however, stayed by this court when 


the application of the petitioners was 
admitted. In my opinion, this sub- 
mission of the learned counsel is also 
sound. In the instant case no direc- 
tion could have been made in the cir- 
cumstances by the trial court to pay 
the said amount of salary to the op- 
posite party. Directions should have 
been made only for payment of cer- 
tain amount as an ad hoc payment. 


3. Reference in this connection may 
be made to the undertaking given by 
the plaintiff-opposite party itself to 
the effect that “no payment will be 
made unless University approved his 
continuance and sanctioned payment.” 
It is expected that the Public Service 
Commission would expedite the case 
of the petitioner regarding concurrence. 
In the circumstance, therefore, I modi- 
fy the directions given by the court 
below and instead of directing the 
petitioners to pay Rs. 8,250/- to the 
opposite party by way of salary, I 
direct the petitioners to deposit Rupees 
8,000/- as an ad hoc payment in the 
trial eourt by the 30th Nov., 1977. It 
shall be open to the opposite party to 
withdraw the said amount from the 
court after furnishing securities to the 
satisfaction of the trial court. Before 
I part with the case, I wish to 
make a further direction that the suit 
may be expedited and the petitioners 
should also be directed to send a re- 
minder soon to the Public Service 
Commission for expediting the case of 
the plaintiff opposite party. In the re- 
sult, the application is dismissed with 
the above modification, In the circum- 


Boku Mahton v. Widow of Anathi Thakur 


A. LR, 


stance, however, there will be no order 
of the cost. 
Order accordingly. 
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Boku Mahton and others, Appellants 
v. Most. name not known widow of 
Anathi Thakur and others, Respondents, 

A. F. A. D. No. 51 of 1965, D/- 24-8- 
1977.* f 


Civil P. C. (5 of 1908), S. 20 — Cause 
of action — What is. 


Cause of action means an action for 
which the defendant is answerable to 
the Court. If the cause of action is not 
controverted by the defendant. the 
plaintiffs are bound to succeed in the 
case, In order to succeed in the case, 
the plaintiffs are required to plead and 
prove the cause of action. If the plain- 
tiff fails to prove the cause of action his 
case will fail on that account. It is not 
essential for the plaintiffs to prove each 
fact, but it is necessary to prove such 
facts which are necessary to be proved 
for the success of the case. In other 
words, the plaintiff is required to prove 
such facts which constitute the material 
cause of action. The cause of action 
can be proved by leading oral or docu- 
mentary evidence on which parties shall 
rely. (1873) 8 CP 107; (1888) 22 QBD 128; 
AIR 1960 SC 1309 and AIR 1954 Mad 
594 (FB), Foll. (Paras 10, 11, 12) 


Where the Anchal Adhikari removed 
the names of the plaintiffs and substi~ 
tuted the names of the defendants in 
revenue records in respect of suit lands 
by his order and the appellate and revi- 
sional authorities subsequently upheld 
the order of the Anchal Adhikari, the 
plaintiffs stating the orders of various 
authorities as causes of action were re~ 
quired to prove the order of the Anchal 
Adhikari which constituted the main 
cause of action. (Para 11) 

Anno: ATR Comm, C. P.C. (9th Edn.), 
S. 10, N. 14. 

Cases Referred: Chronological Parag 
AIR 1960 SC 1309 6 
AIR 1954 Mad 594 (FB) 6 


*(From order of Shiva Shankar Prasad, 
First Addl. Dist. J., Monghyr, D/- 12-9- 
1964), 


LU/AV/E731/77/SNV, 





`~ 


? 


` 


1978 


(1888) 22 QBD 128: 60 LT 250 Read v. 

Brown 6 
(1873) 8 CP 107: 28 LT 32 Cooke v. 
. Gill i 6 


K. K. Sinha and Nagendra Prasad 
Singh No. 2, for Appellants; Parmanand 
Sharan Sinha, Arun Kumar Singh and 
Arvind Kumar Sharma, for Respondents, 


JUDGMENT: — The defendants pre- 
ferred second appeal before this Court, 

2. The plaintiffs filed the suit for a 
declaration of title and confirmation of 
possession and, in the alternative, for 
recovery of possession in respect of the 
suit land. The plaintiffs also prayed 
that the orders of the Anchal Adhikari 
dated 31st May, 1955 be declared illegal 
and without jurisdiction. According to 
the plaint, the cause of action arose on 
8ist May, 1955 when the Anchal Adhi- 
kari by his order dated 31st May, 1955 


removed the names. of the plaintiffs and 


substituted the names of the defendants 
in their place in the revenue papers 
(tenants’ ledger). It is for this reason 
that the plaintiffs prayed in relief (b) 
that the Court be pleased to declare the 
order of the Anchal Adhikari as wrong, 
ilegal and without jurisdiction, The case 
of the plaintiffs was that the ancestor of 
the defendants, namely, Bana Mahto. 
surrendered the suit land to the land- 
lord. The landlord, in turn, settled the 
suit land in 1316 Fasli with the ancestore 
of the plaintiffs. 


3. The defendants denied the story of 
surrender and settlement, The defendants 
pleaded that they were in continuous 
possession of the suit land, and, their 
ancestor, Bana Mahto, was rightly re- 
corded in the survey record of rights. 


4. Both the Courts below decreed the 
suit of the plaintiffs, -On these facts, 
learned counsel for the appellants con- 
tends that the judgment of.the lower 
appellate Court is vitiated for the simple 
reason that it declared the title and 
possession of the plaintiffs without set- 
ting aside the orders of the revenue 
authorities dated 3lst May, 1955. 20th 
May, 1956 and 28th Sept., 1957. - 


5. In other words learned counsel for 
the appellants contends that the plain- 
tiffs cannot succeed in the present case 
unless the cause of action is proved by 
the plaintiffs, In this connection, learned 
counsel for the appellants . referred to 
paras. 8 and 11 of the plaint. According 
to the plaint, the cause of action in the 
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names of the plaintiffs and substituted 
the mames of defendants in their place in 
the revenue records in respect of the 
suit lands. It is also mentioned in para- 
graph No, 11 of the plaint that cause of 
action also arose on 20th May, 1956 and 
28th Sept., 1957 when the order of the 
Anchal Adhikari dated 31st May, 1955 
was upheld by the appellate and revi- 
sional authorities. In other words, ac- 
cording to the plaint the cause of action 
in the suit arose on 31st May, 1955. 20th 
May, 1956 and 28th Sept., 1957. In other 
words, learned counsel for the appellants 
contends that unless they prove the 
bundle of essential facts which consti- 
tutes cause of action, they cannot suc- 
ceed in the guit. 


6. The short point for decision in this 
case is:— . 

What is the meaning of ‘cause of ac- 
tion’? The expression ‘cause of action’ 
has been defined by Brett, J, in Cooke 
v. Gill, (1873) 8 CP 107 as follows: 

“t "Cause of action’ has been held from 
the earliest time to mean every fact 
which is material to be proved to entitle 
the plaintiff to succeed, every fact which 
the defendant would have a right to tra- 
verse,” 


'Lord Esher, M. R. has defined ‘cause of 


action’ in Read v. Brown, (1888) 22 QBD 
128, as follows :— 


“Every fact which it would be neces- 
sary for the plaintiff to prove, if travers- 
ed. in order to support his right to the 
judgment. of the Court. It does not 
comprise every piece of evidence which 
is necessary to prove each fact, but every 
fact which is necessary to be proved.” 

The Supreme Court in the State of 
Madras v. C. P. Agencies (AIR 1960 SC 
1309) followed the decisions of Brett, J. 
in Cooke v., Gill and Lord Esher in Read 
v. Brown (supra) In re D. Lakshmi- 
narayana Chettiar (AIR 1954 Mad 594) 
(FB), a Full Bench of Madras High 
Court held that “ ‘cause of action’ means 
the bundle of essential facts which is 
necessary for the plaintiff to prove be- 
fore he can succeed in the suit.” Rely- 
on these decisions, I hold that the plain- 
tiffs were required to prove the cause of 
action which occurred on 31st May 1955. 
According to the plaint, 31st May, 1955, 
20th May, 1956, and 28th September 1957 
are the dates on which the cause of ac- 
tion accrued to the plaintiffs. In these 
circumstances, the plaintiffs can succeed 
provided they prove the facts con- 
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might declare the order dated 31st May, 
1955 as illegal and without jurisdiction. 


7. In the present case, the Courts be- 
low without setting aside the order of the 
Anchal Adhikari dated 31st May, 1955, 
declared the title and possession of the 
plaintiffs, The plaintiffs in order to succe- 
ed in the case are required to prove the 
material cause of action which in the 
present case is the order of the Anchal 
Adhikari dated 31st May, 1955, because 
it is on this date that the names of the 
plaintiffs were removed from the revenue 
papers and the names of the defendants 
were substituted by the Anchal Adhikari 
in the revenue papers. The cause of ac- 
tion can be proved by oral or documen- 
tary evidence. In the present case, the 
plaintiffs can prove the cause of action 
dated 31st May, 1955 either by oral or 
documentary evidence. 


-§. In the present case, both the Courts 
below held the plaintiffs to be in posses- 
sion of the suit lands. The Courts below 
ought to have declared the title and 

“possession of the plaintiffs after setting 
aside the order dated 31st May, 1955, 
which has not been done in the present 
case, Hence, I remand the matter to the 
lower appellate Court for a fresh deci- 
sion. The lower appellate Court is direct- 
ed to pass the judgment in respect of 
the other reliefs after setting aside the 
order dater 31st May, 1955 as contained 
in ea (b) of the plaint. 

It is not necessary to mention 
snes points raised by the learned coun- 


> . sel of the appellants. 


10. The law raised in this case may 
be summarised thus :— 


“Cause of action means an action for 
which the defendant is answerable to the 
Court. If the cause of action is not con- 
troverted by the defendant, the plaintiffs 
are bound to succeed in the case. In order 
to succeed in the case, the plaintiffs are 
required to plead and prove the cause of 
action, If the plaintiff fails to prove 
the cause of action his case will fail on 
that account. It is not essential for the 
plaintiffs to prove each fact. but it is 
necessary. to prove such facts which are 
necessary te be proved for the success 
of the case. 


11. In the words of Lord Esher ‘Tt 
does not comprise every piece of evid- 
ence which ig necessary to prove each 
fact, but every fact which is necessary 
to be proved.” In other words, the plain- 


tiff is required to prove ‘such facts ‘which’ 


Chandradip Singh v. Board of Revenue, Bihar 


- 1956 or the order dated 28th Sept., 


` — Held in’ the 


BV/BV/A380/78/TV N/DVT 


A.LR 


constitute the material cause of action. 
In the present case, three dates of causes 
of action are mentioned in the plaint, 
namely, 31st May, 1955, 20th May, 1956. 
and 28th Sept., 1957. The plaintiffs are 
required to prove the main cause of ac- 
tion which happened on 3ist May, 1955. 
It is on 31st May, 1955 that the Anchal 
Adhikari removed the names of the 
plaintiffs and substituted the names of 
the defendants in the revenue records in 
respect of the suit land. It is not neces- 
sary to prove the order dated 20th May. 
1957, 
because on these dates the appellate and 
the revisional authorities upheld the 
order dated 3lst May, 1955. 

12. It is, therefore, clear that the 
plaintiff is required not to prove every 
allegation mentioned in the plaint which 
constitutes cause of action but only those 
facts which are necessary to be proved 
for the purpose of succeeding in the case. 
In other words, the plaintiff is required 
to prove only material facts constituting 
the cause of action and not all the facts 
on which the whole cause of action is 
based. The cause of action can be proved 
by leading oral or documentary evidence 
on which the parties shall rely. 


13. In the result, the appeal is allow- 
ed; the judgment and decree of appel- 
late Court are set aside and.the case is 
sent back for fresh decision in accordance 
with law in the light of the observations 
made above. Parties will bear their own 
costs, 

Appeal allowed. 
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Chandradip Singh and another, Peti- 
tioners v. The Addl. Member, Board of 
Revenue, Bihar, Patna and others. Res- 
pondents. 


Civil Writ Jurisdiction Case No, 1539 
of 1974, D- 18-8-1977. 


(A) T. P. Act (4 of 1882), S. 53 — 
Fraudulent transfer — Onus lies on per- 
son alleging — Suspicion, surmises and 
conjectures by themselves are no- proof 
— Execution of sale-deed just some 
days prior to application for pre-emption 
circumstances, merely 
raised suspicion—Not sufficient to inter- 
fere with concurrent finding that trans- 
fer was net fraudulent. AIR 1923 PC 
73, Ref. ~ (Para 3) 





1978 ‘Chandradip Singh v. Board. of 


(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (3)—Appli- 
cation for pre-emption — Period of limi- 
tation commences from date of regis- 
tration of the transfer deed. AIR 1973 
Pat 199, Rel. on; AIR 1941 Cal 78 and 
AIR 1960 J & K 112, Dist. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1973 Pat 199 

(1970) C. W. J.C. No. 
D/- 30-1-1970 (Pat) 

AIR 1969 SC 244 

AIR 1960 J & K 112 

AIR 1941 Cal 78 

AIR 1923 PC 73 


.R. S. Chatterjee and Keshari Singh, for 
Petitioners; S. N. Jha, (Standing Coun- 
sél No. 2), B. P. Pandey (Junior Counsel 
to Standing Counsel No. 2), Baijnath 
Prasad, Devendra Kumar Sinha and 
Nawal Kishore Prasad Singh, for Respon-- 
dents, 


ORDER:— In this application under 
Arts, 226 and 227 of the Constitution the 
petitioners have prayed for issuance of a 
writ of certiorari quashing the order 
dated the 27th Aug. 1974, passed by the 
Additional Member, Board of Revenue 
(respondent No. 1) in a proceeding under 
S. 16 (3) of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (hereinafter 
referred to as ‘the Act’). A copy of the 
impugned order has been marked as 
Annexure-5, 


2. The facts are short, On the 24th 
April, 1970. Ragho Singh (respondent 
No. 5). sold the land in question to 
Vidyabati (respondent No, 6). The regis- 
tration of the sale deed was completed 
on the 24th April, 1970. On the 19th June,’ 
1970 respondent No. 6 in her turn execu- 
ted two sale deeds in respect of the en- 
tire area purchased by her from respon- 
dent No. 5. half and half in favour of 
petitioners 1 and 2; copies whereof have 
been marked as Annexures 1 and 2 res- 
pectively. The sale deeds executed on 
the 19th June, 1970 were presented for 
registration on the 4th Aug. 1970, and 
the registration was completed on the 
Sth Sept. 1970. In the meantime, however, 
on 21-7-70 respondent No. 4 Thakur 
Singh, a co-sharer and adjoining raiyat, 
filed an application for pre-emption 
under S, 16 (3) of the Act without mak~ 
‘ing the petitioners as parties to the pro~ 
ceeding. Subsequently, however, when 
Vidyabati (respondent No. 6), took -an 
ebjection.that she had already- transfer 


4 
133 of 1969, 


Om > > a 


-Revenue,..Bihar 
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red the land in question to the two peti- 
tioners, they were added as parties at 
the instance of respondent No. 4. Ad- 
mittedly, the subsequent transferees, 
namely, the two petitioners were also 
the adjoining raiyats of the land in ques- 
tion. The Deputy Collector, Land Reforms 
(respondent No. 3) heard the case in the 
first instance and dismissed the applica- 
tion for pre-emption on the ground that 
the petitioners were also the adjoining 
raiyats and -that respondent No, 4 had 
no better claim than the petitioners (vide 
his order dated the 14th Sept. 1971 (An- 
mexure 3). Respondent No. 4 preferred 
an appeal against the aforesaid order be- 
fore the Sub-Divisional Officer (respon~ 
dent No. 2) who by his order dated the 
23rd Oct. 1972 (Annexure 4) upheld the 
order passed by the Land Reforms De- 
puty Collector, Respondent No. 4, there- 
after, filed an application in revision 
before the Board of Revenue and the 
matter came to be finally heard by the 
learned ‘Additional Member, Board of 
Revenue (respondent No. 1) who passed 
the impugned order setting aside the ori- 
ginal and appellate orders. The only 
ground on which respondent No. 1 al- 
lowed the application of respondent 
No. 4 is that the two sale deeds (Anne- 
xures 1 and 2) executed in favour of the 
two petitioners by respondent No, 6 
seemed to be farzi in nature. These two 
sale deeds in favour of the two petitioners 
executed by respondent No 6 were not 
bona fide. 


3. The only reason for recording the 
finding that the two sale deeds were not 
bona fide has been given by the Addi- 
tional Member as coincidence of dates, 
namely, 19th June, 1970 as the date of 
execution, 21st July, 1970 as the date of 
filing of the pre-emption application and 
4th Aug. 1970 as the date of presentation 
of the documents in the Registration 
Office. This coincidence of dates is said 
to support the allegation of respondent 
No. 4 that the two sale deeds in ques- 
tion were antedated. One further rea- 
son, if that may be called a reason at 
all, is that: petitioner No. 1 signed the 
document on the date of presentation on 
the 4th Aug. 1970. The aforesaid finding 
of the Board carmot be sustained, as it 
is vitiated by error of law apparent on the 
face of the order. The coincidence of 
dates may at best lead to a suspicion. I 
may usefully point out here that the. 
term ‘farzi’ has been used by respondent 


‘No, 4 loosely. What. ig meant to be said 


fs thatthe deeds were sham and ineffec- 


150 Pat. {Prs, 3-4] Chandradip Singh v, 


tive, passing no title thereunder. In 
other words, the impugned sale deeds 
were executed fraudulently and collu- 
sively, It is well settled that the charges 
of fraud and collusion must be proved by 
hose who make them — proved by est- 
ablished facts or inference legitimately 
drawn from those facts taken together 
as a whole. Suspicions, surmises and con- 
jectures are not permissible to come to 
uch a finding. Of course, it is true that 
every puzzling artifice or contrivance 
resorted to by one accused of fraud must 
not necessarily be completely unravelled 
and cleared up and made plain before 
a verdict can be properly found against 
him. If this were not so, many a clever 
and dexterous knave would escape. Re- 
ference im this connection may be made 
to the observations of Lord Atkinson in 
Satis Chandra Chatterji v. Kumar Satish 
Kantha Roy (AIR 1923 PC 73). As we 
have already pointed out earlier, the 
coincidence of dates leads to nothing 
further than a mere suspicion not suffi- 
cient to outweigh the reasons of the two 
courts below. 


4. Learned counsel for respondent 
No. 4 strenuously argued that although 
the two sale deeds in question were exe- 
cuted by respondent No. 6 on the 19th 
June, 1970, a month amd two days prior 
to the filing of the pre-emption applica- 
tion, their registration having been com- 
pleted on the 9th Sept. 1970, no cause of 
action could be said to have arisen to 
respondent No. 4 as against the peti- 
tioners on the 21st July, 1970 when the 
pre-emption application was filed. It was 
argued by Mr. Devendra Kumar Sinha, 
learned Counsel for respondent No. 4. 
that for purposes of S. 16 (3) of the Act, 
the cause of action for pre-emption arose 
only after the completion of registration. 
Therefore, as against the two petitioners 
no cause of action arose on the 21st July, 
4970. It was further submitted that there 
could not be two dates of limitation for 
the purpose of S. 16 (8) of the Act. If an 
application for pre-emption could be filed 
only within three months of the date of 
completion of registration, then the title 
for the purposes of S, 16 (3) can be said 
to have passed to the petitioners only on 
the 9th Sept. 1970, when the two sale 
deeds were registered which was beyond 
the period of three months from the 
registration of the earlier docu- 
ment on the basis of which the pre- 
emption was prayed. We are afraid this 
submission cannot be accepted as valid 
` lin law. The point stands concluded by a 
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Bench decision of this court on a review 
of numerous earlier decisions, both of this 
court and the Supreme Court. That decision 
is Smt. Sudama Devi v. Rajendra Singh 
(AIR 1973 Pat 199), Untwalia, J. (as he 
then was) speaking for the Bench ob- 
served at page 205 as follows:— 


“The question before the Supreme Court 
was when was the pre-emptor to perform 
the ceremonies under the Muhammadan 
Law? The majority decision of the court 
was that the sale was complete on com- 
pletion of the registration under section 
61 of the Registration Act, and, therefore, 
the ceremonies had to be performed after 
completion of the registration. A similar 
view has been expressed in Hiralal Agar- 
wal’s case (AIR 1969 SC 244). In the cus- 
tomary law the question assumes impor- 
tance as to the point of time when the 
ceremony is to be performed and under 
section 16 (3) of the Act the question 
arose as to when the pre-emptor gets a 
right to file an application under S. 16 (3). 
In Budhnandan Ram v. State of Bihar 
(C.W.J.C. No. 133 of 1969) (Pat) decided by 
a Bench of this court, of which I was a 
member, on 30th Jan. 1970, I had elabo- 
rately considered the point. I had pointed 
out that there could not be two starting 
points of limitation under S. 16 (3) of 
the Act, starting point must be one-either 
the date of execution of the sale deed or 
the date when its registration is com- 
plete. 


I held following Hiralal Agarwal’s case 
that the latter was the date which was 
the starting point of the period of three 
months for the filing of the application 
under S. 16 (3). But to apply the doctrine 
of lis pendens is a different thing. Here, 
cases have consistently taken the view, 
to which reference has been made ear- 
Her by me, that if a sale deed is execu- 
ted before the filing of the suit but is 
registered later then such a transfer is 
not pendente lite the transferee became 
the owner of the property, in view of the 
provision of law contained in Section 47 
of the Registration Act, prior to the filing 
of the suit. No case taking a contrary 
view for the application of the doctrine 
of lis pendens was brought to our notice 
by learmed counsel for respondents 1 to 7. 
That being so, there does not seem to bef 
any merit in this point, Learned counsel 
for respondent No. 4 also invited our 
attention to a number of decisions, viz., 
Gobardhan Bar v. Gunadhar Bar (AIR 
1941 Cal 78), Nabir Ganai v. Mohd. Ismail 
Ganai (AIR 1960 J. & K, 112) and some 
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other eases. Those cases are distinguish- 
able on fact. But assuming that the ratio 
of any of those caseg is contrary to the 
ratio of the Bench decision of this court 
in Sudama Devi’s case, we are bound to 
follow ‘our own Bench decision. 

5. In the result. therefore, this 
application must be allowed and the 
order dated the 27th Aug: 1974 (Annexure 
5) passed by respondent No. 1 must be 
quashed. There shall be no order as to 
costs, 

Application allowed, 


AIR 1978 PATNA 151 
NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ. 

Syed Shamshul Haque, Appellant 
v. Sitram Singh and others, Respondents. 
A.F.A.D. No. 99 of 1970, D/- 8-8-1977.* 

(A) Civil P. C. (1908) O. 35, R. 2 — 
Rule directory — Thing claimed not paid 
into or placed before Court — Whole 
proceedings not nullified. (Para 3) 

Anno: AIR Comm, Civil P. C. (8th 
Edn.), O. 35, R. 2 R. 1. 

(B) Civil P. C. (1908) O. 35, R. 4 (3) 
-—- Procedure — Dispute relating to paddy 
crops from land which itself was being 
claimed by both the parties — Incumbent 
on Court to decide question of subsisting 
title in respect of land from which crops 
in question had been harvested — Not 
sufficient to decide only question of pos- 
session over land. (Para 4) 

Anno: AIR Comm, Civil P. C. (8th 
Edn.), O. 35, R. 4 N. 2A. 

Cases Referred: Chronological Paras 
AIR 1928 Oudh 155 4 

Parmeshwar Prasad Sinha, for Appel- 
lant; Jugal Kishore Prasad and Rajendra 
Kishore Prasad, for Respondent. 


JUDGMENT:— Defendant No. 2 is the 


appellant in this appeal. It appears that 
some dispute arose between the appel- 
lant and respondents 1 to 8 in respect 
of several plots of land measuring about 
40 bighas situated in village Bhawanipur 
in the then district of Champaran. At the 
time of the harvesting of the crops there 
was an apprehension of breach of peace 
and due to intervention of common 
friends and well wishers the crops were 


*(From order of Umesh Chandra 
Sharma, Ist Addl. Dist. J., Motihari D/- 
28-11-1969.) 
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harvested and kept in custedy of Laksh- 
man Singh. the then Mukhiya of the 
Gram Panchayat, and later they were 
sold for Rs. 1,536. After some time the 
aforesaid Lakshman Singh filed an in- 
terpleader suit impleading the appellant 
and respondents 1 to 3. During the pen- 
dency of the interpleader suit respon- 
dents 1 to 3 were transposed to the cate- 
gory of plaintiff and Lakshman 
Singh was transposed to the cate- 
gory of defendant. Thereafter, the suit 
proceeded for trial in which Lakshman 
Singh was defendant No. 1 amd the ap- 
pellant. defendant No. 2. 


2. The trial court, on consideration of 
the materials, came to the conclusion that 
respondents 1 to 3 were in possession of 
the lands in dispute since long; as such 
they were entitled for the money which 
had been kept in custody of the Mukhiya 
concerned. An appeal filed on behalf of 
the appellant before the court below was 
also dismissed by the learned Additional 
Disrict Judge, Motihari, ing the 
findings of the learned Additional Munsif. 
Hence this second appeal on behalf of 
defendant No, 2. 


3. This appeal was listed for hearing 
before a learned single Judge of this 
court who has referred it to Division 
Bench. The learned counsel appearing for 
the appellant has urged two points on 
behalf of the appellant. The first point 
which has been raised on behalf of the 
appellant is that there has been non- 
compliance with R. 2 of O. XXXV of the 
Civil P. C. (hereinafter to be referred to 
as the Code) inasmuch as the aforesaid 
amount of Rs. 1,536 was never deposited 
with the Court concerned. R. 2 of O. 
XXXV of the Code prescribes that, where 
the thing claimed is capable of being 
paid into court or placed in custody of 
the Court. “the plaintiff may be required 
so to pay or place it before he can be 
entitled to any order in the suit.” In 
our view, it is difficult to hold that this 
provision is mandatory in mature, so as 
to nullity the whole proceeding before 
the court concerned. In this connection 
it may be mentioned that earlier under 
the old provisions the words used were 
“must so pay or place it.” They have been 
substituted by the words “may be re- 


- quired so to pay or place it” On plain 


reading, the words “may be required so 
to pay”, lead to an inference that such 
provision is directory in nature. There 
is no material on the basis of which it 
can be held that at any gtage the original 
Plaintiff, the Mukhiya, was required to 
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deposit such amount with the court: In 
our opinion, there is no merit in this 
contention. 


4, It was then submitted on behalf of 
the appellant that the courts below have 
decreed the suit of the plaintiff without 
recording any finding on the question of 
title to the subject matter of dispute. In 
this connection learned counsel drew 
our attention to R. 4 of O. XXXV of the 
Code which is as follows:— 

“4. Procedure at first hearing (1) At the 
first hearing the Court may, 

(a) declare that the plaintiff is dis- 
charged from all liability to the defen- 
dants in respect of the thing claimed, 
award him his costs, and dismiss him 
from the suit; or 


(b) if it thinks that justice or conve- 
nience so require, retain all parties until 
the final disposal of the suit. 

2. Where the court finds that 
admissions of the parties or other evi- 
dence enable it to do so, it may adjudi- 
cate the title to the thing claimed. 


3. Where the admissions of the parties 
do not enable the court so to adjudicate, 
. it may direct— 

(a) that an issue or issues between 
the parties be framed and tried; and 

(b) that any claimant be made a plain- 
tiff in lieu of or in addition to the origi- 
nal plaintiff, and ghall proceed to try the 
suit in the ordinary manner. 


According to the learned counsel, once 
a dispute arises between two claimants 
in respect of the property in question, 
that has to be decided either on the ad- 
missions of the parties concerned or in 
a regularly framed suit, and court cannot 
absolve its responsibility by saying that 
it was considering only the question of 
possession. Sub-rule (2) of R. 4 of O. 
XXXV provides that where court finds 
that the admissions of the parties or 
other evidence enable it to do so, it may 
adjudicate title to the thing claimed, 
sub-rule (3) of aforesaid R. 4, however, 
says in clear and unambiguous terms 
that where the admissions of the parties 
do not enable the court so to adjudicate, 
“it shall proceed to try the suit in ordi- 
nary manner”. In our view, the only op- 
tion given to the court in sub-rule (2) 


and sub-rule (3) of R. 4 is either to de- - 


cide the question of title on the basis of 
admissions of the parties or on the basis 
of evidence adduced in ordinary manner 
in any suit, after framing issues and 


transposing amy of the claimants as. 


plaintiff. In the instant case, the plaintiff 
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respondents 1 to 3 had been transposed 
to the category of plaintiffs from which 
it is obvious that the court was not in a 
position to adjudicate on the basis of 
admissions of any of the parties and it 
proposed to proceed under sub-rule (3) 
of R. 4 of O. XXXV of the Code. The 
trial Court had even framed issues on the 
basis of the pleadings saying as to whe- 
ther plaintiffs Nos. 1 to 3 or defendant 
No. 2 are entitled to the paddy crops in 
dispute. Of course, it further added as 
to which of the two sides had been in 
possession of the disputed land. In the 
instant case, the dispute relat- 
ing to the. paddy crops from the 
land which itself was being claimed by 
both the parties, cannot be decided with- 
out deciding title to the land in question. 
In our opinion, in view of the mandate 
under sub-rule (3) of R. 4 of O. XXXV, 
it was incumbent upon the trial court to 
try the suit in the ordinary manner, 
which means it had also to decide the 
question of subsisting title in respect of 
the land from which the crops in ques- 
tion have been harvested. No authority 
directly on’ the point was brought to our 
notice, although the case was adjourned 
more than once. We’ get some support 
from the observation in the case of Abdul 
Halim Khan v. Saadat Ali Khan (AIR 
1928 Oudh 155 at p. 181) where it was 
observed that any finding in an inter- 
pleader suit will operate as res judicata. 
In that connection it was - observed as 
follows:— ‘ 


“If therefore, she did not contest the 
point and it was decided against, her, it 
must be deemed to be a point directly 
and substantially in issue and decided 
against her under Expl, 4, Civil P. C. 
My finding, therefore, on the second 
question. is that, after the decision of 
the interpleader suit, it ig no more open 
to Rani Champa to contest the factum 
or the validity of the adoption of defen- 
dant No. 1. In short the decision ‘operates 
as res judicata against her.” 


If the findings of this interpleader suit 
are to operate as res judicata. it is diff- 
cult to hold that it is open to the civil 
court, where such suits are filed, to de- 
cide only the question of possession and 
to exercise a power similar to the power 
conferred on a Magistrate under the 
C. P. C. while disposing of a property 
which has been used for commission of 
an offence. In our view, it was incum- 
bent upon the trial court to decide the 
suit. in an ordinary manner recording 


‘findings of the issues. The court of. ap- 
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peal below was also not correct in decid- 
ing the appeal saying that it was not 
deciding the question of title and was 
deciding only question of possession over 
the land. In such a situation, we are left 
with no option but to set aside the judg- 
ment and decree passed by the court of 
appeal below and to remit the case back 
for a fresh decision in accordance with 
law. It will be open to the court of ap- 
peal below, if it so thinks after hearing 
the parties concerned, to call for a find- 
ing in accordance with Order XLI, Rule 
25 of the Code, and then dispose of the 
appeal in accordance with law, In the 
circumstances of the case, however, there 
will be no order as to costs. 

Order accordingly, 


AIR 1978 PATNA 153 
K. B. N. SINGH, C. J. AND 
B. S. SINHA J. l 
Md. Zamiruddin and others, Petitioners 
v. Mrs. Fatima Ahmad and others, Oppo- 
site Parties. 
Civil Revn, No. 1482 of 1974, D/- 24-it 
1978.* 


(A) Civil P. C. (1908), O. 22, R. 4 — 
Abatement of suit — Suit by landlord 
against lessees for possession — Sub- 
lessee also joined as party — Name of 
sub-lessee expunged on his death — Suit 
does not abate as a whole. : 

The law is now settled that in a suit 
for eviction, a sub-tenant is not a neces- 
sary party and accordingly, even if he 
is made a party by way of abundant 
caution, the expunging of his name from 
the suit at the instance of the plaintiff 
would not lead to the abatement of the 
suit as a whole and on principle, it 
would hardly make a difference whether 
such a sub-tenant was made a party or 
not. (Para 7) 


Anno: AIR Comm. Civil P. C, (8th 
Edn.), O. 22 R, 4 N. 23. 


(B) Civil P. C. 
E. 17 — Amendment — Plaintiff 
seeking amendment by striking 
out unnecessary portion of the pleading 
— Amendment sought for neither chang- 
ing mature of the suit nor introducing 


(1908), O. 6, 


*(Against order 
Sinha, 3rd Addl. Sub, J., Patna, D/- 
12-9-1974.) 
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fresh cause of action — Amendment al: 
lowed. (Para 11) 
Anno: AIR Comm. Civil P. C. (8h 
Edn), O. 6, R. 17, No 3. 
Cases Referred:. Chronological Paras 
ATR 1974 Pat 135 4, 7 
AIR 1965 SC 414 
AIR 1964 SC 1889 
AIR 1961 Punj 555 
AIR 1957 Pat 437 
AIR 1953 Sau 159 
AIR -1932 Cal 241 
S. C. Ghose and Bagishwar Prasad, for 
Petitioners; Balbhadra Prasad Singh, 
Shreenath Singh, Umesh Prasad Singh 
and Mahfooz Ahmed, (for No. 1), for 
Opposite Parties, 


B. S. SINHA, J.:— This application in 
revision by defendants Nos, 1 to 10 in the 
court is directed against the order, dated 
the 12th September, 1974, passed in Title 
Suit No, 12/92 of 1973/74 by Shri Ashok 
Kumar Sinha, Additional Subordinate 
Judge, 3rd Court, Patna. By this order, 
the learned Subordinate Judge has per- 
mitted the. plaintiff of suit, opposite party 
No. 1, to expunge the name of defendant 
No. 25 from the plaint and has rejected ` 
the objection filed by the defendants. 


2. The plaintiff-opposite party No. 1. 
has filed the above mentioned suit for the 
eviction of the defendants from the suit 
premises and has also claimed arrears of 
rent and future damages, The averment 
in the plaint is that defendants Nos. 1 to 
10 (the petitioners) are the lessees under 
the plaintiff and defendants Nos. 11 to 28 
opposite parties Nos. 2 to 20 are the sub- 
tenants under defendants Nos. 1 to 10. 
The lease was for a fixed period of five 
years which commenced on the Ist of 
December, 1967, and stood terminated on 
the expiration of the period of five years 
in the end of November, 1972, and, as 
such, they are liable to be evicted. It has 
further been averred that defendants 1 to 
10 inducted defendants Nos. 11 to 28 as 
sub-tenants and, as such, they have been 
made parties to the suit for the sake of 
convenience. i è 
3. Defendants 1 to 10 in their written 
statement have stated that defendants 11 
to 28 were not necessary parties and, as 
such. the suit was bad for misjoinder of 
parties. Defendants 11 to 28 filed a peti- 
tion adopting the written statement filed 
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_ by defendants 1 to 10. In this petition,, 


it was further alleged that they are te- 
nants and men of defendants 1 to 10. 

-4. The plaintif on Sth September, 
1974 filed in the court below an applica- 
tion under section 151 öf the Code of 
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Civil Procedure stating that as defendant 
No. 25, who was a sub-tenant of defen- 
dant No, 6, has left the suit premises in 
his occupation and surrendered his pos- 
session to defendant No. 6 who is one of 
the lessees of the plaintiff, the name of 
defendant No. 25 be expunged from the 
plaint. In a rejoinder filed to this peti- 
tion, the defendants objected to the pra- 
yer of the plaintiff alleging that as de- 
fendant No. 25 died in August, 1973, 
leaving behind hig heirs, the suit: had 
abated as a whole as the legal heirs of 
defendant No. 25 had mot been substi- 
tuted in time. This petition of rejoinder 
by the. defendants, however, was not 
supported by an affidavit. The learned 
Subordinate Judge by the impugned or- 
der held that the plaintiff had impleaded 
defendants 11 to 28 by way of abundant 
caution and hence if the plaintiff wanted 
to expunge the name of defendant No. 
25, she was within her right to do so at 
her own risk and there could not be 
any objection to it. It was further held 
that the suit as a whole could not abate 
if the heirs of defendant No. 25 had not 
-been substituted. because the relief 
claimed by the plaintiff is against defen- 
dants Nos. 1 to 10. Aggrieved by the 
above-mentioned order, defendants Nos. 1 
to 10 have filed this application in revi- 
sion, which, at the time of admission, was 
referred to a Division Bench as Mr. Jus- 
tice Hari Lal Agrawal doubted the cor- 
rectness of a Bench decision of this Court 
in Suresh Mohan Thakur v. Shamal Mall 
Bubna (AIR 1957 Pat 437), In that case, 
Raj Kishore Prasad, J. held that on a 
true construction of section 2 (h) of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (hereinafter to be 
referred to as ‘the Act’), the expression 
‘tenant’ includes also a sub-lessee from 
him and, as such, a sub-lessee ig a tenant 
within the meaning of section 2 (h) of 
the Act, and, therefore; amecessary party 
to an application for eviction by the 
landlord under section 11 (1) of the Act. 
In Rupchand Gupta v. Raghuvanshi (Pvt.) 
Ltd. (AIR 1964 SC 1889), one of the ques- 
tions that fell for determimation was 
‘whether in a suit for eviction, it was 
necessary to implead the sub-lessee as a 
party. It was held (at p. 1892): 


"It has been rightly pointed out by the 
High Court that in all caseg where the 
landiord institutes a suit against the 
lessee for possession of the land 
on the basis of a valid notice to quit 
served on the lessee and does not implead 

. the sub-lessee as a party to the suit, the 
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object of the landlord is to eject the sub- 
lessee from the land in execution of the 
decree and such an object is quite legiti- 
mate. The decree in such a suit would 
bind the sub-lessee. This may act harshly 
on the sub-lessee; but this is a position 
well understood by him when he took the 
sub-lease, The ław allows this and so the 
omission cannot be said to be an impro- 
per act.”. 


Thereafter, in a Bench decision of this 
Court in Protap Chandra Singh v. Niba- 
ran Kumar Mitra (AIR 1974 Pat 135), 
Untwalia, Chief Justice, as he then was, 
and S. K. Jha, J. held by reference to 
the passage quoted above in the case of 
Rupchand Gupta that the proposition laid 
down in Suresh Mohan Thakur’s case that 
a sub-lessee is a necessary party no 
longer holds good. ‘Therefore, the 
proposition of law is settled 
now that in a suit for eviction by the 
landlord. a sub-lessee is not a necessary: 
party. I have already stated that the 
plaintiff's case is that defendants Nos. 11 
to 28 are the sub-tenants under defendants 
-Nos. 1 to 10 and hence, if subsequently, . 
the plaintiff made a prayer to expunga 
the name of defendant No. 25, who, on 
the pleading of the parties, is a sub-te~ 
nant, the suit would not abate, because 
defendant No. 25 was not a necessary, 
party to be impleaded in the suit. 


5. It would further be relevant to 
point out that in Anand Nivas Pvt. Ltd., 
v. Anand Ji Kalyanjis Pedhi (AIR 1965 
SC 414), the majority decision held that 
a person remaining in occupation of the 
premises let to him after the determina- 
tion of or expiry of the period of the 
tenancy is commonly, though in law not 
accurately, called a statutory tenant, and 
even if it was assumed that the tenani 
was entitled to sublet the premises, un« 
der the terms of the lease, he could not 
exercise the right to gsub-Iet granted 
under the. lease, after he became a statu- 
tory tenant. Therefore, in any view, if in 
the instant case, the lease was, as averred 
in the plaint, for a fixed period of five 
years which elapsed in November, 1972, 
defendant Nos. 1 to 10 would not have 
a right to sub-let after they became sta~ 
tutory tenants. 


6. ł am accordingly of the view that 
by the impugned order, the learned 
Subordinate Judge has not acted in the 
exercise of his jurisdiction illegally or 
with material irregularity. 

"e Mr. S. C. Ghose, learned counsel 
appearing for the petitioners, however, 


- 


. under 


1978 


tried to disti Protap Chandra 
Singh’s case (AIR 1974 Pat 135) on the 
ground that in that case, the sub-lessee 
Was a party. The law is now settled that 
in a suit for eviction, a sub-tenant is not 
a necessary party and accordingly, even 
he is made a party 

abundant caution, the 
of his name from the suit at 
the instance of the plaintiff would not 
ead to the abatement of the suit asa 
whole and on principle, to my mind, it 
ould hardly make a difference whether 
such a sub-tenant was made a party or 
not, 










ay of 








8. Thereafter, by reference to para- 
graph 10 of the plaint as also to the re- 
liefs claimed in it, Mr. Ghose urged that 
the suit was for a joint decree for evic- 
tion and realisation of arrears of rent 
and future damages with interest. He 
therefore, relying upon the decision in 
Jiyabha Pathabhai v. Halubha Muluji. 
(AIR 1953 Sau 159) and Kedar Nath v. 
L. Manak Chand (AIR 1961 Punj 555) 
urged that the suit being indivisible and 
the liabilities of the 
joint, the suit would abate as a whole if 
the name of one of the sub-tenants was 
expunged. In paragraph 10 of the plaint. 
it is stated that against the terms of the 
lease and without the consent of the 
plaintiff, the defendants Nos. 1 to 10 have 
inducted defendants Nos. 11 to 28 in the 
different Katras of Tin sheds on the 
demised premises as their sub-tenants 
and the plaintiff asked all the defendants 
to remove themselves and also their 
business materials from the demised pre- 
miseg and to give vacant and khas pos- 
session to the plaintiff after the expiry 
of the lease period. The paragraph con- 
cludes with the recital that, there- 
fore, the suit is for eviction 
and for realisation of arrears of 
rent and future damages with interest. 
In the relief sought for, there is also a 
prayer for the eviction of all the defen- 
dants as also for recovery of rent in at- 
cordance with the terms of the lease and 
for damages past and future for illegal 
possession. In the Saurashtra case, the 
plaintiffs, who were Mulgirasias had 
brought a suit against the defendants who 
were peta girasias for recovery of ar- 
rears of ‘Vero’ in respect of land held 
them and had claimed a joint 
decree against the whole body of defen- 
dants whose interest in the land was 
Joint and indivisible. During the pen- 
dency of the suit, some of the defendants 
died and their heirg were not brought 
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defendants being. 


ni 
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on record within the period of limitation, 
it was accordingly held.-that as on the 
pleading of the plaintiffs themselves, the 
liability of the defendants was joint and 
indivisible, the suit abated as a whole 
and not only against the deceased defen- 
dants. In the Punjab case, the question 
for consideration was that where one of 
the defendants dies pending a suit, it 
had to be examined whether the guit is 
one in which the liability of the defen- 
dants is joint and indivisible or joint 
and several. In that case, it was held 
that if the suit was permitted to con- 
tinue against the surviving defendants 
and a decree is made, it would lead to an 
unfair situation inasmuch as the surviv- 
ing defendants would be deprived of the 
tight of contribution against the legal 
representatives of the deceased defen- 
dants. Accordingly, it was held that the 
suit had abated. In both these cases, it 
was laid down that if the liability is 
joint, then the death of a defendant who 
is joint with the surviving defendamts the 
suit would abate if there was no substi- 
tution of the heirs of the deceased de-- 
fendant within the period of limitation. 
The plaintiff's case is that the lease was 
in favour of defendants Nos. 1 to 10 for 
a fixed period of five years and had been 
created by a registered document, which 
stood terminated by efflux of time, and 
accordingly, the plaintiff was entitled to 
a vacant possession of the lease-hold pre- 
mises. Defendants Nos. 1 to 10 in their 
written statement have asserted that de- 
fendants Nos. 11 to 28 have been induc- 
ted as tenants by them and were tenants 
at will, which stand has been adopted by 
defendants 11 to 28 in their petition. 
Further, in the petition rejoinder filed 
on the 9th September, 1974,. it hag been 
stated that defendants Nos, 11 to 24 as 
also defendants Nos. 26 to 28 are men of 
defendants Nos. 1 to 10. In such a situa- 
tion, the -plaintiff would be entitled to 
expunge the name of defendant No. 25, 
who was a sub-tenant and not a neces- 
sary party to the suit. though he may 
be a proper party and could have been 
included by way of abundant caution. In 
Sheikh Yusuf v. Jyotish Chandra (AIR 
1932 Cal 241), Suhrawardy, J. with whom 
Graham, J. agreed held that it would be 
unreasonable to force a landlord to make 
in a suit for ejectment against his tessee, 
all the under-lessees or even persons 
under such under-lessees, who may be 


in actual possession, parties to the suit 
the nature of which may change from a 
simple suit for ejectment on forfeiture 
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so far as the landlord is concerned the 
possession is with his lessee. The posses- 
sion of the lessee may be by his occupy- 
ing the premises himself or by his allow- 
ing other persons to occupy the premises 
on his behalf either as sub-lessees or 
licensees or as servants. It was accord- 
ingly held that it would be most, oppres- 
sive to imsist upon the landlord to make 
all such persons parties to a suit, 


.9. I am accordingly of the view that 
there is no merit in this application, 
which is dismissed, but in the circum- 
stances of the case would make no order 
as to costs. 5 


: 10. When arguments were being con- 
cluded, Mr. Balbhadra Prasad Singh, 
learned counsel appearing for the oppo- 
site party No. 1, stated that he would 
fle an application in this case under 
Rule 17 of Order 6 of the Code of Civil 
Procedure making a prayer for amend- 
ment of the plaint. Such a petition was 
filed on 21-11-1977 and a copy had been 
gerved on the petitioners’ counsel. Para- 
graph 15 of the plaint runs thus: 

"75, That the plaintiff aforesaid prays 
for the following reliefs:— 


a) a decree for eviction of all the 
defendants i .e. the defendants Ist and 
2nd parties be passed in favour of the 
plaintiff and against the defendants afore- 
said from the premises described in 
Schedule 'T below and the defendants 
aforesaid be ofdered to remove -all their 
business materials from the said demised 
land leaving the structures intact on the 
demised land and the plaintiff be put in 
Khas possession of the same with the 
said structure thereon; 


`b) a decree for arrears of rent 
tó the sum of Rs. 19,680/-, with 
interest as detailed below in Sch. 2 of the 
plaint be passed in favour of the plain- 
tiff against the defendants 1st and’ 2nd 
parties; i 

_ (c) if it be held that for any reason, 
the structures standing over the said de- 
mised land have not vested in the plain- 
tiff and the title of the same remains 
with the defendants aforesaid, then a 
decree of Rs. 5,608.56 Paise with interest 
at the rate of Re. 1/- per.cent per month 
as stipulated in the deed of lease itself 
and which dues the plaintiff had paid to 
the Patna Municipal Corporation for the 
defendants 1st party, be passed in favour 
of the plaintiff against - the defendants 
‘aforesaid; © = 7 ON RE tuse l 
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(d) a decree for damages past and 
future for illegal possession like that of 
a trespasser, the defendants 1st party and 
2nd party in the said demised land till 
recovery of possession be passed in 
favour of the plaintiff against the defen- 
dants aforesaid; 


(e) cost of the suit be passed in favour 
of the plaintiff and against the defen- 
dants 1st and 2nd parties; 


(f) any other relief or reliefs to which 
the plaintiff be found entitled to, be 
granted to the plaintiff against the defen- 
dants ist party and 2nd party. 


11. The amendment prayed for is that 
the words “and second parties” occur- 
ring in cls. (b) and (e) of para. 15 and 
the words “and second party” occurring 
in cls, (d) and (f) of the same paragraph 
be omitted. Rule 16 of O. 6 provides that 
at amy stage of the proceeding, the Court 
may order to be struck out or amended 
any matter in the pleading which may 
be unnecessary or scandalous or which 
may tend to prejudice the merits or de- 
lay the fair trial of the suit. In the in- 
stant case by seeking this amendment, 
the plaintiff at her risk has sought to 
make the above-mentioned amendment in 
the plaint on the ground that regardless 
of the defendant Nos. 11 to 28. sub- 
tenants being impleaded in the suit as 
party defendants, the plaintiff is entitled 
to a decree for eviction, which would be 
binding on the sub-lessees and that the 
sub-lessees are not the necessary parties 
to the suit, being only proper parties. 
The amendment was being sought for 
the purpose of determining the real 
question in controversy between the par- 
ties which would not in any manner 
change the nature of the suit or intro- 
duce amy fresh cause of action and the 
same was consistent with the pleadings 
and necessary in the ends of justice. No 
rejoinder has been filed to this applica- 
tion and by the amendment asked for, 
the nature of the suit would not change 
nor any fresh cause of action has been 
introduced. The plaintiff at her own risk 
has prayed by the amendment to strike 
out an unnecessary portion of the plead- 
ing. I accordingly further direct that 
the amendment to the plaint, as prayed 
for: in the application filed on the 21st 
November, 1977, in terms of Annexure 1 
thereof, be allowed. 


K. B. N. SINGH, C. J.: — I agree. 
Revision petition dismissed, 
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LALIT MOHAN SHARMA AND 
GOBIND MOHAN MISRA, JJ. 

Shree Krishna Gyanoday Sugar Ltd. 
and others, Petitioners v. The State of 
Bihar and: others, Respondents. 

Civil Writ Jurisdiction Cases Nos, 892, 
698, 909 and 945 of 1977, D/- 3-1-1978. 

(A) Constitution of India, Art. 226 — 
Bihar and Orissa Excise Act (1915), S. 22 
— Writ for enforcement of privilege 
granted under S. 22 — Not enforcement 
of contract — Writ petitions maintain- 
able. 

The fallacy in the argument lies in the 
assumption that the petitioners are at- 
tempting to enforce a contract. The 
order as contained in the letter of the 
20th March, 1977 granting the exclusive 
privilege was passed under the provi- 
sions of S. 22 of the Act. The fact that 
a bilateral negotiation precedes a statu- 
tory order does not affect the nature of 
the order. The price is also fixed under 
statutory power and it must, therefore, 
be held that the second order as con- 
tained in the letter dated 1-4-1977 re- 
ducing the price has also been passed in 
exercise of the statutory authority. Writ 


petitions challenging the subsequent 
orders are therefore maintainable. 
E (Para 7) 


- Anno: AIR Comm., Constitution of 
India (2nd Edn.), Art. 226, N. 161. 


(B) Bihar and Orissa Excise Act (2 of 
1915), S. 22° — Order made granting pri- 
vilege under S. 22 — Subsequent unilate- 
ral modification — Modification justici- 
able as not made only administratively. 

(Para 8) 

(C) Constitution of India, Art. 226 — 
‘Bihar and Orissa Excise Act (1915), S. 22 
— Administrative order — Must be made 
in consonance of principle of natural jus- 
tice — Hearing must be given before 
making order having adverse effect. Case 
law referred. (Paras 8 and 11) 


_ Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 226, N. 165. 


(D) Bihar and Orissa Excise Act (2 of 
1915), S. 22 (f) — Obligation under — 
Right of applicants begins as soon as 
grants made are accepted by them — 
They need not wait for actual drawing 
` up of grants once orders are passed. 
AIR 1875 Pat 123, Rel. on. (Para 9) 

(E) Bihar and Orissa Excise Act (2 of 
1915), S. 22 — Promissory estoppel — 
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Grant of privilege communicated to ap- 
plicants by letter and accepted by the 
petitioners — Formal applications for 
issue of licenses made and also security 
furnished — Some business also done on 
that basis — Board revising rates there- 


_after and petitioner supplying liquor at 


new rates but under protest —- Their 

right not waived — Principles of promis- 

sory estoppel must apply against the 

Board. (Evidence Act (1 of 1872), S. 115). 
(Para 16) 

Cases Referred: Chronological Paras 

AIR 1977 SC 722: 1977 Tax LR 1701 9 

AIR 1975 SC 1121 : 1975 Tax LR 1569 

AIR 1975 Pat 123 

AIR 1973 SC 205 

AIR 1970 SC 150 

AIR 1970 SC 1896 

ATR 1968 SC 718 ` 

1968 Pat LJR 344 

AIR 1967 SC 1269 

AIR 1960.SC 606 


C. W. J. C. 698:— Basudeva Prasad 
and Radha Mohan Prasad, for Petitioner; 
R. B. Mahto, G. P. No. 4 with Harendra 
Prasad, J. C. Rajeshwari Prasad and 
Ganga Prasad Bimal, for Respondents; 
C. W. J. C. 909 and 892:— Rajeshwari 
Prasad, Ganga Prasad Bimal and A. B. S. 
Sinha, for Petitioners; C. W. J. C. 945 :— 
Devendra Prasad Sinha, for Petitioner; 
C. W. J. C. 909, 892 and 945:— R. B. 
Mahto, G. P. No. 4 and Harendra Prasad, 
J. C. for Respondents. 


LALIT MOHAN SHARMA, J. :— In all 
these four writ applications, the peti- | 
tioners have challenged the order as con- 
tained in letter No. B/C5-206/76 E-1981 
dated 1-4-1977 reducing the price of 
country spirit to be supplied by the peti- 
tioners to Government Warehouses dur- 
ing the period 1-4-1977 to 31-3-1980. The 
letter has been annexed to the writ ap- 
plication in C. W. J. ©. 892/77 as An- 
nexure 4, in C. W. J. C. 698/77 as An- 
nexure 2, in C. W. J. C. 909/77 as An- 
nexure 3 and in C. W. J. C. 945/77 as 
Annexure 2, As suggested by the par- 
ties, all the four applications bave been 
heard together and are being disposed of 
by this common judgment. The parties 
have addressed arguments with refer- 
ence to C. W. J. C. 892/77 and, accord- 
ingly, in this judgment reference will be. 
made to the records of that’ case. 

2 By Sec, 22 of the . Bihar and 
Orissa Excise -Act, 1915 (hereinafter re- 


ferred to as ‘the Act’), the State Govern- 
ment has been given the power to grant 


5 
ow 


pas 
c o o o w own 


to any person the exclusive : privilege ef : : 
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supplying wholesale country ‘liquor 
within the specified areas on such condi- 
tions and for such period as it may think 
fit. Section 7 (2) (e) of the Act permits 
the State Government to delegate to the 
Board of Revenue any of its powers con- 
ferred by the Act (excepting the rule- 
making power) and by Cl. III (4) of the 
Notification 470-E dated 15-1-1919, the 
State delegated its power under S. 22, to 
the Board of Revenue, the respondent 
No. 2. ‘Tenders were invited for supply of 
liquor during the period 1-4-1977 to 31-3- 
1980 in terms of the instructions issued by 
the Board under S. 91 of the Act. A num- 
ber of persons including the four peti- 
tioners submitted their tenders with re- 
ference to different areas within the 
State of Bihar mentioned their respec- 
tive rates for supply. * It has been jointly 
stated by ‘both sides before us that there 
was a negotiation in regard to the rate 
between the authorities on the one hand 
and the petitioners on the other and it 
was agreed that cost price might be fixed 
at 72 paise per L. P. litre. The areas in 
respect of which the privilege had to be 
granted in favour of the different peti- 
tioners were, however, fixed indepen- 
dently by the Board of Revenue, and by 
the letter No. B/C-5-206/ 76E-1852, dated 
28-3-1977, the Commissioner of Excise, 
‘respondent No. 3 communicated to the 
petitioners formal orders passed by the 
Board’ of Revenue in these regards. The 
petitioners communicated their accept- 
ance of the grants and on 81-7-1977 
“offered by way of security deposits, pro- 
missory notes which were lying with the 
department from before. ‘They claim 
that the entire transaction was fully act- 
ed upon.. On 1-4-1977 they were sur- 
prised ta receive the impugned letter 
No. B/C-5-206/76E-1981 reducing the 
price of the liquor by 7 paise per L. P. 
litre. This was done ex parte and il- 
legally, They want to have the order in 
the letter quashed. 


3. In C. W. J. C. 698 of 1977, the peti- 
tioner, besides praying for quashing of 
the aforementioned letter, has also pray- 
ed that the respondents should be direct- 
ed to allot those areas to the petitioner 
which were mentioned in his applica- 
tion. After some argument on this point, 
Mr. Basudeva Prasad, learned Counsel 
for the petitioner, stated that the peti- 
tioner did not want to press this claim 
and the prayer in this regard may be 
rejected as not pressed. The result is 
that the only question which now re- 
mains to be decided in all the four writ 


S. K. G. Sugar Ltd. v, State (Sharma J.J 


ALR. 


applications is whether the subsequent 
order reducing the price of the liquor is 
illegal and fit to be quashed, 


4. A copy of the notice issued by the 
Excise Department inviting tenders has 
been attached to the writ application as 
Annexure ‘1’ and it was mentioned there- 
in that the contractors would be requir- 
ed to construct 9 new warehouses and 
renovate the existing warehouses. Cer- 
tain other duties of the contractors were 
also mentioned like maintenance of well 
furnished quarters to ‘house inspecting 
officers. It was further provided that an 
amount equivalent to 5 per cent of the 
price would be held up ta insure proper 
compliance of the terms and if and when 
the contractors fulfilled all the condi- 
tions, they would be paid this amount. 
In case of non-compliance, the amount 
would be spent over the removal of the 
defects. The petitioners filed their ten- 
ders mentioning ‘higher rates of price 
payable for the liquor, but as jointly 
stated by both sides, the. price was fixed 
at the rate of 72 paise per litre. Letters 
were thereafter sent to the petitioners 
formally conveying to them the grant of 
the privilege at the above mentioned 
rate. These letters are dated 28th March, 
1977 and the three years period men- 
tioned therein was to commence on 1-4- 
1977. Attention was drawn to the pro- 
visions for obtaining formal licenses and 
it was mentioned that the applications 
for issuing licenses must be filed within 
15 days in proper forms. The petitioners 
thereafter promptly offered their secu- 
Tity deposits. By the impugned letter 
dated 1-4-1977, the Excise Commissioner 
communicated to the petitioners the de- 
cision of the Board that it had been de- 
cided that no new warehouses would be 
constructed and special renovation of the 
existing warehouses was also postponed 
and as a result of this decision, the price 
of the liquor was reduced by 7 palse per 
litre. It was mentioned that a sum of 
4 paise per litre had been reserved for 
the construction of new ware houses and 
a sum of another 3 paise was earmarked 
for the renovation of the existing ware- 
houses. Towards the end of the letter, 
it was indicated that final decision in re- 
gard to the construction of new ware- 
houses and renovation of new ones were 
to be passed later on and, at that stage, 
further direction in regard ta payment 
of the amount by which reduction was 
to be made would be passed. 

5. Mr. Rajeshwari Prasad, appearing 
for the petitioners in C. W. J, C. 892 of 
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1977 and 909 of 1977, contended that the 
Board of Revenue had na power to re- 
view its order and he could not by a 
unilateral act prejudice the petitioners 
by reducing the price fixed after negotia- 
tion. The reason in support of the im- 
pugned order has been characterised as 
extraneous and it has further been 
argued that the petitioners had already 
acted upon the order granting the pri- 
vilege on the settled terms and the res- 
pondents were estopped from varying 
the terms. Alternatively, it was ergued 
that the rate had been revised to the 
prejudice of the petitioners without 
giving them any opportunity to be heard 
in violation of the principles of natural 
justice. There was no question of spend- 
ing at the rate of 7 paise per litre over 
the construction and renovation of ware- 
houses and an assumption to that effect 
had been illegally and erroneously made. 
Although a formal license is to be issued 
later on, but the duty to supply ade- 
quate quantity of liquor arose as soon 
as the period of three years commenced, 
ie. in the early hours of 1-4-1977 and 
the petitioners had actually made supplies 
at the rate of 72 paise before they re- 
ceived the impugned letter. The pefi- 


tioners in the other cases adopted the 


argument made by Mr. Prasad. 


6. Mr. Ram Balak Mahto, learned 
Govt. Pleader appearing for the State, 
took a preliminary objection that the 
writ applications are not maintainable as. 
they relate to matters covered by con- 
tracts. It was further argued by bim 
that the Board of Revenue was fully au~ 
thorised to modify its earlier orders: 
- Although it has not been stated as a 
matter of fact that the petitioners have 
been granted licenses mentioning the 
lower rate of price, but it was assumed 
by Mr. Mahto that such licenses must 
have been issued and as a consequence 
the petitioners must be held to be estop~ 
ped from objecting to the lower rate of: 
price, In reply to the argument of pro- 
missory estoppel addressed: on behalf of 
the petitioners, it was contended that the 
petitioners have failed to state the rele- 
vant facts on the basis of which the plea 
could arise. 


7. In support of the preliminary ob- 
jection, Mr. Mahto argued that, in sub- 
stance, the writ petitioners are relying 
upon the agreement between the State 
authorities on the one hand and the peti- 
tioners on the other in regard to the 
price of the Hquor to be supplied and 
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they are, therefore; trying. to. enforce the] 
terms of a contract. Pointing out th 
scope of a writ. application, it was 
suggested that. the remedy, if any, 
was by way of a suit to enforce the con-/| 






Art. 226. of the Constitution. The fallacy! 
in the argument lies in the assumption 
that the petitioners are. attempting to 
entree a contract. e ore as con~| 


does. not affect: the nature of the order: 
The price is also fixed! under statutory; 
power and it. must, therefore, be held 
that the second! order ag eontained' in the 
letter dated 1-4-1977 reducing the price] 
has also, beem passed! Br exercise of the 
statutory authority. The view: expressed 
im para. 14 of the Judgment in S. K. G. 
Sugar Mills: Ltd. v. The State (AIR. 1975 
Pat 123) supports the conclusion. It: 
follows, therefore, that, subject to the}! 
decision of the merits: of the contentions, | 
the High Court. ean. certainly issue ap- 
propriate writs in. the present cases. 


8 The learned Government Pleader 
next contended that: grant: of a privilege 
under S. 22 of the Act is: made in exer- 
cise of the executive power and. in view 
of the ‘pravisions: of the General Clauses 
Act, the power: to: grant such a privilege 
would incliide the power ta recall! it or 
to modify its terms, It is: strenuously 
urged that. an order under S. 22 of the 
Act does: not amount. to a judicial or a 
quasi judicial order and’ the pawer to 
modify its order cannot: be denied to the 
authority concerned. Reliance was: placed: 
on the decisiom in Purtabpore Co. Ltd. v: 
Cane Commr., Bihar, Patna (1968 Pat’ 
LJR. 344). The learned Counsel, it ap- 
pears, failed ta notice that. the appellant- 
company im the cited! case went up in 
appeal to the Supreme Court and the de- 
cision of the High Court set aside-by the 
judgment reported: in the Purtabpore Co. 
Ltd. v. Cane Commr., Bihar, Patna (ATR 
1970 SC. 1898). In that. case, a. question 
in regard to the power of the Cane Com- 
missioner, Bihar; to: pass: orders making 
reservation of areas. fm favour of sugar 
factories arose for decision. Am order: of 
reservation of area passed earlier fn 
favour’ of the: appellant: Purtabpore. Com- 
pany was later modified! by orders. which 
were impugned: The nature of the 
newer fo pass: orders: reserving areas 
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was executive and was held by the Su- 
. preme Court to be similar to orders 
granting licence. It was held that it 
would not be proper to equate an order 
revoking or modifying a licence with a 
decision -not to grant a license. Refer- 
Ting to the case of Shivji Nathubhai v. 
Union of India (AIR 1960 SC 606), it 
- was pointed out that even if the act of 
the State Govt. in granting a mining 
` lease was an administrative act, it was 


not correct to say that no right of any. 


kind passed to. the lessee until the re- 
view was decided by the Central Govt. 
where a review had been applied for 
‘and in such a case the Central Govern- 
ment was.required to act judicially. 
The Supreme Court finally held that 
when ‘it came to a re-consideration by 
the Cane Commissioner of his earlier 
order, the proceeding before him assum- 
ed the character of a quasi judicial pro- 
ceeding (vide Purtabpore Company Ltd. 
v. Cane Commr., Bihar, Patna, AIR 1970 
SC 1896). Applying this principle, it 
follows that if the petitioners are able 
to establish that some right was created 
in their favour which was being adver- 
sely affected by the impugned order of 
1-4-1977, they can resist the infringe- 
ment of their right and the impugned 
order cannot be sustained on the ground 
of unlimited power of the authority to 
modify its order. Besides, the petitioners 
were not given an opportunity to place 
their point of view before the impugn- 
ed order was passed. It is well estab- 
lished that even an administrative order 
has to be made in the manner 
in consonance with the rule of 
natural justice when it affects rights. 
(See State of Orissa v. Dr. (Miss) Bina- 
pani Dei, AIR 1967 SC 1269, A. K. Krai- 
pak v. Union of India, AIR 1970 SC 150 
and D.F.O. South Khari v. Ram Sanehi 
Singh, AIR 1973 SC 205). The second 
argument addressed on ‘behalf of the 
respondents’ must also, therefore, be re- 
jected. 


9. On merits, it was urged on behalf 
of the State that no rights were creat- 
ed at any point of time in favour of 
any of the petitioners since there is no 
fundamental right to carry on trade or 
business in intoxicants. Reliance was 
placed on the observation of the. Su- 
preme Court in Har Shankar v. Deputy 
Excise and Taxation Commr. (AIR 1975 
SC 1121). Alternatively, it was said 


that, a right, if at all; could .arise only © 


‘after. a -formal license. was -issued and 


S. K. G. Sugar Ltd. v. State (Sharma J.) 
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if it be assumed that a license was 
actually issued in favour of any of the 
petitioners, it should further be presum- 
ed that the price must have been men- 
tioned at the lower rate. In substance 
the contention is that no right can be 
said to have arisen merely on the basis 
of the letter of the 28th March, 1977. 
The argument of promissory estoppel 
attempted on behalf of the petitioners 
was opposed on the ground that suff- 
cient materials to sustain the plea were 
not included in the writ applications. 
Referring to the language of S. 22 of the 
Act, Mr. Rajeshwari Prasad contended 
that the liability of a grantee of a privi- 
lege under S. 22 (1) to supply the liquor 
starts immediately after the grant and 
if the grantee makes a default in carry- 
ing out his ‘duties, he can be subject 
to the rigors of S. 46 (1). The opening 
words of the sub-section indicate that 
the responsibility is attached both to a 
holder of a license and to a person to 
whom a privilege is granted under S. 22 
of the Act. It is, therefore, suggested 
that even before formal license is grant- 
ed, the responsibility of supplying liquor 
arose with effect from 1-4-1977. What | 
sub-sec. (2) of S. 22 of the Act intends 
to lay down is that the grantee cannot 
exercise his rights before obtaining a 
license. This provision does not relieve 
him of his responsibilities. In the pre- 
sent case, the authority concerned has 
not recalled the order granting the ex- 
clusive privilege, but has merely modifi- 
ed the term relating to the price of the 
liquor. The obligation under the order, 
therefore, continues. The result is that 
the petitioners are bound to make the 
supply but at a price fixed unilaterally 
by the Board of Revenue, modifying thej 
earlier rate which had been accepted 
by the contractors. It appears that there 
is sufficient force in this argument add- 
ressed on behalf of the petitioners. On 
the question whether a right for making 
supply of the country spirit arises under 
S. 22 (1) of the Act or not, the follow- 
ing observations made in paragraph 15 
of the judgment in S. K. G. Sugar Mills 
v. State (AIR 1975 Pat 123), are rele« 
vant: 


“The right for making supply of the 
country spirit flows from sub-sec. (1) of 
S. 22. Sub-see. (2) only fixes a restric- 
tion as to since when such rights shall 
be exercised.” 

This decision given by a Division Bench 
of this Court is binding on us and holds 
that a right. accrued in favour of tha 
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petitioners immediately after they ac- 
cepted the grant made in their favour 
on the 28th March, 1977. The observa- 
tions of the Supreme Court in Hari 
Shankar’s case are not applicable to the 
present writ applications, as the peti- 
tioners in these cases are not asking for 
grant of exclusive privilege of supplying 
liquor, but are objecting to an ex parte 
revision of the price after such a grant. 
Another decision of the Supreme Court 
in Lakhanlal v. State ‘of Orissa (AIR 
1977 SC 722), relied upon by the State 
is also not applicable. In that case, the 
exclusive privilege, which was proposed 
to be given, was put on auction and it 
was held that until the bid at the 
euction was accepted by the State 
Government, no question of right arose 
in favour of the highest bidder. It was 


an express term of the auction that the . 


money tendered was deemed to be de- 
posited tentatively pending acceptance 
of the tid. Several bids were made 
which amounted to mere offers and 
which were subject expressly ta accept- 
ance or rejection by the State Govern- 
ment, In that back-ground, the Supreme 
Court held that— 


“The basic conditions for the emer- 
gence of rights through offers or condi- 
tions made and accepted, and acted upon, 
by paying any specified or agreed price 
as consideration, were thus wanting in 
this case.” 


In the present cases, final orders were 
made by the State authorities on 28th 
March, 1977 and accepted by the peti- 
tioners involving, in the language of the 
Supreme Court, the essentials ‘of an 
agreement and mutuality of obligation. 
This decision so far as it. goes helps the 
petitioners. 


10. Besides, the principle of promis- 
sory estoppel as recognised by the deci- 
sion in Union of India v. Anglo Afghan 
Agencies, (AIR 1968 SC 718),. is appli- 
cable. to the present cases. It has been 
mentioned in the writ applications and 
not denied on behalf of the State, that 
the grant of the privilege by the autho- 
rity, as communicated by the letter of 
the 28th March, 1977, was accepted by 
the petitioners; they thereafter furnished 
security; and then applied for issuing 
the formal licenses. Before the impugn- 
ed letter dated 1-4-1977 was served on 
the petitioners, some business had 
already been transacted on the basis of 
the earlier letter mentioning the price 
at 72 paise per litre By an application 
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under S. 151 of the Code of Civil Proce- 
dure filed on 10-10-1977 during the | 
course of the argument, . this fact was’ 
asserted: To the application, which was 
supported by an affidavit of the Commer- 
cial Manager of the petitioner, were 
attached true copies of Government 
Chalans marked Annexures 11 and 12 
showing collection of cost price at 
72 paise per litre. Jt has been asserted 
by an affidavit sworn by the dealing 
assistant in the Excise Department of 
the Government of Bihar on 13-10-1977 
that the earlier order had never been 
acted upon. But the fact that on 1-4- 
1977 .the sale price was deposited by 
chalans (Annexures 11 and 12) at the rate 
of 72 paise has not been denied and 
the explanation is that the second order 
revising the rate had not reached the 
retailers. The fact, however, is establish- 
ed that actually some business was 
transacted through Government servants 
who were authorised to receive the 
money from the retailers by way of 
price of the liquor before the impugned 
letter . became effective. On behalf of 
the State, it has been strongly urged 
that since the letter dated 1-4-1977 was 
received by the petitioners, they have 
been supplying liquor at the rate of 65 
paise per litre. In the several affidavits 
filed by the petitioners, the matter has 
been clarified that they are doing sol 
under protest and they have not accept- 
ed the. new terms. They are under a 
bona fide belief that under S. 46 of the 
Act, they are under a duty ta continue- 
to make the supply and they cannot stop 
it and under duress they have accepted 
whatever licenses have been issued. They 
have stated that they have made their 
stand clear to-the authorities not only 
verbally but by recording their stand. 1 
am satisfied from the materials produced 
before this Court that the petitioners have 
not waived their right at any point of 
time and before the impugned letter dated 
1-4-1977 was served on the petitioners, 
they had started supplying liquor -at the 
rate of 72 paise per L. P. litre to the 
retailers through Government agency. 
11. It has not been contended before us 
that petitioners were given an opportunity 
to put their case before the revision of 
the rate took place. By reducing the 
price, the petitioners are certainly going 
to lose a lot of money. They should 
have, in the circumstances, been heard 
before passing any order. The manner in 
which the order has been made violates 
the principle of natural justice and ‘this is 
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an additional reasons for quashing the 
_ ‘impugned order. 


12. ` There was serious controversy at 
the bar about the wisdom and reascn- 
ableness of the order reducing the rate 
‘of the liquor. The case on behalf of 
the State is that the petitioners were 
under a duty to spend an amount equi- 
valent to 7 paise per litre recoverable 
from total supply on the construction of 
new warehouses and renovation of old 
ones and if the petitioners were relieved 
of that duty, they cannot make any 
complaint. I have examined the tender 
notice as also the letter dated 28th 
March, 1977 in great detail with the 
counsel for both sides and have not 
been able to discover that the sum of 
7 paise per litre was earmarked for 
this purpose. Instead, it appears that 
the proposal to build new warehouses 
‘referred only to some of the- districts. 
That means that no warehouses were to 
be constructed at all in many districts. 
As I have mentioned above, there was 
a term regarding withholding-a portion 
of the price at the rate of 5 paise per 
litre for enforcing the terms, but this 
did not mean that‘the cost was going 
to work out at the rate of 5 paise per 
litre. The figure of 7 paise is not ex- 
plained by any document except by the 
‘impugned letter dated 1-4-1977. If the 
present case of the State be assumed 


to be correct, the price of the liquor to. 


be sold in.the different districts would 
-be irrational and inconsistent. I, there- 
fore, agree with the petitioners that no 
acceptable explanation of the rate of 


reduction has been placed by the‘ State, 


in this case. . 


13. Before concluding I would like to 
mention that in reply to a query, it was 
expressly stated on béhalf of the peti- 
tioners that the petitioners are ready to 
carry out all the terms on which ex- 
clusive privilege was settled with them 
originally, including the term regarding 
construction and renovation of ware- 
houses and the respondents will be en- 
titled to enforce them. 


è 


14.. In the result, the relief in regard 
to the allocation of the area in C.W.J.C. 
698 of 1977 is rejected; but subject to 
that all the four writ applications are 
allowed and the ‘order as contained in 
letter on’ B/C5-206/76E.1981 dated 1-4- 
1977 is quashed. Parties’ are directed to 
bear their own. costs. 
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to be analysed. 


A. I. R, 


GOBIND MOHAN MISRA, J.:— I 
agree, : 
. Order- accordingly, 
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Rabindra Narain Lal, Appellant v. 
Smt. Nirmala Sinha and others, Respon- 
dents. 


A. F. O. O. No. 171 of 1976, D/- 19-5- 
1977.* 


(A) Civil P. C. (5 of 1908), S. 47 and 
O. 23, R. 3 — Preliminary decree in 
terms of compromise in mortgage suit — 
Construction of — In execution of final 
decree, whether executing Court can go 
behind decree. 


A compromise decree was a creature 
of the agreement on which it was based 
and was subject to all the incidents of . 
agreement and it was a contract with 
the command of a Judge superadded to 
it. In construing its provisions, the 
fundamental principles governing the 
construction of contracts were applicable. 
One of the cardinal prin¢iples in the con- 
struction of ‘contracts was that the 
entire contract must. be taken as consti- 
tuting an organic synthesis, embodying 
provisions, which balance in the sum of 
reciprocal rights and obligations. It was 
through the prism of that principle that 
the terms of the compromise decree had 


(Para 9) 


The parties compromised a mortgage 
suit and -a preliminary decree was pass- 
ed in terms of compromise. The mort- 
#agor-appellant failed. to comply with 
its terms and a final decree was passed. 
In execution of final decree, the appel- 
lant contended that, the decree was mal 
and void. 


Held, on perusal of the termis, ae 
ed in the compromise’ petition, it ig 
evident that parties to the compromise 
clearly intended that on default having 
been committed by appellant-mortgagor 
in making the payments of instalments 
of mortgage amount on fixed dates, the 
plaintiffs-mortgagees shall be entitled to 
be awarded a decree for their entire 
claim. as made ‘in the suit. Thus, this 
part of the compromise -petition or the 


“(Against order - of Janardan Prasad 
Yadav, Addl. Sub. J., No. 2, D/- 30-6- 
1976 (Pat)). 
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preliminary. decree did not become in- 
operative or null and void. . Thereafter, 
the final decree was prepared stating all 
those facts. On the default having been 
committed by mortgagor, plaintiffs were 
entitled to get their entire claims. award- 
ed. When the final decree was put into 
execution, the executing court under the 
circumstances had no jurisdiction to -go 
behind the. decree under S. 47. 

. (Para 9) 

Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 47, Notes 30, 33, 33A, O. 23, R. 3, 
(8th Edn.), N. 4. > F 

(B) Civil P. C. (5 of 1908) S. 47 — Order 
overruling mortgagor’s objection as to ex- 
ecutability of decree — Appen — - Main- 
tainability. - 

The Court ordered final decree to be 
prepared for entire claim of plaintiff if 
the mortgagor-defendant failed to depo- 
sit instalment amounts as per prelimi- 
nary decree passed in terms of compro- 
mise between parties. Appellant-defen- 
dant filed revision against that order ‘but 
the High Court directed him to` convert 
it into appeal. As the appellant ‘failed 
to: file petition it; was ‘dismissed ‘for de- 
fault; and’ -restoration ‘application was 
dismissed on merit, In‘ execution’ of 
final decree, appellant objected: that tt 
was not executable but the objection was 
overruled, Against that order, -appeal 
was filed.. 


Held that. the appeal was -not main- 


tainable under S. 47, as the appelant, 
if he was really aggrieved, could have 
filed first appeal or converted the revi- 
gion application, into á first appeal. as 
~o (Para 9) 

Anno: AIR. Comm.. C. P. C. (9th Edn.), 
S. 47, N. 84. - 

(C) Civil P. C. (5 of 1908), O. 23, R. 3, 
and O. 34, Rr. 2, 3, 4 — Mortgage suit 
— Preliminary decree in terms of com- 
promise -—- Failure of mortgagor to pay 
instalments on due dates as per its terms 
—- Final decree preferred without fresh 
preliminary decree — Validity. ` 

There was nothing to debar the par- 
ties to a mortgage from contracting 
themselves out 
Rules 2 & 3 of O. 34 and to agree to 


have a decree passed in ‘such terms as’ 
to make it operate as a final decree _ 


automatically, or to agree that in default 


of payment of the money by the stipu-. 


lated date the decree should aperate as 


. a final decree for foreclosure at once. ~ 


Whether the parties - contemplated ~ by 
means of a compromise that the decree 
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of the provisions of. 
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should operate as a final decree for foreclo- 
sure’ would no doubt depend upon inten- `- 
tion of -parties which .may~ appear on 
construction. of the terms of the com- 
promise .which . must be detefmined and 
given effect to in each case. The provi- ` 
sions of, O.. 34, Rules 2.& 3 were no 
doubt intended for the benefit of the 
mortgagor, but there was’ nothing what- 
ever to show that it was not open to 
a mortgagor to waive the benefit of 
those provisions. .AIR 1944 Oudh 106 
Rel. on. (Para 13) 
- O. 34, R. 4 must be taken as subject 
to the provisions of O. 23, R. 3. AIR 
1921 Pat 320 Relied on. (Para 12) 


_It was always open to the parties to 
a litigation to waive a particular proce- 
dure and to agree to a final decree be- 
ing passed without a preliminary decree 
being passed in the first instance. A 
consent decree, directing payment by in- 
stalments was a perfectly valid decree 
and it was not covered by O. 34, R. 4 
of the Civil P..C. and; therefore, it was 
not necessary to make a final decree 
under R. 5' of the said order. AIR 1923 
Pat 375 and AIR 1935 Pat 385 Rel. on. 

< (Para 14) 

It was ‘not necessary that two decrees 
be prepared; one: preliminary’ and the 
other final. ` O. 23;°R. 3 did not contem- 
plate the’ necessity of two decrees ie. 
a preliminary and a final but only of 
one ,decree. O. 34, R. 4, only referred 
to-a case where a plaintiff succeeded; 
and not to.a case where the ‘matter was 
compromised. AIR 1926 Oudh 385° Relied 
on. (Para 12) 

Held; on defaults having been eae 
ted by defendant No: 2 (mortgagor)’ 
was clear that all: the concessions ade 
by the plaintiffs in favour of defendant ` 
No. 2 had become null and void and 
inoperative and the full claims as_ put 
forward by the plaintiffs. in the suit 
were ‘revived and they became entitled 
to their full claims to be’ awarded, and. 
it was on those terms that the compro- 
mise decree was prepared and, therefore. 
on defaults committed by the defendant 
No, 2 the final decree was also prepared 
which was-.put into execution. In the 
instant case some concessions were made 
by ‘the plaintiffs in favour of. defendant 
No. 2. The’ plaintiffs have given up 
their rights in their property, and had 
also agreed to accept the amount in in- 
stalments. On those concessions, defen- 
dant No. 2 had waived the benefit con- 


-tained under the provisions of O. 34. 


Rules 2 and 3. There was no irregula- 
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rity in the Order and the final decree 
was valid. (Paras 13, 14) 
- Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 23, R. 3, Notes 4, 33; O. 34, R. 2, 
N. 5; O. 34, R. 3, Notes 6, 7; O. 34, 
R. 4, N. 3. 


Cases Referred: Chronological Paras 


AIR 1969 All 296 (FB) 9 
1969 All LJ 480 12 
AIR 1962 SC 199 1 
AIR 1955 Trav-Co 112 8 
AIR 1944 Oudh 106 13 
AIR 1944 Oudh 111’ 12 
ATR 1943 All 321 12 
AIR 1935 Pat 385:16 Pat LT 311 14 
ATR 1926 Oudh 385 12 
AIR 1923 Pat 375:4 Pat LT 311 14 
AIR 1921 Pat 320 14 

Balbhadra Prasad Singb, Shankar 


Prasad, for Appellant; R. S. Chatterji 
and Swaraj Prasad, for Respondents. 


B. D. SINGH, J.:— This appeal by 
Sri Rabindra Narain Lall under S. 47 
of the Civil P. C. (hereinafter referred 
as tthe Code’) is directed against the 
order dated 30-6-1973 passed in Miscel~ 
laneous Case No. 7 of 1974 arising out 
of Execution Case No. 2 of 1973 of a 
mortgage decree in favour of the res 
pondents who are decree-holders. 


2. The appellant is one of the judg- 
ment debtors. The relationship of appel- 
lant and the respondents would be appa- 
rent from the following genealogical 
table: 

‘(For Genealogical table see below) 

3. On 2lst of Sept. 1955 Aditya Lall 
executed a mortgage for conditional sale 

oa on Col. 2) 
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in respect of his residential house at 
Kadam Kuan, Mohalla Kadam Kuan in 
the town of Patna in favour of respon- 
dents 1 and 2, but possession of the 
house was not given to the mortgagees. 
Six years was the time limit of the 
payment of principal amount of Rs. 
25,000/- with interest at 44% from the 
date of the advance to the date of the 
payment, Shri Aditya Narain Lall died 
on 25th of Sept. 1959: Thereafter res- 
pondents 1 and 2 instituted a mortgage 
suit No. 97 of 1974 before the Additional 
Subordinate Judge IT Patna, claiming 
following reliefs :— 


1) That a preliminary mortgage decree 
for a sum of Rs. 23,416.33 paise be pass- 
ed in favour of the plaintiff and against 
the defendants and the defendants be 
directed to pay the said amount to the 
plaintiffs by an appointed date to be 
fixed by the Court and if the defendants 
fail to pay the same, a decree for fore- 
closure in respect of the 2/3rd share of 
the property mentioned in para 2 Cl. (vi) 
of the plaint be passed in favour of the 
plaintiffs and delivery of possession over 
the said shares be given to the plaintiffs 
through the process of the Court by dis- 
Possessing the defendants from the same, 


il) That costs of the suit with interest 
pendente ` lite and future interest be 
‘awarded to the plaintiffs against the de~ 
fendants. 


t 


iii) That such other relief or reliefs 
to which the plaintiffs be deemed en- 
titled in the eye of law, be also grant- 
ed in favour of the plaintiffs against the 
defendants. 


GENEALOGY 
Sri Aditya Narain Lal = lst wife name = Second. wife = Third wife 


(died on 25.9.59) not known no name not Smt. Kamla Devi 
issue. mais D1. R. 3 
: Rabindra Narain p 
Lal Applt. D-3 
(through 2nd wife) 
a. : 
Smt. Champa Awadh Kumar Lal Smt. Nirmal Smt. Kanti Smt, Damyantt 
Davi (died) D-4. B-4 Sinha Sinha Sinha 
. Pitt. 1. B.2 D-3. B-4 Piit. 2. R.2 
an Reel Ami ae 
+, Sumin Emt. Mina Rani Anjani Kr. Lal Anil Kr. iye Kumar 
oeii D-6. BF D-7. R. 8 D-8. B.8 5 Rye P 


D-5. BR. 8 © 
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Account of claim .,; 
Proportionate’ share of ` 
_the defendants in‘ the : 
mortgage debt ... ... ... Rs. 16666. 33 N. P. 


Interest from 21-9-1955 
to date Rs. 44% per 
annum.,...... ‘Rs. 6750.00 N. P. 





Grand Total Rs. 23416.33 N. P. 


4. During the pendency of- the suit 
plaintiffs 1 and 2, namely respondents 1 
and 2 entered into a compromise with 
defendant No. 2 on the 23rd Jan. 1970. 
The relevant ‘portion of the said com- 
promise reads thus: ` . 

“Through the intervention of friends 
and common relatives, the parties have 
agreed to compromise the ‘above suit, 
irrespective of their statements in the 
pleadings, on the terms mentored. here- 
under :— ; 

E That the plaintiffs claim is admit- 

2." “That it has been ‘agreed . between 
the parties that defendant no. 2 Shri 
Rabindra ` Narayan Lal, alone, will pay. 
and be Hable for the ‘claims’ af the plain- 


tiffs in the suit and will pay a. con- ` 


solidated amount of Rs. _36,000/- (Ra. 
Thirty six thousand only) to’ the plaintiffs 
in full satisfaction of their claims includ- 
ing principal, ‘interest, cost of the suit; the 
other defendants are hereby exonerated 
from all their liabilities. 


3. That the ` defendant no. : 2 Shri 
Rabindra Narayan’ ~ Lall has paid to the 
plaintiffs towards part’ satisfaction of the 
aforesaid amount, the sum òf Rs. 13, ,000/- 
through a Bank. draft No.” 124338/208 
dated 22-1-1970 drawn on the Allahabad 


Bank, . Limited. Patna University Branch, 


Patna ‘4 in : the: name’ of: ‘plaintiff ‘No. 1, 
Shrimati: Nirmala Sinha by way of first 
instalment’. and: the’ remaining sum of 
Rs. 23,000/- shall be paid-to the plain- 
tiffs within.18- months from this date 
and the payment ofthe said remaining 
sum of Rs.. 23,000/-' shall be made in 
three equal : instalments” of Rs. 7667/- 
payable every six months and in‘ default 
of payment: of the ‘arnount of Rs. 15334/- 
(ie. two instalments) by the end _of ‘one 
year interest calculated at 6%. per annum 
shall be payable on the amount of the 
two. instalments ' then tue ‘by the defen- 
dant No. 2 See 


_ 4, That in consideration of the fact 
that defendant No. 2 has alone agreed 
to Pay the entire dues of the plaintiffs, 
the ‘parties have. .turther agreed: that the 
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‘exclusively in defendant 


any manner. whatsoever. 


' pete ta bis Own TUNE 
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properties in- suit shall belong and- vest 
No. 2, Shri 
Rabindra Narayan Lal. The 
parties to the suit shall have no right, 
title or interest, whatsoever, in the said 
suit property: except .defendant No. 1. 
Srimati Kamla :Devi to the extent of 
1/4. (one fourth) life. interest in the said 
holding in suit and it has been ‘further 
agreed that the defendant No. 1 Srimati 
Kamla Devi shall not be entitled . to 
alienate or encumber thé said interest in 
She. -however, 
is -allowed to induct tenants on month 
to month tenancy after the entire decree 
money is satisfied.and if the defendant 
No.. 1 Srimati Kamala Devi in contraven- 
tion of the terms of the ‘compromise, 
alfenates or encumbers the said property 
the same shall be-void and shall not be 
binding on defendant No. 2. Sri- Rabin- 
dra Narayan Lal and on her death the 
entire property in suit shall be exclu- 
sively possessed by defendant No.. 2 


"5.. That ‘the ' ‘defendants Nos. 3 to 6. 
arid ‘the plaintiffs have, ` jn recognition oft 
the terms- of the ‘compromise, agreed to` 
execute a separate registered deed of 
relinquishment in respect of their inte- 
rest in the suit property only after the 
entire amount is satisfied to a paisa in 
the’ manner ás indicated - in para. No. 3. 

‘6. That it has been further agreed and 
stipulated in between ‘the parties _ that 


the period òf 16 months ` (commencing . 


from today)’ fixed for payment of the 
balance ‘amount’ of Rs. 23,000/- shall in 
no case and ` circumstance be relaxable 
and further that in. case defendant No. 2 
fails” to pay the entire balance amount 
of Rs, 23. 000/- in instalments as agreed 
to above within the’ stipulated period of 
18 months, then this compromise shall 
automatically ‘become null,, _void, ` inopera- 
tive and’ ‘not, ‘binding as if it had never 
been entered into. and the plaintiffs shall 
then ‘be entitled to be awarded a decree 
for the entire claim as has been laid 
through the, suit besides all the- other re- 
Hefs as’ sought for, including the right of 
the plaintiffs’ for . their share in the pro- 
perty ` in suit; ‘only that an adjustment 
shall be made of the sum of ‘Rs. 13,000/- 
together with the instalment money or 
moneys, dp any, that happens . to be paid.” 


5, On ‘the “basis of ‘the sald compro- 
mise between the parties a preliminary 
decree in the original suit was passed 
on the 15th of July, 1971 in ‘terms of the 
seid compromise, which formed part ot 


other _ 
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the decree. as prayed for by the parties. 
The appellant had paid:on the date of 
compromise to respondents 1 and 2 
. Rs. 13.000/- through a Bank draft dated 
22nd of January, 1970, and according to 
the terms of the compromise he had ta 
liquidate the balance of the dues as 
mentioned in para. 3 of the compromise 
petition within 18 months in three éaual 
instalments of Rs.-7:667/- payable every 
six months. The appellant, however. de- 
faulted: in.. paying the instalments: in 
terms of the compromise. Therefore; 
respondents: 1. and 2 filed petition dated 
2nd Dec.. 1971 for preparation of final 
decree. in the said title suit for fore- 
closure in respect of the house in. suit 
and for -cost of the suit with interest 
pendente lite‘ till the: date of the final 
decree which was to be adjusted towards 
Rs. 13.000/-. the amount received from 
‘the appellant'ie. defendant No. 2. On 
the said petition the learned Subordinate 
Judge in: the:said suit passed an order 
dated 2ist Sept., .1972.. In the order 
inter alia the plaintiffs. namely,. ; Tespon- 
dents l-and.2 were found: to be entitled 
to get possession of the mortgaged, pro- 
perty in the suit. As regards the adjust- 
ment of Rs. 13,000/- that had been „paid 
bv Rabindra’ Narain Lal. namely the ap- 
pellant. the plaintiffs, were held liable. to 
_ pay 'back the same to him. Therefore, 
the plaintiffs were directed to, deposit 
the aforesaid ‘amount of Rs. ‘13, .000/- in 
court tó ‘be paid .to Rabindra ‘Narain’ ia 
by. ‘the ` 20th. Nov., 1972 and only after 
the deposit ‘df the said amount of ‘Rupees 
13.000/- they’ would be entitled to a 
possession of the mortgaged property and 
necessary direction in that connection 
would be issued’ to the defendant namely, 
the: appellant, ‘for delivering posséssion of 
© the mortgaged ‘property. It was, ‘ordered 
that a "decree be, prepared ` accordingly. 
Against the said order. the appellant filed 
Civil Revision No. 413 of 1973 in this 
Court. The Stamp Reporter reported 
that civil revision would not, lie against 
the said order. This court (by | order 
dated 15th of Nov... 1973 directed _the 
appellant ‘to convert’ the said. civil revision 
into a first appeal.. subject to the limita- 
tion. . By' the same order appellant was 
also permitted to file limitation petition 
along with the. copy of the decree. No 
such petition was filed by the appellant, 
and, thereafter, the civil revision stood 
dismissed for default. Subsequently, the 
appellant filed an application: for .restora- 
tion in’ M.-J. C: No. 119 of 1974 on the 
4th of: July, 1974, which was alsa dis- 
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missed on merit on’ 17-11-1975. As 
ordered by the learned Subordinate Judge 
in his order dated 21st of Sept., 1972 a, 
final decree was, prepared on 30th. of 
March, 1973. Relevant. portion of me 
final decree reads thus :— 


:"1; Upon reading the preliti de- 
cree passed in this suit on the 27th day 
of Aug., 1971 and further ordèrs (if any) 


dated the 21st.day of Sept. 1972, and the 


application of the plaintiff, dated the 
7th day of Dec. 1971 for a final decree 
and after hearing the parties and it 
appearing that the payment directed by 
the said decree and order has. not been 
made by the defendant or any person 
on this behalf or. any other person en- 
titled to redeem ithe said mortgage. 


‘It is, hereby ordered and. decreed that 
the defendant and all persons claiming 
through or under him be and they are 
hereby absolutely .debarred. and. fore- 
closed of and from all right of redemp- 
tion of and in the property in the afore- 
said preliminary "decree mentioned (and 
if the defendant 'be in possession of the 
said mortgaged property) that ‘the de- 
fendant shall deliver to the plaintiff quiet 
and peaceful * possession of the said 
mortgaged ‘property. And further order 
the ‘plaintiffs ‘are directed’ to. deposit ‘the 
aforesaid: airiount of Rs.” 13,000/- in court 
to be paid-t6 Rabindra’ ‘Narain’ Lal by, 
the. 20th Nov. 1972 ‘and .only. after the 
deposit of the said amount of Rs. 13,000/- 
they will be entitled .to -get possession 
of the mortgaged” property and necessary 
direction in this connection will be issu- 
ed ta. the. defendants. for -delivering pos- 
session of the mortgaged’ property. 

2 And it is hereby: further declared: 
that the whole of the | liability ‘whatso- 
ever of the ‚defendant up.’ to ‘this -day 
arising from the said mortgage mention= 
ed in, the plaint.. or from this. suit ‘is 
hereby discharged and extinguished.” : 

‘6. As ordered in the decree respon- 
dents T and 2 deposited the said amount 
of Rs. 13,000/- which was subsequently 
withdrawn by the appellant. Respon- 
dents 1 and 2,..namely, the decree- 
holders filed execution petition , for. exe- 
cuting ` the final decree under Execution 
Case No. 2 of. 1973, . The, appellant filed: 
objection petition, dated the 13th of July, 
1974, in the said -execution case before 
the executing court which was converted 
into Miscellaneous Case No. 7 of 1974, 
where inter alia’ the appellant pleaded 
that neither the mortgage deed was 
Produced in tHe suit, nor any evidence. 
was adduced; and ‘the: final--decree’ was 


w 


1978 - 


passed for the entire amount claimed in 
the suit plus cost -of the suit pendente 
lite interest @ 44% per annum, and the 
- right of redemption and the mortgage 
was foreclosed on the bare -petition of 
the plaintiffs decree-holders, and that 
the final decree was not warranted by 
O. 34, R. 3 (2) of the.Civil P. C. He 
further. pleaded that in the absence of 
any preliminary decree under O. 34 
R. 2 of the Code there was no basis for 
the final decree under execution and, 
thus, according to him the said final 
decree was not executable. The learn- 
ed Subordinate Judge by the impugned 
order dismissed ‘the objection petition of 
the appellant in the said miscellaneous 
case holding inter alia that the final 
decree was executable and the execution 
case by the decree-holders was main- 
tainable. Hence, this appeal by the 
Judgment- debtor. 


7. On the submissions of ‘the learned . 


counsel for the parties the following 


points arise for consideration in this 


‘appeal :— 

(i) Whether the executing court had 
jurisdiction tọ entertain the application 
of the judgment- debtor-appellant 
S. 47 of the Cede and to go behind the 
decree and whether the miscellaneous 
appeal filed by the judgment-debtor in 
this court under S. 47 of the Code- is 
maintainable? 


(ii) Whether. according to the terms 
contained in the: compromise’.deeree the 
plaintiff-respondents could have obtain- 
ed final decree against the defendant- 
appellant without taking recourse to the 
provisions contained unter O. 34 R. 2 of 
the ;Code? , 


H will be convenient to deal with point 
No. (i)! first. Mr. Balbhadra : Prasad 
Singh, learned Counsel ‘appearing on be- 
half of the appellant, in this connection, 
drew our attention to the provisions 
contained under S. 47 of the Code. The 
relevant portion of the said section 
reads thus :— 


*(1) All questions arising ' between the 
parties to the, suit in which the decree 
was passed, or their representatives, and 
relating to the execution, discharge or 
satisfaction of the, decree shall be deter- 
mined ‘by the Court executing the decree 
and not by a separate suit.” : 

He. submitted that a question where. a 
decree is a nullity or not in existence by 
reason of the fact that it was passed by 
a court without jurisdiction or that it 
was passed against a dead person was a 
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execution and if-it was proved that the 
decree wasa nullity it could not be 
executed. Similarly, an executing court 
could’ order whether the decree to be 
executed was a subsisting and aperative 
decree capable of execution. He invited 
our attention to para 6 of the compro- 
mise petition which has been quoted 
above, and also to the preliminary decree 
which was prepared on the basis of the 
compromise petition. He emphasised 
that on the contingencies mentioned in 
para 6, since the defendant No. 2 failed 
to pay off the entire balance amount of 
Rs. 23,000/- in instalments, within the 
stipulated period of 18 months the com- 
‘promise automatically became null and 
void and inoperative and not binding, as 
if it had never been entered into. He 
submitted that those words ‘automati- 
cally become null and void, inoperative 
and not binding as if it, had never been 
entered into’ are of great significance. 
The parties themselves. with their open 
minds, agreed to treat the terms of com- 
promise petition, and the preliminary 
decree that would follow, to be null and 
void and inoperative on the default 
having been committed by defendant 
No. 2, namely, the appellant. Therefore, 
he submitted that the executing court 
while executing the final decree at the 
instance of the decree-holder had ample © 
jurisdiction under S. 47 of the Cede to 
go behind the said decree and find out 
whether it was operative or null and 
void or whether it was subsisting. In 
order to find support to this contention 
he has relied upon Hira Lal Patni v. 
Kali Nath (AIR 1962 SC 199) and he 
referred to para 4 at- page 200 where it 
was observed :— 

a ..The validity of a decree can be 
challenged in execution proceedings only 
on the.ground that the- court which 
passed the decree was lacking in inherent 
jurisdiction ‘in the sense that. it could 
not have seisin of the case because the 
subject-matter was wholly foreign to its 
jurisdiction or that, the defendant _was 
dead at the time the suit had been insti- 
tuted or decree passed, or some such 
other ground’. which could have the 
effect of rendering the court entirely 
lacking in jurisdiction in respect of the 
subject-matter -of the suit or over the 


8. On the basis of, the shave obser- 
vations learned counsel. submitted that 
circumstances under which executing 
court can go behind ‘a. decree are not 
exhaustive. - It depends- upon the- facts 
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of each case, as it was observed above, 
‘or some such other ground which could 
have the effect of rendering the court 
entirely lacking, in jurisdiction in respect 
of the subject-matter of the suit’. In the 
instant case the parties themselves while 
entering into the compromise have made 
it clear that on certain contingencies the 
terms of the compromise would become 
inoperative and would become null and 
void as if it had never been entered inta 
Learned counsel also referred to Kumara 
Pillai Velayudhan Pillai v. Rayappan 
Nadar Asiradom Nadar (AIR 1955 
Trav-Co 112). In that case the plaintiff 
had brought a suit on a hypothecation 
bond executed by the first defendant 
impleading therein defendants 2 and 3 as 
subsequent encumbrancers. The suit was 
decreed ex parte against the first defen- 
dant for a particular amount on the 
basis that the principal amount should 
bear interest at.12 per cent per annum 
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from the date of suit (8-12-1104) to date ` 


of decree ie. 23-3-1105. Subsequently 
. the ex parte decree was set aside at the 

instance of defendant No. 2, without any 
notice to defendant 1 and the- suit was 
restored to the file. No notice of the 
subsequent proceedings in the suit was 
also given to defendant No. 1. The suit 
was then decreed on 9-12-1119 against 
defendant 1 for much larger amount due 
to inclusion of interest till the date of 
latter decree and the prior charge of 
defendant No. 2 was declared. In execu- 
tion the question was whether the first 
defendant was bound by the first decree 
or the second decree. It was held by 
Menon J. that the second decree passed 
in the case against the first defendant on 
9-12-1119 was a nullity so far as he was 
concerned and that the amount he was 
liable to pay was only the one payable 
under the first decree dated 23-3-1105. 
Since notice of the subsequent proceed- 
ings was not given to him he had no 
opportunity to contest the claim for in- 
terest at 12 per cent, per annum from 
23-3-1105 to 9-12-1119. He was not 
legally before the court when the second 
decree was passed. The Court had, 
therefore, no jurisdiction to give a deci- 
sion against him. It would be opposed 
to all principles of natural justice to 
hold that a person would be bound by a 
decision given against him in proceed- 
ings of which he had no notice. There- 
fore, learned counsel submitted that the 
present appeal filed against the impugned 
order by the ~judgment-debtor under 


S. 47 of the Code is also maintainable. 
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9. In my opinion, the submissions of 
the learned counsel for the appellant on 
the basis of the above decisions are of 
no avail in the present case. It may be 
noticed that all the terms of the compro- | 
mise petition have not become inopera- 
tive, nor they have become null and void, 
due to the defaults committed by the 
appellant himself, on non-payment of 
instalments on the date fixed in the com- 
promise petition. Only those terms 
which were in favour of the appellant 
had become inoperative and null and 
void, The other terms of the compromise 
appearing in para 6 of the said compro- 
mise petition, namely, that the plaintiff 
would be entitled to ‘be awarded a 
decree for the entire claim, as had been 
allowed through the suit besides all the 
other reliefs as sought for including the 
right of the plaintiffs for their shares in 
the property in the suit remained in tact 
which as mentioned earlier formed part 
of the preliminary decree which was pre- 
pared on the basis of the said compro- 
mise petition. Reference may be made 
to Habib Mian v. Mukhtar Ahmad (AIR 
1969 All 296) (FB) where while dealing 
with the provisions contained in Ss. 2 (2), 
47, O. 23 R. 3 of the Code, it was observ- 
ed that a compromise decree was af 
creature of the agreement on which. it 
was based and was subject to all the 
incidents of agreement and it was al 
contract with the command of a Judge 
superadded to it. In construing its provi- 
sions, the fundamental principles govern- 
ing the construction of contracts were 
applicable. One of the cardinal princi- 
ples in the construction of contracts was 
that the entire contract must be taken 
as constituting an organic synthesis, 
embodying provisions, which balance. in 
the sum of reciprocal rights and obliga- 
tions. It was through the prism of that 
principle that the terms of the compro- 
mise decree had to be analysed. On 
perusal of the terms contained in the 
said compromise petition, it is evident 
that parties to the compromise clearly 
intended that on default having been 
committed by defendant No. 2, in making 
the payments of instalments on fixed 
dates, the plaintiffs, shall be entitled to 
be awarded a decree for their entire 
claim as made in the suit. Thus, accord- 
ing to me, this part of the compromise 
petition’or the preliminary decree did 
not become inoperative or null and void. 
Thereafter, the final decree was prepared 
stating all those facts. On the default 


having been committed by defendant 
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No. 2, the plaintiffs were entitled to get 
their entire claims awarded. When the 
final decree was put into execution, the 
executing court under the circumstances 
in my view, had no jurisdiction to go 


behind the decree under S. 47 of the. 


Code. The miscellaneous appeal to this 
Court on the facts and circumstances of 
this case was also not maintainable 
under S. 47 of the Code. It may be re- 
called that in the instant case defen- 
dant No. 2 had filed civil revision appli- 
cation No. 413 of 1963 against the order 
of the learned Subordinate Judge dated 
{21st Sept. 1972, whereby, it was ‘inter 
alia ordered that the plaintiffs would be 
entitled to be awarded their entire 
claims and on defendant's failure to pay 
the instalments preparation of final 
decree was ordered. This Court had 
ordered for converting the civil revision 
application into a first appeal but they 
did not do so. Subsequently, defendant 
No. 2 filed an application for restoration 
in MJC No. 119 of 1974 on the 4th July, 
1974, which was also dismissed on merit 
on 17th Nov. 1975. If defendant No. 2 
was really aggrieved he ought to have 
filed first appeal against the said order 
or converted the civil revision applica- 
tion into a first appeal but for the rea- 
sons best known to him he did not do 
so. Thus the contentions of the learn- 
ed counsel for the appellant under point 
No. (i) are not acceptable. 


10. Now-I turn to consider the sub- 
mission of the learned counsel for the 
appellant under point No. (ii). The 
- learned counsel urged that ‘on the failure 
of defendant No. 2 in making payments 
of instalments on due dates, the respon- 


dents could not. have straightway asked - 


for preparation of final decree without 
having got, a fresh preliminary decree 
prepared. According to him they ought 
to have filed a petition in the suit stat- 
ing that defendant No. 2 had defaulted 
in making payments of the instalments 
and therefore, order may be passed to 
the effect that in the circumstances the 
plaintiffs, namely, respondents 1 and 2 
were entitled to their entire claim in the 
suit and after the said order, a preli- 
minary decree would have been prepar- 
ed on the basis of the said order, follow- 
ed by e final decree. Thereafter, res- 
pondents 1 and 2 ought to have taken 
out execution. In the absence of not 
following the procedure prescribed under 
O. 34 Rules 2, 3 and 4 a prejudice has 
been caused to the appellant. He invited 


our attention to CL (1) of R. 2 of the . 
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Code. The relevant portion of wbich 
reads thus :— . 

“(1) In a.suit for foreclosure, if the 
plaintiff succeeds the Court shall pass a 
preliminary decree.” 

He also referred to CL (2) of the said 
Rule which is to this effect :— 

(2) The Court may, on good cause 
shown and upon terms to be fixed by 
the Court, from time to time, at any 
time before a final decree is passed, ex- 
tend the time fixed for the payment of 
the amount found or declared due under 
sub-rule (1) or of the amount adjudged 
due in respect of subsequent costs, 
charges, expenses and interest.” 


On the basis of those provisions he 
submitted: that an order of the Court in 
the suit was necessary and thereafter 
under CL (2) of R. 2 the appellant would 
have got opportunity to get the time 
fixed for payments of decretal amount 
extended before the final decree was 
passed. He then referred to Cl. (1) of 
R. 3 of the Code which provides: 

“(1) Where, before a final decree de- 
barring the defendant from all right to 
redeem the mortgaged property has been 
passed, the defendant makes payment 
into Court of all amounts due from him 
under sub-rule (1) of R. 2, the Court 
shall, on application. made by the defen- 
dant in this behalf, pass a final decree.” 


He also drew our attention to R. 4 (1) 
of the Code which reads thus: 


"(1) In a suit ‘for sale, if the plaintiff 
succeeds, the Court shall pass a prelimi- 
nary decree to the effect mentioned in 
cls, (a), (b) and (c) (i) of sub-rule (1) of | 
Rule 2, and further directing that, in 
default of the defendant paying as there- 
in mentioned, the plaintiff shall. be en- 
titled to. apply for a final decree direct- 
ing that the mortgaged property or a 
sufficient’ part thereof be sold, and the 
proceeds of the sale ‘(after deduction | 
therefrom of the expenses of the sale) 
be paid into. Court and applied in pay- 
ment of what has been found or declar- 
ed under or by the preliminary decree 
due to the plaintiff, together with such 
amount as may have been adjudged, due 
in respect of subsequent costs, charges 
expenses and interest, and the balance, 
If any, be paid to the defendant or other 
persons entitled to recelve the same.” 


11. Here also the learned counsel 


- submitted that under the above provi- 


sions the appellant would have got an- 
other opportunity for making payments 
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Thus, according to him, those procedures 
not having been followed, in the instant 
case, the appellant was deprived of his 
valuable rights and therefore, the im- 
pugned order was vitiated. He referred 
to the preliminary decree in order to 
show that the said preliminary decree 
was prepared on the basis of the com- 
promise petition. It was not prepared 
after the defaults were committed by 
the appellant. Therefore, in the present 
ease he submitted that the respondents 
J and 2 have got the final decree pre- 
pared without there being a preliminary 
decree and the order of the court in the 
suit. Im my view, the submissions of 
the learned counsel for the appellant 
under . point No. (ii) are not’ available in 
the present case.- While dealing with 
the submission of the learned coun- 
sel for the appellant under item 
No. (i) I have already held that 
the compromise petition as well-as the 
preliminary decree which was prepared 
on the basis of the said compromise peti- 
tion contains provision as to what would 
happen in case defendant No. 2 defaulted 
in’ making payment of the instalments 
and that part is alive in the preliminary 
decree and that part is not extinguish- 
ed nor it became inoperative. As point- 
ed out earlier it was conceded by defen- 
dant No. 2 namely, the appellant in the 
said compromise petition that the plain- 
tiffs, namely, respondents 1 and 2 would 
be entitled to be awarded their full 
claims as laid in their suit. In this. case 
it will be material to refer once again 
to the terms of the compromise contained 
under paragraph 6 .of the compromise 
petition, the. relevant ‘portion’ of which 
runs thus : 


“That it has been further agreed and 
stipulated’ in between the parties that 
the period of 18.months (commencing 
from today) fixed for ‘payment of the 
balance amount of Rs. 23.000/- shall in 
no case and circumstance be relaxable 
and further that in case defendant No. 2 
fails to pay the entire balance amount 
‘of Rs. 23,000/- in instalments as agreed 
to above within the stipulated period of 
18 months, then this compromise shall 
automatically become null, void, inope- 
rative and not binding as if it had never 
been entered into and the plaintiffs shall 
then be entitled to be awarded a -decree 
for the entire claim as has been laid 


through the suit. besides ‘all the other 
reliefs as sought for, including the right 
ofthe. plaintiffs’ for. their share-in the 
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property in suit: only that an adjustment 


shall be made of the sum of Rs. 13,000/- 
together with the instalment money or’ 


moneys, if any, that happens to be paid.” 


12. In the instant, case, as mentioned 
earlier, the learned ' Subordinate Judge 
in the order dated 21st Sept. 1972 had 
directed the plaintiffs, namely, respon- 
dents 1 and 2 for depositing Rs. 13,000/- 
in court. According to the direction of 
the court the respondents had deposited, 
the said amount in ‘the court and the 
Same was withdrawn by the appellant. 
Therefore, all that respondents 1 and 2 
had to do, they ed their part and, 
therefore, on the defaults having been 
committed by the appellant they became 
entitled to be awarded their entire claims 
in the suit under the terms contained 
in paragraph 6 of the said compromise 
petition. Learned counsel for the appel- 
lant submitted that parties in paragraph: 
6 of the compromise petition have agreed 
that the plaintiffs- would be entitled to 
be awarded a decree for the entire 
claims as has been laid through the suit. 
Therefore, according to, him it was neces- 
sary that the respondents ought to have 
gone to the court and obtained an order 
of the court and thereafter, the prelimi- 
nary decree ought to have been prepared. 
He pointed out that the words ‘the entire 
claims as has been’ laid through the 
suit’, clearly indicate that the order of 
the court in the suit was a must. In 
my. opinion, the words 
suit” in the context mean the claims put. 
forward: by the plaintiffs in the suit. On 


a consideration of the, provisions contain-, . 


ed under paragraph 6, of the compromise 
petition it-is clear that that was not the 
intention of the parties, On defaults 
having been - committed by. defendant 
No. 2 it was clear that all the conces- 
sions made by. the plaintiffs in. favour 
of defendant No. 2 had become null and 
void and inoperative and the full claims 
as put forward by the plaintiffs in the 
suit were revived and they became en- 
titled to their full claims to be awarded, 
and it was on those terms that the 
compromise decree. was prepared and, 
therefore, on defaults committed by the 
defendant No. 2 the' final decree was 
also prepared which was put into execu- 
tion. Therefore, I do! not find any. irre- 
gularity in the order. In 1969 All LJ 
480 where the compromise decree provi- 
ded that, on non-compliance, the defen- 
dant may be dispossessed “through 
court”, the decree-holder was held to take 
possession ` by. executing the decree. 


“laid: through 


a 
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According to me it depends upon ‘the in- 
tention of the parties entering into com- 
promise which may appear on construc- 
tion of the ‘terms of the compromise 
petition. Besides; in my view, it was 
not necessary that two decrees be pre- 
pared; one preliminary and the other 
final.- Reference may be made to Ahmad 
Mirza Beg v. Allahabad Bank Ltd. 
Lucknow (AIR 1926 Oudh 385) where 
Ashworth and Novae, JJ. held that 
O. 23, R. 3 did not contemplate -the 
necessity of two decrees ie. a prelimi- 
nary and a final, but only of one decree. 
Order 34, R. 4, only referred to a case 
where a plaintiff succeeded. and not to 


a case where the matter was compromi- 


sed, Reference may also be made’ to 
Quazi Ghulam Amir v. Mt. Masuda 
Khatun (AIR 1943 All 321) where Verma 
and Yorke JJ. while dealing with the 
provisions contained under Order 34 of 
the Code observed that Order 34 was 
not exhaustive, and it was open to the 
parties, even in a suit for sale brought 
on foot of a simple mortgage, to settle 
by compromise the form of the degree. 
For example, they could -agree that the 
decretal amount should be payable. by 
the judgment-debtor by instalments ex- 
tending over a much longer period than 
the period of six months laid down. „in 
O. 34 R. 2. It is also open to them tọ agree 
that the very first decree passed in the.suit 
should be- an executable, decree and thus 
could do away with the necessity of 
the passing, first, of a preliminary decree 
and, then, of a final decree as provided 
in O. 34. In Bansidhar v. Mt. Sitala 
(AIR 1944 Oudh 111) Bennett, J., obser- 
ved that the parties could: contract out 
of O. 34 and could. -agree that the decree 
might automatically . ‘operate as ‘final 
decree. He further observed that ‘the 
intention of the parties was the test. In 
the instant case also, therefore, I have 
looked into the intention of the parties 
as contained in para 6 and other paras 
of the compromise petition. MoE AN 


13. In the same volume (supra) in 
Autar Singh v. Mohammad Ejaz Rasool 
Khan (AIR 1944 Oudh 106) Thomas C. J. 
end Ghulam Hasan J. while dealing with 
the provisions of O. 34 Rules 2 and 8 
observed that there was nothing to debar 
the parties to a mortgage from contract- 
ing themselves out of the provisions of 
Rules 2 & 3 of O. 34 and to agree to 
‘|have a decree passed in such terms as 
to make it operate as a final decree 
automatically, or to agree ` ` that. iñ ` de- 
fault of payrnent of the money by the 
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stipulated date the decree should ope- 
rate as a final decree for foreclosure at 
- Whether the parties contemplated 
by means ` of a compromise that the 
decree should operate as a- final décree 
for foréclosure would no doubt depend 
upon the terms of the compromise which 
must be determined and given effect to 
in each case. The provisions of O. 34, 
Rules 2 & 3 were. no doubt, intended for 
the benefit of the mortgagor, but there 
was nothing’ whatever to show that it 
was not:open to a mortgagor to waive 
the benefit of those. provisions in consi- 
deration of certain concessions received 
by him from the mortgagee, and to do 
away with the necessity of requiring the/ 
mortgagee to ask for: the preparation of 
a final decree for foreclosure in default. 






their rights. in their property, and had 
also agreed to accept ‘the amount in in- 
stalments. On those. concessions defen- 
dant No. 2 had waived the benefit con- 
tained under the provisions of O. 34 
Rules’ 2: and 3. - 

14. Now coming to the cases of our 
own High Court I find that a similar 
view was taken in Mst. Arunabati 
Kumari v.-Ramniranjan Marwari (AIR 


1921 Pat 320):where Das and Adami, JJ. 


while dealing with the: provisions’ con- 
tained under O. .23 R. 3 ‘and. O: 34 Rules 
4 and .5. observed: that if a decree had 
been passed in- accordance : ‘with O. 34 
R. 4, then such a decree was incapable 
of execution until” the final decree had 
been passed under the provision of O. 34 
R. 5. ‘But thè proposition was ubsus- 
tainable that a court in a mortgage 
action was powerless. to’ pass’ a consent 
decree otherwise than in accordance with 
O. 34..R..4. Order 23 R. 3 gave ample 
power to the Court to pass: a decree in 
accordance -with the terms of ‘settlement, 
and O. 34. R. 4, must be taken as sub- 
ject ‘to the provision of O. 23 R. 3. In 
Ishan Chandra Kundu v. Nilratan Adhi- 
kari ((1923)-4 Pat LT 311): (AIR 1923 
Pat 375) Mullcik . and Kulwant Sahay, 
JJ. observed -at .. page 312 that it was 
always. open to. the. parties to a litiga- 
tion: to waive a particular -~ procedure 
and .to.. agree to a final decree being 
passed without a-preliminary decree þe- 
ing passed in the first instance. A con- 
sent decree, directing payment by in- 
stalments was a perfectly valid decree 
and it was not covered by O.° XXXIV 
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R. 4 of the C. P. C. and, therefore, it 
was not necessary to make a final decree 
under R, 5 of the said order. A similar 
view was also taken in Harihar Pd. 
Narain Singh v. Gopal Saran Narain 
Singh ((1935) 16 Pat LT 311): (AIR 1935 
Pat 385), where Courtney Terrell C. J. 
and Dhavle J. observed that O. 34 had no 
application to a compromise decree. 
That apart, if I were to construe para 6 
of the compromise petition and other 
part of it, as urged on behalf of the 
appellant, it would amount to giving 
premium on his defaults and allowing 
the appellant to take advantage of his 
own wrong. After having surveyed the 
various decisions. on the point and on 
consideration of the terms of the com- 
promise petition, I am of the view that 
the contentions of the learned counsel 
for the appellant under point No. (ii) 
also are unsustainable. 


' 15. In the result, therefore, the ap- 

peal is dismissed and the impugned 

order is affirmed. In the circumstances 

of the case I will not award any cost 

against the appellant in this appeal. ;. 
C. N. TIWARY, Le I agree. 


Spee dismissed. 
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KRISHNA BALLABH NARAIN SINGH, 

C.o J, SHAMBHU PRASAD SINGH, 

S. SARWAR ALI, HARI LAL AGRAWAL 
©  AND'B. S. SINHA, JJ. 


Madho Singh, Petitioner v. ‘The 
State of’ Bihar and ` others, Respondents. 

Civil Writ Jur. Case No., 670 of 1977, 
D/- 7-11-1977. ` 

(A) Bihar Money-Lenders Act (22 of 
1975), S. 12 — S. 12 is- not ultra vires 
Art. 14 of Constitution — (Constitution 
of India, Art, 14). . 


It is well settled that Art. 14 is con- 
travened only if persons or class of per- 
sons who are equal are treated as un- 
equals or- who are unequal are treated 
as . equals. Where there are reasonable 
‘grounds for not treating two persons 
equal or twa -classes of persons equal 

. the Article is not contravened. In other 
words, when ‘there is reasonable differ- 
entia on the basis of which a distinction 
. can be made between persons or classes 
of persons, the article is not contravened. 


(Para 5) 
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As appressed agricultural debtors con- 
stitute a class by themselves, S. 12 grant- 
ing them relief by liquidating usufruc- 
tuary mortgages of seven years or more 
cannot be said to be ultra vires Art. 14. 
AIR 1977 SC 1825 Rel. on. (Para 5) 

Anna: AIR Comm. Const. of India, 
(2nd Edr), Art. 14, N. 1 (cc). : 

(B) Bihar Money-Lenders Act (22 of 
1975), S. 12 — S. 12 not ultra vires 
Art. 19 (1) (g) of Constitution — (Consti- 
tution of India, Art.) 19 (1) (g)). 


Unconscionable money-lending not be- 
ing “business or trade” within Art. 19 
(1) (g) of the Constitution, S. 12 impos- 
ing restrictions on such, money-lending 
cannot be said to impose restrictions on 
right relating to “trade or business” and 
cannot, therefore, be, said to contravene 
Art. 19 (1) (g) of the Constitution. AIR 
1977 SC 1825 Foll (Para 7) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 19, N. 74. 

(C) Constitution of India, Art. 19 (1). 
®, (5) — Term, ‘general public’ — 

Meaning of — Protection . under CL (5) 
— Nature of. — 


The: expression “tyeneral public’ in 
CL (5) of Art. 19° means even “a parti- 
cular class of the general public ‘and 
even if the restriction is in the interest 
of a class of the general public, if that 
class on the ‘basis of'a' reasonable differ- 
entia can’ be distinguished from others, 
the restriction, if reasonable, will not be 
ultra vires Art.: 19 (1) (5, (conceded). 

Ds (Para 10) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 19, N. 21. , 

(D) Bibar Money- lenders Act (22 of 
1975), S. 12. — S. 12 does not offend Art. 
19 (1) (£) of the: Constitution — (Con- 
stitution of India Art. 19 (1) (f), (5).) 


In most of the ‘cases money lending 
transactions in the State being uncons- 
cionable, money lenders and agricultural 
debtors of the State form classes by 
themselves and as .S. 12 in the interest 
of a particular - class of general public. 
namely, ‘agricultural debtors imposes 
restriction. on the right of the mort- 
gagee money lenders to hold property 
under usufructuary. mortgage ‘beyond - 
seven years by considering it reasonable, | 
it cannot be deemed to offend Art. 19 


(1) (£) of the Constitution. The fact that 


there may be some ‘money lenders who 
may not be doing unconscionable. trans- 
actions or that there may be some cases 
where the mortgagors possessed more 
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lands and are economically better placed 
than the mortgagees by itself may not 
be a ground for holding that the restric- 
tion imposed by S. 12 is not in the in- 
terest of general public and not reason- 
able so as ta make it ultra vires Art. 19 
(1) (®. In determining such question it 
is the condition of the class as a whole 
which has to be taken into considera- 
tion and not only of a few of that class. 

(Para 13) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 19, N. 21. 

(E) Evidence Act (1 of 1872), S. 57 
— Judges can use their knowledge of 
local affairs. 

Undoubtedly a Court is entitled to 
take judicial notice of matters witb 
which men of ordinary intelligence are 
acquainted and to act upon its general 
knowledge of local affairs. The Court 
can certainly refer ta what is stated in 
the articles in journals and books by 
authors though living acquainted with 
such affairs. as mentioned by them in 
their articles and books. Case law dis- 
cussed. (Paras 16, 34) 

Anno: AIR Manual (8rd Edn), Evi. 
- Act, S. 57, N. 13. 

(F) Constitution of India (as Amend- 
ed by 42nd amendment) Art. 31-C — 
Scope. 

The effect of Art. 31-C, is that a res- 
‘triction imposed on fundamental rights 
conferred by Arts. 14, 19, and 31 in 
furtherance of directive principles even 
if unreasonable will be valid and cannot 
be challenged. However, it is not cor- 
rect to say that if the restriction is not 
in furtherance of the directive principle 
it must be held unreasonable for it is 
well-established principle of law that 
converse in law is not always true. 

(Para 19) 

(G) Bihar Money-Lenders Act (22 of 
1975), S. 12 — S. 12 furthers directive 
principles contained in Art. 46 of the 
Constitution (Constitution of India, 
Art. 46). 

Agricultural debtors being weaker sec- 
tion of the people S. 12 must be consi- 
dered to be in furtherance of the direc- 
tive principle contained in Art. 46, 
namely, protecting them from social in- 
justice and all forms of exploitation. It 
is not correct to say that whether a 
section is weaker or not has ta be de- 
termined with reference to their caste 
and not with reference to its economic 
condition. ; (Para 20) 

Anno: AIR Comm. Const. of India, 
(2nd Edn), Art. 46, N. 1 (o). ; 
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(H) Bihar Money-lenders Act (22 of 
1975), S. 12 — S. 12 whether discrimi- 
natory — (Constitution of India, Art. 14). 


Sec. 12 cannot be said to be discrimi- 
natory on the ground that it discrimina- 
tes between usufructuary mortgagees of 
agricultural lands and such mortgagees 
of non-agricultural lands or on the 
ground that it discriminates between 
those mortgagees who have been in pos- 
session for seven years or more and those 
who have not been in such possession. 
The section proceeds on the assumption 
that in the prevailing circumstances in 
the State the principal mortgage money 
would stand liquidated out of the usu- 
fruct of the land mortgaged within seven 
years. Therefore, if the section has not 
been made applicable to the usufructuary 
mortgagees who have not been in pos- 
session for seven years, it cannot be 
held ultra vires Art. 14 on that ground. 

(Para 21) ` 

Anno: AIR Comm. Const. of India, 

(2nd Edn.), Art. 14, N. 1 (cc). 


(I) Bihar Money-lenders Act (22 of 
1975), S. 12 — S. 12 is not ultra vires 
Art. 14 for leaving out certain kinds of 
mortgages (Constitution of India 
Art. 14). 

- Sec. 12 cannot be said to be discrimi- 
natory because it has left out mortgage 
debts of other kinds of mortgagees in 
possession of the land mortgaged such as 
mortgagees in case of mortgages by con- 
ditional sale or mortgagee of anomalous 
mortgages. AIR 1974 SC 1300 Foll. 

; (Para 32) 

Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 14, N. 1 (ce), 

(J) Bihar Money-Lenders Act (22 of 
1975), S. 12 — Constitution of India 
Schedule VI, List IJ, Entry 30 — Bihar 
Money-Lenders Act whether colourable 
legislation. 

Sec. 12 is not a colourable legislation 
on ground of having transgressed the 
limits of legislative competence in a 
veiled manner. AIR 1962 SC 821 Ref. 

‘(Para 22) 

Anno: AIR Comm. Const. of India. 
(2nd Edn.), Sch. VH List I, Entry 30 N. 1. 

(K) Bihar Money-Lenders Act (22 of 
1975), S. 12 — Bihar Money-lenders 
Rules (1975), R. 10 (3), (4) — Notice of 
ejectment to mortgagee — Mortgagee 
alleging prior contract of sale — Juris- 
diction of Collector — Nature — Mort- 
gagee whether can invoke doctrine of 
part performance — (T. P. Act (4 of 
1882), S. 53A). 
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Where the mortgagee while showing 
cause to the notice for ejectment brought 
it to the notice of the Collector that a 
contract of sale in respect of the mort- 
gaged property was executed in his 
favour before the commencement of the 
Act and that he filed a suit for its en- 
forcement could not claim that the Col- 
lector should have stopped further- pro- 
ceeding especially when he did not file 
before the Collector original deed of 
contract nor a certified copy thereof and 
the mortgagor challenged his claim about 
the execution of agreement of sale. 
According to sub-rule (4) of R. 10, be- 
fore passing an order for ejectment of 
the mortgagee the Collector has to form 
an opinion whether the cause shown by 
the mortgagee is satisfactory or not. 
This opinion of the Collector must be 
objective and thus judicial or at least 
quasi-judicial in nature. According to 
S. 12 itself, the mortgagor shall be en- 
titled to recover possession of mortgaged’: 
land from the mortgagee in the manner 
prescribed under the rules. Thus. the 
Collector has got jurisdiction to decide 
whether the cause shown by the mort- 
gagee is satisfactory or not. If he stays 
his hands and refuses to decide the 
question as aforesaid, he will be shirking 
his statutory responsibility. In other 
words, he will be refusing to exercise 
the jurisdiction vested in him. 

(Para 25) 

Further. the mortgagee. cannot take 
advantage of the doctrine of part per- 
formance unless he proves to the. satis- 
faction of the revenue authorities that 
there has been a contract as alleged by 
him and he has been put in possession 
of the property in pursuance of that 
contract. Case law discussed. ; 

(Para 26) 


Anno: AIR Comm. Transfer of Pro- 
perty Act, S. 53A, N. 10. 


(L) Bibar Money-Lenders Act (22 ‘of 
1975), S. 12 — (Per Sarwar Ali, J.) — 
S. 12 is not ultra vires Art. 14-on ground 
of over inclusion and unreasonableness. 
(Constitution of India Art. 14),. (Para 34) 


Anno: AIR Comm. const of India, 
Art. 14, N. I (cc). 


- (M) Bihar Money-Lenders Act (22 of 
1975), S. 12 — S. 12 even if deemed void 
before 42nd amendment of the Consti- 
tution as offending Art. 31-C can be 
deemed to have been rendered valid by 
the ‘subsequent 42nd amendment. AIR 
1958 SC 468 Rel. on. ’ (Para 20) 
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. SHAMBHU PRASAD SINGH, J. (on be- 

half of himself and K. B. N. Singh C. J.): 
—The Bihar Money-lenders Act, 1974 
(hereinafter referred to as, ‘the Act) 
after it was passed by the Bihar Legis- 
lature received the assent of the Presi- 
dent ‘of India on the 20th of March, 
1975. The Act as passed in’ Hindi was 
published in the Bihar Gazette (Extra- 
ordinary) dated 25th of March, 1975. An 
authoritative English text of the Act was 
published in the Bihar Gazette (Extra- 
ordinary) dated 29th of April, 1975. 
However, another, authoritative English 
text of it was published in the Bihar 
Gazette (Extraordinary) dated 25th of 
July, 1975 superseding the authoritative 
English text published earlier in the 
Bihar Gazette (Extraordinary) dated 29th 
of April, 1975. The provisions of the 
Act referred to. in this judgment are as 
published in the Bihar Gazette (Extra- 
ordinary) dated 25th of July, 1975. 

2. The Act came into force immedia- 
tely after the publication in the Bihar 
Gazette as S. 1 (3) of it provides that it 
shall come into force at once. Sec. 12 
of the Act reads as follows :— 

"$12. Usufructuary mortgages and their 
redemption — Notwithstanding anything 
to the contrary contained in: any agree- 
ment, the principal amount and all dues 
in respect of an usufructuary mortgage 
relating to any agricultural land, whe- 
_ ther executed before ‘or after the com- 
mencement of this Act, shall be deemed 
to have been fully satisfied and the 
mortgage shall be deemed to have been 
wholly redeemed on expiry of a period 
of seven years from the date of the exe- 
cution of the mortgage bond in respect 
of such land and the mortgagor shall be 
entitled to’ recover possession ‘of the 
mortgaged land in the manner prescribed 
under the rules: 

Provided that if the morgage bond 
had been executed before the commen- 
cement of this Act nothing in this sec 
tion shall entitle the mortgagor to claim 
any accounts or profits from the mort- 
gagee by the reason of the benefit: of 
redemption af the mortgage under this 
provision.” : 
The Bihar Money-lenders Rules, 1975 
(hereinafter referred to .as. ‘the Rules’) 
were published in the Bihar 
(Extraordinary) dated 29th July 1975. 
The Rules were framed under S..47 of 
the Act which conferred power on the 
State Government to make rules by noti- 
fication in the official gazette for carry- 
ing out all or any of the purposes of 
the Act. Rules 9 and 10 of the 
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Gazette - 


Rules - 
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prescribe the manner in which the mort- 
gagor shall be entitled to recover pos- 
session of the mortgaged lands as envi- 
saged by Section 12 of the Act. When 
mortgagors made applications under 
R. 10 (1) of the Rules before the Col- 
lector to eject the mortgagees from the 
mortgaged properties and notices of such 
applications were sent to the mortgagees, 
a large number of applications under 
Articles 226 and 227 of the Constitution 
of India were filed before this Court 
challenging the vires of S. 12 of the Act 
and rules 9 and 10 of the Rules. One 
of such applications (Kailash Pati Singh 
v. State of Bihar) was disposed of ‘by a 
bench of this Court of which I was also 
a Member. That judgment is reported 
in AIR 1976 Pat 248. That judgment 
held that S. 12 of the Act and Rules 9 
and 10 of the Rules were not ultra vires. 
Grounds were taken in that writ appli- 
cation of Kailash Pati Singh that Sec- 
tion 12 of the Act was ultra vires as it 
was violative of the fundamental rights 
conferred upon a citizen by Part III of 
the Constitution’ specially Article 19. As, 


‘at the time the case was heard, the 


Presidential Order dated 8th of Jan., 
1976 issued under Art. 359 (1) of the 
Constitution suspending the right to move 
any Court for enforcement of such rights 
was in force and the writ case had to. 
remain pending in this Court during the 
period the said order remained in force, 
learned counsel appearing for the peti- 
tioner did not press that ground. The 
vires of S. 12 of the Act was, therefore, 
examined in that case only on grounds 
other than the one that S. 12 of the 
Act was violative of fundamental rights 
conferred upon a citizen by Part III of 
the Constitution. 

3. Madho Singh, the petitioner of the 
Present case before us, filed a writ appli- 
cation before this Court for quashing 
the notice issued to him under rule 10 
the Rules read with S. 12 of the Act. 

also made a prayer for de 
ae Section.12 of the Act and the 
Rules ultra vires. That writ application 
was numbered as C. W. J. C. No. 2919 of 
of 1975. By its judgment dated 28th of 
March, 1975, the same Bench which had 
disposed of Kailash Pati Singh’s case dis- 
missed the writ application. That order 
has been made annexure 4 to the present 
writ „application. That order gives no 
separate reason but merely states that as 
in Kailash Pati Singh’s case the. Act and 
Rules were held intra vires, the applica- 
tion was being dismissed. After the said 
Presidential order dated 8th of Jan. 1976 
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was withdrawn, the present writ applica- 
tion was filed by the petitioner on 7th 
of April, 1977. The writ application was 
admitted on 12th of May, 1977 and it 
was stated in the same order :— 

. “Let it be placed before Hon’ble the 
Chief Justice for placing it before an 
appropriate Bench at the time of hear- 
Ing as vires of S. 12 of the Bihar Money- 
lenders .Act, 1974 (Bihar Act 22 of 1975) 
is challenged on the ground that it con- 
travenes Arts. 14 and 19 of the Consti- 
tution.” 
By the above quoted observation it was 
intended that in view of the provisions 
of Art. 228A of the Constitution (intro- 
duced by the 42nd Amendment) the 
vires of the Act can be determined only 
by a Bench of not less than five Judges 
of the Court and the case may be placed 
before, such a Bench. However, this 
case and another case, C. W. J. C. No. 936 
of 1977, in which also the vires of S. 12 
of the Act was challenged on the said 
ground, were placed before a Division 
Bench for hearing. That Bench again 
directed that the two cases be placed 
before Hon’ble the Chief Justice for 
constituting an appropriate Bench for 
hearing them, Reference was made in 
that order to Art. 228A of the Constitu- 
tion, The detailed order which is dated 
26th of July, 1977 was passed in C. W. 
` J. C. No. 936 of 1977. The order in this 
case of that date merely reads as fol- 
lows :— 

“Vide order of the date in C. W. J. G 
No, 936 of 1977” 
That is how this case has come up be- 
fore a Bench of five Judges for hearing. 
C. W. J. C No. 986 of 1977 could not 
be listed for hearing along with this 
case as adjournment was taken in that 
case on the ground of illness of the 
senior counsel appearing. therein for the 
petitioner. aa 

4. Mr. Balbhadra Prasad Singh ap- 
pearing for the petitioner in this case 
has urged only two points before us, 


viz., 

(i) that S. 12 of the Act is ultra vires 
Arts. 14 and 19 of the Constitution 
: ‘And : 

(ii) that the four mortgages details 
` whereof are given in annexure 2 to the 
writ application were not subsisting on 
the date the Act came into force on ac- 
count of an agreement of. contract for 
sale between the parties dated 20th of 
-Nov. 1974 (annexure 2 to the writ ap- 
plication) and as such even if S. 12`is — 
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held intra vires, it had no application to 
the mortgages in question. 


The petitioner of this writ application 
prays for quashing of the orders con- 
tained in annexures 1/1 and 1/2 passed 
by respondents Nos. 3 and 2 respectively. 
Annexure 1/1 is an order dated 3-5-1976 

` 23-7-1976 
of the Collector Aurangabad (respondent 
No. 3) ordering ejection of the mort- 
gagee from the mortgaged lands. Anne- 
xure 1/2 is an order dated 25-1-1977 of 
the Commissioner, Patna Division, Patna 
(respondent No. 2) dismissing the appli- 
cation for revision under S. 46 of the 
Act filed by the petitioner before him. 
While facts need not be stated in detail 
for decision of the first point raised by 
learned counsel for the petitioner, all 


the necessary facts shall have to be ` 


stated -for deciding the second point 
urged by him. I propose to deal first 
with the first point raised by learned 
counsel for the petitioner and to state 
the facts of the case necessary for the - 
decision of the second point while deal- 
ing with that point. It may, however, be 
stated here that the petitioners of C.-W. 
J. C. No. 936 of 1977 made a verbal 
prayer before us that they may also be 
heard on the question of the vires of 
S: 12 of the Act. Senior counsel appear- 
ing in this case for the petitioners from 
before was Mr. Kailash Roy who is not f 
coming to Court on account of illness, 
but they engaged another senior coun- 
sel Mr. Basudeva Prasad for submitting 
arguments on their behalf on the said 
question. As the decision in the case 
may affect the petitioner in C. W. J. €. 
No. 936 of 1977, we thought it proper 
to grant their prayer and Mr. Basudeva 
Prasad made his submissions on the said 
question on their behalf. 


5. Mr. Balbhadra Prasad Singh, learn- 
ed counsel for the petitioner, though has 
contended that Section 12 of the Act 
contravenes the fundamental rights of 
the petitioner guaranteed under both the 
Arts. 14 and 19 of Part HI of the Con- 
stitution, he. has emphasised more on 
the contravention of cls. (f) and (z) of 
Art. 19 (1). He has not put much em- 
phasis on the contravention of the pro- 
visions of Art. 14 by the said section. 
Art. 14 states that the State shall not 
deny to any person equality before the 
law or the equal protection of the laws 
within the territory of India. It is now 
well settled that the article is contra- 
vened only if persons or class of per- 
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sons who are equal are treated as un- 
equals or who are unequal , are treated 
as equals, Where there are reasonable 


grounds for not treating two persons” 


equal or two. classes of persons equal 


the article is not contravened. In ‘other 


words, when there is reasonable differ- 
entia on the basis af which a distinction 
can be made between persons or classes 
of persons, the article is not contravened. 
The Act, specially S. 12 thereof, has 
been passed for the benefit of agricul- 
tural debtors. The preamble to the Act 
itself states that it was being enacted 
to consolidate and amend the law relating 
to regulation of money-lending transac- 
‘tions and to grant relief to debtors in 
the State of Bihar. Mr. Singh did not 
contest that such a law was within 
legislative competence of the State Legis- 
lature under Entry No. .30 of List II 
(State List) of the Seventh Schedule to 
the Constitution which: reads — 


“Money-lending and money-lenders, 
relief of agricultural indebtedness.” 
If agricultural debtors of the State can 
constitute a class by themselves and be 
distinguished from others then it cannot 
be said that, as S. 12 grants relief to 
them and not to debtors who have exe- 
cuted usufructuary mortgages relating 
to non-agricultural lands, it is ultra vires 
Art. 14 of the Constitution. In view of 
the recent decision of the Supreme Court 
in M/s. Fatehchand Himmatlal v. State of 
Maharashtra (AIR 1977 SC 1825), hold- 
ing the Maharashtra Debt Relief Act (3 
of 1976) as valid, there is no scope left 
ffor taking a view different from one 
that the agricultural debtors are so much 
oppressed that they constitute a class by 
themselves and if any relief is granted to 
them the law containing such a relief 
cannot, be ultra vires Art. 14. True it 
. is that the said decision nowhere refers 
to Art. 14 or 19 of the Constitution for 
. it was given when the emergency was 
in existence, but the observations. made 
in the judgment amply indicate that the 
Supreme Court would have come to the 
same conclusion even if the vires of 
the Maharashtra Debt Relief Act had 
been challenged on the ground that it 
contravened the provisions of Arts. 14 
and 19 of the Constitution. Perhaps, it 
was on account of this decision that Mr. 
Singh did not emphasise too much on the 
contravention of the provisions of 
Art. 14 by S. 12 of the Act. 


' 6. Mr. Singh, however, has strongly 
urged that Section 12 of the Act is ultra 
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vires Art. 19 (1) ( and (g) of the Con- 
stitution. According to Mr. Singh, the 
said section takes away the fundamental 
right of the petitioner ‘to hold property 


` -under Art. 19 (1) (f) and to carry on the 


trade or- business of money lending 
under Art. 19 (1) (g) of the Constitution. 
Referring to Art.-19 (5) and (6), Mr. 
Singh has submitted that no doubt they 
authorise the State to make laws impos- 
ing reasonable restrictions on the exer- 
cise of any of the rights conferred under 
sub-cls, (f) and (g) of Art. 19 (1), but - 
maintained that the restrictions imposed 
by S. 12 on the aforesaid rights of the 
petitioner under “(f) and (g) of 
Art. 19 (1) were not reasonable. He has 
strongly urged that once the petitioner 
has been able to show that S. 12 of the 
Act imposes restrictions on the funda- 
mental rights of the petitioner guaran- 
teed under Art. 19 (1) (f) and (g), it was 
for the State to establish that the res- 
trictions imposed were reasonable and, 
according to Mr. Singh the State in the 
instant case. has completely failed to 
establish that. 


7. In view of the recent decision of 
the Supreme Court in Fatehchand Him- 
matlal’s case (AIR 1977 SC ‘1825), the 
contention of Mr. Singh that S. 12 im- 
poses restrictions on any right of the! 
petitioner relating to trade or business|_ 
has to be overruled. .The vires of the 
Maharashtra Debt Relief Act was chal- 
lenged in that case before the Supreme 
Court on the ground that it. was viola- 
tive of Article 301. of the Constitution. 
Art. 301 of the Constitution, provides 
that subject to the other provisions of 
Part XIII of the Constitution, trade, 
commerce and intercourse throughout 
the territory of India shall be free 
Under. Art. 304 (b) of the Constitution, 
the State can impose such reasonable 
restrictions on the freedom of trade, 
commerce or intercourse with or within 
that State. as may be required in the 
public interest. Dealing with these two 
articles, Krishna Iyer, J. speaking on 
behalf of the Supreme Court, held that . 
narrow deleterious pattern of money 
lending prevailing in the country can- 
not be classed as trade and, therefore, 
Art. 301- cannot be summoned. The 
learned Judge has observed — 

“Thus the critical question is as to- 
whether money-lending and the class of 
money lenders who have been preying 
upon the: proletarian and near. proleta- 
rian segments of Indian society for gene~ 
rations may be legally legitimated. as 
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‘traders’ or ‘businessmen’, and then ans- 
wered the question in the negative.” 


8. It has been contended on behalf 
of the petitioner that while Art. 301 of 
the Constitution uses the. expression 
“trade, commerce - and intercourse”, 
Art. 19 (1) (g). refers to “trade or busi- 
ness” and that the’ decision of the Su- 
preme Court in Fatehchand Himmatlal’s 
case (AIR 1977 SC 1825), can have no 
application to the business of money 
lending. It has been emphasised that, 
according to the Act itself, money lend- 
ing is a business for S. 5 (2) requires 
that every money-lender in his applica- 
tion for registration shall state the name 
and style under which he carries on 
or desires to carry on business as 8 
money-lender and also the principal 
places of his business.” In my opinion, 
there is no substance in this contention 
for even though the word business is not 
there in Art. 301, the question whether 
unconscionable money-lending is busi- 
ness or not was considered in the said 
decision and answered in the negative. 


9. It was observed in Kailash Pati 
Singh’s case (AIR 1976 Pat 248), by a 
Bench of this Court that there could 
not be-a dispute that the interest of a 
mortgagee of a usufructuary mortgage 
is a tangible property and it can be ex- 
tinguished only in accordance with law. 
Relying on this observation learned 
counsel for the ‘petitioner has submitted 
that so long ‘the mortgage subsists a 
usufructuary mortgagee has right to 
hold property: mortgaged to him and as 
S. 12 of the Act puts restrictions on 
this right of the mortgagee, it restricts 
his right to hold property. On the other 
hand, it has been submitted on behalf 
of the mortgagor (respondent No. 4) that 
the mortgagor is the owner of the pro- 
perty and a  usufructuary. mortgagee 
has no right to hold the property mort- 
gaged. If he is dispossessed by the 
mortgagor, his right will be only to. sue 
for the realisation of the mortgage 
money and not to claim recovery of the 
property mortgaged. I do not consider 
it necessary to go into this controversy 
and proceed on the assumption that the 
mortgagee has the right -to hold the 
property mortgaged to him so long the 
‘mortgage subsits or not redeemed. At 
least, he has got right to resist the 
‘mortgagor from dispossessing him unless 
he is actually dispossessed. Therefore, 
the question whether the restrictions 
imposed by S. 12 of the Act on the 
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mortgagee’s right to hold the property 
guaranteed to him under cl. (f) of Art, 
19 (1) is reasonable or not to protect it 
under cl. (5) of Art. 19 does arise for 
consideration in the case. Really a mere 
finding that the restriction is reasonable 


“will not save Section 12 of the Act. It 


will. be further necessary to hold that 
the restriction imposed ‘by S. 12 on the 
right to hold property is in the interest 
of the general public to bring it within 
the purview of cl. (5) of Art. 19 and 
then only it can be held that such a 
restriction could be imposed and S. 12 
of the Act is not ultra vires Art. 19 (1) 
(f) of the Constitution. 


10. Mr. Balbhadra Prasad Singh, 
learned counsel appearing for the peti- 
tioner, conceded that the expression 
‘general public’ in cl. (5) of Art. 19 of 
the Constitution may mean even a 
particular class of the general public 
and even if the restriction is in the 
interest of a class of the general public, 
if that class on the basis of a reasonable 





others; and at the same time reasonable, 
the restriction will not be ultra vires 
Art. 19 (1)-(#). 

11. In paras. 25 ‘to 27 of the decision 
in Fatehchand -Himmatlal’s case (AIR 
1977 SC 1825), the learned Judge has 
referred to certain journals and books 
which justify the conclusion that agri- 
cultural debtors form a class by them- 
selves and that any curb on the Maha- 
jans indulging in money lending will be 
a reasonable restriction for “The country 
has been in the grip of Mahajans. It is 
the bond of debt that has shackled agri- 
culture.’ Both Mr. Balbhadra Prasad 
Singh and Mr. Basudeva Prasad have 
urged that authors of the articles in the 
journals and of the books referred to in 
the said judgment being living persons, 
their opinion was not relevant as evid- 
ence for coming to the conclusion as 
stated above and really the conclusions 
arrived by the Supreme Court in that 
judgment were not: on account of the 
statements in the journals and books 
but on account of affidavits filed on be- 
half of the State of Maharashtra in the 
case with necessary facts and figures to 
show that money lenders of that State 
were unscrupulous and oppressive and 
debtors, specially agricultural debtors, 
were to be saved from them. 

12. It is true that the counter affida- 
vit, as originally filed, on behalf of the 


‘differentia can be distinguished ale, 


-State in the case before us was perfunc- 


tory, but for the ends of justice we 


ah, 
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permitted the State to file supplementary 
counter affidavit and the petitioner a 


reply to it while the case was being ` 


heard. Mr. Balbhadra Prasad Singh was 
fair enough to say that he would have 
no objection to the filing of a supple- 
mentary counter affidavit on behalf of 
the State. Perhaps, he réalised that if 
the restrictions imposed by the Act are 
held not reasonable merely on the 
ground that there was no proper affida- 
vit on behalf of the State in the instant 
case and, therefore, S. 12 of the Act-is 
held ultra vires, but in another case 
where a proper affidavit is filed on be- 
half of the State the said section of the 
Act is held intra vires, that will lead 
to anomalous results, In the supple- 
mentary counter affidavit filed on behalf 
of the State of Bihar it has been stated, 
inter alia, that the’ problem of rural 
indebtedness has assumed enormous pro- 
portion on account of the fact that un- 
scrupulous money-lenders are charging 
various rates of interest taking unjustifi- 
ed advantage of the weaker section of 
the people in the rural drea and that 
Section 12 was enacted to give relief to 
economically weaker section of the 
people from such indebtedness, It is fur- 
ther stated that by and large the agri- 
culturists in Bihar are extremely poor 
and always in debt. Due. to this and 
other facts mentioned in para. 8 of the 
supplementary counter-affidavit the mo- 
ney-lenders are generally ‘able to make 
unconscionable bargain as a result of 
which the debtors remain perpetually in 
debt. 


On the basis of certain surveys held 
in the State, certain annexures have 
been appended to the supplementary 
counter affidavit disclosing that in the 
10 districts mentioned in annexure A/1 
there are as many as 18640 families in 
debt, that these families have mortgaged 
5974.345 acres of land and the amount 
of money borrowed for the lands mort- 
gaged as aforesaid is Rs. 1,43,13,03'7.88 
paise. Annexure A/3 shows that in the 
district of Ranchi, Palamau, - Hazaribagh 
including Giridih, Dhanbad Singhbhum 
and Santhal Paraganas the number of 
families indebted in lakhs is 23.80, that 
average indebtedness per family is 


108.04 and total amount of debt in crores 
is 30.20., A note on the result of survey 
and -tribal indebtedness in the districts 
of Chotanagpur division and the district 
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Rs. 100/- is advanced. by the creditor as 
a mere loan he would be entitled to pro- 
duce worth Rs. 12/- per annum by way 
of legitimate interest, but in practice he 
takes sufficient area of land to yield two. 
or three times the amount-of legitimate 
interest and it has: been found that in 
this way the creditors earn the interest 
‘at the rate of 30 per cent by way of 
produce and the principal amount could 
be liquidated in less. than seven years. 


13. .In the ‘reply filed on behalf of the 
petitioner to-.the supplementary counter 
affidavit, technical objection has been 
raised as to. the competency of an assist- 
ant of the Revenue and Land Reforms 
Department swearing an affidavit alleg- 
ing the facts stated in the supplementary 
counter affidavit. Attempt has ‘been 
made to deny other assertions made in 
the supplementary counter affidavit as 
well. It is further stated therein that. 
at one stage the State Government want- 
ed to make S. 12 of the Act applicable 
only for.the mortgagors possessing lands 
equal to a marginal farmer or having 
the lands, below. the marginal farmer. 
It is also stated that enormity of indeb- 


.tedness of tribal people in the division 


of Chotanagpur „and the district of 
Santhal Parganas cannot be a ground 
for applying S. 12.to the whole of the 
State of Bihar. It is claimed that many 
of the mortgagors come from rich class 
of the people who lead their life luxuri- 
ously and possess more lands than the 
mortgagees. A. schedule has also been 
attached to this reply and marked anne- 
xure ' which, according to statements 
made in..para 15, shows that from the 


` original mortgage deeds on the basis of 


which the schedule has been prepared it 
will appear that in each and every mort- 
gage deed it is written that if the mort- 
gagee is dispossessed from the lands 
mentioned in the mortgage deed, the 
mortgagee will be entitled to recover 
principal amount along with 12 per cent 
of the interest on the principal amount 
from the date of dispossession and this 
shows that by and large the mortgagors _ 
have executed the mortgage deeds and 

have also -given their lands in mortgage 
‘keeping in their mind that mortgagee 


will get 12 per cent of interest on the 


principal amount in a.year. In my. 
opinion, the supplementary counter affi- 


-davit filed on behalf of the State of 
-Bihar read together 
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the cases money lending transactions in 
this State are unconscionable, money 
lenders and agricultural debtors ‘of this 
State form classes by themselves and 
lin the interest of a particular class 
of general public, namely, agricultural 
debtors, the State Legislature in its wis- 
dom thought it necessary to put restric- 
tions on the right of the mortgagee 
money-lenders to hold property under 
usufructuary . mortgage beyond seven 
years which was reasonable in the cir- 
cumstances prevailing in the State. The 
fact that there may be some money 
lenders who may not be doing uncons- 
cionable transactions or that there may 
be some cases where the mortgagors 
possessed. more lands and are economi- 
cally better placed than the mortgageés 
by itself may not be. a ground for hold- 
ing that the restriction imposed by S. 12. 
of the. Act is not in the interèst of gene- 
ral public and not reasonable so as to 
make it ultra vires Art. 19 (1) (£) of the 
Constitution. In determining such. ques- 
tions it is the condition of the class as 
a whole which: has to be taken into con- 
sideration and not only of a few of that 
class. . 


14. To the reply: filed. by the peti- 
-tioner to . the. supplementary counter 
affidavit of the’ State, no doubt, a chart 
has been appended which has . been de- 
scribed as schedule 1 and made anne- 
xure ‘l’ to it. According to the facts 
stated in the reply, this chart may prove 
only this much that in all the mortgages 
mentioned in the chart there was a 
stipulation that if the mortgagee be dis- 
.possessed he will be entitled to realise 
the mortgage money together with inter- 
est at the rate of 12 per cent per annum 
thereon. The further assertion in the 
reply that this stipulation establishes 
that from the lands mortgaged the mort- 
gagees could not have derived income 
-worth more than 12 per cent interest of 
the mortgage money is not at all con- 
vincing. The. assertion is mere argu- 
mentative. It is manifest that as under 
the existing law the mortgagees could 
not have realised interest at the rate of 
more than 12 per cent per annum on the 
. mortgaged money even if there would 


E have been a stipulation otherwise, the. 


said stipulation had to be incorporated 
‘in the mortgage deeds as a matter of 
compulsion. - Apart from this argumen- 
tative assertion there is no denial in 
the reply of the assertion made in 
para-10 (e) of the supplementary counter 
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affidavit that in practice the mortgagee 
takes sufficient area of land to yield two 
or three. times the amount of legitimate 
interest i.e, at the rate of 12 per cent 
per annum and the creditor mortgagee 
earns interest of 30 ‘per cent per annum 
by way of produce so as to liquidate the 
principal amount within less than seven 
years. Besides, the: reply does not dis- 
close as to what is the basis for the 
petitioner’s stating the total lands of the 
mortgagors and the mortgagees of the 
deeds mentioned in annexure 1. It is 
not claimed in the reply that the said 
Schedule, i.e, annexure I mentions all 
the mortgages even of one village te 
which the petitioner belongs. The reply 
does not. state what is the percentage of 
the mortgages thé jmortgagors whereof 
possess more lands ,than the lands pos- 
sessed by the mortgagees in the village.. 
Mere picking up certain mortgagee which 
may suit the purpose of the petitioner 
and preparing a chart thereof is not 
enough for doubting the assertions» made 
in the supplementary counter affidavit: 


15. In support of his contention that 
we may take judicial notice of the noto- 
rious fact stated in articles in the jour- 
nals and books referred to in paras 25 
to 27 of the decision of the Supreme 
Court in Fatehcharid Himmatlal’s case 
(AIR 1977° SC 1825), though the writers 
of such articles and books may be living 
persons, learned Advocate General has 
drawn our attention, to paragraph 108 at 
page 79 of Volume 17: of Halsbury’s 
Laws of England, 4th Rainier, which 
reads as follows :— 


“108,. Notorious fact. The at takes 
judicial notice of matters “with which 
men of ordinary intelligence are acquaint- 
ed, whether in human affairs, in- ` 
cluding the way in which business is 


carried on, or human nature, or in rela- -` 


tion to natural phenomena, In order 
to equip himself to take judicial notice 
of a fact, the judge may consult appro- 
‘priate sources, or he may hear evidence, 
He may also act upon his general know- 
ledge of local affairs, but he may not 
import into a case his own private know- 
ledge of particular facts, even if those 
fests have been proved in previous pro- 
ceedings.” - 

The learned aor has cited decisions 
in support of these observations to which 
I need not refer to. In Law of Evidence 
by Woodroffe and Ameer Ali, 13th (1973) 
Edition, Vol, II, at page 1433, the learned 
Commentators have dealt with “matters 
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that may be judicially noticed.” They 
gay that facts of which judicial notice 
may be taken are not limited to those 
of the nature specifically mentioned in 
Cls. (1) to (13) of S. 57 of the Evidence 
Act. It is stated— 


“Besides the matters EEE EA in 
these clauses there are numerous others 
which are considered’ too notorious to 
require proof ...-... The court is entitled 
to take judicial notice of facts of general 
knowledge such as: land values differ 
very materially in different towns in 
which municipalities are established... ... 


As Judges must bring to the considera~ 
tion of the questions they have to de- 
cide their knowledge of the common 
affairs of life, it is not necessary on the 
trial of an action to give formal evidence 
of matters with which men of ordinary 
intelligence are acquainted In the 
economic flelds, Courts have taken notice 
of such notorious facts as the world eco- 
nomic depression during certain years, 
Sambhalpur in Orissa being a surplus 
district as regards rice... ... That many 
rich persons doing money lending or 
paddy lending business do so without 
certificates to avoid payment of income- 
tax or that persons having sufficiently 
large yield of paddy can afford to have 
much more than the quantity of gold in 
question, can be the subject of judicial 
notice the court can take judicial 
notice of the notorious fact from the 
press reports that Gheraos and the Gov- 
ernment attitudes towards them met with 


eee eee 


adverse reception in many quarters...... l 


It will not be possible to compile a com- 
plete list of- the facts of which courts 
can take judicial notice, because we can- 
not enumerate everything which is so 
notorious in itself or so distinctly record- 
-ed by public authority that it would be 
. supperfluous to prove it... ... Thus, our 


courts have taken judicial notice of facts 


like particular districts having 
been the scene of frequent and recent 
dacoities, and particular parts of the 
country having been surplus rice areas.” 
The learned Advocate General drew our 
attention to the aforesaid paragraphs in 
support of his said contention. In my 
opinion, on the basis of the facts stated 
in the supplementary counter affidavit of 
the State and our general knowledge as 
to conditions òf agricultural debtors. in 
the country particularly in the State of 
Bihar and also in view of the observa- 
tions made by the learned Judge of the 
Supreme Court in Fatehchand Himmat- 
lal’s case, we can take judicial notice of 
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the fact that agricultural debtors are 
weaker and oppressed section of the so- 
ciety and money lenders while lending 


.money to them on execution of usufruc- 


tuary mortgages make unconscionable 
bargaining. 


16. Mr. Balbhadra ‘Prasad Singh has 
sions on the question as to in what cir- 
cumstances the court may take judicial 
notice- of certain facts. They (omitting 
those which have no direct bearing on 
the question) are (1) Read v. Bishop of 
Lincoln. (1892) AC 644; (2) Garuradhwaja 
Prasad Singh v. Saparandhwaja Prasad 
Singh, (1900) 27 Ind App 238 (PC); (3) 


- Boodhan Gope v. Mst. Saira, 20 Cal LJ 


516 : (AIR 1914 Cal 907 (2)) and (4) Hur- 
purashad v. Sheo Dayal, (1876) 3 Ind App 
259 (PC). He has also placed before us 
certain passages from the MHalsbury’s 
Laws of England, 3rd Edition, Vol. 15, in 
para. 722 at page 404. The ratio of these 
decisions and the statement of law in the 
said passage in the Halsbury’s Laws of 
England relied on by Mr. Singh cannot 
be- said to be counter to the view taken 


‘by me in this case. Undoubtedly a Court 






Besides as stated earlier, -thi 
relevant facts and circumstances have 
been brought to our notice by the sup- 
plementary counter affidavit filed on be- 
half of the State and along with that affi- 


chand Himmatlal’s case (AIR 1977 SC 
1825).- 


17. Learned counsel for the petitioner, 
Mr. Balbhadra Prasad Singh, hasə cited - 
certain decisions, namely, (1) Saghir 
Ahmad v. State of U. P. (AIR 1954 SC 
728), (2) Khyerbari Tea Co. Ltd. v. State 
of Assam (AIR 1964 SC 925) and (3) 
Vrajlal Manilal and Co. v. State of 
Madhya Pradesh (AIR 1970 SC 129) in 
support of his contention that once a 
person establishes that any of his funda- 
mental rights under Art. 19 (1) has been 


infringed, it is for the State or the per- - - 


son, who alleges that the restriction 
which infringes the. right is reasonable, 
to prove that it is so. ‘Though there are 
some observations in P. A. Seyed Moha- 
med Koya v. Union of India (AIR 1972 
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Ker 85) á case cited by Mr. Basudeva Pra- 
sad that it was for the petitioners of 
the case who alleged infringement of 
‘fundamental rights to establish that they 
had been in any manner unreasonably 
affected by the impugned provision of 
the Act vires of which was challenged, 
the decisions mentioned above, cited by 
Mr. Singh, do support fis contention. 
However, the question on whom the 
onus lies to prove reasonableness of the 
restriction is not of much importance in 
-this case for it has been held after dis- 
cussing the materials on the record that 
the State has been able to prove that the 
restriction is reasonable. 


` 18. Our attention has also been drawn 
by Mr. Balbhadra Prasad Singh to the 
decisions in (1) K. T. Moopil Nair v. 
State of Kerala (AIR 1961 SC 552), (2) 
State of Rajasthan v. Mukan Chand (AIR 
1964 SC 1633), (3) Hari Chand Sarda v. 
Mizo District Council (AIR 1967 SC 829), 
(4) Mohd. Faruk v. State of Madhya Pra- 
desh (AIR 1970 SC 93), (5) Badri Prasad 
v. Collector Central Excise (AIR 1971 SC 
1170) and (6) Shree Meenakshi Mills Ltd. 
v. Union of India (AIR 1974 SC 366) as 
to what should be the test for determin- 
ing whether the restriction is reasonable 
or not. The decision in State of Rajas- 
than’s case is really not a decision on 
Art..19 (5) of the Constitution. . With re- 
ference to Art. 14 it was pointed out in 


that case that-in order to pass the test’ 


of permissible classification two condi- 
tions must be fulfilled, namely, (i) that 
the classification must be founded. on an 
intelligible differentia which distinguishes 
persons or things that are to be put 
together from others left out of -the 
group and (ii) that the differentia must 
have a rational relationship to the object 
sought to be achieved by the statute in 
question. In Md. Faruk’s case, there 
was a complete prohibition of the trade 
and that case, therefore, is clearly dis- 
tinguishable on facts. The decisions in 
the cases of K. T..Moopil Nair etc. Hari 
‘Chand Sarda and Badri Prasad are also 
distinguishable. on facts. ‘The decision in 
Shree Meenakshi Mills’ case really is not 
a decision in favour of the petitioner. In 
this case after examining the provisions 
of Cotton Textiles (Control) Order (1948), 
it was held that notifications issued in 
. the year 1973 fixing control price on 
cotton yarn were not invalid on the 
ground of unreasonableness or arbitrari- 
ness for the control price was in the 


interest of the country as a whole fer 
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just distribution of basic necessity. So 
is the decision of Kerala High Court in 
Md. Koya’s case (AIR 1972 Ker 85) cited 
by Mr. Prasad holding that S. 9 (2) of the . 
Laccadive Minicoy ‘and Amindivi Islands ` 
(Debt Conciliation and Grant of Loans) — 
Regulation was not ultra vires Art. 19 
(1) (£) or Art. 14 of the Constitution. Mr, 
Singh also has drawn our attention to 
certain passages in the well-known case 
of Kesavanand Bharati v. State of 
Kerala (AIR 1973 SC, 1461) laying down 
that it is for the court to examine whe- 
ther any law is entitled to immunity. In 
fact, we are examining that question in 
relation to S. 12 of the Act with refer- 
ence to arguments ' advanced by learned 
counsel who have made their submission 
before us. 

19. Mr. Basudeva Prasad in his argu- 
ments has submitted that whether a re- 
striction imposed on a fundamental right 
is reasonable or not has to be decided in 
the light of directive principles contain- 
ed in Part IV of the Constitution. Ac- 
cording to him, if any restriction is im- 
posed in furtherance of the directive 
principles mentioned in Part IV of the 
Constitution, then it is reasonable, but 
if it is not in furtherance of any of the 
directive principles, it must be held un- 
reasonable. Before the insertion of Arti- 
cle 31C by the Constitution (25th. Amend- 
ment) Act, 1971, directive principles con- 
tained in Part IV of the Constitution were 
not of such relevance in determining the 
question whether a restriction imposed 
on fundamental rights is reasonable or 
not Article 31C now stands further 
amended by the Constitution (42nd Am- 
endment) Act, 1976. According to the 
language of this Article, as it was ori- 
ginally introduced by the Constitution 
(25th Amendment) Act, no law giving 
effect to directive principles contained in 
Art. 39 of the Constitution could be held 
to be void on the ground that it infring- 
ed any of the fundamental rights con- 
ferred by Arts. 14, 19 or 31 of the Con- 
stitution. According to the Article, as it 
stands after 42nd Amendment of the 
Constitution, no law giving effect to the 
policy of the State securing all or any of 
the principles laid down in Part IV can 
be declared to be void on the ground 
that it abridges any of the rights con- 
ferred by Arts. 14, 19 or 31 of the Con- 
stitution. 

In the State of Madras v. Sm. Champa- 


Kam Dorairajan (AIR 1951 SC 226) a 


case cited by Mr. Prasad himself it was 
held that the directive principles of the 
State policy cannot override the provi- 


1978 © -- 


sions found in Part NI but-have to con- 
form to and run as subsidiary to the 


Chapter of fundamental rights. The con- 


tention that certain communal general 
order fixing proportionate seats for differ~ 
ent communities in colleges of Madras 
State could not be declared bad on the 
ground that it- infringed fundamental 
rights for it was in furtherance of the 
directive principles contained in Art..46 
was rejected by the Supreme Court. 


After the insertion of Article 31C, now ` 


there is scope for the argument that any 
restriction imposed on fundamental rights 


conferred by Arts. 14, 19 or 31 in further-" 


ance of the directive principles is reason- 
able though, according to me, that argu- 
ment may not be sound. The effect of 
Art. 31C, in my opinion, is that a restric- 
tion imposed on fundamental rights con- 
ferred by Arts. 14, 19 and 31 in further- 
ance of directive principles even if un- 
reasonable will be valid and cannot be 
challenged. However, the other part of 
the argument of Mr. Prasad that if the 
restriction is not in furtherance of the 
directive principle it must- be held un- 
reasonable has to’ be rejected without 
much discussion for it is well established 
principle of law that converse in law is 
not always true. 


20. It has been contended by learned 
Advocate General. that the restriction im- 
posed by S. 12 of the Act is in further- 
ance of directive principles contained in 
Art. 39 (b) and (c) and Art. 46 and, there- 
fore, it cannot be declared ultra vires 
Arts. 14 and 19 (1) (f) of the Constitution. 
Mr. Balbhadra Prasad Singh in reply has 
urged that S. 12 of the Act cannot be 
saved on the ground that it is in further- 
ance of directive principles, contained in 
Art. 46 for it was enacted before the 
Constitution (42nd Amendment) Act. He 
has further urged that S. 12 canriot be 
said to be in furtherance of the directive 
principles contained in Art. 39 (b) and (c). 
The reason given by Mr. Singh for his 


argument that S. 12 of the Act cannot. 


be saved by Art. 31C, as it stands after 
42nd Amendment of the Constitution is 
that the: section was void at its very in- 
ception and it could not be made valid 
by an amendment of the Constitution 
introduced ‘subsequently. A reply to this 
is to be found in paragraph 42 of the 
judgment of the Supreme Court in 
M. P. V. Sunderaramier. and Co. vy. 


State of Andhra Pradesh (AIR 1958 SC- 
468) which may be quoted with ee 


tage :— t - 
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“Now, in considering the question as 
to the effect of unconstitutionality of a. 
statute, it is necessary to remember that 
unconstitutionality might arise: either 
because the law is in respect of a matter 
not within the competence. of the Legis- 
lature, or because the matter itself being 
within its competence, the provisions of- | 


‘fend -some constitutional restrictions. In 


a Federal Constitution where legislative 
powers are distributed between different 
bodies, the competence of the Legisla- 
ture to enact a particular law must de- 
pend upon whether the topic of that 
legislation has been assigned by the 
Constitution Act to that Legislature. . 
Thus, a law of the State on an Entry in 
List I, Sch. VII of the Constitution would 
be wholly incompetent and void. But 
the law may be on a topic within its 
competence, as for example, an Entry in 


` List IL, -but it might infringe restrictions 


imposed by the Constitution on the 
character of the law to be passed, as for 
example, limitations enacted in Part IŒ 
of the Constitution. Here also the law 
to the extent of the repugnancy will be 
void. Thus, a. legislation on a topic not 
within the competence of the Legis- 
lature and a legislation within its 
competence but violative of- constitu- 
tional limitations have both the same re- 
ckoning in a Court of law, they are both 
of them unenforceable. But does it follow 
from this.that both the laws are of 
the same quality and character, and 
stand on the same footing for all pur- 
poses? This question has been the sub- 
ject of consideration in numerous decisions 
in the American Courts, and the prepon- 
derance of authority is in favour of the 
view that while a law on a matter not 
within the competence of the Legisla- 
ture is a nullity, a law on a topic with- 
in its competence but repugnant to the 
constitutional prohibitions is only un- 
enforceable. This distinction has a mate- 
rial bearing on the present discussion. Tf 
a law. is on a fleld not within the domain 
of the legislature, it is absolutely null 
and void, and a subsequent cession of that 


. field to the Legislature will not have the 


effect of breathing life into what was a 
still-born piece of legislation and a fresh 
legislation on the subject would be re- 
quisite. But if the law is‘in respect of 
a matter assigned to the Legislature but 
its «provisions disregard constitutional 
prohibitions, though the law ‘would be 
unenforceable by reason of thése pro- 
hibitiens, when once they are removed, 
the law will become effective without 
re-enactment.” 
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Mr. Prasad has gone further and has 
submitted that the restriction imposed 
by S. 12 of the Act cannot be in fur- 
therance of the directive principles con- 
tained in either Art. 39 (b) or (e) or 
Art. 46 of the Constitution. Having held 
at agricultural debtors are weaker sec- 
tion of the people I would have no hesi- 
tation in holding that S. 12 of the Act is 
in furtherance of the directive principle 
contained in Art. 46, namely, protecting 
them from social injustice and all forms 
of exploitation. I am not prepared to 
agree with the submission of Mr. Prasad 
that whether a section of the people is 
weaker or not for the purposes of Arti- 
cle 46 is to be determined with reference 
to their castes and not with reference 
to their economic condition. I have 
doubts, however, as to whether S. 12 of 
the Act can be said to be in furtherance 
of the directive principle as contained in 
Art. 39 (b) and (c) of the Constitution. 
Be that as it may, I do not consider it 
necessary to examine this aspect of the 
matter in any further detail for the 
learned Advocate General did not em- 
phasise much on Art. 31C of the Con- 
stitution. He merely referred to it in a 
passing manner. His main stand has 






been that the restriction imposed by S. 12. 


is reasonable and in the interest of gene- 
ral public under Art. 19 (5). itself and, 
therefore, the section cannot be held 
ultra vires Art. 19 (1) (f). It has already 
been held earlier that the restriction im- 
posed by S. 12 is reasonable and in the 
interest of the general public being in 
the interest of a class of it. 


21. Mr.. Basudeva Prasad has also 
strongly urged’ that Section 12 of the 
Act is ultra vires- Article 14 for it 
makes a discrimination between usufruc- 
tuary mortgagees who have been in 
possession. for seven years or more 
and those who have not been in 
possession for seven years. He has also 
urged that the section is ultra . vires 
Art. 14 of the Constitution as it makes a 
discrimination between usufructuary 
mortgagees of agricultural lands and non- 
agricultural lands. There is an intel- 
ligible differentia between usufructuary 
mortgagees of agricultural lands and 
usufructuary mortgagees of non-agricul- 
tural land’ and, in my opinion; the sec- 
tion cannot be held to be ultra vires 
Art. 14 on that score. In my opinion, 
there is also no force in the argument of 
Mr. Prasad that S. 12 of the Act differen- 
tiates even ‘between the usufructuary 


mortgagees of agricultural lands, viz, 


. Prasad, namely, that the Act, 
S. 12 of it. is beyond the legislative com= ` 
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between those who have been in pos- 
session for seven years or more and those 
who have not been in possession for 
Seven years. The section proceeds on 
the assumption as asserted in the sup- 
plementary counter affidavit filed on be- 
half of the State that in the prevailing 
circumstances in the State the principal 
mortgage money would stand liquidated 
out of the usufruct of the land mortgag- 
ed within-seven years, Therefore, if the 
section has not been made applicable to 
the usufructuary mortgagees who have 
not been in possession for seven years, 
it cannot be held ultra vires Art. 14 on 
that ground. Mr. Prasad has also em- 
phasised that there was no nexus be- 
tween the period of seven years fixed by 
S. 12 of the Act for liquidation of the 
mortgage debt and the object to be 
achieved by the Act and, therefore, the 
section is ultra vires Art. 14 of the Con~ 
stitution. In view of the assertion made 
in para 10 (e) of the supplementary 
counter affidavit of the State, already re~ 
ferred to earlier, the State has been able 
to show that there is a rational relation- 
ship between the period of seven years 
fixed for liquidation of the mortgage debt 
of a usufructuary mortgage and the ob- 
ject to be achieved by the statute in 
question. . It has also been contended that 
as mortgage debts of other kinds of 
mortgagees in possession of the land 
mortgaged such as mortgagees in case 
of mortgages by conditional sale or 
mortgagees of anomalous mortgages have 
been left untouched by Section 12 of 
the Act it is ultra vires Article 14. 
An answer to this submission is to be 
found in. para 56 of the judgment of the 
Supreme Court in the case of State of 
Gujarat v. Shri. Ambica Mills Ltd. (AIR 
1974 SC 1300) wherein it has been held 
that omission to confer the benefit on 
some who may also have been allowed to 
avail of it, does not make the statute 
ultra vires. i 


22. At this stage I must dispose of 
yet another argument of Mr. Basudeva 
specially 


petence of State Legislature. He has not 
challenged, however, that the Act is co- 
vered by Entry 30 of List II (State List) 
of the Seventh Schedule to the Consti- 
tution, but submitted that it is a co- 
lourable legislation and, therefore, be- 
yond the legislative competence of the 
State Legislature. In support of this 
contention he has placed reliance on cer- 
tain observations of the Supreme Court in 
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para. 16 of the judgment in Jayvant- 
singhji v. State of Gujarat (AIR 1962 SC 
821). In that: paragraph, S. K. Das, J. 
speaking on behalf of the majority of the 
Judges of the Supreme Court constitut- 
ing the Bench, with reference to certain 
earlier judgments of that Court said that 
eolourabdle legislation was that which al- 
though apparently a - legislature in 
passing a statute purported to act within 
the limits of its powers, yet in substance 
and in reality it transgressed those 
powers, transgression being veiled by 
what appears, on -proper examination, to 
be a mere pretence or disguise. It can- 
not be doubted that such a legislation is 
a colourable legislation, but on the facts 
of this case it is not possible to hold that 
S. 12 of the Act is a colourable legisla- 
_{tion. Mr. Prasad was not able to sub- 
stantiate that S. 12 of the Act is a colour- 
able legislation: This argument of Mr. 
Prasad, therefore, also has to be rejected. 
_ Mr. Prasad also has cited certain deci- 
sions as to what should be the test for 
deciding whether a restriction imposed 
on fundamental rights is reasonable or 
not and a nexus can be said to exist be- 
tween a particular date or period fixed 
and referred to in the impugned legisla- 
tion and the object to be achieved by the 
statute. Since these decisions also’ reite- 
rate the very principles enunciated with 
reference to these matters in the deci- 
sions cited by Mr. Balbhadra Prasad Singh 
I have not discussed the decisions cited 
by Mr. Prasad on these questions sepa- 
rately. - 


23. After having given anxious con- 
sideration to all the arguments advanced 
by Mr. Balbhadra Prasad Singh, learned 
counsel for the petitioner, and Mr. Basu- 
deva. Prasad challenging the vires of S. 12 
of the Act, I am of the opinion that the 
section is not ultra vires any of the afore- 
said articles of the Constitution and I 
hold accordingly. 


24. I now proceed to examine the se- 
cond point urged by Mr. Balbhadra Pra- 
sad Singh, as noted in para. 4 of this 
judgment, and to state facts of the case 
necessary for the decision of that point. 
The petitioner is Karta of a joint Hindu 
family. On 16th of June, 1967, respon- 
dent No. 4, Rajendra Prasad Singh, ex- 
ecuted four registered deeds of usufruc- 
tuary mortgage, one in the name of the 
petitioner himself and other three in the 
names of Shree Singh, Prasidh Singh and 
Binod: Singh respectively, who are mem- 
bers of the joint family of which the 
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‘petitioner is the Karta. The total amount 


of mortgage money under all the four 
mortgage deeds was Rs. 18,500/-. The 
total area of land mortgaged was 2.545 
acres. in three plots all situate in village 
Dumra. Police Station Haspura, in the 
district of Aurangabad, the village to 
which ‘the petitioner belongs. The lands 
mortgaged to Shree Singh, Prasidh Singh 
and Binod Singh measuring 0.625 acre 
were in plot No. 1819, the total mortgage 
money of the three deeds being Rupees 
5,000/-. The lands mortgaged measuring 
1.92 acres to the petitioner for a conside- 
ration of Rs. 13,500/- were in plot Nos. 
2727 and 2729. Admittedly a period of 
seven years has elapsed from 16th of 
June, 1967, the date of the execution of 
the mortgage deeds, but the case of the. 
petitioner is that on 20th of Nov., 1974 
(before coming into force of the Act) res- 
pondent No. 4 entered into an agreement 
with the petitioner whereby it was 


. agreed upon and settled that respondent 


No. 4 would convey under a proper deed 
his right to redeem by way of sale in 
favour of the petitioner in respect of the 
mortgage executed in the name of the 
petitioner, i.e. in respect of 1.92 acres of 
land in plots Nos. 2727 and 2729 and that 
in lieu thereof the petitioner: would pay 
to him a consideration of Rs. 25,000/-. It 


‘is alleged by the petitioner that respon- 


dent No. 4 on the very date executed a 
deed of contract for sale, a true copy of 
which has been annexed as. Annexure 3 
to’ the writ petition. | 


According to the said deed which was 
executed -in the pen of respondent No. 4, 
the latter acknowledged receipt of a sum 
of Rs. 22,500/- (Rs. 18,500/-) being the 
mortgage money of the four mortgages 
which was due from respondent No. 4 to 
the petitioner and members of the joint 
family and Rs. 4,000/- (in cash) and the 
remaining sum of Rs. 2,500/- was to be 
paid by the petitioner on the date of the 
execution of a sale deed by respondent 
No. 4 in favour of the former. Thus: all 
the four mortgages stood redeemed on 
that very date and respondent No. 4 got 
back possession of the property mort- 
gaged. He again put the petitioner in 
possession of 1.92 acres of land which 
was subject-matter of the mortgage in 
the name of the petitioner on that very ` 
date. Thus, according to the petitioner, 
there were no subsisting mortgages on- 
the date the Act came into force to ` 
which S. 12 of it could apply. A sup- 


plementary affidavit filed on behalf of 
the petitioner further says thet he had 
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filed Title Suit No. 124 of 1975-76 against 
respondent No. 4 in the Court of Sub- 
Judge Aurangabad. Admittedly this suit 
was for specific performance of the said 
contract for sale (Annexure 3) and was 
instituted on llth of Nov., 1975. Ac- 
cording ta the supplementary affidavit 
of the petitioner he filed a copy of the 
plaint of this suit before the Collector 
(respondent No. 3) during the pendency 
of the proceeding. According. ta Mr. 
` Balbhadra Prasad Singh, learned counsel 
for the petitioner, ance this fact of in- 
stitution of a suit by the petitioner and 
execution of a deed of contract for sale 
in his favour by respondent No. 4 for 
enforcement of which the said suit was 
filed was brought to the notice of res- 
pondent No. 3, he should have stayed his 
hands and should not have passed any 
order in the proceeding under the Act 
pending before him. 


No. counter affidavit has been filed on 
behalf of the respondent No. 4 in this 
Court, but it appears from Annexure 1/1 
to the writ petition, the impugned order, 
that he challenged the claim of the peti- 
tioner that there was an execution of 
an agreement of contract for sale by him. 
What was the case of respondent No. 4 
in the courts below has been more elabo- 
rately stated in the order (Annexure 1/2) 
of the Commissioner (respandent No. 2). 
As.that order shows the case of respon- 
dent No. 4 was that he did not enter into 
any agreement with the petitioner on 
20th of Nov., 1974 for sale of any land 
and had not executed any agreement to 
sell any of his lands and that, therefore, 
there was no question of the mortgages 
having been redeemed before coming 
into force of the Act. 


25. I do not find it possible to accept 
the argument-advanced by learned coun- 
sel for the petitioner that as soon as res- 
pondent No. 3 was informed of the ex- 
ecution of the agreement of contract for 
sale and of the institution of the suit for 
enforcement thereof he was bound to 
stay his hands and could not have gone 
on with the proceeding under the Act. 
Sub-rule (3) of R. 10 of the Rules pro- 
vides that on-receipt of application from 
the mortgagor for ejecting the mortgagee 
the Collector shall issue a notice in the 
prescribed form to the mortgagee or his 
legal representative to show cause by a 
date to be specified in the notice why 
the mortgagor should not be put in pos- 
session. Sub-rule (4) of the said rule 
says that if no cause is shown on or be- 
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fore the date specified in the notice or by 
such other date as-may be extended by 
the Collector, or if the cause shown is 


-in the opinion of the Collector not satis- 


factory, he shall pass an order in writ- 
ing to eject the mortgagee from the mort- 
gaged property and put the mortgagor in 
possession and for that purpose he may 
use such force as may be necessary. Ac- 
cording to this sub-rule, before passing 
an order for ejectment of the mortgagee 
the Collector has to form an opinion 
whether the cause shown by the mortga- 
gee is satisfactory or not. This opinion 
of the Collector must be objective and 
thus judicial or at least quasi-judicial in 
nature. According to S. 12 of the Act 
itself, the mortgagor shall be entitled to 
recover possession of mortgaged land 
from the mortgagee in the manner pre- 
scribed under the rules, ‘Thus, the Col- 
lector has got jurisdiction to decide whe- 
ther the cause shown by the mortgagee is 
satisfactory or not. If he stays his hands 
and refuses ta decide the question as 
aforesaid, he will be: shirking his statu- 
tory responsibility. In other words, he 
will be refusing | to exercise the jurisdic- 
tion vested in 


As it appears from the impugned order 
(Annexure 1/1) the petitioner mortgagee 
had filed only a copy of an agreement 
which he claimed to be the agreement 
between the parties but that copy was 
neither original nor even a certified capy. 
In the circumstances, the Collector (res- 
pondent No. 3) rightly held that no evi- 
dentiary value could be attached to it. 
Further, as the order shows, respondent 
No. 4, the mortgagor, challenged the 
claim of the mortgagee about the execu- 
tion of the agreement for sale (An- 
nexure 3) by him. Mr. Balbhadra Pra- 
sad Singh, learned counsel for the peti- 
tioner, himself has urged that respondent 
No. 3 could not have gone into the ques- 
tion whether the said agreement was 
genuine or not even for the purposes of 


a prima facie finding on the question.. 


The Act contains no section that the 
order passed under S, 12 of the Act shall 
be final Therefore, it cannot be said 
that any judgment or decree of a civil 
court cannot override an order of eject- 
ment under the section. In the circum- 
stances, the petitioner is not likely to be 
prejudiced as to his claim in the suit by 
the impugned orders. If his suit suc- 
ceeds he will be entitled to get a deed 
of sale executed by respondent No. 4 or 
on his failure to do so by the court it- 
self. Section 54 of the T, P. Act defines 


(soe 
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contract for sale as “A contract for sale 
of immoveable property is a contract 
that a sale of such property shall take 
place on terms settled between the par- 
ties” and further adds. “It does not, of 
itself, create any interest in or charge 
on, such property.” It is thus manifest 
that so long the contract is not enforced 
the petitioner cannot claim that he is 
entitled to be in possession of the mort- 
gage property on the basis of the con- 
tract for sale. . 


26. It has been urged by learned 
counsel for the petitioner that the peti- 
tioner can rely on the doctrine of part 
performance as he has been put in pos- 
session of the property agreed to be sold 
and terms of the sale are embodied in 
the agreement (Ext. 3). In the suit, the 
petitioner being the plaintiff cannot take 
any advantage of the doctrine of part 
performance. Only a defendant can take 
advantage of that doctrine. In the pro- 
ceeding under the Act also he cannot 
take advantage of the doctrine of part 
performance urless he proves to the 
satisfaction of the revenue authorities 
that there has been a contract as alleged 
by him and he has been put -in posses- 
sion of the property. The execution of 
the contract as well as the fact that 
the petitioner has been put in possession 
of the property on account af the con- 
tract were dertied by respondent No. 4 
before the revenue authorities and ac- 
cording to learned counsel for the peti- 
tioner himself. those authorities -could 
not have gone into the question as ta the 
case of which party was true. Accept- 
ance of the contention of learned coun- 
sel for the petitioner bv this Court will 
lead to absurd results namely, that even 
if a’ mortgagee sets up a false case of an 
agreement for sale between the parties 
in respect of the mortgaged property 
made prior ta the coming into force of 
the Act. the mortgagor will be deprived 
of cheap and speedy remedy provided to 
him: for getting back possession of the 
mortgaged property from the mortgagee 
after completion of seven years from the 
date of the execution of an usufructuary 
mortgage. The contention of learned 
counsel for the petitioner, therefore, _has 
to be rejected. 


27. Learned caunsel for the petitioner 
in his arguments in support of point No. 2 
has placed reliance on a large number. of 
English decisions and I now propose to 
refer to them briefly. They are Queen 
. V. Pearson ((1870) 5 QB 237); Mountnoy 
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v. Collier ((1853) 118 ER 573); King v. 
Taunton St. Mary ((1815) 105 ER 685); 
Queen v. Colling ((1852) 117 ER 1493); 
Short v. Short, (1960) 1 WLR 833: Regina 
v. Wimbledon Justices, (1953) 1 QB 380; 
Howorth v. Sutcliffs, (1895) 2 QB 358; 
Thames Launches Ltd. v. Trinity House 
Corporation (Deptford strong), (1961) 1 
Ch D 197; R. v. Manchester Legal Aid 
Committee, (1952) 2 QB 413 and Rex v. 
Chancellor of St. Edmundsbury and 
Ipswich Diocese, (1948) 1 KB 195. The de- 
cisions reported in (1870) 5 QB 237. (1853) 
118 ER 573, (1852) 117 ER 1493, (1953) 1 
QB 380 and (1895) 2 QB 358 are of cases 
where there were specific provisions of 
law ousting the jurisdiction of the Court. 
Therefore, they are-not authorities in sup- 
port of the contention of learned counsel 
for the petitioner. The decision reported in 
(1815) 105 ER 685 is a case where the 
earlier statute under which there could be 
an indictment stood repealed bv a subse- 
quent statute and in the circumstances it 
was held that the court could not pass an 
order of indictment. The decision re- 
ported in (1960) 1 WLR 833 is a case in 
which it was held that the court which 
had passed the order had a discretion to 
act or not ta act and the superior court 
would not interfere with that discretion. 
In the case reported in (1961) 1 Ch D 197 
a civil proceeding was pending from be- 
fore and at a later stage a criminal pro- 
ceeding was started which involved sub- 
stantially the same issues which were 
raised in the civil proceedings. In the 
circumstances, it was held that the High 
Court had jurisdiction to issue an in- 
junction staying criminal proceedings. 
The „cases reported in (1952) 2 QB 413 
and (1948) 1 KB 195 discuss scope of 
various writs and if facts of those cases 
are examined, they are of no help to the 
petitioner before us. Thus, none of these 
decisions really support the contention 
of learned counsel for the petitioner. 


28. Reference may be made to deci- 


- sions in Ellappa Naicker v. Sivasubra- 


manian Manigaram (AIR 1937 Mad 293) 


and Kukaji v. Misrilal (AIR 1952 
Madh B 6). The former is a deci- 
sion of Varadachariar, J. who held in 


that case that where in pursuance of an 
agreement ta sell certain mortgaged 
property to the mortgagee, possession 
is transferred to the mortgagee but the 
title to the property intended to be sold 
in discharge of the mortgage debt has 
not passed to the mortgagee, the mort- 
gage cannot be deemed ta have been 
extinguished. In the latter decision, 
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relying on the decision in Thota China 
Subba Rao v. Mattapalli Raju (AIR 1950 
FC 1) it has been laid dawn that the 
equity of redemption cannot be held to 
be extinguished by mere agreement to 
convey. In Thota China Subba Rao’s 
case it has been held that so long right 
‘of redemption is not extinguished, a suit 
for redemption is not barred. It is an 
extreme case where there was an earlier 
decree for redemption but it was not in 
-the prescribed form and in the circum- 
stances it was held that a second suit 
for redemption was not barred. It has 
already been noticed that according to 
` Section 54 of the Transfer of Property 
Act, a person in whose favour a con- 
tract for sale is made does not acquire 
any interest in the property on the basis 
of the contract itself and such a con- 
tract cannot have the effect of extingui- 
bhing the mortgage. These decisions are 
against the contentions of learned coun- 
sel for the petitioner - in support of 
second point raised by him. f 

29. In the result, I find that the peti- 
tioner is not entitled to a writ as pray- 
ed for by him. His application is ac- 
cordingly dismissed. In the circumstan- 
ces of the case, there will be no order 
as to costs. 

K. B: N. SINGH, C. J.:— 30. I agree. 

SARWAR ALI, J.:— 31. I agree. But 


in deference to the arguments advanced ` 


by the learned counsel in this case, I 
add a few words of my own. 


32. The problem of exploitation of 
the debtors by money-lenders.is an age 
old problem. That is why we find the 
rule Damdupat évolved even in ancient 
times. (“Damdupat is an institution of 
law deriving from Smriti” Derrett’s In- 
troduction to .Modern Hindu Law, 1963 
Edition, P. 521). Coming to more recént 
times, the State legislature in this State 
enacted the Bihar Money-lenders Act, 
1938 (Act 3.-of 1938) and the Bihar 
Money-lenders (Regulation of Transac- 
tions) Act 1939 (Act 7 of 1939) to pravide 
much needed relief to the debtors and 
to regulate transactions in money-lend- 
ing. 

33. Section 5 of Act 7 of 1939 fixed 
the maximum rate of interest. This was 
` 9 per cent per annum in case of secured 
-laan and 12 per cent per annum in case 
‘of ‘unsecured loan. The percentage. has 
‘been increased to 12 per cent, and 15 
per cent, respectively, after the consoli- 
dation and amendment af the law in 
relation to money-lending by Act 22 of 
1975. Act 7 of 1939, apart from laying 


ALR- 


down the maximum rate of interest _ 
chargeable, prohibited agreement for pay- 
ment of compound ‘interest (S. 8). It 
prescribed ‘the maximum amount of in- 
terest which may be decreed (S. 7).. -It 
further empowered the courts to reopen 
certain transactions (S. 8). These bene- 
fits, however, were not available to usu- 
fructuary mortgagors. (See Thakur Sahu 
v. Ramsarup Mahto. AIR 1950 Pat 201). 
The Act, unfortunately, did not evolve 
legal mechanism which could ensure that 
usufructuary mortgagees did not obtain 
usufruct greater than permissible rate 
of interest for secured creditors. Mort- 
gagees of agricultural land were, thus, 


able to get over the provision relating 
to the maximum rate. of interest pre- 
scribed by law. The failure to correctly 
tackle the problem of agricultural in- 
debtedness so far as usufructuary mort- 
gagees are concerned led to the introduc- 
tion of S. 12 in Act 22 of 1975. The 
reality of the situation had to be and 
was appreciated by the legislature. It 
was patently clear that the mortgagor 
and the mortgagees in relation to agri- 
cultural lands did not have equal bar- 
gaining power. The legislature could not 
view with complete neutrality and 
equanimity the patent consequences of 
this disparity. Effective and real relief 
had to be pravided to the usufructuary 
mortgagees. This, it appears to me has 
now been done by enactirig S. 12 in Act 
22 of 1975. 


As I understand the argument, the 
complaint is not in relation to the remo- 
val of the indebtedness of the oppressed 
and the weak. What the learned counsel - 
contends is that the provision is so word- 
ed, and its sweep is so large, that all 
mortgagees irrespective of the percentage . 
of return they were deriving out ‘of. the 
transactions would be subject to the law ` 
in relation to redemption after seven 
years. It was contended that the provi- 
sion may be good in relation to some of 
the mortgagees where the usufruct deri- 
ved year after year was much larger 
than the permissible rate of interest, 
But even those who were factually deri- 
ving income equal to permissible rate 
of interest would, as a result of the 
impugned provision, lose even their 
capital.. Thus the net which was cast for 
the sinners would be catching. the -virtu- 
ous as well. To illustrate it was con- 
tended that it was -possible that some 
land holders might have created usu- . 
fructuary mortgages in order to obtain 
capital for investing in more lucrative 
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operations. There may be: cases, where 
the idle rich, of improvident habit, take 
advances and spirit them way. The law 
should and could have been so enacted 
- by the legislature as would thave made 
it possible to help the weak and the ex- 
ploited section of the society, without 
heaping benefits on the undeserving.. It 
was, therefore,- contended that S. 12 of 
Act 22 of 1975 as at present worded, 
imposed unreasonable restriction on the 
right of the mortgagees under Art. 19 (1) 
(£ of the Constitution, the restriction 
being disproportionate to the purported 
aim of the legislation. Judged from the 
point of view of Art. 14 the provision 
was characterised as a case of over in- 
clusion, 


34. The State on the other hand says 
that essentially it is the weak and ex- 
ploited section of the society which is 
going to be benefited by the legislation. 
In any event, it is a matter of common 
knowledge, of which the Court can and 
should take judicial notice, that usufruc- 
tuary mortgagees in effect make advances 
at rates which bear no relationship to 
the statutorily permissible interest. In- 
deed it is invariably twice or thrice the 
permissible rate. The period of seven 
years fixed by the legislature is more 
than enough to pay off even the principal 
taking into consideration the legally per- 
missible rate of interest. The petitioners 
counter this by saying that the stand 
of the State is only an assertion, unsup- 
ported by data materials, or gavernmen- 
tal surveys. It cannot be said that all 
the transactions are of the nature afore- 
said. The arguments advanced on be- 
half of the petitioners are plausible but 
for the reasons which I shall briefly dis- 
cuss, and: those given by S. P. Singh, J., 


in .the leading judgment, the petitioners’. 


contention - cannot be accepted. The 
‘counter-affidavit, as also the learned 
Advocate General, in the course of argu- 
ment, emphasised that the Courts should 
take judicial notice of matters which are 
known to each and all of us, facts which 
are notorious. 

The argument. in. my view, is correct, 
Judges cannot and do not sit within 
tvory towers’. Not to take notice of 
matters which are notorious is to shut 
our eyes in the face of reality. It is 
true that Judges cannot act on their own 
private knowledge or belief regarding 
the facts of a particular case, but they 
are entitled to use the knowledge of 
common affairs of life, which men of 


court. Otherwise, 


‘Madho Singh v. State (FB) (Sarwar Ali J.) [Prs. 33-35] Pat. 189- 
pursuits, like business or manufacturing . 


ordinary intelligence possess. There are 
matters which are so notorious or clear- 
ly established that evidence of their 
existence is unnecessary. Speaking of 
this State (and that is what is relevant), 


I have no doubt, that the usufruct deriv- 


ed by usufructuary mortgagees of agri- 
cultural lands is at least twice (and in- 


many cases even thrice) the legally per- 
missible rate -of interest for secured cre- 
ditors. I have also no hesitation in’ hold- 
ing that what has been just stated is a 
natorious fact. It is to be observed that 
a return of 22 per cent interest is sufi- 
cient to pay off the principal in seven 
years, reckoning the interests at twelve 
per cent per annum. In my view, there- 
fore, the illustrations given by the learn- 
ed counsel for the petitioners are more 
hypothetical than real. Taking all these 
into consideration there ‘is neither un- 
reasonableness nor over inclusion in 
relation to the impugned provision. 
Even if there be isolated cases of the 
nature suggested by Mr. Singh the ans- 
wer is provided by the abservations of 
Krishna Iyer, J. In Fatehchand v. 
State of Maharashtra (AIR 1977 SC 1825 
at p. 1841) which is as follows :-— 

“Every cause claims its martyr and if 
the law, necessitated by practical consi- 
derations, makes generalisations- which 
hurt a few, it cannot be helped by the 
the enforcement of 
the Debt Relief Act will turn into an 
enquiry into scrupulous and unscrupul- 
ous creditors, frustrating, through end- 
less litigation, the instant relief to the 
indebted which is the promise of the 
legislature.” ae 

35. I may follow the footsteps of 
Krishna Iyer, J. in emphasising that the 
State should not rest on its oars by 
enacting S. 12 of the Act. What is im- 
perative is to provide facility for the 
agriculturists and farmers to take ad- 
vances at legal and permissible rate of 
interest through State organised agencies 
or banks. It would be unrealistic to 
pretend that the provision of S. 12 of- 
the Act, although giving much needed 
relief, would solve the problem of the 
agriculturists and farmers specially the 
small farmers. I think I can do no 
better than to again quate the observa- 
tions of Krishna Iyer, J. which forcibly 
brings’ out the necessity for providing 
alternative source of credit: : 

“ mere farewell to existing debts 


_is prone to prove a teasing illusion or 


promise of unreality unless the Admin- 
istration fills the credit gap by an easy, 
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accessible and need based network of 
humane credit agencies, coupled with 
employment opportunities for the small 
man. The experience of the past has not 
inspired adequate confidence. Authorita- 
tive official pronouncement, thowever, 
- owns that 


“Arrangements so far made to give 
credit and inputs (for rural credit) have 
had only limited impact. - The problem 
is a vast one and seems to be growing 
in size. Rural banks, credit societies, 
farmers’ service societies all these have 
to be strengthened and their activities 
expanded. To give purposeful direction 
to this task and to ensure that 
the interests of agriculturists and 
farmers, especially the small farmer, are 
looked after, there is need for an Apex 
Agricultural Development Bank in India.” 
And I might add, the credit agencies 
should ‘be free from corruption.” 


HARE LAL AGRAWAL, J.:— 36. 
Having had the advantage of perusing 
the judgments of my learned brothers 
Shambhu Pd. Singh J. and S. Sarwar 
Ali, J, I do not think that I can add 
anything useful and I respectfully agree 
with the views expressed by them. 

B. S. SINHA, J.:— 37. I agree. A 
primary question which falls for deter- 
mination is whether S. 12 of the Bihar 
Money-~Lenders Act, 1975 is in the in- 
terest of general public and reasonable 
so as not to be ultra vires. Art. 19 (1) 
(£ of the Constitution. Rural indebted- 
ness, which is the result of unconscion- 
able bargains, is a historical fact. Since 
long, attempts have been made to amelio- 
rate the condition of persons in the grip 
of debt, but the economically weaker 
section, like the marginal farmers, 
rural labourers with pittance of land, 
and the small farmers have been unable 
to break the shackles of indebtedness. 


38. For the reasons given in the 
leading judgment of my learned brother 
S. P. Singh, J. I have no hesitation in 
arriving at the conclusion that the agri- 
cultural debtors are the economically 
weaker section of the society who are 
victims of unconscionable bargains and 
S. 12 of the Act provides for the liquida- 
tion of their debts. It is reasonable to 
expect that the provision will ga to 
great lengths in eradicating agricultural 
indebtedness and will have beneficial 
effect on the economically weaker sec- 
tion in the countryside. If in the pro- 
cess, the cause claims its martyrs, for 


Bishwanath vy. Janki Devi (Sharma J.) 


the 


A. L Ea 


whom Shri Balbhadra Pd. Singh valiant - 
ly pleaded,’ it cannot be helped, 


39. With respect, I fully endorse the 
suggestion expressed by Mr. Justice 
Krishna Iyer in Fatehchand’s case (AIR 
1977 SC 1825) which has been referred 
to by my learned brother Sarwar Ali, J, 
in the concluding portion of his judge 


ment, 
i ` Petitior dismissed, 
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LALIT MOHAN SHARMA, J. 
Bishwanath Mahto, Appellant v. Sri 
mati Janki Devi, Respondent. 


Appeal from Appellate Decree No. 72 
of 1972, D/- 6-1-1978.* 


Specific Relief Act (47 of 1963), S. 16 
— Contract of sale of land — Specific 
performance — Pleading and proof. 


A person asking for specific perform« 
ance of contract of sale pleaded a part 
payment and showed his readiness to pay 
the balance. The case of part payment 
failed. He challenged the finding in the 
appellate Court. In the meantime. after 
the trial court’s judgment he deposited 
the entire amount in the court, 


Held that he must plead and prove 
that he was ready and willing to per- 
form his part of, the contract continu- 


. ously between the contract and the date 


of hearing of the suit. AIR 1928 PC 

208 (216) and AIR 1967 SC 868, Rel. on, 

AIR 1968 AP 190, Disting. (Para 6) 
Anno: AIR Manual (3rd Edn.), Specific 

Relief Act, S. 16, Note 3. 

Cases Referred: Chronological Paras 

(1971) S. A. No. 703 of 1968, D/- 9-4-1971 


(Pat) 5, 7 
ATR 1968 Andh Pra 190 8 
AIR 1967 SC 868 6 
AIR 1928 PC 208 - 6 


Tara Kant Jha, Ram Chandra Sinha 
and Rajendra Prasad, for Appellant 
Shreedeva Narain, for Respondent. 

JUDGMENT :— The plaintiff filed a 
suit for specific performance of a con- 
tract of sale alleging that the defendants 
agreed orally on 28-6-1959 to execute a 
sale deed in his favour transferring 
the suit land for a'sum of Rs. 7,200/~ 
and that a sum of Rs. 200/- was paid by 


*(Against Judgment of R. L. Das, 4th 
Addl. Dist. J. Patna, D/- 10-11-1971.) 
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‘the plaintiff to the. defendants. The 
parties- agreed that the remaining 


amount of Rs. 7,000/- would be paid. at 


the time of the execution of -the ‘sale- 


deed. The plaintiff repeatedly requested 
the defendants to execute the documents 
but they put off the matter. A notice 
was ultimately sent formally requesting 
the defendant in that regard and a copy 
thereof has been admitted in evidence 
as Ext. 1. “The plaintiff received a reply 
from the defendants through a lawyer 
which is Ext. 1/a denying the allegation 
made in Ext. 1 and asserting that the 
defendants were ready to perform their 
part of the contract and it was the plain- 
tiff who was the defaulter. The plain- 
tiffs statement about payment of a sum 
of Rs. 200/- to the. defendants was 
mechanically denied in Ext. 1/a. The 
plaintiff thereafter filed the suit out of 
which this second appeal arises. z 


2. There were originally two defen- 
dants: Smt. Nageshwari Kuer and Smt. 
Janki Devi, the widow and daughter of 
late Shri Lakshmi Prasad. The suit land 
admittedly belonged to them. During 
the pendency of. the case before the 
lower appellate court, Smt. Nageshwari 
Kuer died leaving behind’ her daughter 
Smt. Janki Devi, the present respondent, 

as her sole heir-and legal representative. 
` The suit was contested in the trial court 
jointly by the two defendants. They 
pleaded that the consideration for the 
sale deed was fixed at Rs. 17,200/- and 
it was the plaintiff who was avoiding to 
get the sale deed executed. Certain 
` other pleas were also raised in the writ- 
ten statement and it does nut appear 
essential ta state them in view of the 
scope of the second appeal excepting one 
matter. The defendants denied to have 
received the sum of Rs. 200/- alleged by 
the plaintiff to have paid. 


3. The trial court held that the con- 
sideration of the sale-deed was fixed at 
Rs. 7,200/- only, but the case of the 
plaintiff about the payment of a sum of 
Rs. 200/- out of it was incorrect. The 
, court also. rejected~the evidence led on 
behalf of the plaintiff for proving that 
a sum of Rs. 2,400/- payable to a mort- 
gagee of the land was included in the 
price af Rs. 7,200/-. The court rejected 
the other pleas raised on behalf of the 
defence and decreed the suit , holding 
that the plaintiff was entitled to get a 
sale deed executed in respect of the suit 
land by the defendants on payment af 
Rs. 7,200/- in cash, . besides 


Bishwanath y. Janki Devi (Sharma J.) 
“payable by 


Rs, 2,400/~. 


[Prs, 1-6] Pat. 191 


the plaintiff te the prior 
mortgagee. Necessary directions were 
given in this regard. - 


4, The defendants appealed -and the 
plaintiff-respondent filed a cross-objection 
challenging the finding of the trial court | 
on the question of payment of the sum 
of Rs. 200/-. The lower appellate court 
agreed with the findings of the trial 
court that the price of the land had been 
fixed at Rs. 7,200/- besides the mort- 
gage money and that the plaintiff had 
not made any part payment. The court 
further held that the plaintiff has been 
changing his stand from time to time 
about the consideration and other details. 
of the agreement and his conduct was 
not fair; and that in the circumstances 
of the case, the defendants could not be 
considered to be dishonest. Proceeding 
further, the court held that the plaintiff 
was not ready and willing to perform 
his part of the contract and he was, 
therefore, not entitled to a decree in the 
suit.. The appeal was accordingly allow- ` 
ed and the suit and cross-objection dis- 
missed. The plaintiff has now come to 
this Court in second appeal. 

5. Mr, Tara Kant Jha, learned’ coun- 
sel for the appellant, contended that the 
court ‘was utterly wrong in thinking 
that the conduct of the defendants was 
not dishonest. They falsely claimed that 
the consideration for the sale deed had 
been fixed at an inflated amount and 
attempted to prove it by leading tainted 
evidence. On the other hand, the plain- 
tiff was not guilty .of a serious miscon- 
duct. Although the plaintiff pleaded to 
have made a part payment of Rs. 200/-, 
he deposited the entire amount of 
Rs. 7,200/- in the trial court after the 
judgment was delivered. It is true that 
the plaintiff filed and pursued a cross- 
objection in the lower appellate court 
challenging the finding of the trial court 
on the question of part payment but 


-the plaintiff was ready and willing to 


pay the entire amount of Rs. 7,200/-, as 
is evident by the fact of deposit. Mr. 
Jha submitted that in these circumstan- 
ces the Court should exercise its dis- 


.cretion’ in favour of the plaintiff. He 


attempted to distinguish the judgment of 
this Court given on 9-4-1971 in S. A. 703 
of 1968, produced and relied upon by the 
defendants betore the lower appellate 
court. 

- 6. The Siediten: which has aes can- 
vassed before me is whether the suit 
should. be dismissed on the ground that 
the plaintiff has failed to aver and prove 
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that he has been always ready and 
willing to perform the essential terms 
of the contract which are to be perform- 
ed by him. It has been a well establi- 
shed rule -that a plaintiff in a suit for 
specific performance of an agreement 
must plead. and prove that he was ready 
and willing to perform his part of the 
contract continuously between the con- 
tract and the date of hearing of the suit. 
A reference may be made in this con- 
nection to the observations of the Privy 
Council ‘in Ardeshir H. Mama v. Flora 
Sassoon (AIR 1928 PC 208 (216)) and. by 
the Supreme Court in Gomathinayagam 
Pillai v. Palaniswami Nadar (AIR. 1967 
SC 868, para 6). This rule founded on 
the principle that he who seeks equity 
must do equity has been insisted upon 
by Courts with great rigor and has been 
included expressly by the legislature in 
el. (c) of S. 16 -of the Specific Relief 
Act. 1963. The readiness and willing- 
ness of the plaintiff to carry out his 
parts of, the agreement must refer to 
the real agreement and the correct terms 
and he cannot be relieved of the res- 
ponsibility and escape the consequences 
by pleading falsely. 


7. In the present case, it has been 
concurrently found that the plaintiff did 
not make any part payment and it 
follows that he should have been ready 
‘and willing to pay that total amount of 
Rs. 7,200/~ to the defendants. In the 
notice (Ext. 1) sent to the defendants 
before the filing of the suit, he falsely 
asserted in paragraph 3 to have paid a 
sum of Rs. 200/- and in paragraph 6 it 
was mentioned that the plaintiff was 
ready to pay-the balance consideration 
money, that is, Rs. 7,000/- only. He 
made. a similar assertion in para 12 of 
the plaint. The irresistible conclusion is 
that the plaintiff was ready and willing 
to pay a sum of Rs. 7000/- only as the 
consideration for the sale deed when he 
sent the notice and when he filed the 
suit. His false pretence’ of having made 
part payment cannot help him in. this 


regard. During the trial, the unwilling- 


ness of the plaintiff to pay the stipu- 
lated consideration money was emphasis- 
ed, when he took the stand that the 
consideration money of Rs. 7,200/- in- 
cluded the amount of Rs. 2,400/- pay- 
eble to a prior mortgagee. The readi- 
-ness of the plaintiff to perform his part 
. of the agreement must continue from 
` the date of the contract. till the hearing 
of the suit and it is evident that the 


oe ‘appellant was, in reality, unwilling during 
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this neriod. I, therefore, agree with the 
court below that the suit must be dis- 
missed. The observations made in the 
penultimate para of the judgment in 
S. A. 703/68 appear to support my view | 
and it is not necessary to consider whe- 
ther the said. decision can be distinguish- 
ed as I have come to my conclusion 
against the appellant independently: 

8 The appellant also relied upon the 
decision in Tandra Venkata Subrahmana- 
yam v. Vegésana Viswanadharaju (AIR 
1968 Andh’ Pra 190) before the lower 
appellate court and also before me, but 
the learned single Judge who decided 
the case does not appear to have consi- 
dered the point discussed above. 


9. In the result, I hold that the plain- 
tiff was not ready and willing to per- 
form the terms of the agreement which’ 
are to be performed by him and he is, 
therefore, not entitled to a decree for 
specific performance. The appeal is ac- 
cordingly dismissed. with costs. Hearing 
fee is assessed at Rs. 100/-. ; 

Appeal dismissed, - 
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SHAMBHU PRASAD SINGH, J. 
Kumar and Kumar, Appellant v. Union 
of India, Respondent. 
A. F. O. O. No. 6 of 1970, D/- 15-11-" 
1977.* ; 


(A) Arbitration Act (10 of 1940), 
Ss. 2 (a) and 13 — Dispute — Contract 
for supply of goods including clause ap- 
pointing arbitrator to settle disputes — 
Damages on ‘failure to supply goods — 
Whether a dispute ‘covered by arbitra- 
tion agreement. : 

Under. an agreement, R was to supply `’ 
certain goods to S and all disputes were 
to be referred tọ a named arbitrator. R . 
failed to supply the goods. S thereon pur- 
chased the goods from a third party at a 
higher cost and claimed the difference 
_as damages agairist R before the arbi- 
trator. R contended that what was. refer- 
red was really not a dispute but- a claim 
for damages with the arbitrator had no 
jurisdiction to decide. It was held that 
there was a dispute before the arbitrator 
who could decide it. - (Para 5) 

Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act (1940), 5. 2 (1), N. 3 & S 13, 
N. 4 


*(From order of S, R Shaa AddL 
, Sub. J. 3rd Court, . Patna, ‘D/- 24-6- 
__ 1968.) 


CV/DV/B198/78/WNG ; 
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Annos. AIR Manual "(8rd Eda), Arbi- 
tration Act (1940), S. 2 o, "N. 3 and 
8. 13, N. 4 

(B) Arbitration Act - (10 ‘of 1940), 
8. 33 — Application under — Whether 
written statement challenging validity of 


award can be treated as application under 


8. 33. 

An arbitrator in a: dispute: Wetween E 
and S filed his award in.the Court, R 
filed a written statement challenging the 
award on various grounds, It was filed 
beyond the period of limitation’ prescri- 
bed by the Limitation Act, It was urged 
by R that he challenged the validity of 
the award in his written statement and 
hence it should be treated as an appli- 
cation under S, 33 for which no period 
of limitation is prescribed, 


Held that a written statement can ba 
treated as an application under S, 33 on 
the ground: of sufficient compliance 
- thereof if the written statement contains 
the necessary prayers, AIR 1960 Pat 
201 and ILR (1951) I Cal 438 Rel. on, 

_ (Para 7) 

However, even if the written state- 
ment was treated as an application under 
S. 33, în view of the finding that a diffe- 
rence as to the claim of S had arisen 
for decision within the meaning of the 
arbitration clause and the arbitrator had 
furisdiction to decide it, a petition under 
S. 33 would not be maintainable, More- 
over when there is a difference as to 
the existence or validity of the arbitra- 
tion agreement itself that question could 
. Bot be decided by the arbftrator. The 
` arbitrator could not, therefore, be said 
to have failed in his duty by not decid- 
ing that point and proceeding on the 
. assumption that the arbitration agree- 
ment was valid one when R did-not go 
to a court of law for a decision of that 
point even though it was expressly ask- 
ed by the arbitrator to do so, An.appli- 
cation under §, 33- being, therefore, nof 
maintainable, if would be of no avail if 
the written statement was considered as 
an application under S, 33, AIR 1952 
SC 119 Rel, on. ` (Para 7 

Anno; AIR Manuel (3rd Edn), Arbi- 
tration Act, S. 33, N. 2. 
‘Cases 


Referred : Chronological Paras 
AIR 1960 Pat 201 7 
AIR 1952 SC 119 7 
ILR (1951) 1 Cal 438 -7 


R. K..Verma and Mojibul Haque, for 
Appellant: A. K, Sinha (Standing~ Coun- 
' sel), for Respondent, 
JUDGMENT :— This appeal has been 
placed ‘before me for hearing on account 
“1978 Pat/13 VIT G—32- 


‘cost amounting to Rs. 21,535/-. 


Kumar & Kumar v Union ‘of India G. P. Singh J.) [Pre 1-21 Pat. 193- 
“of difference of opinion between H. L, 


Agrawal; J. and C, S, Sinha, J. While 


. the appeal was allowed by H L, Agra~ 


wal, J., it was dismissed by C, S. Sinha, 
3, Both the Judges, however, agreed 
that they would make no order as -to 
costs In favour of the successful party. 


2. The facts of the case are elabora- 
tely stated in the judgment of H` L 
Agrawal, J, and I do not consider it 
necessary to restate them in any detail, 
As it appears the appellant submitted a 
fender in the prescribed form which was 
accepted by the respondent and thus 
there was a contract between them dated 
U6th of December, 1956 according to 
which the appellant was required to 
manufacture and supply certain `furni~ 


‘tare to Garrison Engineer, M.E.S, (Inde- 


pendent) Dinapore at Ramgarh at the- 
rates mentioned in tha document, The 
contract contained an arbitration clause 
according ta which the parties were to 
refer all disputes as required by condi- 
tion 36 to the sole arbitration of an 
Engineer/Officer to be. appointed by the 
Chief Engineer, Eastern Command, 
whose decision was to be final, conclusive 
and binding, Condition No, 36 read as 
follows :— ; 

_ “All disputes between the parties to the 
contract (other than those for which the 
decision of the C. W. E. or any other per~ 
son is by the contract expressed to be 
final and conclusive) shall, after written 
notice by either party to the contract to 
the officer appointed by the authority 
mentioned*+in the tender document......” 

As the appellant did not supply the fur- 
niture, the C.W.E., Ranchi, on behalf of 
the respondent wrote a letter dated 31st 
of July, 1957 to the appellant informing 
it that the respondent would get the . 
work done through other agency at the 


. tisk and cost of the appellant. There- 


after the respondent entered into two 
separate contracts with other firms who 
supplied the furniture and incurred extra 
The 
Chief Engineer, Eastern Command by his 


‘letter dated 10th of July, 1959 appoint- 


ed Lt. Col. J, S, Sandhu as the sole arbi- 
trator ta decide. the dispute between the 
parties, The Arbitrator by his letter 
dated 15th of July, 1958 called upon both 
the parties to forward to him terms of 


reference preferably a joint statement - 


signed by both the parties and in case 


they were unable to come to an agree-"- 


ment as to the points In dispute to be 
referred to him, they should forward to ' 
sim Sopel ite: erates, Otte 5 
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items în dispute with a copy to the- 
either party. The appellant refused to 


submit fts case to the arbitrator and 


took a stand that there was no legal and 
valid contract between the parties. It 
further challenged the validity of the 
appointment of the arbitrator. The res~ 
pondent submitted its claim before the 
arbitrator claiming the aforesaid sum of 
Rs. 21,535/- being the extra cost incur- 
red by it in getting the two contracts 
executed later on on the failure of the 
appellant to perform the same. It also 
claimed Rs. 500/- as cost. As the ap- 
pellant did not attend the arbitration 
proceeding, the arbitrator proceeded with 
it ex parte and made an award on 2nd 
of May, 1961 in favour of the respon- 
dent for the sum of Rs. 21,535/- but re- 
jected the claim for cost. Thereafter he 
sent an application dated 24th of May, 
1961 to the court of Special Subordinate 
Judge, Ranchi, for making the award a 
rule of the court and passing a decree 
in terms thereof which was received in 
court on 13th of June, 1961. That was 
registered as Title Suit No. 60 of 1961. 
The case was, however, transferred to 
Patna under orders of this court in 
M.J.C. No. 380 of 1962 and finally dis- 
posed of by the 3rd Additional Subordi- 
nate Judge, Patna, by his judgment and 
decree dated 24th of June, 1968. It also 
appears from the order sheet of the Spe- 
cial Subordinate Judge, Ranchi that both 
' the parties had appeared before that 
court by 26th of March, 1962 and thus 
the appellant had notice of the filing of 
the award by that date. At any rate, 
the appellant must have had notice of 
the filing of the award before 30th of 
April, 1962 on which date it filed the 
M. J. C. No. 380 of 1962 in this Court, 
The appellant filed its written statement 
on 3rd of December, 1963 challenging 
the award on various grounds, namely, 
that there was no valid contract at all 
between the parties, that the arbitrator 
had no jurisdiction to decide the dispute 


as the appellant was not a party ta the 


contract and that the arbitrator had mis-= 
conducted the proceeding and did not 
give any award as required by the Arbi- 
tration Act (hereinafter referred to as 
‘the Act’). The plea of the appellant 
that it was not a party to the contract 
was based on a statement that it was 
signed by one Suresh Kumar who had 
“no authority ta sign it on behalf of the 
firm of the appellant. The learned Ad- 
ditional Subordinate Judge came to the 
conclusion that the contract entered into 


‘should have referred, 


A. E. Ra 


by Suresh Kumar was valid and binding 
on the appellant and that Ajit Singh 
(father of Suresh Kumar) the other part- 
ner, must be deemed to be aware that 
there was a contract between the par- 
ties and that the award was valid and 
within the jurisdiction of the arbitrator 
and was not in any way vitiated on ac- 
count of misconduct in any - manner. 

3. The appeal as originally filed in 
this. court in the year 1968 was styled 
as First Appeal No. 583 of 1968 and a 
declaratiry court-fee of Rs. 22.50 p. was 
paid on its memorandum. In the year 
1970 it was converted into a Miscellane- 
ous appeal. 

4. The main arguments which were 
advanced by Mr. R. S. Chatterji appear- 
ing on behalf of the appellant before 
H. L. Agrawal and C. S. S. Sinha, JJ. 
were three :— 

(Please see para. 11 of the judgment of 
H. L. Agrawal, J.), 


(i) Suresh Kumar being only a partner 
of the appellant firm, could not of his 
own accord, agree to any arbitration 
agreement, 

(ii) The contract was void because 
there was no mutuality of consent be- 
tween the parties, (In other words, the 
contention was that inasmuch as the con- 
tract in question had been entered into 
only by Suresh Kumar, the other part- 
ners of the firm having no knowledge of 
the same, it could not be held that the 
firm was bound by the contract in ques- 
tion.) 

(iii) There was never any concluded 
contract between ‘the parties. 

Both the learned Judges are agreed that 
there was no merit in any of these three 
contentions of Mr, Chatterji In course 
of elaborating these three contentions, it 
appears, Mr. Chatterji canvassed a fur- 
ther point which has been discussed in 
detail in para. 17 of the judgment of 
H. L. Agrawal, J. The substance of the 
point raised by Mr. Chatterji was that 
the point referred to the arbitrator was 
not really a dispute between the parties 
but a claim for damages. Mr. Chatterji 
appears to have further contended that 
as the appellant had repudiated the vali- 
dity of the contract itself by writing 
letters to the respondent, the respondent 
if at all, to the 
arbitration the question whether the 
contract was valid or not and not the 
claim for Rs. 21,535/- on the assumption 
that the contract was valid. In spite of 
the findings. recorded by him rejecting all 
the three contentions of Mr. Chatterji and 
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bolding that there was a concluded con- 
tract between the parties binding on the 
appellant, the aforesaid contention of Mr. 
Chatterji that what was referred to the 
arbitrator by the respondent was not a 
dispute. but a claim for damages appeal- 
ed to H. L. Agrawal, J. He accordingly 
came to the conclusion that the award 
submitted by. the arbitrator was invalid 
and beyond his competence and, there- 
fore, it should not have been made a 
tule of the court. On the other hand, 
C. S. S. Sinha, J. has held that since the 


eppellant was denying the existence of a - 


valid contract itself, any notice issued to 
it demanding the exact amount was not 
likely to serve any useful purpose and 
fn the circumstances there was a dispute 
between the parties as to the amount 
which the respondent claimed on ac- 
count of non-performance of the contract 
by the appellant which was valid ac- 
cording to the respondent and invalid ac~- 
cording to the appellant. C. S. S. 
Sinha, J. has further emphasised on the 
fact that after the appellant challenged 
the jurisdiction of the arbitrator to pro- 
ceed with the arbitration, the arbitrator 
wrote to the appellant on 6th of Oct., 
1959 that it could move a court of law if 
ft so liked but the appellant did not 
choose to do so and it was in these cir- 
cumstances that the arbitrator had to 
proceed ex parte and give his award and 
that the arbitrator in his turn also gave 
opportunity to the appellant to submit 
statement outlining the dispute, 


5. After having given anxious con- 
sideration to the judgments of the learn- 
ed Judges on the point they. have differ- 
ed and to the arguments advanced by 
learned counsel for the parties, I am in- 
clined to agree with the view taken by 
C. S. S. Sinha; J. As already stated, 
both the learned Judges are agreed that 
the contract was not invalid. Therefore. 
the award: of the arbitrator cannot be 
held to be invalid on the ground that he 
has not said a single word on that ques- 
tion in his award. The fact that the 
arbitrator has given an award in favour 
of the respondent for a sum of Rupees 
21,535/- shows that the arbitrator pro- 
ceeded on the assumption that the con- 
tract was valid and as I shall show here- 
after-he was right in doing so. The ap- 
pellant, though it sent a letter to the 
arbitrator challenging the validity of the 
contract, did not ask him to decide that 
question, rather challenged his jurisdic- 
tion itself to proceed with the arbitra-. 
tion proceeding. Thus, there was no 


` question on which the appellant wanted a 


decision from the arbitrator. The only 
question which the arbitrator had to de- 
cide was one raised before him by the 
respondent and it is well settled that an 
arbitrator -while giving an award on any 
dispute raised before him need not give 
his reasons for the award. The award 
cannot be held bad for want of reasons 
or, in other words, a finding that the 
contract was a valid one. C. W. E. 
Ranchi, on behalf of the respondent had 
written a letter dated 31st of July, 1957 
informing the appellant that the respon- 
dent would get the work done through 
other agency at the risk and cost of the 
appellant. Nothing was pointed out to me 
to show that the appellant challenged the 
the power of the respondent to do sa ex- 
cept that it had already informed the res- 
pondent that by an, earlier letter it had 
repudiated the contract itself. However, 
it has not been the case of the appellant 
either before the arbitrator or the court 
below or this Court that it admitted its 
liability to pay to the respondent extra 
cost incurred by the latter for the work 
done through other agency. It is obvi- 
ous that had such been the case of the 
appellant, then it could not be allowed 
to challenge the claim of the respondent 
to realise extra cost incurred in getting 
the work done through other agency. ` 
Thus, there was, in my opinion, a dis- 
_pute between the appellant and the res- 
pondent on this question. The language 
of CL 36 is wide and reference of such 
a dispute to the arbitrator by the’ res- 
pondent was within its ambit. Even H. Lj 
Agrawal, J. admits this position when he 
observes: “It is no doubt-true that in the 
arbitration agreement there may be an 
agreement to submit present or future 
differencé to arbitration.” As pointed 
aut by C. S. Sinha, J., though the arbi- 
trator wrote to the appellant on 6th of 
Oct., 1959 that it could move a court of 
law challenging the jurisdiction of the 
arbitrator, the appellant did not choose 
to do.so. The arbitrator had also written 
to the parties that on failure on their 
part to submit a joint statement as to 
the disputes between them, either of the 
party could state the dispute separately 
and send a copy of it to the other side. 
In the circumstances, it must be pre- 
sumed that the respondent must have 
sent to the appellant a copy of the letter 
which it wrote to the arbitrator claim- 


ing Rs. 21,535/- The appellant did not 
challenge the correctness of the amount 
claimed by the respondent before the 
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arbitrator, . After the respondent made 
the.claim before the arbitrator and sent 
a copy of it to the appellant, though-the 
latter had challenged the jurisdiction of 
the arbitrator to proceed with the arbi- 
tration, in the alternative, it should havea 
either admitted the claim or repudiated 
it, If it is assumed that the appellant 
admitted the claim, then once it Is held 
that the contract was valid and all dis- 
putes relating to if could be referred for 
arbitration, the award of the arbitrator 
has also to be held as valid as an award 
on admission. On the other hand, if one 
proceeds on the assumptfon that the ap 
pellant repudiated the claim of the res- 
pondent to claim extra cost incurred by 
it for getting the work done through 
other agency, then there was a dispute 
- between the parties on that question and 
‘the award of the arbitrator will be valid, 


6. However, there is another aspect 
of the matter which has not been con~ 
sidered in the judgment of either of tha 
learned Judges for, it appears, it was not 
argued before them. Once an award is 
filed in court by the arbitrator under 
S. 14 of the Act and notice thereof is 
given to the parties, four courses are open 
to the party aggrieved by the award, viz, 
(i) to make an application under S. 15 
of the Act for modifying or correcting 
an award in accordance with the provi- 
sions of that section, (ii) to make an. ap- 
plication under S. 16 of the Act to remit 
the award if the objection is covered 
by the provisions of that section, (iÑ) to 
make an application under S. 30 of the 
Act for setting aside the award on the 
three grounds mentioned therein and (fv) 
to make an application under S. 33 of 
the Act challenging the existence or 
validity of an arbitration agreement or 
an award or praying to have the effect 
of either determined, Section 17 of the 
Act lays down that where the court sees 
no cause to remit the award or any of 
the matters referred to arbitration for 
reconsideration or to set aside the award, 
the court shall, after the time for making 
an application to set aside the award has 
expired, or such an application having 
been made, after refusing it, proceed to 
pronounce Judgment according to the 
award, and upon tha judgment so pro-s 
nounced a decree shall follow and no ap= 
peal shall lie from such decree except on 
the ground that if is in excess of, or not 
otherwise in accordance with the award. 
According to Art. 158 of the Limitation 
Act (Act IX of 1908) or Art. 119 (b} of 


ALE 
_the New Limitation Act (Act No, 36 of 
1963), 30 days is the perfod for limita« 
tion for application under the Act for 
setting aside an award’ or getting an 
award remitted for reconsideration, tha 
‘time -from which period begins to run 
-being the date of service of the notice 
of the filing of the award, In the in- 
stant case the written statement of the 
appellant was. filed much after 30 days 
of the date it had notice of the filing of 
the award, It was suggested on behalf 
of the appellant that it was the duty of 
the arbitrator to have determined the 
dispute as to the validity of the agree~ 
ment for the question was raised before 
him, Assuming that it was the duty’ of 
the Arbitrator to decide that matter and 
he left a matter referred to him for arbi- 
tration undetermined, the appellant then 
should have made a prayer for remitting 
the award under S. 16 of the Act within 
30 days from the date it had notice. of: 
Be EOR TOE OE eens eae failed to 
80. ; 


7. It was contended, however, by 
Tearned counsel for the appellant that 
really the appellant challenged the vali- 
dity of the award before the court below 
under S, 33 of the Act and there is no 
limitation for an application under that 
section. In support of that contention 
reliance thas been placed on a Bench de= 


_ cision of this Court in Deep Narein Singh 


v. Mt, Dhaneshwar§ (AIR 1960 Pat 201). 
The question which arises for decision, 
therefore, is whether the written ‘state- 
ment of the appellant can be treated as 
an application under S, 33 of the Act for 
the purposes of this case, The prayer 
portion of the written statement reads as 
follows :— i 


“It is, therefore, prayed that the petb. 
tion under S. 14 (2) of the Arbitration 
Act filed by Lt. Col. J, S, Sandhu, Arbi» 
trator, be dismissed with costs or your 
honour may be pleased to pass such other 
order or orders es may be deemed fit 
and proper,” ; 

The written statement nowhere refers 
fo S. 33 of the Act, In the case of Pan- 
chanan Pal v, Nani Gopal Niyogi (ILR 
(1951) I Cal 438) if has been held that 
S, 33 of the Act does not extend to a 
case of challenge to the existence or 
validity of an arbitration agreement by 
way of defence, This case, however, 
further Iays down that courts may ignore 
technicalities and treat the petition ob« 
fection as an application under S. 33 
where, in substance, it complies with tha 
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terms thereof, In Deep Narain Singh’s 
case, however, the written - statements 
were treated as applications under S. 38 
of the Act, From the facts stated in the 
decision is not quite clear „whether In 
those written statements any reference 
‘was made to S. 33 of the Act or. there 
was any prayer for deciding the ques« 
tion as to the existence and validity of 
arbitration agreement or award, Since 
the written statements have been refer- 
red- to as applications for it is observed 
fn para, 10 of that judgment “Even if it 
is assumed that such an application is 
governed by three years’ rule of Himita- 
tion, the present application, sa far as it 
challenges the validity of the reference 
is maintainable,” I am Mmclined to think 
that necessary prayers were there in the 
written statements so that they could be 
treated as applications under S. 33 of the 
Act on account of substantial compliance 
of the terms thereof. However, even if 
the appellant is given benefit of tha 
decision in Deep Narain Singh’s case. and 
its claim is not held as barred by limi- 
tation, in view of the finding that a dif- 
ference as‘to the claim of the respon- 
dent for getting extra cost from the ap- 
pellant on account of getting furniture 
made. through other agency did arise for 
` decision within the meaning of the arbi- 
tration clause and the arbitrator had 
jurisdiction to decide it, it has to be held 
that in such a case petition under S. 33 
of the Act by the appellant would not 
be maintainable. If any authority is 
needed, I may refer to the decision of 
the Supreme Court in Ruby General In- 
surance Co. Ltd. v., Pearey Lal Kumar 
(AIR 1952 SC 119). Rather, this decision 
lays down that when there is a differ- 
ence as to the existence or validity of 
the arbitration agreement itself that 
question cannot be decided by the arbi- 
trator. The arbitrator cannot. therefore, 
be said to have failed in his duty by not 
deciding that point and proceeding on the 
assumption that the arbitration agree- 
ment was valid one when the appellant 
did not go to a court of law for a deci- 
sion of that point even though it was 
expressly asked by the arbitrator to do 
so. An application under S. 33 of the 
Act being not maintainable on the ques- 
tion the arbitrator has given his award, 
the decree based on the award of the 
arbitrator cannot be challenged by the 
appellant except on the ground that it is 
in excess of or not otherwise in accord- 
ance with the award as provided for in 


S. 17 of the Act. 


` L-T, ‘Commr,,. Bihar v, S. SOTE Imam FB) 
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8. In fine, I agree with the view taken 
by C. S. S. Sinha, J, and dismiss the ap- 
peal but without costs, 

_ Appeal dismissed, 
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FULL BENCH 
`K. B, N. SINGH C, J, SHAMBHU 
PRASAD SINGH AND ` 
UDAY SINHA, JJ.* 

The ‘Commissioner - of Income-tax, l 
Bihar, Patna, Petitioner v, Sayed Saddi- 
que Imam and others, Opposite Party, 

Tax Case No, 38 of 1970, D/- 8-11- 


1977." 


(A) Income-tax Act (43 of 1961), Sec- 
tions 5 and 22 — Gift of -residential 
house by assessee Mohamedan husband 
in favour of his wife in lieu of dower 
— It is neither a hiba nor hiba-bil- 
ewaz but amounts to sale_and has to 
be by a registered instrument as re- 
quired by S. 54, T. P. Act when va- 
lue of house exceeds Rs. 100/- — Oral 
gift. is invalid to pass any title in fa- 
vour of wife — Income from such 
house property falls for inclusion in 
total income of assessee as tier s ~ 
Tax case No. 10 of 1968 (Pat), Over 
ruled; AIR 1949 Pat 237 Appraved: 
AIR 1951 All 86 (FB) and AIR 1951 
Nag 428 and AIR 1952 Mad 671, Rel. 
on, (T. P. Act (4 of 1882), Section s4); 
(Mohamedan Law — Gift — Hiba and 
hiba-bil-ewaz — Distinction). 

(Paras 12, 13, 23, 25) 

Anno: ATR Comm. T. P. Act 4th 
1968 Edn, S. 54, N. 3, 8 & 21; AIR 
Manual 3rd Edn. L T. Act, 8.5,.N. 1 
S. 22, N. 2. 


_ (B) Income-tax Act (43 of 1961), Sec- 
tion 256 — New plea — Definite plea 
of assessee throughout was that he had 
transferred his house to his wife in 
lieu of dower — Case of pure gift, 
Le. hiba without any consideration 
not having been raised at any earlier 
stage cannot be allowed to be raised 


*(Note:— The judgments in the case 
are printed in the order in which they 
are given in- the certified copy—Ed.) 


"(Case Referred by Income-tax Appel- 
late Tribunal, Patna Bench, Patna, 
D/- 22-4-1970). 
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in a reference to High Court as ne 
fresh facts can be investigated and the 
findings of facts are binding. 

. (Para 18) 


Anno: AIR Manual L T, Act 3rd 
Edn., S. 256, N. 8, 32, 


(C) Income-tax Act (1961), S. 143 — 
Civil P. C. (5 of 1908), S. 11 — Prin- 
ciple of res judicata — Applicability 
to income-tax assessment proceedings. 

Held (per Full Bench):— That, the 
earlier decision in Tax Case No. 10 of 
1968 will not operate as res judicata 
and estop the High Court from consi- 
dering the true import of the transac- 
tion, whether the transfer of the house 
by the husband to the wife in lieu of 
dower debt was a gift or a sale, every 
year’s assessment being based on sepas 
rate cause of action. The question not 
being also mooted in the earlier case, 
no question of estoppel will arise. AIR 
1964 SC 318 and 1972 Tax LR 1112 
(SC), Rel. on. (Paras 18,: 24) 


Per S. P. Singh, J. (Uday Sinha &%. 
dubitante): —‘“True it is that a finding 
as to what was the income of the as- 
sessee in an earlier assessment year 
assessable to tax cannot operate as 
res judicata as to what is his in- 
- come in a subsequent year assessable 
to tax, but there should be some pro- 
vision laying down that a finding in 
a previous year that some property 
does or does not belong to the asses- 
see and, therefore, its income is liable 
or not liable to be taxed as his in- 
come or findings on similar other mat- 
ters should operate as res judicata in 
assessment proceedings for subsequent 
years unless it is established that some 
change has taken place in the circum- 
stances prevailing earlier or that the 
finding was obtained by unfair means, 
such as practising fraud etc.” (Desira- 
bility of amendment of I. T. Act point- 


ed out). (Para 24) 
Anno: AIR Manual 3rd Edn I, T, 
. Act, S. 143, N. 4 (b); AIR Comm. 


C. P. C. 9th Edn. S. 11, N. 28, 

(D) Income-tax Act (43 of 1961), Sec- 
tion 256 — Nature of jurisdiction of 
High Court — It is advisory and not 
_ appellate — Question involving consi- 
deration of questions of facts neither 
raised before Income-tax authorities 
nor arising out of order of Tribunal— 
High Court will not go into such 
question in a reference. 1976 Tax LR 
406- (SC), Rel. on. (Para 21) 


A.L R. 


Anno: AIR Manual 3rd Edn, I. T, 
Act, S, 256, N. 31, i 

Cases Referred: Chronological Paras 
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Bench, Patna, has made a reference 
to this Court under S, 256 (1) of 
the Income-tax Act, 1961. for opinion 
on the following question of law: 


“Whether on the facts and in the 
circumstances of the case, the income 
from the house property falis for in- 
clusion in the total income of the as- 
sessee?” i 


2. Tha assessea is an individual 
For the assessment year 1965-66, the 
corresponding accounting year of which 
ended on the 31st March, 1965, the as- 
sessee claimed that the income from 
the residential house, situate in the 
Town of Patna, was nof assessable in 
his hands, as the house was transfer- 
red to his wife in discharge of dower- 
debt, The Income-tax Officer rejected 
the. claim of the assessee as there. was 
no registered document evidencing the 
transfer’ of tha housa in discharge of 
the dower-debf and included the nef 
income’ from the residential house in 
the income of the assessee, relying on 
a Bench decision of this Court in the 
case of Mahomed Usman Khan v. Amir 
Main, (LR 26 Pat 561: AIR 1949 Pat 
237), Tha assessea filed an appeal be- 
fore tha Appellate Assistant Commis- 
sioner, who allowed the claim of the 
assessee, folllowing tha decision of the 
Tribunal in the assessee’s own case 
for the assessment year 1963-64, in In- 
come-tax Appeal No, 10544 of 1964-65, 
dated the 12th April, 1966, The De- 
partment thereupon filed. an 
which was dismissed by the Tribunal, 
following ifs earlier decision, It may 
be mentioned that against the order of 
the Tribunal for the assessment year 
1963-64, also an identical question came 
up to this cour? in a reference and 
the question was reframed and ans- 
wered in favour of the assessee in Tax 
Case No, 10 of 1968, The High Court 
affirmed the view taken by the Tri- 
bunal that there being a valid and 
completed gift of the house to the 
wife, in lieu of dower-debt, the in- 
come of the house was not faxable in 
the hands of the assessee, 


3. When the presen? case came 
Yor hearing before a Bench of this 
court, if observed that the Bench, 
which had heard the earlier . referenca 
In Tax Case No. 10 of 1968, relating 
fo assessment. year 1963-64, had not 
noted the contrary view taken in the 
case of Mohamed Usman Khan, (AIR 
£949 Pat 239) {supra} Inthe case of 


L-T. Commr., Bihar v. S; Saddique Imam (FB) 


[Pra 1-4] Pat. 199. 


Mohamed Usman Khan it was held 
that an oral gift of an immovable 
property worth more than Rs 100/- 
by a Mohammadan in favour of his 
wife, in lieu of the dower debt, does 
not pass a valid title in her favour in 
as much as such a transaction is not 
a true Hiba-bil-Ewaz, but a sale, and 
so can only be effected by a register- 
ed instrument, On account of the con- 


.Hlict between the two Bench decisions 


of this Court, this case has been re- 
ferred to a larger Bench and that is 
how it is before us. During the pen- 
dency of the reference the original 
assessee Syed Haider Imam died and 
in his place his heirs have been sub- 
stituted as opposite party, 


4, From a perusal of the orders of 
this court in Tax Case No, 10 of 1968, 
it is apparent that the controversy lay 
on the question as to whether, in pur- 
suance of the gift, possession was ac- 
tually taken by the donee, in view of 
the fact that both the assessee and his 
wife were living in the said house be- 
fore the gift and also continued to 
live therein thereafter, Relying on de- 
cisions in the cases of S, V. S, Mohd 
Yusuf Rowther v. Mohammad Yusuf 
Rowther (AIR 1958 Mad 527), Ma Mi 
v. Kallander Ammal (54 Indian Ap- 
peals 23): (AIR 1927 PC 22) and Bibi 
Maniran v, Mohammad Ishaque (AIR 
1963 Pat 220) as also on the commen- 
tary. Fyzee in his Outlines of Moham- 
madan Law, Third Edition at page 224, 
it.was held that tha action on the 
part of the husband in getting the 


. hame of tha wife mutated can be 


taken to be sufficient proof of delivery 
of possession and it was not necessary 
for the husband fo walk out of the 
house to make delivery of possession in 
favour of the wife to be effective, All 
thesa decisions, relied upon in Tax 
Case Nao, 10 of 1968, were in cases of- 
Hiba, pure and simple, by a Moham- 
madan father to his sons as inm the 
Madras case (AIR 1958 Mad 527) and 
by the husband to his in the 
other two cases, and the controversy 
hinged. round tha question as to whe- 


up ther thera was a valid delivery of 


possession to effectuate the gift, The 
passage quoted from fFyzee’s in the 
Judgment of this Court is also in res- 
pect of a giff, pure and simple, by a 
husband to his wife, but not a gift in 
tieu of: a dower-debt, It is thus ap- 
parent, that. tha main question that has 
been raised in this reference, as to 
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whether the assessea could. make an 
oral gift to his wife in lieu of 
dower-debt, was neither canvassed nor 
decided in the earlier reference {Tax 
Case No. 10 of 1968), . 


5. In para, 138 of the Mulla’s Prin- 
ciples of Mohammedan Law (Seven- 
teenth Edition), ‘Hiba’ has been defin- 

ed as follows:— 
` “A hiba or gift is "a transfer of pro; 
perty, made immediately, and without 
any exchange’, by one person to an- 
other, and accepted by or on behalf 
of the latter,” 

‘Hiba,’ therefore, has to be a gifi 
without anything in its return or ex- 
change and it is a settled law that no 
written documenf is necessary for a 
Mohammadan giff to be valid, and, its 
three essential ingredients are; decla- 
. ration of the gift by the donor, its 
‘acceptance, express or implied, by or 
on behalf of the dones, and delivery 
of possession. of the subject of the gift, 
If these three conditions are complied 
with then the gif is complete, ; 

6. Tha assessee’s casa has been 
that the gift was in lieu of dower- 
debt, Therefore, if cannot be a case 
of pure hiba, as a hiba to. be good 
‘has to be without any exchange, If 
will really be a case of ‘Hiba-bill- 
Ewaz’} as defined by Mulla, in his 
commentaries on. Principles of Moham- 
medan Law (Seventeenth Edition), in 
Para, 168, as follows:— 

“A  hiba-bil-iwaz, as distinguished 
from a hiba or simple giff, is a gift 
for a consideration. If is in reality a 
sale, and has all the incidents of a 
contract of sale, Accordingly possession 
is not required to complete the trans- 
fer as it is in tha casa of a hiba, and 
an undivided share (mushaa) in  pro- 
perty capable of division may be law- 
fully fransferred by if, though this 
cannot be done in the case of a hiba, 
Two conditions, however, mus® concur 
fo make the transaction valid, namely 
(1) actual payment of ‘consideration 
fiwaz) on the part of the donee, and 
(2) of bona fide. intention on tha part 
of the doner to divest himself in prae- 
sent? of the property and to confer 
ft upon the donee, Tha adequacy of 
consideration is nof material; but what- 
ever be its amount, if must be actual- 
ty and bona fide paid, Such a trans- 
action is called tha hiba-bil-iwaz of 
India as distinguished from ‘true’ hiba- 
bil-iwaz dealt with in tha notes below, 
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It was introduced by the Muslim law- 
yers of India as.a device for effecting 
a gift of Mushaa in property capable 
of division.” 

7. The main question. that falls for 
consideration in this casa is as to whe- 
ther the assessee could make a valid 
oral gift to his wife in lieu of the 
dower-debt, An identical question came 
up for ae before this court 
in the case Mohammed Usman 
Khan (AIR 1949. Pat 237 supra), and a 
Bench of this court, on consideration 
of various authorities, both textual and 
judicial, came to the conclusion that 
such a transaction is not a true hiba- 
bil-iwaz, but a sale, as defined in Secs 
tion 54 of the Transfer of Property 
Act. Ramaswami J., (as he then was) 
in his leading judgment, observed as 
239):— 

“But, when a Mohammadan makes a 
gift of property to his wife in lieu of 
dower-debt, it appears to us thaf 
there is only one transaction in which 
the consideration is directly opposed 
to the object of tha gift, both being 
in esse there is no suggestion of one 
being subsequent to the contract. The 
grant and the consideration are parts 
of one transaction which is a sale in 
all its Yegal incidents,” 

The Bench also relied on the consis 
tent decisions of the Calcutta and the 
Lahore High Courts in the cases of 
Abbas Ali Shikdar v, Karim Baksh 
Shikdar (1909) 13 Cal WN. 160, Subu- 
rannessa v, Sobdul Sheikh (AIR 1934 
Cai 693), Sarifuddin Mahommed v; 
Mohiuddin Mahomed (AIR 1927 Cal 
808), ‘and Fateh Ali Shah v, Mahomed 
Bakhsh (AIR 1928 Lah 516), It also 
discussed and relied on the high autho- 
rity of Mahmood J, in the case of 
Fida Ali v. Muzaffar Ali ((1883) ILR 
5 All 65) Some observations of Mano- 
har Lall Jọ in bis concurrent judgs 
ment, may also be usefully reproduc: 

“I should have thought that after 
the decision of their Lordships of the 
Judicial Committee in Hitendra Singh 
v, Rameshwar Singh, 55 I, A, 197: (AIR 
41928 PC 112), in which the judgment 
was delivered by that eminent Muham- 
madan Jurist Mr. Ameer Ali, there 
could be no possible controversy that 


view was not novel, but had been ex- 


pressed by Mr. Ameer Ali in his well- 


-known book on Muhammadan Law, 


4th Edn., poges 162-183, and is in am 
cord - with the high: authority of Moh: 
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mood J, in Fida Ali, 1883 ILR 5 All 
65: (1882 All WN 175) and Rahim 
Baksh v. Muhammad Hasan (1889) 
ILR 11 All 1: (1888 AH WN 266), Buf 
Mr. B. C. De has been able to cite 
some contrary decisions of the Allaha- 
bad High Court and of the Oudh Chief 
Court which:on investigation appear to 
be contradictory as has been shown 
by my learned brother,” 

In the earlier decisions of Oudh Chief 
Court and Allahabad High Court such 
transactions were held to be sales, 
but later decisions took a different 
view. The conflicting decisions of the 
Oudh and Allahabad High Court, no- 
ticed in Mahomed Usman Khan’s case 
(AIR 1949 Pat 237) have been set at 
rest by a later Full Bench decision of 
the Allahabad High Court in the case 
of Ghulam Abbas v, Mt, Razia Begum 
(AIR 1951 All 86) 


proved, It has been held as follows (af 
p. 88):-— 

“The question referred to the Full 
' Bench is answered as follows: 

An oral transfer of immovable pro- 

perty worth more than Rs, 100/- can- 
not be validly made by a Muslim 
husband to his wife by way of gift 


in lieu of dower-debt which also ex- 


ceeds Rs, 100/-. Such a transaction is 
neither a gift nor a combination of 
gifts, which can be made orally; it is 
a sale which can be effected by means 
of a registered instrument only.” 
The contrary decisions in the cases of 
Kulsum Bibi Mt, v. Shiam Sunder Lal 
(AIR 1936 All 600) and Kulsum Bibi 
Mt v,-Bashir Ahmad (AIR 1937 AN 
25) were overruled, A similar view 
has been taken by a Bench of the 
Nagpur High Court in the case of 
Zainab Bi v, Jamal Khan (AIR 1951 
Nag 428), which has relied upon 

decision of the Privy Council in the 


case of Mahabir Prasad v, Mustafa 
Hussain (AIR 19387 PC 174) In the 
case of Masum Vali v. Muri Modin 


(AIR 1952 Mad 671), a Bench of the 
Madras High Court held that a trans- 
fer of an immoveable property by a 
Mohammedan husband. in favour of 
his wife for her dower-debf does not 
involve two reciprocal gifts, buf is 
only one contract; The Hiba-bil-Iwaz, 
so called in India, is a sale within the 


. meaning of S, 54 of the Transfer of 


Property Act, and, unless made by a 
written instrument, duly registered, it 
will not convey title to fhe person in 
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and the earlier - 
view that it will be sale has been ap- . 
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whose favour if is made, consequently, 
an oral conveyance of an immovable 
property worth more than one hund- 
red rupees by Mohammedan husband 
in favour of bis wife, in lieu of her 
dower, is not valid, 


8 Mr, Asghar Hussain, faia 
counsel appearing on behalf of the as- 
gessee, has urged that hiba-bil-iwaz is 
of two kinds, true hiba-bil-iwaz and 
hiba-bil-iwaz of India, and the instant 
transaction: falls within the former 
category as there was no sale for any 
specified amount of debt. He urged 
that all tbat Mahmood J, has laid 
down in the case of Fida Ali v. Muz- 
affar Ali ((1883) ILR 5 All 65) is that 
if the transfer is by a document in 
respect of a specified amount of dower, 
mentioned therein, then it will bea 
Bale and that Mahmood J, has not- 
laid down, as has been ascribed to his 
Lordship in the decisions relied upon 
in AIR 1949 Pat 237, that the trans- 
fer in lieu of dower will be sale in 
all circumstances, ; 


9%. There is no substance in this 
submission ‘of Mr, Hussain, What has 
been laid down in that decision is 
based on the rules of Mohammedan 
Law and is of general application, as 
will be apparent from the following :— 

“It is an equally well - recognised 
rule of that law that transfer of pro- 
perty by the debtor to the creditor in 
payment of the debt constitutes sale, 
and the rule is wide arc to include 
transfer of property by the husband 
to the wife in payment of her ascer- 
tained dower,” 


The decision in the case of Rahim 
Baksh v, Muhammad Hasan, ((1889) 
ILR if All 1), relied upon by Mr, 
Hussain, in support of his submission, 
is also not of any help, In that case 
a deed of gift was executed in consi- 
deration of natural love and -affection 
and services rendered and was sought 
to be supported as a hiba-bil-iwaz, But 
‘tt was held that it could not be treat- 
ed as such, Mahmood, J., observed as- 
follows :— 

Tetera d cannot hold that the 
fearned Subordiate Judge was right in 


holding that the transaction evidenced ` -` 


by the deed of the 4th May, 1883, was 


‘a hiba-bil-iwaz amounting to sale, 


Mohammadan Law of sale, nor ‘a 
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transfer of ownership in exchange for 
a price paid or promised or part paid 
and part promised’ within the mean- 
ing of S. 54 of the Transfer of Pro- 
perty Act (IV of 1882),” 

The other two decisions relied upon by 
Mr. Hussain are in the cases of Bashir 
Ahmad v. Mt. Zubaida Khatun (AIR 
1926 Oudh 186 (2)) and Talib Ali v. 
Kaniz Fatima Begum (AIR 1927 Oudh 
204). Suffice if to mention that both 
these decisions have been rightly dis- 
sented from in the case of Mt. Saiful 
Bibi v. Abdul Aziz Khan (AIR 1932 
All 596), as noticed with approval in 
para 45 of the Full Bench decision 
reported in AIR 1951 All 86 (supra). 


10. Mr, Hussain has next sought to 
distinguish the decisions in Mahomed 
Usman Khan's case (AIR 1949 Pat 
237) and Ghulam Abbas’s case (AIR 
‘1951 All 86) (FB), in as much as in 
those cases the transactions were 
treated as sales, as they were in consi- 
deration of fixed amounts of dower, 
which is not so in the instant case, 
There is no substance in this conten- 
tion of the learned counsel. It is true 
that there is no reference to the spe- 
cific amount of dower in the state- 
ments of facts, but it is the admitted 
case of the assessee that the transfer 
of property was in lieu of dower debt, 
which will be presumed to be a speci- 
fied amount. In para 285 Mulla, in his 


Principles of Mohammedan Law, de- 
fines ‘Mahr’ or ‘dower’ as 
“sa gum of money or other property 


which the wife is entitled to receive 
from the husband in consideration of 
the marriage.” 


11, Mr. Hussain has relied on pages 
412-415 (Second Edition) of Moham- 
medan Law by F. B. Tyabji, in sup- 
port of his submission that ‘hiba-bil- 
ewaz is of two kinds, that is to say, 
secondary gift by the husband is only 
after the primary gift of dower by the 
wife and it is not a-sale. It is true 
that according to the original concept 
of the Mohammedan Law, a hiba-bil- 
ewaz is a gift, and, where if may be 
so, itis not a sale, Buf the transac- 
tion of hiba-bil-ewaz in India is not a 
true hiba-bil-ewaz of either kind but 
a sale, as explained in Chap. VI, 
Book VII, of Baillies Digest of 
Mohammedan Law, which is only an 
abbreviated reproduction of Fatza 
Alamgiri and may usefully be quoted 
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. “Hiba-bil-ewaz means, literally, gift 
for an exchange and it is of two kinds, 
according as the ewaz or exchange is, 
or is not, stipulated for at the time 
of the gift, In both kinds there are 
two distinct acts; first, the original 
gift, and second, the ewaz or exchange. 
But in the hiba-bil-ewaz of India, 
there is only one act; the ewaz, or ex- 
change, being involved in the contract 
of gift as its direct consideration . and 
all are agreed that if a person should 
say, ‘I have given this to thee for so 
much’, it would be a sale; for the defi- 
nition of sale is an exchange of. pro- 
perty and the exchange may be 
effected by the word ‘give’ as well as 
by the word ‘sell’, The transaction 
which goes by the name of’ hiba-bil- 
ewaz in India is, therefore, in reality 
not a proper  hiba-bil-ewaz of either 
kind,- but a sale; and has all the inci- 
dents of the latter contract. According- 
Ty, possession is not required to com- 
plete the transfer of it though abso- 
lutely necessary in gift, and what is 
of great importance in India, an m- 
divided share in property capable of 
division may be lawfully transferred 
by it, though that cannot be done by 
either of the forms of the true biba- 
bil-ewaz.” 


12. As a result of the aforesaid dis- 
cussions, it is manifest that a gift in 
lieu of dower debt is not a true hiba- 
bil-ewaz, but really a sale and has to 
be by a registered instrument, as re- 
quired under S. 54 of the Transfer of 
Property Act, if the immoveable pro- 
perty transferred is valued more than 
This is in consonance with 
the decisions of the other High Courts 
as well. I would accordingly hold, 


-with all respect to the learned Judges, 


that Tax Case No. 10 of 1968 has nof 
been correctly decided and the deci- 
sion in Mahomed Usman Khan’s case 
(AIR 1949 Pat 237) has correctly Iaid 
down the law. 

13. The last contention of Mr. 
Hussain is that if the transaction fails 
as being a valid hiba-bil-ewaz, it will 
still be effective as a gift, as the 
requirement of possession has been 
complied with, and if is well- settled 
that no registered document is requir- 
ed for a Mohammedan gift. He has 
relied, in support of his proposition, 
on decisions in the cases of Serajuddin 
Haldar v. Isab Haldar (AIR 1922 Cal 
258) and Mt, Sardar. Khatun v, Secre 
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tary of State (AIR 1939 Sind 9), a8 
well as on Saksena’s Muslim Law, 
Fourth Edition, page 432, and Mulle’s 
Principles of Mohammedan Law, 


pt began ria Edition, page 164 foot- 
It is true that a document 


and simple, has to be without any ex~ 
change, as discussed above, Both tha 
cases relied upon Mr. Hussain 
(AIR 1922 Cal 258 and AIR 1939 Sind 
9) related to the interpretation of 
pleadings and it has been held therein 
that although a transaction can be 
described in the plaint as a hiba-bil- 
ewaz, it Is open fo the plaintiff to show 
that if was a simple hiba, provided 
that the point is raised at tHe earlier 
of the suit. These two decisions 





at any earlier stage 
the case that it was a case of pure 
gift, Le, a hiba without any conside- 


14. Mr. Asghar Hussain fas also 
strenuously urged that the instant 
case is one of assignment of the house 
in exchange of dower debt, and, ff is, 
therefore, a giff and not a. sale, He 
relied on the decisions in the cases of 
Jaitunbi Fatrubhai v. . Fatrubhai 
Kasambhai (AIR 1948 Bom 114) and 
aa v. Aminabi (AIR 1952 
yı ie 


15. From the statement of casa, 
submitted by the Tribunal, if is mani- 
fest that the claim of the assessee was 
that he had transferred the residential 
house to his wife in discharge of the 
dower debt and not by way of assign- 
ment. The orders of ‘assessment of the 
Taxing authorities, which are Anne- 
xures A, B, C and D, also do not show 
that there was any assignment of the 
house in question. ‘The statement of 
case as well as the orders of assess- 
ment shows that the assessee had 


L-T, Commr, Bihar v. S..Saddique Imam (FB). 


{Prs, 13-15] Pat. 203 


given the house in question in dis- ` 
charge of the dower debt, In the case 
of Jaitunbi Fatrubhai (AIR 1948 Bom 
114) a land was assigned by the bride- 
groom to the bride in lieu of Mahr: In 
that’ case, the entry made in the Kazi’s 


- Book read as follows :— 


“Certified... That - marriage was cele- 
brated by the gift of a piece of land at 
Deoleli, Ahmednagar District, in lieu 
of Mahr, of Rs, 2500,” 

Tt was in these circumstances that 
Lokur, J, observed as follows (at 
page 115) :— 

“In all the cases. cited above, Iwaz 
(a consideration in exchange) for the 
Hiba was a dower-debt, In the present 
case, the dower had no? yel become a 
debt when the gift of the fand was 
made by defendant 1 to tha pfaintiff. 
The entry in the Kazi’s register shows 
that the marriage was celebrated by 
the gift of the land ‘in lieu of Mahr 
of Rs. 2500, That means that defen- 
dant 1 intended to give a Mahr of 
Rs. 2500 to the plaintiff but instead he 


made a gift of a land to her as 
Mahr.” 
This case, therefore, has no appli- 


cation to the instant case and is dis- 
tinguishable on its own facts. The 
other decision, in the case of Mohd. 
Hashim v. Aminabi (AIR 1952 Hyd 3), 
relied upon by Mr. Hussain, was also 
similar to that of the Bombay deci- 
sion. In the Hyderabad case also, in 
the Nikahnama Rs. 500/- was men- 
tioned as the dower, in lieu of which a 
house was given. The Hyderabad High 
Court observed as follows (at p. 5):— 


“It appears to me that the correct 
interpretation of the entry in the 
‘Siaha’ is that the house was being 
given in lieu of ‘Mehar’ and it was a 
simple gift. It does not contemplate 
a transfer made in consideration of the 
relinquishment of the ‘Mehar’ by the 
proposed bride. It is a wmilateral act 
and as such covered by the third class, 
a pure gift, which is saved by S. 110 
of the Hyderabad T. P. Act, being 
similar to S. 129 of the T. P. Act.” 

It may be mentioned here that 
Hyderabad High Court relied upon 
judgments of the ‘Allahabad High 
Court overruled by AIR 1951 All 86 - 
(FB), for some of the propositions laid 
down in the case, in preference to the 


-Bench decision of this Court in Maho- 


med Usman Khan’s case 1849 Pat 
237) (supra). 
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16. Mr. Asghar Hussain has. also 


urged that the decision in earlier Tax 
Case No, 10 of 1968 that the transac- 
tion was a giff will operate as res 
judicata and the principle of res jJudi- 
cata is applicable to assessment pro- 
ceedings also, He has urged thaf for 
earlier year, in Tax Case No. 10 of 
1968, if was not contended by the De- 
partment that the transaction was not 
a gift, but a sale, and the Department 
‘would be deemed fo Have admitted the 
position that if was really a gifi 
Strong reliance has been placed in its 
support on the decisions in the case of 
Hoystead v. Commr, of Taxation (1928 
Appeal Cases 155), Sankaralinga Nadar 
v. Commr. of Income Tax (ILR 53 Mad 


420): (AIR 1930 Mad 209) (FB), Kani- - 


ram Ganpat Rai v. Commr. of Income 
_ Tax (9 ITR 332) : (AIR 1941 Pat 527) 
‘and Kamlapat Motilal M/s. v. Commr, 
of Income Tax (18 ITR 812) 1 (AIR 
1950 All 249), 


_ 2%. There is no substance in this 
submission of the learned Counsel, in 
view of the decision of the Supreme 
Court in the case of New Jehangir 
Vakil Mills Co. Ltd. v. Commr. of In- 
come Tax (49 ITR 137): (AIR 1964 SC 
318), wherein Hoystead’s case was nof 
approved. Relevant portion of the 
decision of the Supreme Court may 
ey be quoted (at Pp. 321, 322 of 
ATR): . 


“In, ... Hoystead v. Commr, of 
Taxation (1926 AC 155), one of the 
questions was whether certain benefi- 
ciaries under a will were joint owners. 
It was held that although in a pre- 
vious litigation no express decision had 
been given whether the beneficiaries 
were joint owners, it being assumed 
and admitted that they were, the 
matter so admitted was so fundamen- 
tal to the decision then given that if 
estopped the Commissioner. The latter 
decision was distinguished in Society 
of Medical Officers of Health v, Hope 
-(1960 AC 551), Both the decisions were 
` again considered by the Judicial Com- 
mittee in Caffoor v, Income-tax Com- 
missioner (1961 AC 584), The decision 
in Broken Hill Proprietary Co’s case 
_ (1926 AC 94) was approved and the 
principle Iaid down was that in mat- 
ters of recurring annual fax a ded- 


sion on appeal with regard fo ona 


year’s assessment is said not to deal 
with eadem questio as that which 


arises in respect of an assessment for 
another year and consequently not to 
set up an estoppel, As to the decision 
in Hoystead’s case, it was stated: > 

‘Their Lordships are of opinion that 
it is impossible for them to treat Hoy- 
stead’s casa as constituting a legal 
authority on the question of estoppel 
in respect of successive years of tax 
assessment, So to treat if would bring 
if into direct conflict with the contem- 
Poraneous decision in the Broken Hill 
case; and to follow it would involve 
preferring a decision in which the 
particular point was either assumed 
without argument or not noticed to a 
decision, in itself consistent with much 
other authority, in which the point 
was explicitly raised and explicitly 
determined,’ . 

In Instalment Supply (P) Ltd, v. Union 
of India (1962) 2 SCR 644:(AIR 1962 
SC 53), the Court referred to the deci- 
sions just mentioned and said that 
it was well settled- that in matters of 
taxation there would be no question 
of res judicata,” 

In ILR 53 Madras 420 : (AIR 1930 Mad 
209) (FB), the Madras High Court has 
also held that the Income-tax Officer 
is not bound by the rule of res judi- 
cata, yet he can reopen the matter 
only if fresh facts are brought to light, 
which investigation entitled him to 
come to a conclusion different from 
that of his predecessor. In Kaniram 
Ganpat Rai v. Commr, of Income Tax 
(9 ITR 332) 5 (AIR 1941 Pat 527), a 
Bench of the Patna High Court has 
followed the principles laid down in 
the above noted Madras Full Bench 
decision. To the same effect is the deci- 
sion in the case of Kamlapat . Motilal 
M/s, v. Commr, of Income Tax (18 
ITR 812: AIR 1950 All 249). 

18. The decision in the case of 
Commr. of Income Tax v, Brijlal Lohia 
and Mahabir Prasad Khemka (84 ITR 
273) : (1972 Tax LR 1112) (SC), which 
was also a case of gift, is a settler on 
the point, In that case, for the assess- 
ment years 1945-46 and 1946-47, twa 
gifts of certain: sums of money made 
by the assessee to his brother and 
nephew were held to be collusive by 
the Income-tax authorities and they 
added the income of the gifted pro- 
perty as the income of the assessee, 
The High Court did not interfere on 
reference (vide Kanhaiyalal Lohia v, 
Commr, of Income Tax (44 ITR 405): 


1978 L.-T. Commr., Bihar v. S. Saddique Imam (FB) 
(AIR 1962 SC Se The Supreme | 
Court also refused ` interfere with 


the findings of the Tribunal vide Kan- 
. haiyalal Lobia v. Commr, of Income 
Tax (1962) 2 SCR 839:(AIR 1962 SC 
4323), For the subsequent years, 1947- 
48 to 1951-52, the Tribunal came fo an 
opposite cenclusion on further evidence 
and accepted the gifts to be valid, On 
reference, tha High Court refused to 
interfere (vide Commr, of Income tax 
v, Brijla? Lohia (1967) 66 ITR 9%) 
(Cal). Thereafter, the matter went up 
fo the Supreme court at the instance 
of the Commissioner of Income Tax 
and the Supreme court held as follows 
{at p. 1114 of Tax LR): 


“The fact that in. the earlier proceed- 
ings the Tribunal. took a different view 
of those deeds is not a conclusive cir- 
cumstance. The decision of the Tribu- 
nal reached during those proceedings 
does not operate as res judicata.”, 
Therefore, the earlier decision in Tax 
Case No, 10 of 1968 will nof operate 
as res judicata and estop this court 
from considering the true import of 
the transaction, whether the transfer 
of the house by the husband to the 
wife in lieu of dower debt was a. giff 
or a sale, every year’s assessment be- 
ing based on separate cause of action, 
The question not being also mooted in 
the earlier case, no question of estop- 
pel will arise, 

19. Mr, B, P., Rajgarhia, learned 
Senior Standing counsel appearing on 
behalf .of the Department, has also 
submitted that the earlier decision in 
Tax Case No 10 of 1968 was 
erroneous, inasmuch as if did 
note take notice of S, 16 (3) (a) (iii) of 
the Income Tax Act, gs Sable air 
transaction is held fo be a gift, the 
income will be treated as income of 
the husband, 

20. Relevant portion of S, 16 of the 
Income Tax Act may usefully be 
quoted: — 

“16, cigs rs and exclusions in 
determining the total income: 

(3) ‘In  Coraputing “the Total “Income 
of any individual for the purpose of 
assessment, there shall be included 

(a) so much of the income of a wife 
or minor child of such individual as 
arises directly or indirectly— 


“Act will apply, 


-much as such 
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band otherwise. than for adequate con- 
sideration or in connection. with an 


agreement to live apart; or, 


Cee ot ee ee pusese @woere 
Learned Counsel has urged that even 
if the gift is held to be an independent 
gift without any consideration, provi- 
sions of section 16 of the Income Tax 
inasmuch as it is a 
settled law that love and affection is 
not adequate consideration for the pur- 
pose of S, 16 of the Income Tax Act, 
as held in Tulsidas Kilachand v. 
Commr. of Income Tax (42 ITR 1)1 
(ATR 1961 SC 1023), i l 


21. As this question might involve 
consideration of questions of facts and 
was nof raised before the Income Tax 
authorities, nor does it arise from the 
order of the Tribunal, I do not consider 
it will be advisable for a court of 
reference fo go into this question for 
the first time, as if exercises advisory 
court of appeal, vide Anil Kumar Roy 
Chowdhary v, Commr, of Income Tax. 
(AIR 1976 SC 772) 1 (1976 Tax LR 
406), 

22. In the resulf, with due respect 
to the learned Judges who decided 
Tax Case No, 10 of 1968, I hold that 
that case was incorrectly decided ‘in as 
a transaction being 
not a true hiba-bil-iwaz, but a sale, 
and so can be effected only by a regis- 
tered deed, when the property involved 
is valued more than one hundred 
rupees, and that the case of Mohamed 
Usman Khan (AIR 1949 Pat 237) has 
been correctly decided, In the instant 
case, the house in the heart of the 
town of Patna has been transferred 
and it is nobody’s case that it is worth 
Tess than one hundred rupees, There 
being no valid transfer of the house in 
question to tha wife, the income from 
the house was income of the assessea 
and was assessable in his hands. I 
would, therefore, answer the question 
referred in favour of the Department 
and against the assessee, In the circum- 
stances of the case, I would make no 
order as fo costs, 


SHAMBHU PRASAD SINGH, J.:— 
23. I agree that on the facts and in the 
circumstances of the case the question 
referred be answered in favour of the 

# and against the assessee, 
but would like to maka few observa- 


‘ions of my own. The Mohammedan :-s= 
Day meke a See ee I En 


oe 


jt. F 
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{gift pure and simple) and Hiba-bil- 
Iwaz (gift for consideration), Accord- 
ing to the original concept of the 
Mohammedan Law, Hiba-bil-iwaz was 
also not a sale for it contemplated 
either a-gift the consideration of which 
was natural love - and affection which 
was not a property or even where the 
Iwaz or consideration was a property, 
it was not stipulated for at the time 
of the gift, In such cases thus there 
were two gifts which were not simul- 
taneous and did not constitute one act, 
One was of the property gifted by the 
donor in favour of the donee and -ano- 
ther of the property which was Iwaz 
or consideration by the donee in favour 
of the donor. In such cases an undivi- 
ded share in the property capable of 
division could not be lawfully. trans- 
ferred for its possession could not be 
-delivered and the gift could not be 
completed unless the possession was 
delivered, To avoid this difficulty the 
Muslim Jurists of India recognised a 
kind of transaction in which the trans- 
fer of property by both parties to the 
transaction was only one act. As it was 
really not a gift pure and simple but a 
sale in the real sense of the term, even 
an undivided share in property known 
as Musha could be made subject-mat- 
ter of the transaction. Such transac- 
tions also came to be known as Hiba- 
bil-Iwaz in India. A gift by a Moham- 
medan in lieu of the dower debt after 
the marriage has taken place has 
always been held by judicial decision 
to be a Hiba-bil-Iwaz which is really 
a sale of property within the meaning 
of S. 54 of the Transfer of Property 
Act and if the value of the property 
transferred is more than Rs. 100/- then 
unless a deed is executed and regis- 
tered the transaction confers no title, 
The transaction with which a Bench 
of this court had to deal with in the 
case 
Amir Mian (AIR 1949 Pat 237) was of 
such a nature. In case before us 
also, as it will appear from the docu- 
ments placed before us in the case, the 
case of the assessee himself was that 
he had gifted the property to his wife 
in discharge of dower debt. Thus, it 
was really a transaction of sale and 
cannot be held as a Hiba (gift pure 
and simple) or even a Hiba-bil-Iwaz 
(gift for consideration) according to the 
original concept thereof in Mohamme- 


dan Law. The case is thus directly 


of Mahomed Usman Khan v. 


A.LR, 


covered by the decision in Mahomed 
Usman Khan’s case which, in my 
opinion, was correctly decided and 
authorities cited by Mr, 5S. S, 


_Hussain are of no real help to the 3 


assessee, 


24. There are high authorities 
English as well as of our’ Supreme 
Court which hold that doctrine of res 
judicata does not apply to taxation 
cases. In face of those authorities, 
specially of the Supreme Court which 
are binding on us, -it is not possible for 
me to take a different view, otherwise 
I was inclined to think that the 
decision in Sankaralinga Nadar v. 
Commr. of Income Tax (ILR 53 Mad 
420): (AIR 1930 Mad 209) (FB) which 
has been followed by a Bench of this . 
court in Kaniram Ganpat Rai. v. 
Commr, of Income Tax (9 ITR 332): 
(AIR 1941 Pat 527) and also by a 
Bench of- Allahabad High Court in 
Kamlapat Motilal v. Commr, of In- 
come Tax (18 ITR 812: AIR 1950 All 
249) holding that the Income Tax 
Officer is not bound by the rule of res. 
judicata, yet he can reopen the matter 
only if fresh facts are brought to light 
which investigation entitled him to 
come to a conclusion different from 
that of his predecessor, lays down the 
correct law. The principle which gave 
birth . to doctrine of res judicata was 
that it would not be in public interest 
to allow the parties to have litigation 
over the same matter over and over 
again. If no ban is put on the Income 
Tax Officer from . reopening a matter 


-which already stands decided between 


the parties, i e the Department and 
the assessee, earlier, then there be 
appeals to the Appellate Assistant 
Commissioner, and Appellate Tribunal 
and even references to the High Court 
with regard to the same matter for 
every assessment year. I am, therefore, 
of the view that either by judicial deci- 
sion or by amendment of the law (In- 
come Tax itself) some such ban should 
be imposed on the Income Tax Officers 
or other authorities and Tribunals 
functioning under the Act, True it is 
that a finding as to what was the in- 
come of the assessee in an earlier 
assessment year assessable to tax can- 
not operate as res judicata as to what 
is his income in a subsequent year 
assessable to tax, but there should be 
some . provision’ laying down that a 
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finding in a previous year that same 
property does or does not belong to 
the assessee and, therefore, its income 
jis liable or not liable to be taxed as’ 
‘This income or findings on similar other 
matters should operate as res judicata 
in assessment proceedings for subse- 
quent years unless it is established 
that some change has taken place in 
the circumstances prevailing earlier or 
that the finding’ was obtained by unfair 
means, such as practising fraud etc, 

. UDAY SINHA, J.:— I agree withmy 
Lord the Chief Justice. I have how- 
ever, my reservations about the desir- 
ability of the application of principles 





of res, judicata to taxation cases as. 


suggested by S, P. Singh, J. 
Question answered in 
favour of Deptt 
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Dr. Sailendra Nath Roy, Petitioner v, 
Dr. (Miss) Geeta Mazumdar, Opposite 
Party. 

Civil Revn. No, 249 of 1977, D/- 14-10- 
1977.* 


Bihar Buildings (Lease, Rent and 
Eviction) Control Act (16 of 1977), S. 1 (3) 
Proviso 2(b) — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (3 of 
1947), S. 11-A —° Retrospective operation 

_ of 1977 Act —- Order under S. 11-A of 
1947 Act passed before publication of 
1977 Act but after date it came into 
force retrospectively — Order not saved 
by S. 1 (3), Proviso 2 (b) — It cannot be 
treated as passed under 1977 Act. 

An order under S, 11-A of the 1947 
Act for depositing. arrears of rent and 
current rent was passed on 25-2-1977, 
The 1977 Act was published on 8-9-1977 
but carne into force retrospectively from 
1-4-1976, The question in {ssue was 
whether the order was saved by Pro- 
viso 2 (b) of S, 1 (8) of the 1977 Act. 

Held that the word “thereunder” in 
the proviso pre-supposes that the order 
which was passed must be a valid order 
passed under the 1947 Act at any time 
till before the expiry of the Act, Such 
an order validly passed under that Act 
has been intended ta have been saved 


*(Against order of M., P, Tiwary Munsif 
2nd Court, Bhagalpur, D/~ 25-2-1977), 


CVICV/A910/78/AYPIWNG, . 


Sailendra ‘Nath v, Geeta (S. K. Choudhuri J.) 
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by the second proviso by the words “any 
order made thereunder”. But the order 
having been passed when the Act. was 
not.in force, the Court had no jurisdic- 
tion to make an order for deposit under 
S. 11-A and direct striking out the de- 
fence in default of compliance of that 
order, . (Paras 5 and 6) 

The order cannot be treated as one 
passed under the 1977 Act because if it 
is so treated, it would -come into opera- 
tion from the date it was passed, and 
much before the date the 1977 Act was 
published the defence of the tenant would 
have stood struck out. Thus the right of 
the tenant to contest the suit, which is 
very valuable right, would be taken: 
away and the tenant, for no fault on his 
part would be prevented from defend- 
fng the suit for ejectment and would be 
penalised. (Para 7) | 

The application was filed under Sec- 
tion 11-A of the 1947 Act and not under 
S. 18 of the 1977 Act. It could not be 
an application under S. 13 of the 1977 
Act on the date when the application was 
filed because the 1977 Act was published 
thereafter, ` (Para 7) 


_ Suits for eviction filed after determin- 
ing the tenancy cannot be considered to 
be suits filed under the 1947 Act or 
under the 1977 Act as the case may be, 
but were suits filed under the C, P, G 
Such suits filed before 1-4-1976, there- 
fore, would continue and cannot be con~ 
sidered to have become dead on the ex- 
piry of the 1947 Act. (Para 8) 


S. C. Sinha and M, N. Banerji, for 
Petitioner; Devendra Prasad Sinha, for 
Opposite Party. 

ORDER :— This revision by the de- 
fendant is directed against the order 
dated 25-2-1977, passed in title suit No. 
77 of 1974 by the Second Munsif, Bhagal- 
pur, under $. 11-A of the Bihar Build- 
{ngs (Lease, Rent and Eviction) Control 
Act 1947 (Act III of 1947) (hereinafter to 
be called the Act) directing the defen- 
dant to deposit arrears of rent from 
June, 1974 to January, 1977 at the rate 
of Rs. 40/- per month by 14-3-1977 and 
also the current rent by the 15th of the 
next following month failing which the 
defence against ejectment would stand. 
struck out, 


2. The plaintiff-opposite party has 
filed the aforesaid suit for eviction of 


-the defendant on the ground of personal 


necessity and default in payment of rent 
from Jan., 1974 to May, 1974,- The de- 
fendant has filed a written statement 
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contesting the suif, It appears that, 
thereafter, an application under S. 11-A 
of the Act was filed praying for issue 
of a direction upon the defendant to 
deposit all the arrears of rent from Jan, 
1974 and also the current rent. A re- 
foinder -was filed by the defendant con- 
testing the said application on various 
grounds, one of them being that the Act 
has already expired and therefore, no 
order for deposit -could be made under 
the Act, It may be stated here that the 
suit was filed on the 12th June, 1974. 
After hearing the parties the court below 
passed the impugned order, 

_ 3. Mr, Saflesh Chandra Sinha, learn- 
-ed counsel, appearing in ‘support of this 
application contended that the Act 
having expired, the court had no juris- 
diction to pass the impugned order and 
therefore, the said order is lable to be 
‘get aside as without jurisdiction. It has, 
however, been contended by Mr. De- 
vendra Prasad Sinha, appearing on be- 
half of the opposite party that in view 

of the second proviso to .sub-sec. (3) of 

S. 1 of the Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1977 (Act 16 

of 1977) (hereinafter to be called the 
- ‘new Act’) having come into force with 
retrospective effect from 1st April, 1976, 
the impugned order would be consider- 
ed to have been saved and, therefore, 
it is a good operative order. Alterna- 
tively, learned counsel for the opposite 
party contended that the impugned 
order should be considered to be an 
order passed under the ‘new Act’, 

4. In order to appreciate the afore- 
said argument of the learned counsel for 
the parties it is necessary to quote the 
second proviso of sub-sec, (3) of S, 1, 
as reliance was placed upon the said 
proviso by the learned counsel for both 
the parties, Sub-sec, (3) of S, 1 with 
the second proviso reads thus: 

“1, Short title, extent and commence- 
ment — 

; x x x Mia 

(3) Sec, 25 shall come info force af 
once and the remaining provisfon of this 
Act shall be deemed to have come into 
force on the Ist of April, 1976 and the 
Act shall remain In force up to and ins 
cluding the 3lst March, 19811 


-xX x x 
Provided further that the expiration 
- Of the Bihar Buildings (Lease, Rent and 


Eviction) Control Act, 1947 (Bihar Act 
Ti! of 1947) between the period com~ 


mencing from tha Ist of April, 1976 and 


Sailendra Nath v. Geeta (S. K, Choudhuri J.J 


A.LR. 


the commencement of this Act shall 
nots 


(aj render recoverable any sum which 
during the continuance thereof was. 
frrecaverable or affect the right of a 
tenant to recover any sum which during 
the continuance of that Act was recover= 
able by him thereunder; or 

(b) affect any Wability incurred under 
that Act or any punishment incurred in 
respéct of any contravention of that Act 
or any order made thereunder; or 

(c) affect any Investigation or legal 
proceeding in respect of any such labis 
lity or punishment as aforesaid; t 
and any such investigation or legal pro~“ 
ceeding may be instituted, continued or 
enforced and any such punishment may 
be imposed as if that Act had not ex- 
pired,” 

5. It is not disputed that clauses (a) 
and (c) of the second proviso have no. 
application to the present case. It is 
also not disputed at the Bar that tha 
‘new Act’ was published fh the Bihar 
Gazette, Extraordinary dated 8-9-1977, 
In the second proviso aforesaid, I hava 
underlined the relevant words which 
apply to the present case, . Reading the 
second proviso, [ is manifest that the 
expiration of the Act between the period 
commencing from the 1st April, 1976 
and the commencement of the ‘New Act’ 
shall not affect any order made there- 
under, The rest of the provisions of 
this proviso are not relevant for consi~ 
deration in this case, From the words 
underlined In the second proviso it is 
clear that such orders which have been 
passed thereunder (meaning thereby the. 
Bihar Act II of 1947), have been saved by 
the second proviso quoted above, 
my opinion the word “thereunder” has 
great significance, It pre-supposes that 
the order which was passed must be 
valid order passed under Act I of: 1947 
at any time till before the expiry of 
the Act, namely, on or before the 3ist 
March, 1976, Such an order validly pass- 
ed under that Act has been intended to 
have been saved by the second proviso 
by the words underlined, I may Mlus~ 
trate It by an example, Suppose an 
order was passed under Section 11-A on 
the last date, namely, the 31st March, 
1976, According to law such an order 
is a valid order as on that date the court 
had full jurisdiction to order for depo- 
sit under S, LI-A of the Act, On the 
next day however, the Act stood expired, 
Tha tenant may take the defence that 
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the Act Itself having expired the next 
day, there was no obligation on his part 
to comply the said order, and the court 
had no jurisdiction to strike out the 
defence. It is these orders which have 
been clearly saved by the words under- 
lined by me in the second proviso quoted 
above, 


6. The present order having been 
passed on 26-2-1977, when admittedly the 
Act was not in force, the court had no 
jurisdiction to make an order for depo- 
sit under Section 11A of the Act and 
direct striking out the defence in default 
of compliance of that order, 


7. The alternative point, indicated by 
me above, raised by Mr. Devendra Pd. 
Sinha is also worth consideration here, 
Learned counsel has argued that the 
present impugned order should be treat- 
ed as an order passed under the New 
Act, it having come in force from Tst 
April, 1976. I may state here that it 
has not been pointed out to me any 
provision in the New Act under which 
such order could be treated to have been 
saved. Reliance was placed only upon 
the deeming provision contained in sub- 
sec. (3) of S. 1 which says that the re- 

provision’ of the Act “shall be 
deemed ta have come into force on the 
Ist April, 1976.” In order to see if such 
a construction can be put it is neces- 
sary, therefore, to look into the scope, 
object and purpose of the enactment. 
Reading the preamble, it is manifest 
that the Act was enacted to safeguard 
the interest of the tenants from unreason- 
able eviction as well as to give them 
certain benefits and also to save them 
from the oppressive acts of the landlords. 
The purpose and object of the New Act 
are also the same. It is also a settled 
canon of construction of the Statute that 
the interpretation which aids in further- 
. ance of the object for which the statute 
was enacted, should be preferred to the 
one which would frustrate its very object, 
Applying the aforesaid principle of con- 
struction, it is no doubt clear that if the 
argument of the learned counsel for the 
opposite party fs accepted then, in my 
opinion, great hardship, inconvenience 
and injustice would be caused upon the 
tenant because in that case the impugned 
order would come into operation from 
the date it was passed and much before 
the date the New Act was published his 
defence could have stood struck out, In 
thet view of tha matter, therefore, be: 
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putting such a construction the right of 
the tenant to contest the suit, which is 
a very valuable right, will be taken 
away and the tenant, for no fault on his 
part, would be prevented from defend- 
ing the suit for ejectment and thus 
would be penalised, Such construction, 
therefore, in my opinion,- cannot be put. 
Further, the application, it is not disputed 
at the Bar, was filed under S. 11-A of 
the Act and not under S5. 13 of the New 
Act, It also could not be an application 
under S. 13 of the New Act on the date 
when the application was filed; because 
the New Act has been published for the 
a See a she Biber Gazette on 8-9- 
977, 


8 Another relevant question, how- 
ever, may arise viz.. as to whether the 
suit filed under the old Act, which ~was 
not disposed of on or before the: 31st 
March, 1976, would continue? If such 
a suit could not continue then the ques- 
tion of depositing rent under any of 
the provisions either of the Act or the 
New Act would not arise. It cannot be 
disputed that the suits which were filed 
on or before the 31st of March, 1976, 
were not sults under Act II of 1947 but 
were suits filed under the general law 
viz, Section 9 of the C. P. C., after ter- 
minating the tenancy by giving notice as 
required under S. 106 of the T. P. Act. 
If Act III of 1947 would not have been 
there, then the landlord merely by pro- 
ving the termination of the tenancy Le. 
the notice to quit would have obtained 
a decree and put the same in execution, 
Till the Act was there the landlord was 
required to obtain a decree on proof of 
one or more of the grounds mentioned 
in S. 11 in which case only the decree ` 
was made executable. Now, of course, 
though the Act has expired but imme- 
diately on its expiration the New Act 
has come into force with retrospective 
effect and therefore, under S. 12 of the 
New Act (which is in pari materia 
with S. T1 af the Act) the landlord has 
again to prove one or more of the 
grounds mentioned -in that section to | 
obtain an executable decree in such 
suits. In my opinion, therefore, it is, 
clear that a suit for eviction filed after 
determining the tenancy cannot be con- 
sidered to be a suft filed under the Act 
or under the New Act as the case may 
be, but were sults filed under the C. P.C. 
Buch suits, therefore, would continue 
and cannot be considered to have be~ 
come dead on the expiry of the Act. 
Considering all the pros and cons and 
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for the reasons stated above, I am of 
the opinion that the impugned order is 
not saved by the second proviso to the 
New Act. 


9. In the result, the application is 
allowed and the impugned order is set 
aside, I would however make no order 
as to costs. I find that the language of 
S. 11-A of the Act and S. 13 of the New 
Act are exactly similar in their word- 
ings. Therefore, it will be open to the 
plaintiff to make a prayer in the. court 
below to consider the application filed 
under S. 11A of the Act as an applica- 
tion under S..13 of the New Act or may 
file a fresh application under S. 13 of 
the New Act as the plaintiff would like. 
If any such course js adopted by the 
plaintiff without delay and at any time 
before the hearing.of the suit, the court 
below will dispose of such application 
with law after giving opportunity to the 
parties of a hearing. : 


Application allowed, 
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NAGENDRA PRASAD SINGH AND 
- Pp. S. SAHAY, JJ. 
, Ram Kishore Das, Appellant v. Balram 
Sah, Respondent. 


A. F. O. O. No. 66 of 1974, D/- 31-8- 
1977.* 


Civil P. C. (5 of 1908), O. 40, R. 1 — 
Application for appointment of receiver 


— Rejection — “Defendant in peaceful 
possession of property” not proper 
ground. 


\ 

Whenever an application for receiver Is 
made, it is generally an admitted posi- 
tion that the other side is in possession 
of the properties over which a receiver 
is sought to be appointed. As such. it 
cannot be laid down as a proposition of 
law that a receiver cannot be appointed 
when one of the parties to the suit is 
found to be in peaceful possession of the 
properties in question. True, a Court 
should appoint a receiver only after be- 
ing satisfled that the plaintiff has prima 
facie an excellent chance of success in 
the suit; there is some emergency or 
danger to the property demanding imme- 


“(From order of K. N. Verma, Sub, L 
Sitamarhi, DE 22-12-1973.) 


CV/DV/B193/78/DLD/SNV 


Ram Kishore v, Balram Sah (N. P. Singh J.) 


A.L R. 


diate action. But it is incumbent upon 
the Court to take into consideration all 
these aspects of the matter. The appli- 
cation for appointment of receiver can 
be rejected only when the court is satis~ 
fied that in the facts and the circum- 
stances of the case, it is hot proper to 
appoint receiver. The application cannot 
be rejected merely on the ground that 
the defendant is in the peaceful posses- 
sion of the property. Though appoint- 
ment of receiver is one of the harshest 
remedies which the law provides for the 
enforcement of right, if it is shown that 
the interest of person seeking the ap 
pointment of a receiver is exposed to 
manifest peril a receiver has to be ap- 
pointed. AIR 1955 Mad 430, Foll. 
£ (Paras 2, 4) 
Anno: AIR Comm., C.P.C. (8th Edn.), 
O. 40, R. 1, N. 2. 


Cases Referred: Chronological Paras 
AIR 1955 Mad 430 3 


Daman Kant Jha and Rajani Kant 
Choudhary, for Appellant; Jagdish Ku- 
mar Sinha and . Lala Deoki Nandan 
Prasad, for Respondent. 


NAGENDRA PRASAD SINGH, J.: 
The plaintiff is the appellant in this 
appeal which arises out of an order pass- 
ed by the learned Subordinate Judge 
rejecting the prayer of the plaintiff to 
appoint a receiver in respect of the 
subject-matter of the suit. It appears 
that the plaintiff had filed the suit in 
question for declaration that he is the 
legally appointed Mahanth of the Pipra~ 
dadan math and as such entitled to 
manage the properties of that Math A 
prayer for recovery of possession of the 


. properties in question was also made, 


During the pendency of the suit an 
application for appointment of receiver 
was made, saying that although the de~ 
fendant had no right to be in possession 
of the properties of the math, being in 
such possession he was misappropriating 
the income of the Math and wasting the 
same. According to the plaintiff, it was 
just and proper that a receiver be ap- 
pointed in respect of the properties in 
suit. A show cause to that application 
was filed on behalf of the defendant- 
respondent. As already stated, the 
learned Subordinate Judge dismissed the 
said application. 


2. Learned counsel appearing on bes 
half of the appellant has submitted that 
the learned subordinate judge has not 
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considered the different aspects of the 
matter and the materials on record be- 
fore rejecting the application for appoint- 
ment of receiver. In support of the afore- 
said submission the learned counsel has 
placed the order under appeal. From 
the order it appears that the learned 
subordinate judge has observed that 
from the facts pleaded in the plaint “it 
is clear that the defendant has practi. 
cally removed the plaintiff from Math 
and all the properties of the Math are 
in possession of the defendant for which 


the plaintiff seeks recovery of posses- ` 


sion.” Then, he has stated in the order 
that a receiver cannot be appointed “in 
order to put a person in possession of the 
properties”. Really, we are not able to 
appreciate as ta what actually the 
learned subordinate judge meant by the 
observations referred to above. When- 
ever an application for receiver is made, 
it is generally an admitted position that 
the other side is in possession of the 
properties over which a receiver is 
sought to be appointed. As such, it can- 
not be held as a proposition of law that 
a receiver cannot be appointed when one 
of the parties to the suit is found to be 
in peaceful possession of the properties 
in question. 


3. Order 40, Rule 1 of the Code of 
Civil Procedure itself vests power in the 
court, whenever it considers it, just and 
convenient, to 

(a) appoint a receiver of any property, 

(b) remove any person from the pos- 
session or custody of the property; 

(c) commit the same to the posses- 
sion, custody or management of the re- 
ceiver; and 


- (d) confer upon the receiver all such 
powers for management and protection 
of the property in suit. R. 1 of O. 40 
simply says that whenever it is just and 
convenient, a receiver can be appointed 
by the court for the management of the 
properties in suit. The words ‘just and 
convenient’ have been interpreted by 
different courts, and in that connection 
certain guidelines have been laid down 
which have to. be borne in mind at the 
time of appointing-a receiver. Rama- 
swami, J. of the Madras. High Court 
in the case of T. Krishnaswamy Chetty 
v. C. Thangavelu Chetty (AIR 1955 Mad 
430), after referring to different cases 
„on the point, has observed :— 

(G) The appointment of a receiver 
pending a suit is a matter resting in the 
discretion of the court, 


Ram Kishore v. Balram Sah (N. P. Singh J.) 
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(ii) The court should not appoint a 
receiver except upon proof by the plain- 
tiff that prima facie he has a very ex~ 
cellent chance of succeeding in the suit, 


(ili) Not only must the plaintiff show 
a case of adverse and conflicting claims 
to property, but, he must show some 
emergency or danger or loss demanding 
immediate action and of his own right 
he must be reasonably clear and free 
from doubt. The element of danger is 
an important consideration, 


(iv) An order appointing a receiver 
will not be made where it thas the effect 
of depriving a defendant of a ‘de facto’ 
possession since that might cause irre- 
parable wrong. It would be different 
where the property is shown to be ‘in 
medio’ that is to say, in the enjoyment 
of no one. And 


(v) The Court, on the application 
made for the appointment of a receiver, 
looks to the conduct of the party who 
makes the application and will usually 
refuse to interfere unless his conduct 
has been free from blame. 


4. We are in respectful agreement 
with the said view. The learned Judge 
has rightly observed that a Court should 
appoint a receiver only after being 
satisfied that the plaintiff has prima facie 
an excellent chance of success in the 
suit; there is some emergency or danger 
to the property demanding immediate 
action. It was incumbent upon the 
learned subordinate judge to take into 


. consideration all these aspects of the 


matter. If he was satisfied that in the 
facts and circumstances of the case it 
was not proper to appoint a receiver, he 
would have been perfectly justified in 
rejecting the said application. But he 
has simply mentioned about possession 
of the defendant, but that by itself is 
not enough for rejecting an application, 
because, as I have already observed, 
whenever an application for receiver is 
made, in most of the cases the defen- 
dant is in possession and the plaintiff 
or the party concerned makes a prayer 
to put the property in the management 
of a receiver so as to safeguard the in- 
terest of the parties to the suit. The 
learned subordinate Judge has observed 
that the appointment of receiver is re- 
cognised as one of the harshest remedies 
which the law provides for the enforce- 
ment of the right. That is true, but if 
it is shown that the interest of the per- 
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son seeking the appointment of a recel- 
ver is exposed to manifest peril, a re- 
ceiver has to be appointed, It is a 
delicate and responsible duty of the court 
which has to ‘be discharged after taking 


Jinto consideration the facts and circum= 
¡stances appearing im. a casa, 


In my 
opinion, the learned subordinate judge 
has not disposed of the application filed 
on behalf of the plaintifi-appellant in 
accordance with law. Accordingly, I am 


. left with no option but to set aside the 


said order, 


5. The appeal is accordingly allowed, 
The learned subordinate judge is direct« 


ed to hear the parties afresh and to` 


pass an order- in accordance with law 
and in the light of the observations 
made above, It is, however, made’ clear 
that we are not expressing any opinion 
on the merit of the case. In the cir- 
cumstances of the case, there will be no 
order as to costs, 


P. S. SAHAY, J.: I agree, 
Appeal allowed, 





. AIR 1878 PATNA 212 
NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ, 

Kapildeo Upadhya and others, Petl- 
tfoners v. Raghunath Pandey and ano= 
ther, Opposite Parties, 

Civil Revn. No, 538 of 1975, DJ- 17-8- 
a977.* 


Civil P. C. (5 of 1908), O. 39, R. 2 (3) 
— Disobedience of injunction order — 
Discretionary for Court either to attach 
land or to direct person concerned to be 
detained in civil prison. AIR 1961 SC 
221 and AIR 1976 Pat 56 Rel. on. 

(Para 3) 

Anno: AIR Comm, C.P.C, (8th Edn), 

O. 39, R. 2, N. 6G. 
Cases Referred: Chronological Paras 
ATR .1976 Pat 56 3 
AIR 1961 SC 221 3 
AIR 1954 Pat 513,1854 Cri LJ 1593 3 


Jugal Kishore Prasad & Rajendra 
Kishore Prasad, for Petitfoners; Laxa- 
man Sharan Sinha and Direndra Singh, 
for Opposite Parties. 


a eth er e e a 

"(Against decisfon of Ram Janam Singh, 
Addl, Sub, J. Ost Court, Gaya, Dj- 
23-2-1975.) 


CV/DV/B192/78/VSS 


Kapildeo v, Raghunath (Sahay J.) 


A.LE, 


P. S. SAHAY, J.:— This revision is 
directed against the order dated 1-3-1974 


-passed by the Munsif of Aurangabad, by 


which the petitioners have been ordered 
to be detained in civil prison for one 
month under O, 39, R. 2 (8) of the Civil 
BG 


2. In order fo apprecfate the point i 
will be necessary to state some facts, 
The plaintiffs-opposite party had brought 
title suit No. 107 of 1973 before the 
learned Munsif on 11-7-1973 for a decla- 
ration that they are the owners and are 
in possession: of plot No. 2059 having an 
area of 5 decimals of land in mouza Goh 
In the district of Aurangabad and the 
petitioners have no. right to make any. 
encroachment over the said land. During 
the pendency of the suit an application 
was filed by the opposite party for in- 
junction on 12-7-1973 and on the same 
date petitioners were Injuncted from 
making any construction over the land 
described above which was served on 
the petitioners on 15-7-1973, It was alle- 
ged by the plaintiff that on 22-7-1973 
the petitioners had constructed a wall 
which was about 1 ft, high from the 
ground in spite of the fact that order of 
injunction wes served on them, A peti- 
tion for taking action against the peti- 
tioners was actually filed on 24-7-1973 
and the petitioners were asked to show 
cause, The petitioners filed their show 
cause on 15-9-1973 stating inter alia 
that there was no valid service of notice 
and petitioner No. 2 was serving at 
Darbhanga and petitioner No, 4 was in 
service at Dhanbad and petitioner 5 was 
a student studying at Gaya. The learned 
Munsif examined witnesses and after hear~ 
Eng both parties held that the petitioners 
had deliberately disobeyed the order of 
the court in spite of the order of injunc- 
tion had been served on them and 
directed that they should be detained in 
civil prison for one month, Being aggrie- 
ved by the aforesaid order the peti- 
tioners and Rambriksha Upadhya pre- 
ferred an appeal which has been dis- 
missed by the Additional Subordinate 
Judge Ist Court, Gaya, on 23-2-1975. A 
petition under Section 115 of the Code 
of Civil Procedures was filed on behalf 
of the petitioners against the order of 
the learned Subordinate Judge and in 
that application the name of Rambriksh 
Upadhya was expunged, 


8. This matter was placed before the 
earned Single Judge of this Court who 
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has referred it to the Division Bench 
and that is how It has been placed bee 
fore us. From the aforesaid order if 
seems that a point was raised on hehalf 
of the petitioners that no order for 
sending a person in civil prison can be 
made unless the land is attached which 
according to the learned counsel is a 
condition precedent. It would be better 
to quote O, XXXIX R, 2 (3) which runs 
thus : 


"In case of disobedience, or of breach 


-of any such terms, the Court granting 
an injunction may order the property of 
the person guilty of such disobedience 
or breach to be attached and may also 
order such person ta be detained in the 
civil prison for a term not exceeding six 


months, unless îm the meantime the 


Court directs. his release,” 


Reading the aforesaid provision it is 
clear that it is discretionary for the court 
either to attach the land or to direct 
the person concerned to be detained m 
civil prison. This view is supported by 
the decision in State of Bihar v. Ranf 
Sonabati Kumari (AIR 1954 Pat 513) 
‘where disobedience of the order was 
made by the State, Their Lordships 
after considering a number of decisions 
held that the State was also liable for 
contempt of court for having deliberately 
disobeyed the order of injunction passed 
against them and it was further held 
that two modes of punishment namely 
attachment and detention in civil prison 
are the only alternatives. This decision 
has been affirmed by the Supreme Court 
in State of Bihar v, Rani Sanabati . Ku- 
mari (AIR 1961 SC 221). Our attention 
was drawn to a recent decision of the 
learned Single Judge of our own High 
Court in Nawal Kishore v. Rajendra Pd, 
Singh (AIR 1976 Pat 56) in which if 
has been held as follows; (at p, 57) 


«| Paters The court granting. injunction 
may order the property of the person 
guilty of such disobedience or breach to 
be attached and may also order such 
pan to be detained în the civil pri- 

ST ” Reading the relevant pro- 
isian of sub-rule (3) in my opinion, i 
is difficult to accept this contention 
raised on behalf of the petitioners that 
in case of disobedience, it is always 
mandatory for the court to order for 
detention of the guflty person in civil 
prison. As a matter of course the first 
punishment or the direction that hes 
been indicated In sub-rule (8) for tha 
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disobedience in question fs the attach- 
ment of the property of the guilty per- 
son,” : 


This seems to be the correct view and 
completely answers the point which has 
been raised on behalf of the petitioners, 
Thus on e careful consideration and the 
submission ralsed an behalf of the peti- 
toners I am of the opinion that the 
order of the learned Munsif is correct 
and does nat call for any interference. 


4. Mr, Prasad has then urged that the 
detention in civil prison for a period of 
one month is rather harsh. From the 
allegations made in the petition filed on 
behalf of the plaintiff-opposite party it 
is clear that the wall only 1 ft. high 


-was raised from the: ground, In - my- . 


opinion, the detention of the petitioners 


in civil prison for a period of fifteen ` 


days will be sufficient, 


5. In the result the application fails 
and dismissed subject to the modifica~ 
tion made earlier, In the circumstances 
See eae ene to 
pe " 


NAGENDRA PRASAD SINGH, J.: 
I agree, . 


Order accordingly, 


nS 
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Railways ‘Act (8 of 18909), S. 77-C — 
Short delivery and damage due to pil- 
ferage — Onus — When lies on railway 
=~ (Torts — Negligence). 


The Raftways had, apart from proving 
defective packing, to -prove further the 
fact that at the time the consignment 
was booked the railway administration 
had no notice of the defective packing, 
No such evidence had been adduced, 

The responsibility was of the railways 
fo check up as to in which condition the 
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goods had been entrusted to it for con< 
signment, $ (Para 5) 


The forwarding note which could have 
shown whether the package was defec~ 
tive or not, had not been produced by 
the railways and no explanation had 
been given for its non-production, No 
witness was examined on behalf of the 
railways to prove that the shortage was 
due to the negligence and carelessness 
of the consignor, The Railway was thus 
responsible for the damage, AIR 1973 
Pat 244, Disting.,; 1968 BLJR 22, Follow~ 
ed. (Para 4) 


Anno: AIR Manual (8rd Edn.), Rail- 
ways Act (1890), 5. 77-C, N. 3. 


Cases Referred: Chronological Paras 


AIR 1973 Pat 244 5 
` 1968 BLJR 22 5 


S. C. Ghose and Rama Raman, for 
Petitioner; P, K. Bose, for Opposite 
Parties. 


NAGENDRA PRASAD SINGH, J. :— 
This revision application has been filed 
on behalf of the plaintiff under S. 25 of 
the Pravincial Small Cause Courts Act, 
1887 (hereinafter referred to as ‘the Act’) 
for setting aside a judgment and decree 
passed by the Small Cause Court Judge 
dismissing the suit of the plaintiff. It 
was heard by a learned single Judge of 
this Court who referred this case to a 
Division Bench. 


2. It appears that the plaintiff-pett- 
tloner filed a suit for realisation of 
Rs. 281.62 Paise, being the price of D.A. 
phosphate which had been consigned on 
14-4-70 from Kanta Pukur to Narkatia- 
ganj by the North Eastern Railway. The 
consignor was the Food Corporation of 
India which had consigned 440 bags of 
D.A. phosphate, each bag containing 
50 Kgs., in favour of the plaintiff under 
Railway Receipt dated 14-4-70 (Ext. A). 
According to the case of the plaintiff 
when that consignment reached at Nar- 
katiaganj railway station it was in a 
damaged and pilfered condition and a 
shortage of 251 kgs. was discovered. A 
shortage certificate was also granted by 
the railway at the time of delivery. 
After .serving the notice the aforesaid 
suit was filed for a decree of the amount 
mentioned above along with interest, 
On behalf of the railways a written state- 
ment was filed disputing the claim made 
on behalf of the plaintiff. The defence, 
Inter alia. was that the consignment was 


loaded in the wagons supplied by the de- 
fendant to the consignor. It was also 
asserted that the bags which had been 
used for containing the phosphate in 
question were of inferfor quality and had 
not been properly sewn, In such a 
situation the railways cannot be held 
responsible for shortage, if any, found 
at the destination. The plaintiff examin- 
ed two witnesses. No witness was, how- 
ever, examined on behalf of the rail- 
ways. On behalf of the defendant rail- 
ways two documents were exhibited and 
marked, namely the railway receipt 
(Ext. A) and a letter from the Chief 
Commercial Superintendent, Gorakhpur, 
The court below, however, upholding the 
claim of the plaintiff that there was 
shortage of 251 kgs, dismissed the suit 
on the finding that the shortage had oc- 
curred due to the negligence and cares 
lessness of the consignor, 


3 The learned counsel appearing for 
the petitioner has submitted that the 
court below, on the facts and in the cir- 
cumstances of the case, has wrongly 
placed the onus on the plaintiffs. He has 
submitted that in absence of any evi- 
dence adduced on behalf of the defen- 
dants that there was negligence or care< 
lessness on the part of the consignor, 
the court below could not have absolved 
the railways of their responsibility under 
the statute. The learned counsel also 
Pointed out that the court below has 
committed a serious error of record 
while making reference to paragraph 3 
of the plaint. In paragraph 6 of the 
judgment the learned Judge has observ- 
ed that it was quite clear from para- 
graph 3 of the plaint that the consign- 
ment was not properly handled by the 
consignor and was loaded in a bad, 
damaged and pilfered condition. We 
have looked into that paragraph of the 
plaint. The plaintiff has never made 
such statement in the plaint. On the 
other hand, it has stated that the con- 
signment reached Narkatiaganj railway 


station in a damaged and pilfered con 
dition, 


4. Now the quesifon is whether this 
court can interfere in exercise of the 
power under S. 25 of the Act. In the 
Instant case, the forwarding note which 
could have shown whether the package 
was defective or not, has not been pro- 
duced by the railways and no explana- 
tion has been given for its non-produc- 
tion. I have already pointed out that 
no witness hes been examined on be- 
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half of the railways to prove that the 
shortage was due to the negligence and 
carelessness of the consignor, - 


5. Learned counsel appearing on be 
half of the railways submitted that on 
tthe facts and In the circumstances of 
the present case, there was no such onus 
on the railways to prove that the short- 
age was due to the negligence of the 
consignor, In support of this contention 
reliance has been placed on a Bench de- 
cision of this court in the case of Union 
of India v. Chhotelal Shewnath Rai (AIR 
1973 Pat 244), In-that case it was held 
that where it was not shown by the 
consignor that a defective or leaky wagon 
for carriage of gaods was supplied to 
him at the despatching station and it 
was merely asserted by him that when 
the goods reached destination the wagon 
` was leaking badly, thus resulting in 
short delivery, it would be presumed 
that the wagon supplied was in good 
condition. It was also pointed out that 
from a mere mention of a particular 
weight of the consignment on railway 
receipt and forwarding note which 
carried such endorsement only for calcu< 
lating the freight charge, no admission 
on behalf of the railway as to correct- 
ness of the weight loaded could be made 
out to fix the Hability. But in my opin- 
fon, the aforesaid judgment fs af no help 
to the defendants opposite party. In 
that case, the loading had been done at 
the station of despatch by the consiznor 
himself under L/U condition, which 
means the wagon was loaded by tha 
consignor himself and was to be unload-« 
ed by the consignee at the destination 
point. In that background it was ob- 
served that the consignor has to lead 
evidence and to prove to the satisfaction 
of the court that the railway was res- 
ponsible for the shortage, Ratio of that 
case will not apply to cases where the 
consignor has handed over the goods to 
the railway and it has been loaded by 
the railway. In the instant case, it will 
appear from the railway receipt (Ext. A] 
Itself that the goods had been loaded by 
the labourers of the railway and loading 
charges had been realised, The consige 
nee was, however, to unload, Therefore, 
the despatch was not under L/U condi 
tion, In such a situation the responsibi< 
lity was of the railways to check up as 
to in which condition the goods had 
been entrusted to it for consignment. In 
my view, In such cases the principles. 
laid down by a Bench decision of this 
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court, in the case of Sheonand Rai Gaja- 
nand v. Union of India (1968 BLJR 22) 
is applicable, In that case four bales of 


cotton yarn were booked under railway 


risk, The consignment reached Dar- 
bhanga In damaged condition and open 
delivery was given. Thereafter a suit 
was filed against the railway. It was 
however, dismissed by the Small Cause 
Court Judge, On revision being filed 
this Coyv’t decreed the suit for the loss 
caused/co the plaintiff and it was ob- 
served that in such cases the railways 
would not be relieved of its lability un- 
less it also proves that it had no notice 
of such defective packing at the time 
the consignment was booked. The court 
noted that on that point no evidence was 
adduced on behalf of the railway. Even 
the forwarding note which could have . 
shown whether the packing was defec- 
tive or not, had not been produced by 
the railway and no explanation was 
given for its non-production. In my 
view, the aforesaid judgment is fully ap- 
plicable to the facts and circumstances of 
the present case. In the instant case 
also, the railways had, apart from prov- 
ing defective packing, to prove furth 
the fact that at the time the consign- 
ment was booked the railway admin- 
istration had no notice of the defecti 
packing. On all these points no evidence 
has been adduced. In such a situation 
am left with no option but to set aside 
the judgment and decree passed by the 
Small Cause Court Judge and to decree 
‘the suit of the plaintiff with costs through- 
out and interest pendente lite at 6 per 
cent per annum with future interest at 
6 per cent per annum till realisation of 
the amount, 


P. S. SAHAY, J, gene I agree, 
Revision allowed, 
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in forma pauperis for non-prosecution — 
Amounts to refusal under O. 33, R. 7 (3) 
“— Fresh application on the date of order 
of dismissal but before the order ~ 
Whether barred, 


Proceedings in an application fo sue in 
forma pauperis had reached the stage of 
O. 33, R, 7 and was posted for hearing, 
The applicant refused to proceed with 
the case and hence the application was 
dismissed for non-prosecution. However, 
on the same day but before the order 
of dismissal was passed, the applicant 
presented a fresh application under 
O, 33, R L 


Held that the order of dismissal 
amounted in law to an order of refusal 
of permission to prosecute the suit in 
forma pauperis within the meaning of 
R. 7 (3) of O, 33, Hence the application 
was barred under O., 33, R, 15, The 
fling of the fresh application did not 


make any difference in this respect.: 


{1896) ILR 20 Bom 86 and AIR 1919 Cal 
830 (2), Rel on. (Paras 4 and 5) 


Anno; AIR Comm, Sates (8th Edn.}, 
O. 33, R. 15, N. 3-B, 


‘Cases Referred: Chronological Paras 


AIR 1919 Cal 330 (2) 3,5 
(1896) ILR 20 Bom 86 


Janeshwar Singh and Arun Kumar 
Singh, for Petitioners; Nagendra Het for 
Opposite Parties, 


ORDER :— This revision application Is 
directed against an order dated the 28th 
Jan., 1975, passed by the Subordinate 
Judge, Aurangabad in Miscellaneous 
Case No, 13 of 1974 permitting opposite 
party No, J to sue in forma pauperis, 


2, An application under O. 33, R. 1 of 
the Civil P. C., 1908 (hereinafter refer- 
red to as ‘the Code’) for permission to 
sue in forma pauperis was filed by op- 
posite party No. 1 along with the plaint. 
The sult was filed for declaration of title 
and for partition, The forma pauperis 


. application was registered as Miscellane< 


ous Case No, 13 of 1974 in the Court of 
Subordinate Judge, Aurangabad. It ap- 
pears that previously, sometime in 1972, 
Mossamat Deomani Kuer, mother of op- 
posite party No, 1 filed an application in 
forma pauperis along with a similar 
plaint like the present one. It is not 
` disputed that during the pendency of the 
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pauper application Deomani Kuer died 
on 30-11-1972. Accordingly, on 22-2-1973 
an application was filed by opposite 
party No. 1 for transposing her as an ap- 
Plicant in the Pauper application. If 
may be stated here that the application 
filed by Mossamat Deomani Kuer to sua 
in forma pauperis was registered as Mis- 
cellaneous Case No, 24 of 1972 which on 
transfer was registered as Miscellaneous 
Case No. 6 of 1973, The prayer of op- 
posite party No. 1 to transpose her as 
the applicant was allowed by order 
dated 14-9-1973. It is not disputed that 
the said Miscellaneous Case No. 24 of 
1972 in which opposite party No. I was 
transposed as the -applicant after the 
death of her mother became ready for 
hearing and was adjourned from time 
to time for one reason or the other. It 
is further not disputed that on 8-2-1974 
opposite party No. 1 appeared and filed - 
an application with a prayer that the 
Miscellaneous case be dismissed. It ap~ 
pears that one of the opposite parties of 
that case appeared and filed hazari. A 
copy of the order of the said date has 
been made as Annexure 2 to the present 
application. It shows that the miscel~ 
lJaneous case was dismissed for non-pro- 
secution with costs. It appears that on 
the very same date opposite party No. È 
filed a fresh application in the Court of 
the Subordinate Judge praying for per- 
mission to sue in forma pauperis along 
with a similar copy of the plaint which 
was filed by her mother with necessary 
changes. The said application was re- 
gistered as Miscellaneous Case No. 13 of 
1974. In that case various objections 
were raised on behalf of the petitioners, ` 
Their main objection was that the pre- 
vious miscellaneous -case in which op- 
posite party No. 1 was transposed as the 
applicant after the death of her mother, 
having been dismissed for non-prosecu< 
tion the present application cannot pro- 
ceed in view of the provisions laid down 
in O. 33, R. 15 of the Code. The court 
below, however, after taking evidence in 
the case decided it in favour of opposite 
party No, 1 allowing her to sue in forma 
pauperis, 


3. Mr. Janeshwar Singh, Jearned 
counsel appearing fn support of this ap- 
plication pressed only one point, namely, 
that the previous “application under 
O. 33, R. I of the Code having been dis- 
missed for non-prosecution with costs by 
order dated 8-2-1974. the present ap- 


plication is barred under the provisions 
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ef O. 33, R. 15 of the Code, Learned 
counsel, however, fairly conceded tha 
under the very same provisions opposite 
party No. 1 could file a fresh suit in the 
ordinary manner in respect of such right 
provided opposite party No. 1 had paid 
the costs incurred in the provious mis- 
cellaneous case, In support of this con- 
tention, Mr. Singh relied upon Baroda 
Dasi v. Upendra Nath Mandal (AIR 1919 
Cal 330 (2)) which is a Bench decision of 
the Calcutta High Court. In that casa 
an application was made seeking permis- 
sion to withdraw the application in forma 
pauperis, but it appears that the permis- 
sion was not granted and ultimately the 
petitioner of that case refused to prose~ 
cute the application further and accord= 
ingly it was dismissed with costs -to the 
opposite party. Thereafter another ap- 
plication was filed which was similar to 
the previous application. The learned 
Subordinate Judge rejected the second 
application on the ground that similar 
application was rejected previously and, 
therefore, the petitioner could not have 
filed a similar application afresh. After 
considering the relevant rules of O. 33 
of the Code their Lordships of the Cal- 
cutta High Court held as follows :— 


“R. 15 is clear that an order refusing 
fo allow the applicant to sue as e pauper 
shall be a bar to any subsequent appli- 
cation of a like nature by him in regs- 
pect of the same right to sue, but, of 
course, the applicant may file a sult in 
the usual way on payment of fees. This 
Is not a case of an application being dis~ 
missed for want of appearance. The peti- 
tioner was in Court with her pleader, 
but under the circumstances, declined to 
proceed. It is now suggested that we 
might allow her to withdraw this and the 
previous application and to begin again 
with a third application, That we can- 
not possibly do. This appears to be an 
order refusing to allow her to sue as a 
pauper, and the fact that no evidence 
was taken was due to the refusal of me 
petitioner herself to proceed.” 


Learned counsel also relied upon Ran= 
chod Morar v. BezanHi Edulfi ((1896) ILR 
20 Bom 86). In that case also the plain- 
tiff did not proceed with the previous 
application for leave to sue In forma 
pauperis and it was rejected with costs. 
The plaintiff of that suit again applied 
for leave to sue as pauper, The said ap- 
plication, it appears, was allowed, as it 
was not epposed,. During trial the Gov- 
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ernment Pleader intervened and applied 
thet the plaintiff should not be allowed 
to proceed further until the plaintiff had 
paid the costs incurred by Government 
fn opposing the first application which 
was rejected, but the plaintiff refused to 
do so and thereafter the Subordinate 
Judge dismissed the suit with costs. 
When the matter went to the High Court, 
ft was held that the order rejecting the 
plaintifs first application was an order 
under §. 409 of the Code and that both 
the applications were made in respect of 
the same right to sue and further that 
the order rejecting the first application 
operated as a bar under S. 413 of the 
Code to the entertainment of the second 
application, 


4 Now coming tothe Yacts of the 
present case, I have already indicated 
above that the miscellaneous case, 
namely, Miscellaneous Case No. 24 of 
1972 was ready for hearing and was ad- 
fourned from time to time on one reason 
or the other and ultimately dismissed for 
non-prosecution by order dated 8-2-1974, 
Thereforé, it is clear that the said mis- 
cellaneous case reached the stage of R.7 
of O. 33 of the Code, . In my opinion, 
therefore, learned counsel for the peti- 
tioners was correct in contending that 
at such a stage when opposite party 
No. 1 refused to proceed. with the mis- 
cellaneous case and, therefore, it was 
dismissed for non-prosecution, ft would 
amount in law to be an order of refusal 
of permission to prosecute the suit in 
forma pauperis within the meaning of 
R. 7 (8) of O. 38 of the Code, 


5. Mr. Nagendra Ra? appearing on 
behalf of opposite party No, 1 tried to 
distinguish Baroda Dasi’s case (AIR 1919 
Cal 330 (2)) (supra) by pointing out 
that the petitioner of that case re- 
fused to prosecute the application after 
she was refused permission for with- 
drawal of the said application. Learned. 
counsel contended that in the present 
case a fresh application under Order 33, 
Rule 1 of the Code was already filed 
on 82-1974 along with a similar plaint 
before the previous miscellaneous case, 
namely, Miscellaneous Case No.. 
1972 could be dismissed for non-prosecu- 
tion. In my opinion, it will not make 
any difference in applying the principle 
of Baroda Dasi’s case (supra) in the pre- 
sent case, He further contended that 
what is bar under O. 83, R. 15 of the 


Code is tha subsequent application after 
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{the dismissal of the previous one, Ac- 
cording to learned counsel, in the pre- 
gent case, a similar application was filed 
on the very same date and, therefore, 
O. 33, R. 15 of the Code will not be a bar 
to the present application. In my opin- 
ion, this contention has no substance and 
is merely stated to: be rejected, 


6. For the reasons, discussed above, 
the application is allowed and the im- 
pugned order is set aside. In the circum~ 
stances of the case, I would make no 
order as to costs, 


Revision allowed, 
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LALIT MOHAN SHARMA AND 
S. ALI AHMED, JJ. 
Ram Dhir Prasad and another, Peti- 
toners v. Ram Sewak Lal and others, 
Opposite Parties. 


Civil Revn. No, 654 of 1974, D/- 16-1- 
£978." 


(A) Civil P. C. (5 of 1908), O. 17, R. 2 
- Defendant absent at hearing — Powers 
of Court — Nature. 


Even assuming that it is open fo a 
court under O. 17, R. 2 to decide a sult 
on merits without proceeding under O. §, 
jt cannot be said that the Court has no 
power under O. 17, R. 2 to dispose of the 
suit ex parte, when the defendant is 
absent at a hearing. (Para 4) 


Anno; AIR Comm, Civil P, C. (8h 
Edn.), O. 17, R. 2, N. 1, 


(B) Civil P. C. (5 of 1908), O. 5, R. 6, 
O. 18, R. 16 — Recording of evidence 
under the rule — Whether prohibits 
court from proceeding ex parte. 


Merely because certain special wib- 
nesses were allowed to be examined, it 
could not be said that the court 
had heard the suit and could not 
proceed ex parte when the defendant 
remained absent at a subsequent hearing, 
Unless a suit is taken up by the Court 
for hearfng and the parties are permit- 
ted to state their cases, the hearing of 
the sult cannot be said to have started. 


*(Against order of Naresh Kumar Sinha, 
8rd Addl, Sub. J., Arrah, D/- 7-3-1974), 
RE SS eee ee ee 
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Ram Dhir Pd, v, Ram Sewak Lal 


A.L BR, 
Merely because an application is moved 
before the Court for examination of 
special witnesses and those witnesses 
are examined, the suit cannot be said te 
have been heard, The fact that the ap- 
plication of R. 16 of O. 18 is not con- 
fined to cases ready for hearing also in- 
dicates that by examination of special 
witnesses it cannot be said that the bear- 
ing of the suit starts, Scope of O. 18, 
R. 16, Discussed. (Para 6) 


Anno: AIR Comm., Civil P. C. (th 
Edn.), O. 18, R. 16, N. 2; O. 9, Rr. 6, 4-B, 


Raj Kishore Lal and Sudarshan Chou- 
dhary, for Petitioners; Ramji Sharan, 
K. K. Sharan and Anjani Kumar Sinha, 
for Opposite Parties, 


ORDER :—— This application in revision 
under S. 115 of the Civil P. €. has been 
referred to Division Bench for hearing, 
The point involved is whether an ex 
parte decree, passed in a suit, in which 
special witnesses have been examined 
under O. XVIII, R. 16, Civil P. C., can 
be set aside under the provisions of 
O. IX, R. 13, Civil P. C. The suit was 
filed in the court of Subordinate Judge, 
first court, Arrah in 1966. and later was 
transferred to the court of Additional 
Subordinate Judge. 3rd Court, In 1969, 
three witnesses were examined on behalf 
of the defendants, who are opposite 
party in this case, as special witnesses 
with Court’s permission under O. XVII, 
R. 16, C P. C. In 1972, the case was 
ready for hearing, but as the defendants 
did not appear, an order was passed on 
the 10th of July, 1972, that the. suit 
would be taken up on the next day for 
ex parte trial On 11-7-1972, the ex 
parte hearing was taken up and was 
finished and on 13th July, 1972, the suit 
was decreed. On 20th July, 1972, the 
defendants filed an application under 
O. IX, R. 13 for setting aside the ex 
parte decree and on the 7th March, 1974, 
the prayer was granted by the impugned 
order. The plaintiffs have filed the pre- 
sent revision application alleging that 
the petition under O. IX, R 13,4. P. G 
was not maintainable, 


2. On behalf of the petitioners, it has 
been contended that`as the defendants 
had examined some witnesses in the 
year 1969, the hearing of the case must 
be held to have started then, and that 
being the position, the decree passed in 


‘the suit cannot be described to be an ex 


parte decree so as to attract the provi- 
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sions of O, IX, It is accepted that on 
the 10th and 11th July, 1972, orders had 
to be passed under O, XVII, R. 2, but. if 
is said that it was open to the Court to 
have decided the suit on merits under 
that provision Instead of proceeding ex 
parte and in the present case it should < 
be assumed that the court below did soj 
and consequently it. could not, later en- 
tertain an application under O, IX, R. 13. 


3. `The provisions of O. IX, O. XVII 
and O. XVII appear to be relevant to 
the point under consideration. The con- 
sequence of non-appearance of a party is 
dealt with in O. IX. Order XVII con- 
tains the provisions relating to adjourn- 
ments while. O. XVII deals with the 
hearing of the suit and examination of 
witnesses, If the defendant does not ap 
pear when the suit is called for hearing, 
the Court is authorised under O. IX, R. 6 
to proceed ex parte. Rule 2 of O. XVI 
provides that if the parties or any of 
them fail ta appear on the date of hear- 
‘ing of the suit, the court may proceed in © 
accordance with the procedure as laid 
down in O. [X “or make such other order 
as it thinks fit”. The latter portion of 
R. 2 has been construed by the learned 
counsel for the petitioner to empower 
the Court to decide on merits even in 
absence of the defendant, if it so chooses 
to do. 


4. Mr. Ramji Sharan, learned counsel, 
appearing for the opposite party, on the 
other hand, has challenged this inter- 
pretation and has argued that in such a 
case, the Court can either proceed under 
O. IX or can adjourn the suit, but it is 
not apen to it, to give a decision on 
merits except as contemplated by O. IX. 
After considering the arguments of the 
learned counsel and examining the 
language of O. XVID, R.-16 and certain 
other provisions of the Code, we are of 
the view, that, it is not necessary in this 
case to decide the precise scope of the 
power of the Court under O. XVII, R. 2 
of the C. P. C. Assuming (without de- 
ciding) in favour of the petitioner that 
it is open to a Court under O. XVH, R. 2 
to decide a suit on merits without pro- 
ceeding under O. IX, it cannot and has 
not been suggested that the Court has 
no power to dispose of the suit in a mode 
indicated by O. IX. In the present case, 
the Court passed a clear order on 10-7- 
1972 that the hearing of the suit would 
be taken up on the next day ex parte. 
The judgment dated 13th July, 1972 also 
Indicates that the Court followed the 
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procedure as laid under O. IX for dis- 
posing of the suit. It is, therefore, mani- 
fest that the mode as prescribed under 
O, IX was followed in the present case, 


5. Rule 6 of Order IX states that if it 
is proved that summons was duly served, 
the Court may proceed ex parte in ab- 
sence of the defendant “when the suit is 
called on for tearing’, We assume 
(without deciding) again in favour of 
the petitioner that if the hearing of the 
suit had started in 1969, the Court below 
could not have proceeded ex parte, but 
the question is as to whether it can be 
said that the hearing started by exami- 
nation of special witnesses under 
O. XVII, R. 16, The question is, there- 
fore, to consider the effect of the exami- 
nation of special witnesses, 


6. Provisions of R. 16 of O. XVIII ara 
in the following language :— 

“(1) Where a witness is about to leave 
the jurisdiction of the Court, or other 
sufficient cause is shown to the satisfac- 
tion of the Court why his evidence should 
be taken immediately, the Court may, 
upon the application of any party or of 
the witness, at any time after the insti- 
tution of the suit, ‘take the evidence of 
such witness in manner hereinbefore pro- 
vided. 


(2) Where such evidence fs not taken 
forthwith and in the presence of the 
parties, such notice as the Court thinks 
sufficient, of the day fixed for the ex- 
amination, shall be given to the parties. 


(3) The evidence so taken shall be read 
over to the witness, and, if he admits it 
to be correct, shall be signed by him, and 
the Judge, if necessary, correct the same, 
and shall sign it, and it may then be read 
at any hearing of the suit,” 


Defence witnesses fn the present case 
were examined in 1968 under the above 
Rule. On this point, Mr. Ramji Sharan 
referred to: O. XVIII R. 2 which states 
that “on the day fixed for the hearing of 
the suit or on any other day to which 
the hearing is adjourned, the party hav- 
ng right to begin shall state his case and 
produce his evidence in support of the 
Issues which he fs bound to prove. The 
other party shall then state his case and 
produce his evidence............" He rightly 
said that when hearing of a sult starts, 
the parties state their respective cases; 
and as provided by O. XVII, R. 1 (2) 
when the hearing of evidence has once 
begun, the hearing of the suit has to be 
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continued from day fo day till all the 
witnesses are examined, In the present 
case the suit was not called out in court, 
for hearing, and as ïs usual in cases 
where special witnesses are permitted to 
be examined, an order only to that effect 
was recorded and steps were accordingly 
taken by the parties, Unless a suit is 
taken up by the court for hearing and 
the parties are permitted to state their 
cases, the hearing of the suit cannot be 
said to have started. By merely moving 
an application before the Court for exa- 
mination of special witnesses and by 
getting those witnesses examined, the 
suit cannot be held to have been heard, 


The last portion of sub-r, (3) of O. XVIII, ` 


R. 16, as quoted above, the 
evidence, so taken to be read at the hear- 
ing of the suit also supports the conclu= 
sion. The scope of R. 16 is very wide 
and orders can be passed “at any time 
after the institution of the suit.” This 
means that an application, in appropriate 
facts and circumstances, may be moved 
by the plaintiff even where the defen- 
dant has not filed his written statement 
and issues have not been framed. If the 
presence of the witnesses at a later stage, 
when the trial of the suit starts, is not 
going to be possible, steps may be taken 
under the Rule. Of course an order for 
this purpose cannot be passed in viola~ 
tion of the principles of natural justice 
and provisions of service of notice by 
the Court in this regard is made under 
sub-r. (2). But the fact that the appli- 
cation of the rule is not confined to 
cases ready for hearing also indi- 
cates that by examination of special 
‘witnesses It cannot be suggested that 
the hearing of the suit starts. We, there- 
fore, hold that the hearing of the suit 
did not start in the year 1969 when the 
defendants examined three witnesses, 


7. The learned counsel for the peti- 
tloners next argued that since the ex 
parte decree was passed by. Mr. M G. 
Prasad, the presiding officer of Addi- 
tional Subordinate Judge, 3rd Court, 
Arrah, the applicatfon under O. IX, R. 18 
could have been allowed only by him, 
He was then the Second Subordinate 
Judge at Arrah and the application was 
heard and allowed by Mr. Naresh Kumar 
Sinha, Presiding Officer of the Additional 
Subordinate Judges’ 3rd Court. We do 
not find any substance in this contention 
and hold that it was only the Additional 
Subordinate Judge, 3rd Court, which 
could have entertained and allowed the 
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application, irrespective of the question 
as to who was actually the Presiding 
Officer, 


8. In the result, we do not find any 
merit in the ctvil revision application 
which is accordingly dismissed with 
costs, Hearing fee is assessed at Rs. 50/~. 


Revision dismissed, 
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Narayan Sah, Applicant v, Sm, eves 
Opposite Party, 

Civil Revn. No, 21 of 1977, D/- 23-12 
1977.% 

Succession Act (39 of 1925), Ss. 283 (1) 
(c) and 284 — Grant of probate — Locus 
standi to oppose grant — Words “per- 
sons claiming to have any interest in 
the estate of the deceased” under Sec- 
tion 283 (1) (c) — Meaning. 

Any interest, however slight and even 
a bare possibility of an interest is suffi- 
cient to entitle a person to enter caveat 
in a probate proceeding, 


Person claiming interest in the whole 
property under the will executed by a 
co-widow of the deceased held was en- 
titled to safeguard his interest which he 
got under the will and had locus standi 


‘to oppose the grant of probate or the 


letters of the will executed by other 
widow, (Para 10) 


Anno; AIR Manual (8rd Edn.), Succes 
sion Act (1925), S. 283, N, 11 and S, 284, 
N. 2. : 

Cases Referred: Chronological Paras 


AIR 1959 Pat 570 5 1959 BLJR 281 T 
(1945) 49 Cal WN 713 3 
AIR 1941 Pat 475 8 
AIR 1929 Pat 385 5 11 Pat LT 343 7 
AIR 1919 Cal 1012 : 22 Cal WN 564 6 


Bishwanath Prasad No. 2 and Prem 
Kumar Verma, for Applicant; Sachid- 
anand Jha, for Opposite Party, 


ORDER :— This revision by the oblec« 
for in a proceeding for grant of probate 
is directed against the order dated 26-6~ 
1975, passed by the Additional District 
Judge, First Court, Muzaffarpur, holding 
that the objector has no locus standi to 


"(Against order of F, Paul Addl, Dist, J., 
‘ist Court, Muzaffarpur, D/~ 24-6-1975). 


DV/DV/B655/78/GDR 


(Para 7) - 
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oppose the grant of probate or letters of 
administration, 


-2 Tt is not dleputed the? one Dhanvat 

Sah died leaving two widows, namely, 
Anurago Kuer and Inder Kuer. It is 
said that Anurago Kuer executed a will 
on 29-10-1958, in favour of the opposite 
party Deoki Devi with respect to her 
half share in her husband’s estate. The 
aforesaid Devaki Devi claimed herself 
to be grand-daughter-in-law of Kapur 
Chand who was the brother of the testa- 
tor. Anurago Kuer died on 13-1-1866. 
According to the opposite party the ori- 
ginal will was in possession of the testa- 
tor and in spite of search it was not 
available after her death and accordingly 


an informative petition was filed before 


the Sub-divisional Officer to that effect, 
On 12-4-1966, the aforesaid Devak! Devi 
filed an application for grant of probate 
which was registered as probate case 
No. 11 of 1966. Inder Kuer, the second 
wife of Dhanraj Sah (deceased) filed a 
case on 21-7-1966, In the said objection 
various grounds were raised against the 
grant of probate. It was alleged that 
the will was fraudulent forged, fabri- 
cated and concocted and that the will 
purported to have been executed on 
29-10-1958, was not validly executed by 
Anurago Kuer. It was also stated that 
the names of all the relations were not 
disclosed and, accordingly, a genealogy 
was given showing all the relations of 
Dhanraj Sah. It is not necessary to 
mention other objections which were 
stated in the petition of objection. How- 
ever, Inder Kuer died on 2-2-1971. After 
her death, on 9-11-1971 the petitioner 
entered caveat alleging that after the 
death of Dhanraj Sah both the co-widows 
succeeded ta his properties half and half 
and after Anurago’s death the property 
was held absolutely by Inder Kuer who 
was the full owner. It was further stated 
that on 6-5-1970, the aforesaid Inder 
Kuer executed a will in favour of the 
petitioner in respect of all the properties 
possessed by her, It has also been men- 
tioned that previous to the execution of 
the will all the properties were gifted 
by the aforesaid Inder Kuer in favour 
of the petitioner, but, it was thought 
_ that the said deed of gift was void as 
permission of the consolidation officer 
was not taken and accordingly she ex- 
ecuted the aforesaid will in favour of 
the petitioner. The petitioner also chal- 
lenged the genuineness of the will execut- 
ed by Anurago Kuer in favour of Devak? 
Devi, It was further stated that the will 
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wag forged and did not contain the 
thumb-impressions and the signature of 
the deceased nor was it drafted, written, 
signed, witnessed and scribed at Anurago 
Kuer’s instance or in her presence. It 


. was also stated that the will was not 


presented before the Sub-Registrar nor 
admitted by the said Anurago Kuer. 


3. After hearing the counsel for the 
parties, the court below decided by the 
Impugned order that the petitioner has 
no locus standi ta oppose the grant of 
probate as he has no chance of succeed- 
ing to the Estate of Dhanraj Sah. 


4. It appears that as against im- 
pugned order, originally a miscellaneous 
appeal was filed before this court. The 
Stamp Reporter by his further report 
pointed out that miscellaneous appeal 
did not lie but a revision was maintain- 
able, The learned Judge who heard the 
matter held by his order dated 21-10- 
1976, that the miscellaneous appeal was 
not maintainable and accordingly with 
the permission of the court the memo of 
appeal was converted into the present 
civil revision application, 


5. Mr. Bishwanath Prasad No, I, in 
support of this application contended 
that the court belaw acted illegally and 
with material irregularity in exercise of 
its jurisdiction in holding that the peti- 
tioner had no chance of succeeding to 
the estate of Dhanraj Sah and therefore, 


‘had no locus standj to file caveat, Ac- 


cording to the learned counsel, the peti- 
tioner is highly interested in the pro- 
ceeding in question as he has claimed 
the whole of the property under the will 
executed by the co-widow, Inder Kuer, 
upon whom, according to the petitioner, 
on the death of Anurago Kuer, who died 
intestate, her half interest devolved upon ` 
Inder Kuer by survivorship and there- 
fore, under the will executed by Inder 
Kuer all the properties of Dhanraj Sah 
would come to the petitioner after the 
death of Inder Kuer, Mr. Sachidanand 
Jha, learned counsel appearing on be- 
half of the opposite party, on the other 
hand contended that caveat can be filed 
by such person who claims to have an 
interest in the estate of the deceased 
and as the petitioner could not be said 
to be a person claiming interest In the 
estate of the deceased, he had no right 
to file a caveat, For this proposttion, 
learned counsel relied upon S, 283 (1) (0) 
of the Indian Succession Act. 

6. In support of the contention rafsed 
by Mr. Bishwanath Prasad No. II, he 
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placed reliance In Draupadi Dasya v. 
Rajkumari Dasya (22 Cal WN 564) 1 
(AIR 1919 Cal 1012) in that case an ap- 
plication for revocation of the grant of 
probate of a latter will was filed by a 
person who was entitled to much grea- 
ter benefit under an earlier will alleged 
to have been executed by the same per- 
son. While dealing with the question as 
to whether such a person had a right to 
apply for revocation of the grant of 
- probate it was held that the sald person 
who claimed a greater benefit under the 
first will would not get such benefit if 
the probate is granted of the latter will 
and it must, therefore, be held that the 
said person had sufficient interest to op- 
pose the grant of probate of the latter 
will and to apply for revocation. It has 
also been held in that case that It was 
not necessary for the person claiming 
under the first will to obtain a probate 
of that will before he could apply for 


revocation, In order to appreciate the. 


respective contentions of the parties, as 
both sides relied upon Cl. (c) of sub-sec~ 
tion (1) of S. 283 of the Indian Succes- 
sion Act, it is necessary to quote the said 
clause here: 


“283 (1) In all cases the District Judge 
or District PARRE may, if he thinks 
proper :— ... 

(e) issue aitatioña calling upon all the 
persons claiming to have any interest in 
the Estate of the deceased to come and 
see the proceedings before the grant of 
probate or letters of administration.” 


The controversy between the’ learned 
counsel for the parties was with regard 
to the interpretation of the words ‘“claim- 
ing to have any interest in the Estate of 
the deceased” used in the clause afore- 
said. According to the learned counsel 
for the petitioner a person having any 
interest however slight and even a bare 
possibility of interest is sufficient to en- 
title a person to enter caveat whereas, 
according to the learned counsel for the 
opposite party only such person has 
right to enter caveat who claims interest 
in the estate of the deceased at the re- 
levant time which according to the 
learned counsel is the date of death of 
the testator. 

7. At this stage, I will refer to a 
Single Judge decision of this court in 
Mutukdhari Singh v. Sm. Prem Devi 
(1959 BLJR 281) : (AIR 1959 Pat 570) 
upon which both parties placed reliance. 
’ This decision has taken notice of various 
decisions of the other High Courts in- 
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cluding previous decisions of the Patna - 
High Court. In that case a. step-sister 
of the deceased testator applied for re- 
vocation of the probate of the will If 
appears that her identity. as step-sister 
of the deceased testator was. challenged 
but it was found on evidence that sha 
was actually the step-sister of the de- 
ceased testator. The main question which 
was canvassed in that.case was as to 
whether the step-sister of the testator 
had right to apply for revocation of the 
letters of administration granted to the 
appellant of that case without citing the 
step-sister as a party in that letters of 
administration case, After discussing 
various authorities on that point the 
learned Judge held that the said step- 
sister had an interest in the estate of the 
deceased as contemplated by S. 283 (1) 
lc) of the Succession Act which entitled 
her to apply for revocation of the grant 
and to call upon the appellant of that 
case, the propounder of the will to prove 
the same in solemn form in her presence, 


It Is not necessary to discuss several 
authorities which have been discussed in 
Mutukdhari’s case (supra) as learned 
counsel for both sides relied upon diffe- 
rent paragraphs in Mutukdhari’s case 
where these decisions have been discus- 
sed, I may state here that neither party 
Challenged the aforesaid decision in 
Mutukdhari’s case, rather they relied 
upon the principle laid down in that 
case. Reference was made by Mr. Pra- 
sad to para. 38 of the judgment in Mutuk- 
dhari’s case wherein the case of Priya 
Nath Bhattacharji v. Saila Bala Debi (11 
Pat LT 343) : (AIR 1929 Pat 385) a Bench 
decision of this court has been discussed. 
The principle that has been laid down 
in that case is: 


“It is, however, well established now 
that any interest, however slight, and 
even the bare possibility of an interest, 
is sufficient to entitle a party to oppose 
a testamentary paper. It has been held 
in several decisions that although a re- 
versioner under the Hindu Law has no 
present alienable interest in the pro- 
perty left by the deceased still he has 
substantial interest in the protection or 
devolution of the estate, and as such is 
entitled to appear and be heard in a pro- 
bate proceeding.” 


The principle that the possibility of feel- 
ing a character which would give- tha 
party concerned an interest was not suffi= 
cient, but that there must be a’ possibi= 
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lity of having an Interest In the result 
of setting aside ‘the will has not been 
disputed, ‘Thus: it appears clear that a 
bare possibility of. an- interest which ` 
rests on „the existing facts and not on 
mere conjecture gives a person right to 
enter caveat, — se 

8. Learned counsel for the petitioner 
referred to the case of-Haripada Saha v. 
Ganashyam Saha ((1945) 49 CWN 713) 
but that decision also lays down. the 
same principle namely that “any inte- 
rest, however, slight and even a bare 
possibility of an interest is sufficient to 
entitle a person to enter caveat In a pro- 
bate proceeding.” 


9. Mr. Jha in support of his conten= 
tion noted above strongly relied upon a 
Bench decision of this Court in Kashi 
Nath Singh v. Gulzari Kuer (AIR 1941 
Pat 475) but in my opinion the principle 
laid down in that case has no applica- 
tion to the present case, There it has 
been held that a person who claims out 
side and independently of a will or 
claims adversely to the testator and dis- 
putes his right to deal with the property, 
can in no sense be deemed to claim an 
interest in the estate of the deceased 
within the meaning of S. 283. The pro- 
position, in my opinion, that a person 
who, claims adversely to the testator and 
disputes latter’s right to deal with the 
property, has no right or locus standi to 
enter caveat and such person would not 
be deemed to claim an interest in the 
estate of the deceased in a letters of ad- 
ministration case has no application to 
the present case. Thus, in my opinion, 
this case does not at all help the con= 
tention of Mr. Jha, 


10. Keeping in my mind the afores 
said principle laid down in different cases 
discussed above let me examine as to 
whether in the present case it can be 
said that the petitioner has any right to 
enter caveat. I have already given In 
detail the claim of the petitioner. He 
bas actually claimed interest in the whole 
property under the will executed by 
Inder Kuer. It is also not în dispute at 
the Bar that in Anurago Kuer the testa- 
tor would have died intestate then tha 
property would have come to Inder Kuer 
as the co-widow by the right of survivor- 
ship and the latter would have become 
entitled to the whole of the property, If 
that be so, it cannot be disputed that 
the said Inder Kuer could make a will 
with regard to the whole property, in 

vour of the petitioner who is her alster’s 
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sons, Jt is stated at the Bar and which 
fact is not disputed that the petitioner 
has already applied for grant of a pro- 
bate of the will executed by Inder Kuer 
in his favour which fs pending in the 
court of the District Judge, Muzaffarpur 
In probate case No. 23 of 1973. Inder 
Kuer, in fact entered caveat in the pro- 
bate case filed by the opposite party, 
but unfortunately she died during the 
pendency of that case. In the facts and 
circumstances discussed above, therefore, 
it is clear that the petitioner is cer- 
tainly interested to safeguard his inte- 
rest which he has got under the will 
which has given rise to probate case 
No, 23 of 1973 and which is pending. It 
cannot, therefore, by any stretch of im- 
agination be said that the petitioner has 
no interest which gives sufficient right 
to the petitioner, The petitioner tas 
right to enter caveat in the present pro- 
bate case filed by the opposite party. 
The court below therefore acted illegally 
and with material irregularity in the 
exercise of its jurisdiction in holding 
that the petitioner has no locus standi to 
oppose the grant of probate or the 
letters of the will executed by Anurago 
Kuer. It is further held that the im- 
pugned order if allowed to stand would 
cause irreparable injury to the petitioner. 


11. In the result, the application is 
allowed, the impugned order is set aside 
but in the circumstances of the case, I 
would make no order as to costs. The 
court below is now directed to dispose 
: the probate case in accordance with 

We . 


Application allowed. 
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SHAMBHU PRASAD SINGH, 3, 
Bishwanath Prasad, Petitioner v. North 
Eastern Railway and others, Opposite 
Parties, $ 


Civil Revn. No, 587 of 1969, D/- 2-12» 
1977.* : 


Civil P. C. (5 of 1908), Section 86 —= 
Sufficiency of notice — Suit for damages 
against Railway Administration for non- 
delivery — Mention of wrong number of 
railway receipt in notice — Correct num- 
ber mentioned in plaint — Opposite 
party not prejudiced — Mere mention of 


"(Against decision of Y, N, Bhatt, Sm. 
C. C. J, Chapra, Dj- 21-3-1969). © 
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wrong number in notice does not invali- 
date it. AIR 1949 Pat 93 and AIR 1961 
Pat 334, Disting.; AIR 1962 AIl 307, Rel. 
on; AIR 1958 SC 905; AIR 1960 SC-1309 
and AIR 1961 SC 1449, Ref. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1962 All 307 . 

AIR 1961 SC 1449 

AIR 1961 Pat 334 

AIR 1960 SC 1309 

AIR 1958 SC 905 

4950 All LJ 595 i, 
AIR 1949 Pat 93 


Prabha Shankar Mishra, R. P. Singh 
and Krishna Murari, for Petitioner; P. K. 
Bose, for Opposite Parties, 


ORDER :— This application under S. 25 
of the Provincial Small Cause Courts Act 
fs by the plaintiff. His suit for recovery 
of Rs. 282.03 on account of non-delivery 
of one basket of betel leaves consigned 
from Howrah on the Eastern Railway for 
delivery to him at Chapra on the North 
Eastern Railway has been dismissed. The 
Small Cause Court has held in favour of 
the plaintiff on all the points, but one. 
After most of the objections 
raised on behalf of the Railway in its 
written statement that court has held— 


WNA bh bo 


“The claim amounting to Rs. 255/- as 
price of one basket is allowed. The 
packing and other -charges have been 
claimed at Rs. 6/~ which is rather ex- 
cessive and it is reduced to Rs. 3/- only. 
As regards the railway freight Ext. 3 is 
the Railway recelpt which supports the 
claim of Rs. 13.08 palse. The railway 
freight is, therefore, allowed. So far as 
the cost of notice is concerned, it is not 
legally admissible and this fs disallowed.” 
After having held, so, the learned Small 
Cause Court Judge proceeded to examine 
whether the 


plaintiff had a cause. of 


action for the suit and dismissed the suit 
relying on a single Judge decision of 
Allahabad High Court in Dominion of 
India v. Roop Chand {1950 All LJ 595) 
as, in his opinion, the notice under S. 80 
. of the Civil P, C, (hereinafter referred 

to as the ‘Code’) was illegal and invalid 
for it mentioned the number of the rail~ 
way receipt as 387916 though really tha 
number was 387919, 

2. Undoubtedly, the learned Smali 
Cause Court Judge has taken too techni- 
cal a view and, to use the language of 


the Supreme Court In the decisions in © 


Union of India v, Jeewan Ram (AIR 1958 
SC 905); State of Madras v. C, P, Agen- 


OALE, 


cles (AIR 1960 SC 1309} “and S, N. Dutt.” 


v. Union of India (ATR 1961 SC 1449), | 
failed to interpret-the notice sent by. tha: 
plaintiff with the commonsense needed. for. 
the purpose, 
of India (AIR 1962 All 307), a Division 
Bench of the Allahabad High Court has 
held that a suit” against- the railway ad- 
ministration cannot | fail merely because 
a wrong number. of the. railway receipt 
fs given în the notica and that would not 
invalidate the notice, The single Judga 
decision in Dominion of India v, Roop 
Chand (1950 All LJ 595) (supra), there- 
fore, stands overruled by a bench deci 
sion of that very court, 


3. Mr. P. K. Bose, learned counsel for 
the opposite party, has placed reliance 
on a single Judge decision of this court 
in Mohammed Farooq v, Governor Gene- 
ral in Council (AIR 1949 Pat 93) and a 
bench decision in M/s. Chaturbhai 
Bhailalbhai v. Union of India (AIR 1961° 
Pat 334), In neither of these decisions 
the mistake in the notice was as to the 
number of the receipt. Therefore, they 
are not relevant for consideration so far 
the facts of this case are concerned. In 
the plaint the number of the railway re- 
ceipt was correctly given and it cannot 
be said that the defendant-opposite party 
have been prejudiced in any way by 
wrong mentioning of the number of the 
receipt in the notice under S. 80 of the 
Code. The fact that the defendants-op~ 
Posite party could not consider the claim 
of the plaintiff favourably on receipt of 
the notice before institution of the suit 
would only be relevant for the purposes 
of the cost. After the correct railway 
receipt number was given in the plaint, 
I would rather say that it was unfair on 
the part of the railway administration 
to have contested the suit, 


4. In the result, the application is al= 
lowed and the plaintiffs suit is decreed 
to the extent as indicated in the passage 
of the judgment of the court below 
quoted earlier, in this Judgment. In the 
circumstances’ of the case, however, 
there will be no order as to cost either 
for the court below or for this court 
However, the plaintiff-petitioner will be 
entitled to interest pendente lite and 
future at the rate of 6 per cent per 
annum simple on the amount decreed 

from the date of the institution of the 
suit suf til its realisation. _ 
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ae FULL BENCH 
SHAMBHU PRASAD SINGH, S. K. JHA 
AND UDAY- SINHA, JJ.* 
Tuneshwar Prasad Singh and another, 
Petitioners v, State of Bihar, Respondent. 
Criminal Writ Jurisdiction Cases Nos, 
81 and 112 of 1977 D/- 20-1-1978. 
Criminal P. C. (2 of 1974), Ss. 209, 
309(2) and 2(g) — Inquiry — Proceeding 
under S. 209 ig inquiry — Magistrate 
taking cognizance can remand accused to 
custody before committing accused to 
sessions, 1977 BBCJ (HC) 651, Overruled; 
1976 Cri LJ 118 (All) and 1976 Cri LJ 42 
(Delhi), Dissented from. 


A proceeding under S. 209 is fn the 
nature of an ‘inquiry’ within the mean- 
ing of S, 2(g) and as such under the 

rovisions of S. 309(2) read with S. 209 
he Magistrate, after having taken cogni- 
zance of the offence and before the com- 
mittal of the case to the court of session. 
is fully empowered to remand the accus- 
ed to custody. 1977 BBCJ (HC) 651 
Overruled, 1976 Cri LJ 118 (All) and 1976 
Cri LJ 42 (Delhi), Dissented from, 1978 
Cri LJ 1074 (Pat), Disting. (Para 11) 


The term ‘inquiry’ has a very wide 
connotation under the Code and includes 
every inquiry other than a trial, A trial 
within the meaning of the Code is a 
judicial proceeding which ends in either 
conviction or acquittal. An application 
of the mind to ascertain what offence is 
made out on the facts alleged and whe- 
ther such an offence is exclusively triable 
by a court of session is an absolute 
necessity for the Magistrate before he 
can commit the case to a court of session 
under S, 209, Once on a judicial applica- 
tion of such mind the Magistrate comes 
to the conclusion that the’ allegations 
made and the materialy on record (police 
report) attract a particular penal provi- 
sion which, in its turn, is exclusively 
triable by a sessions court, he hag to 
commit. This bringing of the judicial 
mind to bear upon the facts alleged and 
the ascertainment of the particular penal 
provision which ig attracted and as to 
whether such offence is exclusively triable 
by a court of session certainly needs a 
scrutiny — it is a search for knowledge, 
ge ee 


"(The judgments in the case are pointed 
in the order in which they are given in 
the certified copy — Ed.) 
EV/EV/C 37/78/MVJI 
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it is to seek, to scrutinise and to study — 
not a mere mechanical act but an in- 
quiry, albeit, within a very narrow 
compass, A Magistrate is exerting himself 
to discover something. It is extremely 
difficult to take the view that the 
proceedings before the Magistrate, after 
he thas taken cognizance of the offence 
and until he has committed the case to 
the court of session, are not embraced 
within the term ‘inquiry’ as defined in 
S. 2(g) of the Code. It is true that the 
protracted commitment inquiry under the 
provisions of Chapter XVIII of the Code 
of Criminal Procedure, 1898 (old Code) 
has completely been done away with, 
That, however, doeg not mean that any 
proceeding, which is more or less of a 
summary nature involving no detailed 
consideration of facts, will in no case 
be termed an inquiry. The language of 
S. 209 itself makeg it clear that when it 
appears to the Magistrate that the offence 
fs triable exclusively by the court of 
session, he shall commit the case to the 
court of session, When the legislature 
uses the expression ‘it appears to the 
Magistrate’, it means the formation of an 
opinion of the Magistrate on the materials 
on record. This evidently implies a 
judicial application of mind. (Para 5) 


It ig in the fitness of things, therefore, 
that in S. 309(2) of the Code the Legis- 
lature has made a provision for adjourn- 
ing any inquiry from time to time for 
reasons to be recorded and while so 
doing, to remand the accused if in cus 
tody. Taking any different view of the 
matter would render the provision with 
regard to the adjournment of inquiry fn 
S. 309(2) otlose, The term ‘inquiry’ in 
S. 309(2) occurs in the context of the 
exercise of a power to remand the 
accused, if in custody, after cognizance 
has been taken, The rule of harmonious 
construction, therefore, impels one, 
while reading S. 309(2) in juxtaposition 
of S. 209 to hold as a matter of first im- 
pression and, on principle, that the 
proceeding under S, 209 must inevitably 
be embraced within the term ‘inquiry 
as defined in S, 2(g). That it should have 
been so provided in S. 309(2) is in the fit- 
ness of things since some time must 
elapse between the taking of cognizance 
and the order of commitment as the 
Magistrate hag to satisfy himself within 
the meaning of S, 209. (Para 5} 

Even though S. 209 does not specifi- 
cally say that the Magistrate should hear 
the accused before passing an order under 
S. 209 prima facie, the should be heard 
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for determining whether the offence on 
the evidence recorded by the Magistrate 
in the inquiry under S, 202 an offence 
exclusively triable by the court of session 
ig made out. Of course, the ` Magistrate 
is not required to weigh the evidence. 
He was not required to weigh the 
evidence even before the amendment in- 
troduced by the present Code doing away 
with the commitment proceeding under 
the old Code which was like a pre-trial. 
But in the cases where the evidence 
as recorded does not prove all the ingre- 
dients of an offence exclusively triable by 
a court of session, but the Magistrate has 
wrongly passed an order saying that he 
is taking cognizance of an offence under 
such a section’ it will be against the 
ends of justice to hold that in such cases 
even though the mistake is pointed out on 
behalf of the accused, the Magistrate 
cannot revise his earlier order and must 
commit the accused to the court of ses- 
sion. If that be so. then there cannot be 
two standards, one for the cases instituted 
on a police report and another for cases 
instituted otherwise than on a polica 


report, such as on a petition of com- 
plaint. : (Para 13) 
Anno: AIR Comm. Cr. P. C. (7th 


Edn.) S. 2(g) N. 2; S. 209 N. 3; 
N. 18. 


Cases Referred : 


S. 303 


Chronological Paras 


1978 Cri LJ 1074 (Pat) 9 
1977 Cri LJ 1492 (Cal) 10 
1977 Cri LJ 47 (Pat) 4 
1977 Cri LJ 591 (Raj) 4. 8 
1977 BBCJ (HC) 651 4, 6, 14 
(1977) Cri Misc No. 1668 of 1977 D/- 

19-8-1977 (Pat) 4 
1976 Cri LJ 118 (All) 4, 6, 8, 10 
1976 Cri LJ 42 (Delhi) 4,7 


1976 Cri LJ 1655 (Raj) 4, 
1975 Cri LJ 1212: ATR 1975 SC 1465 
AIR 1929 Pat 644 


ol re co 


Lalit Mohan Prasad, Ashwini Kumar 
Hare Ram Sharma and Keshari Kishore 
Sharan in Cr. W. J. C., 91/77 and Braj 
Kishore Prasad No. 2, Krishna Prasad 
Singh, Chandra Shekhar, Udit Narain 
Singh and Harijee Upadhya (in Cr. 
W. J. C. 112/77), for Petitioners; K. D. 
Chatterji, Advocate-General and Lala 
Kailash Bihari Prasad, for 
in both, 


S. K. JHA, J.:—The petitioner of each 
of these two criminal writ cases -feeling 
oppressed and obsessed by his alleged 
illegal detention has praved for a writ of 
habeas corpus. Time and again learned 


Tuneshwar Prasad v. State (FB) (S. K. Jha J.) 


Respondent’ 


A.LR. 


Counsel for the petitioners pressed upon 
our attention the observations of 
Untwalia, J, speaking for the Supreme 
Court in the case of Natabar Parida v. 
State of Orissa (AIR 1975 SC 1465) that 
if the Legislature has, in its wisdom, 
created a ‘paradise for the criminals’ by 
the Cr, P. C., 1973 (hereinafter to be 
referred to as the Code), the courts have 
to abide by the will of the Legislature, 
Such a paradise, it is claimed, has been 
created for the petitioners ‘under the 
command of the Legislature’. Learned 
Counsel for the petitioners, while initiat- 


ing their argument with the aforesaid 
observations, sought to support these 
applications by contending that, since 


there was no power of remand of an 
accused person to custody between the 
time of taking of cognizance of the 
offence by the Magistrate and the com- 
mitment of the case to the court of 
session in cases exclusively triable by 
that court, the Magistrate could not re~- 
sort to his inherent powers for the pur- 
pose of remanding the accused to custody 
in this so-called period of interregnum, 
No exception can be taken to the obser- 
vations relied upon by the. learned 
Counsel for the petitioners that, if the 
Legislature so commands, criminals may 
float in paradise, But the moot question 
before us is as to whether the Legisla- 
ture, in such circumstances as the pre~ 
sent, has left a lacuna or a hiatus to 
provide a frolicking ground for persons 
accused of serious offences, 


2. The point involved in these cases 
has given rise to divergence of judicial 
opinion, The decision of the point is not 
only of great moment to the petitioners 
here concerned but its aspects bring up 
a question of wide public importance and 
it would be well indeed if it could be 
brought home not merely to the parties 
interested in these caseg but to those 
who, in the future, are in the position 
of an accused against whom cognizance 
of an offence has been taken but the 
case hag yet to be committed to the 
court of session in cases exclusively 
triable by the sessions court. The argu- 
ments in these cases on behalf of the 
petitioners have indeed roamed very 
wide but the simple question for consi- 
deration is as to whether, where an 
accused, whose offence has been taken 
cognizance of and whose case has not 
yet been committed to the court of 
session in cases exclusively triable by it, 
it can be said to be still in the stage of 
an inquiry within the meaning of S, 2(g) 


1978 


of the Code, thus empowering the 
Magistrate to exercise his power of re~ 
mand under the provisions of S, 209 
read with S. 309(2) of the Code or is 
only in the stage of some sort of vacuum 
between the conclusion of an inquiry 
and the commencement of the trial. 

3. Before, however, entering into any 
discussion on the question of law posed, 
it would be worthwhile to narrate the 
facts, short as they are, relating to the 
two applications. 

Relevant facts of Cr. W, J. C. 91/77: 


The petitioner is an accused in a case 
being Masaurhi P. S. Case No. 3(6)75 
(State v. Mahendra Pratap Singh) under 
Section 302/34 of the Indian Penal Code 
end Section 27 of the Arms Act, After 
completing the investigation, the police 
submitted charge-sheet which was 
received by the Chief Judicial Magistrate, 
Patna, on 17th Aug., 1976, Cognizance 
was taken by the Chief Judicial Magis- 
trate on 8-12-76, The case has not yet 
been committed to the court of session. 


Facts relating to Cr. W. J. C. 112/774 


The petitioner is an accused in Bikram 
P. S. Case No. 5(5)77 under S. 302/34 of 
the J. P. C. and S. 27 of the Arms Act, 
Charge-sheet was 
police on 3rd June, 1977 and the learned 
Sub-divisional Magistrate, Danapur, took 
cognizance under S, 302/34, I. P. C. and 
S, 27 of the Arms Act on 7th June, 1977, 
The case of the petitioner has not yet 
been committed to the court of session. 


4, On these facts, the common ques- 
tion, which arises for decision in these 
cases, is as to whether the Magistrate 
has any power to remand the accused 
persons to custody between the date of 
taking of cognizance of the offences and 
the date of commitment of the case to the 
court of session; in other words, what is 
the true interpretation of the provisions 
of S. 209 read with S. 309(2) of the 
Code, A Bench of the Allahabad High 
Court in the case of Lakshmi Brahman 
v. State (1976 Cri LJ 118) has taken the 
view that the proceeding under S, 209 of 
the Code is not a part of any inquiry 
nor a part of trial and, as such does not 
warrant the accused to be remanded to 
jail custody by the Magistrate before 
whom the commitment proceedings are 
pending. This view has been adopted by 
a Bench of thig court in the case of 
Shankar Singh v. The State (Cri WJC 24 
of 1977 decided on 28-6-77)*. A discordant 
and contrary note has been struck by a 


*Reported in 1977 BBCJ (HC) 651 


submitted by the 
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Bench of Rajasthan High Court in the 
case of Swaroop Singh v, State of Rajas- 
than (1976 Cri LJ 1655) and more 
directly and frontally by a learned single 
Judge of that very court in the case of 
Ramjidas v, State of Rajasthan (1977 Cri 
LJ 591). In the case of Prem Sukh Lal v. 
State (1977 Cri LJ 47) (Pat), a case decid- 
ed by S, Ali Ahmad J, of this court earlier 
than the Bench decision of this court ‘in - 
the case of Shankar Singh (Supra) the 
decision is more in consonance with the 
Rajasthan view whereas the judgment of 
a learned single Judge of the Delhi High 
Court in the case of State v. Jai Ram 
(1976 Cri LJ 42) leans towards the 
Allahabad view, Some other decisions, to 
which we were referred, I shall advert to 
later at a more appropriate place. 
Birendra Prasad Sinha, J. has also 
expressed his doubt with regard to the 
correctness of the Allahabad and the 
Patna Bench decisions referred to above 
in Criminal Miscellaneous 1668 of 1977 
(Jaya Prakash Singh v. State of Bihar) 
and referred that case to a Division 
Bench by an order dated 19th Aug. 1977. 
When Cri. W.J.C. 112/77 wag heard by a 
Division Bench, both the learned Judges— 
Shiveshwar Prasad Sinha & Shivanugrah 
Narain, JJ. — felt in view of the im- 
portance of the point and divergence of 
Judicial opinion that the matter be heard 
by a Full Bench. Hence, it has fallen to 
our lot to consider the question and to 
pronounce as to which of the two diver- 
gent views is tenable in law. Which of 
the decisions aforementioned ‘appears to 


make the way of error luminous — that 


is the precise question which we are 
called upon to answer, 


5. It is worthwhile to reproduce 
Ss, 209 and 309 (2) of the Code.— 

“209. When in a case instituted on a 
police report or otherwise, the accused 
appears or is brought before the Magis- 
trate, and it appears to the Magistrate 
that the offence is triable exclusively by 
the Court of Session, he shall — 

(a) commit the case to the court of 
session; 

(b) subject to the provisions of this 
Code relating to bail, remand the accused 
to custody during, and until the conclu- 
sion of, the trial; 

(c) send to that court the record of the 
case and the documents and articles, if 
any, which are to be produced in 
evidence; 

(d) notify the Public Prosecutor of the 
commitment of the case to the Court of 
Session.” 
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"309(2) If the court, after taking cogni- 
zance of an offence, or commencement of 
trial, finds it necessary or advisable to 
postpone the commencement of, or 
adjourn, any inquiry or trial, it may, 
from time to time, for reasons to ba 
recorded, postpone or adjourn the same 
on such terms as it thinks fit, for such 
time as it considerg reasonable, and may 
- by a warrant remand the accused if in 
custody : 

Provided that no Magistrate shall re- 
mand an accused person to custody 
under this section for a term exceeding 
fifteen days at a time: 


Provided further that when witnesses 
are in attendance, no adjournment or 
postponement shall be granted, without 
examining them, except for special rea~ 
sons to be recorded in writing.” 


It would thus be seen that, when an 
offence is exclusively triable by a court 
of session in a case instituted on a polica 
report or otherwise and the accused 
appears or is brought before the Magis< 
trate, he shall commit the case to the 
court of session and, subject to the pro- 
visions of the Code releting to bail, re- 
mand the accused to custody during and 
until the conclusion of the trial. After 
taking cognizance. of an offence, if tha 
court finds it necessary or advisable to 
postpone the commencement of, or 
adjourn, any inquiry or trial, it may 
remand the accused if in custody, under 
the provisions of S. 309(2). It seems ta 
me the beginning of wisdom in this 
matter to draw a real distinction between 
two thingg — trial and inquiry. Is a 
proceeding under S. 209 of the Code a 
trial? The answer clearly ig in the nega- 
tive, Is this then an inquiry? If the ans- 
wer be in the negative, cadit quaestio — 
the petitioners must succeed, If, on the 
contrary, it is an inquiry, the power of 
remand {s expressly conferred on the 
Magistrate by S. 309(2) read with S. 209 
of the Code, This at once leads me to 
the definition of the term ‘inquiry’ in 
S. 2 (g) of the Code, which runs thus— 

“ Snquiry’ means every inquiry, other 
than a trial conducted under this Code 
by a Magistrate or Court.” 


The definition of the term ‘inquiry’ by 
itself does not, in my view, lead us very 
far, At the same time, it will be seen 
that the term ‘inquiry’ has a very wide 
connotation under the Code and includes 
every inquiry other than å trial One 
thing is well settled and that is that a 
trial within the meaning of the Code is a 
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judicial proceeding which ends in either| 
conviction or acquittal The dictionary 
meaning of the term ‘inquiry’, however, 
fs, according to the New Standard Dic- 
tionary, investigation into facts, causes, 
effects and relations generally and ‘to 
inquire’ has been defined to mean in the 
same dictionary ‘to exert oneself to dis- 
cover something’, “Inquiry is a road to 
truth”, said Gladstone. The Chambers’s 
Twentieth Century Dictionary lays down 
the meaning of the term ‘to inquire’ as 
“to ask; to seek” and the term ‘inquiry’ 
as the “search for knowledge; investiga~ 
tion; a question”, An application of the 
mind to ascertain what offence is made 
out on the factg alleged and whether such 
an offence is exclusively triable by a 
court of session issan absolute necessity 
for the Magistrate before he can commit 
the case to a court of session under 
S, 209 of the Code, Once on a judicial 
application of such mind the Magistrate 
comes to the conclusion that the allega- 
tions made and the materials on record 
(police report) attract a particular penal 
provision which, in its turn, Ig exclusive- 
ly triable by a sessions court, he hes to 
commit. Thig bringing of the judicial 
mind to bear upon the facts alleged and 
the ascertainment of the particular penal 
provision which is attracted and as to 
whether such offence is exclusively triable 
by a court of session certainly needs a 
scrutiny — it is a search for knowledge, it 
is to seek, to scrutinise. and to study — not 
a mere mechanical act but an inquiry, 
albeit, within a very narrow compass, A 
Magistrate is exerting himself to discover 
something. It is extremely difficult to 
take the view that the proceedings before 
the Magistrate, after he has taken cogni- 
zance of the offence and until he has 
committed the case to the court of ses- 
sion, are not embraced within the term 
‘inquiry’ ag defined in S, 2(g) of the Code. 
It is true that the protracted commitment 
inquiry under the provisions of Chapter 
XVII of the Cr, P, C, 1898 (old Code) 
has completely been done away with. 
That, however, does not mean that any 
proceeding, which is more or less of a 
summary nature involving no detailed 
consideration of facts, will in no case be 
termed an inquiry, The language of 
S. 209 itself makeg it clear that when it 
appears to the Magistrate that the offence 
is triable exclusively by the court of 
session, he shall commit the case to the 
court of session, When the legislature 
uses the expressfon ‘it appears to the 


Magistrate’, it means the formation of an 
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pinion of the Magistrate on the materials 
lon record, This evidently implies a judi~ 
cial application of mind, Let ug take a 
concrete example, An accused assaults a 
person with a hard blunt substance 
such as a lathi, on his thigh, causing a 
simple hurt, The police in tts charge 
sheet makes out a report of an offenca 
under S. 307 of the I, P, C. Is the Magis- 
trate like an automaton bound to com- 
mit the case to the court of session? Has 
not the Magistrate to satisfy himself from 
the materials in the police report that 
the offence is not such as fs exclusively 
triable by a court of session? Any nega- 
tive answer to this question posed by me 
will in my view, be an absurd proposi- 
tion. This application of the judicial 
mind by the Magistrate to the materials 
in the police report to find out as to 
whether an offence exclusively triable by 


a court of session has been made out or - 


not, cannot be anything but an inquiry, 
The question as to whether the Magis- 
trate is bound to afford to the accused an 
opportunity of being heard on the point 
whether or not the case ig one exclusively 
triable by the court of session is wholly 
academic, It is in the fitness of things, 
therefore, that in S. 309(2) of the Code 
the Legislature has made a provision for 
adjourning any inquiry from time to 
time for reasons to be recorded end, 
while so doing, to remand the accused 
if in custody, Taking any different view 
of the matter would render the provix 
sion with regard to the adjournment of 
inquiry in S, 309(2) of the Code otiose, 
The term ‘inquiry’ in S, 309(2) occurs in 
the context of the exercise of a power to 
remand the accused, if in custody, after 
cognizance hag been taken. The rule of 
harmonious construction, therefore, im~< 
pels me, while reading S, 309(2) in 
juxtaposition of S, 209 of the Code, to 
hold as a matter of first impression and, 
on principle, that the proceeding under 
S. 209 must inevitably be embraced 
within the term ‘inquiry’ as defined in 
S. 2(g), That it should have been so 
provided in Section 309(2) is in the fit- 
ness of things since some time must 
elapse between the taking of cognizance 
and the order of commitment ag the 
Magistrate has to satisfy himself within 
the meaning of S, 209 of the Code, In 
the context of S. 209 of the Code, I em 
tempted to usa the words of Courtney~ 
Terrell, C, J, speaking for the Bench in 
the case of Hema Singh v, Emperor (AIR 
1929 Pat 644 at p, 646)a 
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“In other words, a trialis a judicial 
proceeding which ends in conviction or 
acquittal. All other proceedings are mere 
inquiries,” 


6. Judging in this fight, I shall now 
advert to the case lew to which our 
attention was drawn in course of argu- 
ments, Learned Counsel for the peti- 
tioners vehemently relied on the Bench 
decision of the Allahabad High Court in 
the case of Lakshmf Brahman (1976 Cri 
LJ 118) (supra}, In that case the learned 
Judges have held that In a case exclu- 
sively triable by a court of session once 
the police submits the charge-sheet and 
investigation of the case is over, the 
Magistrate cannot authorise the detention 
of an accused under S, 167 of the Code. 
It has further been held that the authority 
of a Magistrate to remand an accused to 
custody, after he has taken cognizance 
of.an: offence, cannot also be gathered 
from S, 209 of the Code, The power to 
remand the accused to custody under 
S, 209 can be exercised only while mak- 
ing an order committing the accused to 
court of session. Thus, if, for some rea- 
son, the Magistrate defers the making 
of an order committing the case to the 
court of session, he cannot, after taking 
cognizance of the offence, remand the 
accused to custody under S, 209, The 
power to remand the accused under 
S. 309(2) can be exercised only when a 
court, after taking cognizance of an 
offence or commencement of trial, finds . 
it necessary or advisable to postpone the 
commencement of or adjourns, any 
inguiry or trial, In a case which is exclu- 
sively triable by a Court of Sessfon the 
Magistrate, while proceeding to commit 
an accused under S. 209 of the Code 
does not conduct any inquiry as con- 
templated by S, 309 of the Code, Thus, 
an order remanding the accused persons 
fo custody made after the police had 
submitted the charge-sheet could not be 
fustified even under S, 309(2) of the 
Code, The reason advanced by the 
learned Judges of the Allahabad High 
Court in Lakshmi Brahman’, case is, if I 
may say so with utmosé respect, fallaci- 
ous, In para 10 of the judgment, having 
referred to the definition of the term 
‘Ynquiry’ In S, 2(g) of the Code, the 
fearned Judges proceed fo consider the 
various provisions in the Code wherein 
the proceedings before a Magistrate or 
court have been described as inquiry. 
The learned Judges have dwelt at great 
length upon the provisions of Ss. 84, 116, 
t25, 137, 138, 145 and 176 of the Code 
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and have concluded at the end of para 
10 that these various provisions are 
attracted towards holding of inquiry in 
respect of matters other than those 
which concern offences, Then they go 
on to consider some of the provisions in 
the Code which comtemplate holding of 
inquiries in connection with offences, and 
in this connection refer to Ss, 159 and 
202. It has been held that S. 159 em- 
powers a Magistrate receiving report 
under S. 157 from an officer in charge 
of a police station either to direct the 
police to investigate the case or, if _he 
thinks to proceed or deputes any Magis- 
trate subordinate to him to proceed, to 
hold a preliminary inquiry. Similarly 
S. 202 hag been noticed as providing 
that any Magistrate on receipt of a com- 
plaint of an offence of which he is 
authorised to take cognizance or which 
has been made over to him under S. 192 
of the Code may, if he thinks fit, post- 
pone the issue of process against the 
accused and either inquire into the case 
himself or direct investigation by the 
police officer, Having so discussed, the 
various provisions of the Code, the 
learned Judges observe in para 12 of the 
judgment that — 


If the provision contained in S. 2(g) 
fs interpreted in the light of the afore- 
mentioned provisions of the Code (relat- 
ing to inquiries), it becomes obvious that 
‘inquiry’ is the name given to a proceed- 
ing conducted under the Code by a 
Magistrate or a court, other than a trial, 
for ascertaining or verifying facts with a 
view to take some action under the 
Code,” 


The proposition as enunciated in para 
12 aforementioned is unexceptionable, 
for that is how S. 2(g) defines the term 
‘inquiry’ itself, With all humility I ven- 
ture to say that when the stage of appli- 
cation of this principle to the facts of 
. Lakshmi Brahman’s case arose, fallacy 
has subcutaneously crept in. For, while 
correctly laying down the definition of 
the term ‘inquiry’, the learned Judges 
seem to proceed upon the assumption 
that the inquiry must be something in 
the nature akin to that conducted under 
the sections heretofore mentiond, Tlus- 
trations do not exhaust the definition 
necessarily. In para 13 of the judgment 
it has been said — 


“These sections (reference is made to 
Ss. 204, 207, 208 and 209) do not contem- 
plate that before committing the case to 
Sessions the Magistrate should conduct 


Tuneshwar Prasad v. State (FB) (S. K. Jha J.) 


A. LR, 


some proceeding with a view to ascertain 
or verify facts, S, 209 of the Code 
merely requires the Magistrate, taking 
cognizance of an offence on the basis of 
a police report, to look into the report 
and if he finds that the case is-triable 
exclusively by Court of Session to make 
an order committing the case to Sessions, 
Since in such a case the Magistrate tak- . 
ing cognizance of the offence is not re- 
quired to conduct any proceeding for 
ascertaining or verifying facts with a 
view to commit the case to sessions, it 
cannot be said that the provisions con- 
tained in Ss. 204, 207 to 209 of the Code 
contemplate an inquiry under the Code.” 
Here is the fallacy of petitio principii, 
The learned Judges have already begged 
the question that there is nothing to 
be done in a proceeding under S, 209 as 
contemplated by the Code; no applica- 
tion of the mind by the Magistrate pass- 
ing the order of committal to the court 
of session is required, Therein lies the 
rub, Againin paral5 of the judgment the 
learned Judges have, if I may say so with 
great respect, fallen into the same error 
when they go on to say that the Code 
does not contemplate that after taking 
cognizance the Magistrate should conduct 
any proceeding for ascertaining or veri- 
fying facts on the basis of which he is 
to decide whether or not to commit the 
case to the court of session, An inquiry, 
as I have already held above, may be a 
protracted one or a short one. All the 
same it remains an ‘inquiry’, If any pro- 
ceeding entails an application of mind 
by the Magistrate or the court to ascer- 
tain what offence is made out on the 
facts as appear from the police report 
and as to whether such an offence is 
exclusively triable by a court of session 
or not, that is also an inquiry, In my 
view, therefore, the Bench decision of 


. the Allahabad High Court in Lakshman 


Brahman’s case does not correctly lay 
down the law in this regard, So far as 
the Bench decision of this court in the 
ease of Shankar Singh (Supra)* is con- 
cerned, no independent reason has 
been advanced but the Allahabad’ deci- 
sion has merely been followed without 
any additional reason and without testing 
the correctness of the proposition laid 
down therein, 


7. Our attention was next Invited 
to a decision of a learned single Judge 
of the Delhi High Court in the 
ease of State v. Jai Ram (1976 Cri. 


*Reported in 1977 BBCJ (HC) 651 
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LJ 42) (supra), In that-case R. N. Aggar- 
wal, J., held that under S. 209 the 
Magistrate is only to examine the police 
report and other documents mentioned 
in S. 207 and find out whether the facts 
stated in the report make out an offence 
triable exclusively by the court of ses- 
sion, Once he reaches the conclusion that 
the facts alleged in the report make out 
the offence triable exclusively by a court 
of session, he is to do no more than 
commit the case to the court of session.. 
In forming the opinion, the Magistrate 
would not weigh the evidence and the 
probability of the case, He is not requir- 
ed to hear the accused. In other words, 
he is not to hold a judicial inquiry, This 
judgment, if it be construed to mean that 
the proceeding under S, 209 of the Code 
is not an inquiry at all, must, to that ex- 
tent, be held to have been wrongly de- 
cided, But the very first part of the judg- 
ment, in which it has been held that under 
S. 209 of the Code the Magistrate is to ex- 
amine the police report and other docu- 
ments mentioned in S, 207 and find out 
whether the facts stated in the report make 
out an offence triable exclusively by a 
court of session, clearly re-inforces the 
view that I have taken, namely, that the 
Magistrate is not to act like an automa- 
ton. He hag to examine the police report. 
He has to examine the other documents 
mentioned in S, 207. He has to find out 
whether the facts stated in the report 
make out an offence, triable exclusively 
by a court of session. In doing all these, 
the Magistrate, in my view, is certainly 
conducting an inquiry, It is not necessary 
to dilate upon the question as to whether 


it is a part of judicial inquiry or not. 
For, if it is an inquiry, S. 309 (2) read 
with S, 209 of the Code ‘confers the 


necessary jurisdiction on the Magistrate 
to remand the accused to custody. 


8 We were next referred to a 
Bench decision of the Rajasthan High 
Court in the case of Swaroop Singh 
(1976, Cri LJ 1655) (supra). In that 
ease the learned Judges took the 
view, which ig in consonance’ with 
the view that I have taken of the 
matter, that the proceedings taken under. 
S. 209 of the Code by the Magistrate 
would squarely fall within the ambit of 
the term ‘inquiry’ and the Magistrate has 
power under S, 309 (2) to remand the ac- 
cused to custody if inquiry under S. 209 
is adjourned or postponed, The Bench 
decision of the Allahabad High Court: 
in Lakshman Brahman’s case (1976 Cri 
LJ 118) was teken notice of by the Rajes- 
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than Division Bench in Swaroop Singh's 
case but the learned Judges merely dis- 
tinguished Lakshmi Brahman’s case by 
saying in para 10 of the judgment that 
in that case “this question was not direct- 
ly in issue before the Judges and, there- 
fore, the observations of the learned 
Judges while dealing with the scope of 
S. 309 (2) of the Code can hardly be of 
any assistance to Mr. Bhimraj.” When, 
however, subsequently the matter came 
up for consideration before a learned 
single Judge of the Rajasthan High Court 
in the case of Ramjidas (1977 Cri LJ 591), 
(supra) the learned Judge dissented from 
the Allahabad Bench decision, I fully 
endorse the reasons given by the learned 
single Judge of Rajasthan High Court. 


9. Learned Counsel for the petitioners’ 
however, drew our attention to yet ano- 
ther Bench decision of this court in the case 
of Ramdeo Mahto aliag Sukhdeo Mahto 
v. State of Bihar (Cri WJC 30 of 1977) 
decided on 18th April, 1977: (Reported in 
1978 Cri LJ 1074) (Pat) by M. M. Prasad 
and M. P., Singh, JJ. In that case the ques- 
tion waa whether there is any provision in 
the Code which would directly apply to 
a case where investigation is over and 
report in the final form has been sub- 
mitted but neither cognizance of the 
offence hag been taken nor has the ac- 
cused appeared or been produced so as 
to enable the court to commit him to the 
court of session. It was held ‘that the 
Magistrate had no jurisdiction to pass the 
order of remand until after he had taken 
cognizance and proceeded in accordance 
with law, The order of remand resulting 
in the detention of the petitioner was 
held to be illegal and invalid. The point, 
which has fallen for our consideration 
was, therefore, not at issue in that case. 
However, in para 12 of that judgment, 
M. M. Prasad J., speaking for the Bench, 
observed as follows: 


“It ig obvious, even though the Legis- 
lature has not said so in so many words, 
that S. 209 is attracted only after the 
Magistrate has taken cognizance of the 
offence, True, it igs not said that he has 
to do so after he has taken 
but it is obvious that the Magistrate is 
asked to apply his mind to the facts be- 
fore him with a view to take action, 
namely, if it is a case triable by a court 
of session, he has to commit the accused 
and if it is not so, he has to try the ac- 
cused. The very fact that he has to de- 
termine this after the application of his 
mind makes it obvious that he has to take 


cognizance . 
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cognizance of the offence. It is well 
known that the Magistrate takes cogni- 
zance of an offence when he applies his 
mind with a view to proceed under the 
provisions of Chapters XV and XVI of 
the Code, Obvious, therefore, the right to 
remand an accused to custody under 
cl. (b) cannot be exercised unless the 
Magistrate commits the accused to the 
court of session ...... a 


The first part of the observation 
extracted above does go to reinforce my 
view that a proceeding under Section 209 
is in the nature of an inquiry. The 
point in the last part of the observation, 
however, did not fall for consideration 
before the learned Judges, and, there- 
fore, must be treated as being mere 
obiter dictum. 


10. We were next led to a Bench deci- 
sion of the Calcutta High Court in the case 
of Kamal Krishna De v. State (1977 Cri LJ 
1492), That case arose out of a complaint 
case and not ona police report. The point, 
however, that was raised in that case 
wag whether the Magistrate could 
approach the case in a mechanical man- 
ner to commit the accused without re- 
cording a finding that from materials on 
record it appeared to him that the 
offences complained of are exclusively 
triable by the court of session and whe- 
ther absence of such a finding would 
vitiate the order of commitment, In that 
context, it was held at page 1495 — 


. The contention raised by Mr. Banerjee 

raises the question what will be the true 
construction of the words ‘it appears to 
the Magistrate’ in S. 209, If the conten- 
tion of Mr. Banerjee is to be accepted, 
then these words give Jurisdiction to 
decide whether or not there should be 
commitment. The normal connotation of 
the word ‘appears’ is ‘seems’ or to be in 
one’s opinion. So it is the mere opinion 
of the Magistrate that must prevail. The 
words ‘it appears to the Magistrate’ do 
not connote satisfaction of the learned 
Magistrate to enable the superior court to 
judge whether there was sufficient ground 
for satisfaction, Preliminary inquiry by 
- a Magistrate in cases exclusively triable 
by court of session has been dispensed 
with as such an inquiry served no useful 
purpose and involved a great deal of 
infructuous work causing delay in the 
trial of sesgions cases, There was no 
scope for any inquiry after the processes 


were issued in the instant case. The 
learned Magistrate after performing 
some preliminary duties referred to 


. nature of obiter dictum, but, 
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earlier is to formally commit the case, 
The words ‘it appears to the Magistrate’ 
are obviously put in for the purpose of 
making the Magistrate the sole authority 
on the question and do not introduce any 
new aspect. It depends upon the opinion 
of the Magistrate not upon the fact of 
sufficiency or insufficiency of materials. 
That this is so will be evident from the 
fact that (apart from an order of commit- 
ment in compliance with mandatory 
(provisions) of S, 209 Cr, P. C.) the 
Magistrate merely on report of a police 
may commit an accused to court of ses~ 
sion on perusal of the same without any 
inquiry, if it appears to him that the 
offence In respect of which charge-sheet 
has been submitted is triable only by 
the court of session.” 


It will thus be seen that the Bench of 
the Calcutta High Court wag seized with 
the question as to whether it was incum~ 
bent upon the Magistrate to record a 
finding before he could commit the case 
to a court of session in cases exclusively 
triable by that court. The ratio of the 
decision is that it is not incumbent upon 
the Magistrate to do, It was merely in 
that context that the term ‘preliminary in- 
quiry’ came to be used, It is universally 
accepted that the preliminary inquiry as 
envisaged by Chapter XVIII of the old 
Code is no longer in vogue under the 
new Code, What, in essence, the decision 
says is that the weighing of evidence for 
the purpose of finding out a prima facie 
case which constituted a preliminary 
inquiry under Chapter XVII of the old 
Code and which required the committing 
Magistrate to record his reasong for 
commitment has been . dispensed with, 
under the new Code, It is in that sense 
that the term ‘prelimin inquiry or 
the term, ‘inquiry’ loosely speaking, has 
been used in this decision. The point 
which hag fallen for our consideration 
was not canvassed there and any obser- 
vation contrary to the view that I have 
taken must be taken to be merely in the 
if per 
chance the Bench decision of the Cal- 
cutta High Court be construed ag affirm- 
ing the view of the Allahabad Bench 
decision in Lakshmi Brahman’s case 
(1976 Cri LJ 118) then, to that extent, I 
must hold it to have been wrongly 
decided. 


11. Having examined 


the question| 
very closely and having 


considered the 


‘matter in all its ramifications, I unhesitat- 


ingly hold that a proceeding under Sec- 
tion 209 of the Code is in the nature of 
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an ‘inquiry’ within the meaning of S, 2(g) 
of the Code, and, as such under the 
provisions of S, 309(2) read with S. 209 
the Magistrate, after having taken cogni- 
zance of the offence and before the com- 
mittal of the case to the court of session, 
is fully empowered to remand the accus= 
ed to custody, There is thus no merit in 

ese applications, They are accordingly 
|dismissed, 


SHAMBHU PRASAD SINGH, J.:— 
12, I agree, However, I would like to 
add a few observations of my own. Sec- 
tion 2 (g) of the Code which defines “in- 
quiry” has already been quoted in the 
lucid and elaborate judgment of my 
learned brother S. K. Jha, J. S. 2 (i) of 
the Code defines “Judicial proceeding” as 
follows :— 


“ ‘Judicial proceeding’ includes any pro- 
ceeding in the course of which evidence 
fs or may be legally taken on oath," 


If inquiry was to mean only such a pro~ 
ceeding in course of which evidence is or 
may be legally taken on oath, then there 
would have been no necessity for the 
framers of the Code to define “judicial 
proceeding” separately, The fact that 
“judicial proceeding” has been defined 
separately in the Code Indicates that 
inquiry ig a term of wider connota- 
tion and may include even such pro- 
ceedings where it may not be neces- 
sary to legally take evidence on 
oath, Therefore, even where evidence 
is not taken on oath but if the 
Magistrate or court hag to ascertain 
or verify facts with a view to take 
some action under the Code, that 
will be an inquiry and, as pointed out by 
my learned brother S. K. Jha, J., the 
Magistrate while passing an order under 
S. 209 of the Code has to ascertain whe- 
ther the offence ig triable exclusively 
by the court of session or not. During the 
period when the Magistrate receives 
charge-sheet from the police and takes 
cognizance and till he passes an order 
under S, 209 of the Code, the matter is 
pending inquiry before him for ascer- 
taining whether the offence made out on 
the evidence- recorded by the police is 
exclusively triable by the court of ses- 
sion or not, The Code does not provide 
for commitment of the accused to the 
court of session In cases exclusively tri- 
able by the court of session on the day 
he takes cognizance af an offence on 
receipt of the charge-sheet from the 
police. He can pass an order of commit- 
ment only after copies of documents 


mentioned in S, 207 of the Code are sup~ 
plied to the accused, The copies of those 
documents can be supplied only after the 
accused appears, Therefore, ordinarily it 
may not be possible to pass an order of 
commitment on the very first day the 
accused appears or Ig brought before the 
Magistrate, It is difficult to think that 
the framers of the Code Intended to make 
a law that howsoever serious may be the 
crime the accused cannot be remanded 
to custody after he appears or brought 
before the Magistrate and before he is 
committed to the court of session, When 
the definition of the term “inquiry” is 
comprehensive enough for holding that 
the matter fs pending inquiry after tak- 
ing of cognizance and before commitment 
of the accused to the court of session, it 
will be against well-established canong of 
interpretation to hold that the matter is 
not pending inquiry during that period. 
Every provision of law has to be inter- 
preted which enhances the cause of jus- 
tice, It has not to be given such an in- 
terpretation as to defeat the ends of jus~ 
tice, 


13. Now, as if will appear from S. 209 
of the Code, its application is not limi- 
ted only to cases instituted on a police 
report, It is also applicable to cases in~ 
stituted otherwise, ie. on a petition of 
complaint. In cases where cognizance is 
taken on a petition of complaint of offen- 
ces which are exclusively triable by the 
court of session, an inquiry as envisaged 
by S. 202 of the Code has to be held in 
which the complainant has to be called 
upon to produce all his witnesses and 
examine them on oath before summoning 
the accused, A question arises, does this 
inquiry come to an end as soon as the 
Magistrate summons the accused for a 
particular offence for appearing before 
him on a date or on other date or dates 
to which the case is adjourned and the 
Magistrate passes an order committing 
the accused to the court of session hold- 
ing that the accused is exclusively triable 
by the court of session? In my opinion, 
the answer will be obvious that the in- 
quiry continues till the order of commit- 
ment is passed and it does not terminate 
on the date an order is passed summon- 
ing the accused to appear before the 
Magistrate, Even though S, 209 of the 
Code does not specifically say that the 


Magistrate should here the accused be- 
fore passing an order under S. 209 of the 
Code, prima facie, I am of the view that 
he should be heard. for determining whe- 
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ther the offence on the evidence recorded 
by the Magistrate in the inquiry under 
S. 202 of the Code an offence exclusively 
triable by the court of session is made out, 
Of course, the Magistrate is not required 
to weigh the evidence, He was not requir- 
ed to weigh the evidence even before 
the amendment introduced by the present 
Code doing away with the commitment 
proceeding under the old Code which was 
like a pre-trial, But in the cases where 
the evidence as recorded does not prove 
all the ingredients of an offence exclu- 
sively triable by a Court of session, but 
the Magistrate has wrongly passed an 
order saying that he is taking cognizance 
of an offence under such a section it will 
be against the ends of justice to hold 
that in such cases even though the mis- 
take is pointed out on behalf of the ac- 
cused, the Magistrate cannot revise his 
earlier order and must commit the ac- 
cused to the court of session. If that be 
so, then there cannot be two standards, 
one for the cases instituted on a police 
report and another for cases instituted 
otherwise than on a police report, such 
as on a petition of complaint, As 
on the facts of the present cases 
is not necessary to give a definite 
finding on the question whether the 
accused has got a fright of being 
heard under S, 209 of the Code or not be- 
fore the Magistrate passes an order of 
commitment, I do not propose to discuss 
this question any further and record a 
definite finding on that question but, 
in my view, there cannot be any doubt 
that the matter is pending inquiry after 
summoning the accused till his commit~ 
ment to the court of session and ag such 
S. 309 of the Code is applicable and the 
accused can be remanded to custody if 
heis not granted bail during that period, 





UDAY SINHA, J.:— 14. I have no 
manner of doubt that a Magistrate has 
power to remand an accused to custody 
between the period of taking cognizance 
and commitment of the case to the court 
of session. That power is to be found 
in S. 309 of the Code. The adjudication 
by a Magistrate in regard to a case whe~ 
ther it is exclusively triable by the court 
of session or not must be held to be ‘in- 
quiry’. It must be go held that deter- 
mination is not trial. All determination 
under the Code that are not trial, are ‘in~ 
quiry’, as S, 2 (g) of the Code clearly 
lays down. It was conceded at the Bar 
on all hands that if that determination 
is ‘inquiry’, there ig a power of remand. 
I am, therefore, in complete agreement 


Kishorilal v. Gopal (A L. Agrawal J.) 


ALR 


with the view of learned brother S. K, 
Jha, J, that a committing Magistrate is 
clothed with the power of remanding an 
accused and that the cases of Lakshmi 
Brahman (1976 Cri LJ 118) (All), Shankar 
Singh* and Jairam (1976 Cri LJ 42) (Delhi), 
referred to earlier by learned brother 
$ K. Jha, J, do not lay down. the. correct 
aw, 

Application dismissed, 


*Reported in 1977 BBCJ (HC) 651, 





AIR 1978 PATNA 234 
HARI LAL AGRAWAL, J. 

Kishorilal Saraff, Petitioner v. Gopal Tulsi- 
yan and others, Opposite Party. 

Civil Revn. No. 88 of 1977, D/- 14-11- 
1977°. i; 

Bihar. Buildings (Lease, Rent and Eviction) 
Control Act (8 of 1947), S. 11-A — Unlaw- 
ful order of Court extending time to deposit 
arrears of rent — Deposit made within er- 
tended time — Whether can save tenant 
from ejectment, i 

An order was passed by thè Court under 
S. 11-A fixing a date before which the ten- 
ant was required to pay the arrears of rent. 
He applied to the Cowt on such date for 
grant of further period which was granted by 
the Court. He deposited the arrears within 
the extended period. However the Court had 
no jurisdiction to grant such extension. The 
landlord applied for striking off the defence 
of the tenant on the ground of default in 
payment of arrears within the prescribed 
time. 

Held that had the prayer of the tenant to 
grant extension been refused, he might have 
chosen to deposit the amount on the date it- 
self as he was within time on that date. 
Therefore, although the grant of extension 
was bad in law, the tenant should not be 
made to suffer on account of the mistake of 
the Court. The position might have been dif- 
ferent if extension had been prayed for after 
expiry of the statutory period. (Para 5) 


G. C. Bharuka, for Petitioner; Kamtesh- 
wari Prasad, for Indra Bhanu Singh and 
Vindhya Keshari Kumar, for Opposite Party. 

ORDER:— The petitioner who is defen- 
dant first party in an action for ejectment 
from the premises in suit, has come up to 
this Court against the order of the learned 


°(Against Order of B. B. Sinha, Munsif, 
Khagaria, D/- 16-12-1976.) 
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Munsif, Khagaria striking out his defence 
against ejectment. The question that arises 
for consideration in this case is as to whe- 
ther a tenant who deposits the arrears of 
rent within the time wrongly extended by 
the Court is liable to suffer the penalty of 
his defence against ejectment being struck 
off under the provisions of S. 11-A of the 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act, 1947 hereinafter referred to as 
the Act. 


2. An order under S. 11-A of the Act 
was passed by the court below on 80-10-76 
allowing time to the petitioner till the 15th 
of Nov. 1976, to deposit the arrears of rent. 
On that date, i. e. 15th November itself, the 
petitioner made an application for extension 
of the period allowed to him to deposit the 
arrears of rent. In view ofa large number of 
decisions of this Court, the Court below was 
not empowered to extend the statutory period 
which was originally allowed by it to the de- 
fendant petitioner to make the deposit, but 
the learned Munsif instead of rejecting the 
application, granted extension to the peti- 
tioner to make the deposit up to the 22nd 
of Nov. 1976. The petitioner, however, de- 
posited the amount within this period and 
the deposit was accepted by the trial court. 


8. The plaintiff opposite party made an 
application on the 22nd of Nov. 1976, for 
striking out of the defence of the petitioner 
on the plea that the petitioner had commit- 
ted default by not making the deposit within 
the statutory period, i. e, 15th of Nov. 1976, 
originally allowed by the trial Court This 
petition was ultimately taken up for consi- 
deration on the 16th of Dec. 1976, and by 
that order the learned Munsif struck off the 
defence of the petitioner against his eject- 
ment. There is no discussion in the impugned 
order of any matter, much less the effect ot 
granting of the extension to the petitioner. 

4. Learned counsel appearing on behalt 
of the petitioner contends that although the 
court below might have had no authority in 
point of law to grant any extension to his 
client for making the deposit in question, 
since the extension was granted before the 
statutory time had elapsed, the petitioner 
should not be made to suffer on account ot 
the mistake of the court. 


5. There seems to be force in this conten- 
tion inasmuch as had the prayer of the peti- 
tioner to grant extension been refused, he 
might have chosen to deposit the amount on 
the 15th of November, 1976, itself, as he 
was still within time on that date. The posi- 
tion might have been different if extension 
had been prayed for after the expiry of the 
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statutory period. I, therefore, feel persuad 
to take the view that although the grant o 
extension to the petitioner was bad in law, 
the petitioner should not be made to suffer 
on the principle already enunciated above. 
In this view of the matter, the learned Mun- 
sif has committed an error of jurisdiction in 
striking off the defence of the petitioner. The 
impugned order, therefore, cannot be sustain- 
ed. Shri Kamteshwari Prasad appearing on 
behalf of Shri Indra Bhanu Singh, learned 
counsel for the plaintiff opposite party, states 
that the view that I have taken cannot be 
questioned. 


6. In the result, the application succeeds 
and the order under revision is set aside. In 
the circumstances, however, I shall make no 
order as to costs. 

Revision allowed. 
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HARI LAL AGRAWAL, J. 


Maheshwari Prasad and others, Appel- 
lants v. Shiv Shankar Prasad and others, Res- 
pondents. 


Second Appeal No. 779 of 1974, D/- 
10-9-1977.° 

Civil P. C. (5 of 1908), S. 11 — Plea of 
res judicata — Absence of pleadings and 
issue — When entertainable. 


A party cannot be considered to have 
given up a plea of res judicata where all the 
facts and documents, necessary for assertain- 
ing the point, are brought before the Court 
and the parties admit the fact of a previous 
suit. If once this condition is satisfied and 
evidence is led in on the point, even a party 
who might have waived the plea in the 
lower court may revive it at the appellate 
stage of the same case where the other party 
has appealed from the decree. AIR 1936 PC 
258, Disting.; AIR 1966 Pat #35, Rel. on. 

(Para 8) 

Anno: AIR Comm. Civil P. C. 9th Edn., 

S. 11, N. 6. 


Cases Referred: Chronological Paras 
AIR 1966 Pat 235 9 
AIR 1986 PC 258 6 


Ashutosh Jha and Om Prakash Ghose, for 
Appellants; Parmeshwar Prasad, for Respon- 
dents. — 


"(Against judgment and decree of Ramesh 
Pathak Ist Addl. Dist. Į., Bhagalpur, D/- 
8-7-1974.) 
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JODGMENT:— This is a second appeal 
by the defendants arising out of a suit in- 
stituted by the plaintiffs for partition of cer- 
tain properties, namely, a house and five 
bighas of land appertaining thereto bearing 
municipal holding Nos. 1 and 2 within ward 
No. 9 of the Bhagalpur Municipality. 

2. The court has framed the following 
question of law under the provisions of Sec- 
tion 100 (4) (as amended) of the Civil P. C. 

“Whether plea of res judicata could have 
been allowed to be raised when the same 
was not raised anywhere in the pleadings nor 
any issue was framed on res judicata?” 

8. In order to appreciate the question of 
law, I would state the relevant facts. 

Admittedly one Kali Prasad was the com- 
mon ancestor of the plaintiffs and the defen- 
dants. The plaintiffs have claimed half share 
in the suit property. This claim was resisted 
by the appellants on the plea that there had 
been already a partition long before in the 
year 1940 and thereafter the father of plain- 
tiff No. 1, namely, Anand Prasad, relinquished 
his interest in the property that he got on 
the said partition, for a consideration of 
Rs. 90/- and as such, the plaintiffs had no 
right to claim partition of the suit property. 

Both the courts below have negatived the 
plea of the defendants and held that the par- 
ties still constituted to be a joint Hindu 
family there being no previous partition. Ac- 
cordingly, the plaintiffs were held to be en- 
titled to a half share in the suit property. 

4. The question of res judicata arose in 
the following circumstances. In the year 1951 
the appellants Nos. 1 to 6 had instituted 
title suit No. 45 of 1951 in the court of the 
Munsif at Bhagalpur against all the present 
plaintiffs. The other three appellants, (ap- 
pellants Nos. 7 to 9) are sons of plaintiff No. 2 
of that suit In said title suit the plaintiffs 
had claimed a declaration that they alone 
were the owners of the suit property the 
property beingwthe same as in the present 
suit, on the same plea as advanced by them 
here as their defence, namely, that there had 
been an earlier partition in the family and 
thereafter there was relinquishment of the 
interest by the ancestor, Anand Prasad, afore- 
said in their favour and, therefore, the de- 
fendants (now plaintiffs of the present suit) 
had no interest whatsoever in the same 
property. The defendants lost that suit in 
the trial court as well as in appeal. The 
plaint and judgments of the trial court and 
of the appeat court have been exhibited as 
exhibits 4, 6 and 5 respectively. 

In the plaint, that has been filed by the 
plaintiffs in the present suit, however, the 


A LR. 


facts of the said title suit,- were not stated 
but when the defendants took up the same 
pleas in the written statement, a petition was 
filed by the plaintiffs on 2-12-1966 (for ap- 
pointing a receiver) where all those facts 
were stated by them and the defendants had 
also filed a rejoinder to the same. The rele- 
vant documents of that title suit, as already 
seen above, were also exhibited by the plain- 
tiffs and although no issue was framed spe- 
cifically that the pleas raised by the defen- 
dants were barred by the principle of res 
judicata, the trial court entertained this ques- 
tion, and decided the same in favour of the 
plaintiffs in para. 10 of its judgment and 
held that the defendants were not entitled to 
raise the same question in the present suit. 


5. In the appeal, filed by the defendants 
in the court of appeal below, it was urged on 
their behalf that the question of res judicata, 
not having been raised either in the plead- 
ings or by a specific issue, could not be rais- 
ed by the plaintiffs. The learned Additional 
District Judge negatived this plea and held 
that this plea could be raised by the plain- 
tiffs in spite of the fact that no issue was 
framed on this question nor the matter was 
pleaded in the plaint. 


6. Mr. Ashutosh Jha, who appeared in 
support of this appeal, contended that the 
courts below have committed an apparent 
error of law in allowing the plea of res 
judicata being raised when the same was not 
either raised in the plaint or any issue was 
framed on that question. He placed reliance 
upon a decision of the Judicial committee in 
the case of (Jagdish Chandra Deo v. Gour 
Hari Mahato) (AIR 1936 PC 258). This case 
was also cited in the lower appellate court 
It is no doubt true that in this case there is 
an observation in support of the appellants 
that the party raising a plea of res judicata 
is not entitled to go into the question when 
it was not properly raised by the pleadings 
or in the issue. 


% The facts and the circumstances, how- 
ever, in the case here are entirely different. 
The sole object of pleadings is that each 
side may be fully alive to the questions that 
are about to be argued in order to have an 
opportunity of bringing forward such evi- 
dence as may be appropriate to the issue. No 
doubt the plaintiffs would have done better 
had they stated the facts of the earlier title 
suit in ‘thelr plaint itself but inasmuch as the 
parties to both the suits were the same the 
plaintiffs might have thought that the de- 


fendants having already failed earlier would 
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not be so strong headed as to agitate the same 
said questions. When the plea was again 
raised in the written statement, all the 
necessary documents, namely, the plaint, the 
judgments and the decree were produced by 
them and exhibited in the case. The deten- 
dants, therefore, cannot be said to have been 
taken by surprise and had due notice of 
the facts. 


8. It is quite true that the plea of res judi- 
cata is not one of jurisdiction of the Court 
but is one which a party may waive. From 
the facts, mentioned above, it is clear that 
the plaintiffs of this suit never intended to 
waive the same. It cannot be either said 
that the defendants had no notice of this 
point which was likely to be decided against 
them. A party cannot be considered to have 
given up a plea of res judicata where all the 
facts and documents, necessary for ascertain- 
ing the point, are brought before a Court 
and the parties admit the fact of a previous 
suit. If once this condition is. satisfied and 
evidence is led in on the point, even a party 
who might have waived the plea in the 
lower court, may revive it at the appellate 
stage of the same case where the other party 
have appealed from the decree. The situation 
in the present case, however, is still stronger. 
The plaintiffs raised this question in the trial 
court itself and the facts were so obvious, 
supported by overwhelming and unquestion- 
able documents, that the question was right- 
ly decided in their favour. 


9. In the case of Ram Ratan Lal v. 
Kashinath Tewari (AIR 1966 Pat 235) it was 
held that if necessary evidence is on the re- 
cord and although the plea of. res judicata 
was not specifically taken in the written 
statement nor any issue was raised, such a 
question being a pure question of law, can 
be raised at any stage of the proceeding. 


10. In my ‘ations therefore, no error of 
law has been committed by the courts be- 
low and the question of law framed must be 
answered against the appellants. 


ll. Learned counsel for the appellants 
also endeavoured to raise some other ques- 
tion of law but in my opinion no other ques- 
tion arises for consideration of this Court. 

12. I would, accordingly, dismiss this 
appeal with costs. 

Appeal dismissed. 
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NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ. 

Ram Kishore Agarwalla, Petitioner v. The 
Commissioner of Dhanbad Municipality, 
Dhanbad, Opposite Party. 

Civil Revn. No. 685 of 1972 D/- 9-8- 
1977. ° 

(A) Civil P. C. (5 of 1908), O. 9, Rr. 4 
ee ee ee 
Notice to defendant — Not necessary 
Civil Revn. No. 1296 of 1978 D/- 29-4.1974 
(Pat) Overruled. 


There is basic difference between the pro- 
visions of R. 4 and R. 9 which are the two 
provisions for a restoration. A suit dismissed 
under R. 2 or under R. 8 does not bar a 
fresh suit subject to the law of limitation 


- apart from the remedy available to the plain- 


tiff to make prayer for restoration of the 
suit itself under R. 4. R. 9 precludes the 
plaintiff from bringing a fresh suit in respect 
of the fresh cause of action, he can only 
make a prayer for restoration of the suit al- 
ready dismissed. R. 4 is silent as to whether 
before an order of restoration of the suit is 
passed, the defendant is to be heard or not. 
On the other hand, sub-rule (2) of R. 9 spe- 
cifically provides that no order under that 
rule restoring a suit shall be passed unless 
notice of the application has been served on 
the defendant. But in R. 4 there is no sucb 
provision requiring the Court to serve a copy 
of the application on the defendent. If it is 
assumed that that requirement is also implicit 
in R. 4, there will be hardly any difference 
between the exercise of power under R. 4 and 
R. 9 of O. 9 and there would have been ne 
occasion for having two Rules, like R. 8 and 
R. 8 of O. 9 relating to dismissal of suit. 
The framers of the Code have made a dis- 
tinction in the aforesaid two Rules on a ra- 
tional basis. Civil Revision No. 1296 of 1978 
D/- 29-4-1974 (Pat) Overruled. Case law dis- 
cussed. (Paras 4, 5, 6) 


Anno: AIR Comm. C. P. C. (8th Edn.) 
O. 9, R. 4 N. 7, O. 9, R. 9 N. 10-B. 

(B) Interpretation of Statutes — Specific sta- 
tutory provision in O. 9, R. 4 dispensing with 
requirement of natural justice on rational 
basis — Principles of natural justice cannot 
override the statutory provision. AIR 1971 
SC 40 Foll. (Para 7) 

(C) Civil P. C. (5 of 1908), 5. 115; O. 9, 
R. 4 — Restoration of suit — Order to serve 


*(Against Order of A. Tripathi, Ist Sub. J., 
Dhanbad, D/- 14-4-1972). 
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notice to defendant — Hearing without 
such service — Held not proper — Inter- 
ference under S, 115 whether necessary. 
Once the court has issued notice to the 
defendant of application for restoration of 
suit, although it is not required to do so, 
it should hear the question of restoration 
only after service of notice. However, 
merely on failure of Court to do so the order 
of restoration cannot be interferred with in 
exercise of the revisional jurisdiction of the 
Court. Before the Court can interfere with 
an order passed by subordinate courts, it 
must be satisfied that the case is covered by 
one of the three clauses of S. 115. Case law 
discussed. (Para 8) 
Anno: AIR Comm. C.P. C. (8th Edn.), 
S. 115 N. 2, O. 9, R. 4, N. 7. 
Cases Referred: Chronological 
AIR 1977 SC 897 
ATR 1977 Pat 53 
` AIR 1976 SC 2621 
AIR 1976 Pat 226 : 1976 BB CJ 204 
AIR 1976 Pat 323 
(1974) Civil Revn. No. 1296 of 1978 
D/- 29-4-1974 (Pat) 
AIR 1978 SC 76 : 1978 Lab IC 407 
1973 Pat LJR 488 
AIR 1971 SC 40 : 1971 Lab IC 8 
AIR 1971 SC 2824 ¢ 
AIR 1964 SC 497 
AIR 1957 Pat 58 
AIR 1956 All 714 
AIR 1956 Pat 127 
AIR 1958 Vindh Pra 10 
AIR 1952 All 749 
AIR 1952 Mys 7 
AIR 1928 Oudh 55 (1) 
Sukumar Sinha and Nawal Kishore Agar- 
wal, for Petitioner; Nagendra Rai and Ram 
Pravesh Sharma, for Opposite Party. 


NAGENDRA PRASAD SINGH, J.: — 
This revision application has been filed on 
behalf of the defendant for setting aside an 
order dated 14-4-1972 passed by the learned 
Subordinate Judge, Dhanbad restoring the 
money suit filed on behalf of the plaintiff- 
opposite party, which had been dismissed 
under O. IX, R. 4 of the Civil P. C., (here- 
inafter to be referred to as- the Code). 


2. The money suit in question had been 
filed on behalf of the plaintiff-opposite party 
on 80-10-1968. 3-1-1972 was a date fixed 
for the hearing in the said suit. On that day, 
a prayer for adjournment was made on be- 
half of the plaintiff and it was adjourned to 
7-1-1972. On 7-1-1972, none of the parties 
appeared and no-steps were taken either on 
behalf of the plaintiff or on behalf of the de- 

fendant. Accordingly, the learned Sub- 
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ordinate Judge dismissed the suit saying that 
when the suit was called none responded, 
and, as such, it was being dismissed. On 
8-2-1972, plaintiff-opposite party filed a 
petition labelling it under O. IX, R. 9 of the 
Code and making a prayer for restoration of 
the suit in question. On the basis thereof, a 
miscellaneous case was -registered. On that 
very date, the learned Subordinate Judge 
directed issuance of notice to the defendant. 
The case was adjourned to different dates 
and ultimately on 14-4-1972 the application 
for restoration was taken up for hearing and 
the learned Subordinate Judge atter hearing 
the plaintiff and considering the materials 
on the record passed an order restoring the 
suit to its original file. The defendant-peti- 
tioner was not, however, heard before the 
aforesaid impugned order was passed, Ac- 
cording to the petitioner, as notice of the 
restoration application had not been served 
on him by that date, he could not be pre- 
sent to oppose the application in question. 


8. The revision application was listed for 
hearing before a learned single Judge of this 
Court, who has referred it to Division Bench 
for consideration as to whether in the facts 
and circumstances of the case service ot 
notice on the defendant-petitioner was ob- 
ligatory before the suit in question would 
have been restored. 


4, Before I consider that question, one 
fact should be mentioned that it is an ad- 
mitted position that although the application 
for restoration filed on behalf: of the plain- 
tiff-opposite party had mentioned O. IX, 
R. 9, it was an application under O. IX, R. 4 
of the Code, as on the date fixed in the suit 
neither the plaintiff nor the defendant had 
appeared. Order IX of the Code provides for 
the consequences of ‘non-appearance of the 
parties. In this connection, it may be men- 
tioned that R. 2 and R. 8 of O. IX provide 
for different sets of contingencies under 
which a suit can be dismissed. Rule 8, how- 
ever makes provision for entirely a different 
situation. A suit can be dismissed under R. 2 
where on the date so fixed it is found that 
the summons had not been served upon the 
defendant in consequence of the failure of 
the plaintiff to pay the court-fee or postal 
charges for such service. Under R. 8, a suit 
can be dismissed when neither party ap- 
pears when the suit is called for hearing. 
When the suit is dismissed either under R. 2 
or under Rule 3 of Order IX, an application 
for restoration can be filed under O. IX, 
R. 4, O. IX, R. 8, however, applies to cases 
where the defendant appears but the plain- 
tiff does not appear when the suit is called 
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for hearing and then also a Court can dis- 
miss the suit in question. When a suit is dis- 
missed under R. 8, it can be restored in ac- 
cordance with the provision of O. IX, R. 9. 


The basic difference in R. 8 and R 8 is 
that whereas a suit can be dismissed under 
R. 3 when neither the plaintiff nor the de- 
endant appears when the suit is called tor 
hearing, it is to be dismissed under Rule 8 
when only the plaintiff is absent whereas the 
defendant is present at the time when the 
suit is called for hearing. Similarly, there is 
some basic difference between the provisions 
of Rule 4 and R. 9 which are the two provi- 
sions for restoration. A suit dismissed under 
R. 2 or under R. 3 does not bar a fresh 
suit subject to the law of limitation apart 
from the remedy available to the plaintiff to 
make a prayer for restoration of the suit 
itself. R. 9, howeveer, precludes the plain- 
tiff from bringing a fresh suit in respect of 
the same cause of action; he.can only make 
a prayer for restoration of the suit already 
dismissed. Rule 4 is silent as to whether be- 
fore an order of restoration of the suit is 
passed, the defendant is to be heard or not. 
On the other hand, sub-rule (2) of R. 9 spe- 
cifically provides that no order under that 
rule restoring a suit shall be passed unless 
notice of the application has been served on 
the opposite party meaning thereby the de- 
fendant. In view of sub-rule (2) of R. 9 ot 
Q. IX, there cannot be any dispute that be- 
fore passing an order for restoration under 
that rule notice of the application for resto- 
ration has to be served on the defendant. 
Now the question is as to whether by neces- 
sary implication the same requirement is to 
be read in R. 4 of O. IX. 


5. Learned counsel appearing for the peti- 
tioner has submitted that although R. 4 does 
not say in so many words that a notice of ap- 
plication for restoration shall be served on 
the defendant, but that has to be read in 
R. 4, otherwise any order for restoration 
made without hearing the defendant will be 
in breach of the principles of natural justice- 
In support of this contention, learned coun- 
sel placed reliance on the Bench decisions 
of this Court in Srimati Premkanta Kumari 
Jain v. State of Bihar, (1973.Pat LJR 488) 
and Bishwanath Prasad v Municipal Board, 
Chapra, (1976 BBCJ 204) : (AIR 1976 Pat 
226) where this Court had an occasion to 
consider the scope of Section 198 of the 
Bihar and Orissa Municipal Act. This Court 
was of the opinion that although S. 198 does 
not say that a notice will be given to the 
person concerned before an encroachment is 
removed, in the circumstances arising it has 
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to be read in that section otherwise the 
effect will be that the encroachment is to be 
demolished without giving an opportunity to 
the person concerned to show cause that 
there was no encroachment on any publia 
land. In my opinion, the principles laid 
down in these cases cannot be applied un- 
less even the situations are of a similar na- 
ture having potentialities of causing harm 
and irreparable injuries to the persons likely 
to be affected by such orders. An order 
under R. 3 dismissing a suit, as I have al- 
ready pointed out above, is to be made only 
when neither the plaintiff nor the defendant 
is present when the suit is called for hear- 
ing. The absence of the defendant at the 
time of dismissal has been taken note ot 
even for the purposes of restoration of the 
suit in Rule 4, and that is why under Rule 9 
a specific provision has been made, but in 
Rule 4 there is no such provision requiring 
the court to serve a copy of the application 
on the defendant. If it is held that that re- 
quirement is also implicit in Rule 4 then, 
perhaps, there will be hardly any difference 
between ‘the exercise of power under R. 4 
and R. 9 of O. IX and there would have 
been no occasion for having two Rules, like 
R. 8 and R. 8 of O. IX. The framers of the 
Code, in my opinion, have made a distinc- 
tion in the aforesaid two Rules on a rational 
basis. 


6: The question whether a notice is to be 
served on the defendant before an order tor 
restoration of the suit passed under R. 4 
of O. IX has been considered in several 
cases and reference in this connection may 


. be made to the cases of Babu v. L. Dewan 


Singh (AIR 1952 All 749), R. Kapinipathi 
Rao v. Abdul Aziz Khan (AIR 1952 Mys 7), 
and Laljit Singh v. Pyarelal (AIR 1956 All 
714) where it has been. held that where 
both parties are absent and an order of dis- 
missal of the suit is made, then the court 
has jurisdiction to set aside that order of dis- 
missal without hearing the other party. The 
same view was expresseed in the case ot 
Ramji Lal v. Kesheo Ram (AIR 1923 Oudh 
55 (1)) and Shiv Dularey v. Shiv Behari Lal 
(AIR 1953 Vindh Pra 10). A learned single 
Judge of this Court also in the case of Suraj 
Prasad Singh v. Rambaran Singh (AIR 1956 
Pat 127), expressed the view that when order 
for restoration was made under O. IX, R. 4 
of the Code, no notice to the opposite party 
was necessary. However, in the case of 
Sawarlal Kejriwal v. Messrs S. N. Sunderson 
& Co. (Civil Revn. No. 1296 of 1973, dis- 
posed of on 28-4-1974 (Pat)) a learned 
single Judge of this Court set aside an order 
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passed under Order IX, Rule 4 of the Code 
because that order had been passed without 
notice to the opposite party. From the judg- 
ment of the aforesaid case (C. R. No. 1296 of 
1973 (Pat)) it appears that none had ap- 
peared for the opposite party before this 
Court and the attention of the learned Judge 
was not drawn to the several authorities re- 
erred to above and the distinction between 
the scope of O. IX, R. 4 and O. IX, R. 9 of 
the Code. In view of the reasons given 
above, I respectfully differ with the view ex- 
pressed in that case (C. R. No, 1296 of 1978 
(Pat) ). 


7. Learned counsel appearing for the peti- 
tioner, however, laid stress on the point that 
if it is held that a. suit dismissed for detault 
can be restored under O. IX, R. 4 without 
notice to the defendant, then Rule 4 will be 
hit by the principles of natural justice, as the 
Order dismissing the suit was an order in 
favour of the defendant. The principle that 
before an adverse order is passed against a 
person, he has to be heard in the matter is 
well established and cannot be questioned. 
It is not only applicable so far as judicial and 
quasi judicial proceedings are concerned, 
but under certain circumstances that princi- 
ple has been extended even to administra- 
tive orders. But, the question is that where 

ere is a specific statutory provision dis- 

nsing with such a requirement which has 
a rational basis, then, in my opinion, the 
principles of natural justice cannot override 
the specific statutory provision. I am sup- 
ported in this view by a judgment of the 
Supreme Court in the case of Union of India 


v. J. N. Sinha (AIR 1971 SC 40) where it | 


was observed as follows: (at p. 42). 


“It is true that if a statutory provision can 
_be read consistently with the principles of 
natural justice, the Courts should do so be- 
cause it must be presumed that the legisla- 
tures and the statutory authorities intend to 
act in accordance with the principles of na- 
tural justice. But if on the other hand, a 


statutory provision either specifically or by- 


necessary implication excludes the application 
of any or all the rules or principles of natu- 
` ral justice then the Court cannot ignore the 
mandate of the legislature or the statutory 
authority and read into the concerned provi- 
sion the principles of natural justice. Whe- 
ther the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not depends 
upon the express words of the provision con- 
ferring the power, the nature of the power 
conferred, the purpose for which it is con- 
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` ferred and the effect of the exercise of that 


power.” 


I have already pointed out that the framers 
of the Code had made two provisions under 
two different situations, O. IX, R. 4 for cases 
where both parties are absent and Order IX 
Rule 9 when only plaintiff is absent and de- 
fendant is present. In one situation, there is 
a statutory mandate that the opposite party 
is to be heard before the suit is restored, 
whereas in the other there is no such obli 
gation. In my view, it has a rational basis 
and merely on principles of natural justice 
R. 4 cannot be made at par with O. IX, 
R 9. 


8. Learned counsel appearing for the peti- 
tioner then submitted that even if it is held 
that under O. IX, R. 4 a court is not requir- 
ed to issue notice to the defendant, still once 
the court concerned thought it necessary to 
issue such a notice, it could not have passed 
the order restoring the suit before service ot 
the notice on the defendant. In my opinion, 
once the learned Subordinate’ Judge had 
issued notice to the defendant, although he 
was not required to do so, he should have 
heard the question of restoration only after 
service of the notice but, merely on this 
ground the order in question cannot be 
interfered with in exercise of the revisional 





jurisdiction of this Court. It cannot be said) 


that while doing so, there has been an error 
in exercise of jurisdiction. It is well settled 
that before this Court can interfere with an 
order passed by subordinate court, it mus 
be satisfied that the case is covered by one 
of the three clauses of Section 115 of the 
Code. Reference in this connection may be 
made to the case of Managing Director 
(MIG). Hindustan Aeronautics Ltd. Bala- 
nagar, Hyderabad v. Ajit Prasad Tarway 
(AIR 1978 SC 76), Major S. S. Khanna v, 
Brig. F. J. Dillon (AIR 1964 SC 497), 
M/s D. L. F. Housing and Construction Co. 
(P) Ltd., v. Sarup Singh (AIR 1971 SC 2824) 
and the Municipal Corporation of Delhi v. 
Suresh Chandra Jaipuria (AIR 1976 SC 
2621), where it was pointed out that the 
words ‘illegality’ and ‘with material irregula- 
rity’ as used in clause (c) do not cover either er- 
rors of fact or of law; the errors contemplated 
by that clause may relate either to breach 
of some provision of law or to material de- 
fects of procedure affecting the ultimate 
decision. I have already held that in law 
there was no such requirement; as such it 
cannot be held ` that the order in , question 
had been passed in breach of certain provi- 
sion of law which is likely to affect the ulti- 
mate decision in the case, 
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9. Learned counsel appearing on behalf of 
the pétitioneè has made reference to the cases 
of Bihar State Electricity Board v. Jawahar 
Lal (AIR 1976 Pat 323), Tipan Raut v. Raj 
Kumar Singh (AIR 1977 Pat 53) and Smt 
Vidya Vati v. Devi Das (AIR 1977 SC 397). 
From the aforesaid judgments themselves it 
will appear that before granting relief to the 
person concerned, it was. held that the court 
concerned had passed the impugned order in 
contravention of well settled principles of law 
which had affected the ultimate decisions: 
in the cases. 

10. In the result, there is no merit in this 
application and it is, accordingly, dismissed, 
but in the circumstances of the case, there 
will be no order as to costs. 

P. S. SAHAY, J.:-— I agree. 

Revision dismissed. 


ee 
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S. K. JHA AND S. ALI AHMED, JJ. 

Nirendra Kumar Bose and another, Peti- 
tioners v. District Magistrate and others, Res- 
pondents. 

Civil Writ Jurisdiction Case No. 852 of 
1978, D/- 20-7-1977. 

(A) Revenue Recovery Act (1 of 1890), 
S. 3 (8) — Order of attachment by Collec- 
tor himself — Consequential steps by sub- 
ordinate officers. 

It is not essential that each and every 
physical :act in pursuance of the order of at- 
tachment must also be performed by the 
Collector himself, Once the Collector . had 
brought his mind to bear upon the facts ot 
the case and ordered attachment, any step 
in aid following such an order of attachment 
cannot be indicative of the abdication by 
the Collector of his power in any essential 


and material regard. Where the order of at- 


tachment had been made by the Collector 
himself and it was that order which was 
being carried out by the subordinate of- 
clals, there was no question of’ delegation of 
powers.. AIR 1967 Cal 618 Rel. on. 
(Para 5) 
Anno: AIR Manual (8rd Edn.), Revenue 
Recovery Act, S. 8, N. 1. 


. (B) Revenue Recovery Act (1 of 1890), 
§. 2 (3) — Defaulter — Whether legal heirs 
of surety are defaulters. 

The Act is concerned pamat with 
procedural law; it does not confer any sub- 
stantive right to the State or. to any of the 
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public authorities exercising power under the 
Act. In the certificate or requisition sent by 
the Collector, Delhi to the Collector of San- 
thal Parganas, the defaulter was mentioned 
as one Hemange Nath Ghose, the principal 
debtor. The only other defauter mentioned 
was Rajendra Kumar Bose described as 
surety of the principal debtor. When the 
Collector issued notice against Rajendra 
Kumar Bose; he was already dead. The 
certificate proceedings subsequently, in sub- 
stance, were being pursued against the heirs 
and legal representatives of Rajendra Kumar 
Bose. The changing of the name of the de- 
faulter in the certificate would amount, to 
say the least, to the issuance of a fresh certi- 
ficate which was not warranted by the provi- 
sions of Section 8, as the Collector of the 
other district had absolutely no jurisdiction 
to add ‘to, or subtract from, .or alter, any of 
the three essential particulars in the certi 
ficate, namely, the name and identity of the 
defaulter, the amount payable and the ac- 
count on which it is due. A certificate issued 
by the Collector of one district and sent to 
the Collector of another district for execu: 
tion has to be executed as it is. There is no 
provision under which the Collector of the 
other district can issue a fresh certificate. 
Making material changes in the different 
particulars of the certificate as sent by the 
Collector of Delhi would amount to issuance 
of a fresh certificate by the Collector of 
Santhal Parganas which could not be coun 
tenanced by the provisions of the Act, 


(Para 8) 
Anno: AIR Manual (8rd Edn.), Revenue 
Recovery Act, S. 2, Note 1. 
Cases Referred: Chronological Paras 
AIR 1976 Pat 217 : 1975 BBC] 723 9 
AIR 1967 Cal 618 5 
1958 BLJR 820 x 9 
(1890) ILR 17 Cal 414 9 


Bibhuti Prasad Pandey and A. K. Jha, tor 
Petitioners; S. B. N. Singh and Prabhu Nath 
Roy, for Respondents. 


S. K. JHA, J.:—In this application under 
Arts. 226 and 227 of the Constitution of 
India, the petitioners have prayed for is- 
suance of an appropriate writ quashing the 
order of attachment and sale of the house of 
the petitioners and other co-sharers of theirs 
as also the entire certificate proceeding re 
gistered as foreign certificate case No. 8 
of 1969-70 pending in the court of the Col 
lector of Santhal Parganas, Dumka, respon- 
dent No. 1. 


2: The short facts giving rise to this ap 
plication are -these : Petitioner No. 1 is the 
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son and petitioner No. 2, is the daughter of 
late Rajendra Kumar Bose and co-sharers in 
the house situate in Williams Town, Deo- 
ghar, in the district of Santhal Parganas. In 
the second week of June, 1973 the peti- 
tioners learnt that the aforesaid house had 
been attached by the Sub-divisional Officer, 
Deoghar, respondent No. 4. Having learnt 
the same, the petitioners went to the office 
of respondent No. 4 and on enquiry they 
came to know that the house had been at- 
tached in connection with some certificate 
proceeding, details of which could be known 
from the office of the Collector, Dumka. The 
petitioners after making enquiries at Dumka 
learnt that the house was attached in a certi- 
ficate proceeding registered as foreign case 
No. 8 of 1969-70. On inspection of the case 
record through a lawyer, the petitioners 
found that a requisition had been sent by 
the Collector, Delhi, respondent No. 6, at 
the instance of the Administrator, Rehabili- 
tation, Finance Administration Unit, Govern- 
ment of India in the Ministry of Finance, 
Department of Economic Affairs, New Delhi, 
respondent No. 8 under Section 3 of the 
Revenue Recovery Act, 1890 (Central Act } 
of 1890) hereinafter to be referred to as the 
Act. 


8. The aforesaid requisition for certificate 
made by respondent No. 6 at the instance 
of respondent No. 5 was based on the tol- 
lowing allegations. One Hemanga Nath 
Ghose was sanctioned Rs. 7,000 as loan from 
Rehabilitation, Finance Administration. Out 
of it Rs. 6,282.21 paise stood unpaid. The 
repayment of such loan was guaranteed by 
Rajendra Kumar Bose, the father of the peti- 
tioners. As such, Rajendra Kumar Bose stood 
guarantor or surety for the payment of the 
loan advanced to the principal debtor 
Hemanga Nath Ghose aforesaid. At the in- 
stance of respondent No. 5, the Collector of 
Delhi, respondent No. 6, sent the certificate 
to the Collector of Dumka, respondent No. 1, 
under the provisions of S. 8 (8) of the Act. 
In the requisition, as the copy of the certi- 
ficate requisition incorporated in annexure 1 
shows, Hemanga Nath Ghose was described 
as the defaulter and Rajendra Kumar Bose 
as the surety. The requisition was for a total 
sum of Rs. 7,511.21 paise including interest 
up to the 81st Dec. 1963. It was. further 
prayed in the petition filed by respondent 
No. 5 before respondent No. 6 that Rajendra 
Kumar Bose owned a pucca house in Deog- 
har. Such a certificate was sent to the Col- 
lector of Dumka for realisation of the amount 


mentioned therein from the surety Rajendra 
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Bose, the deceased guarantor. 


Kumar Bose. The Collector of Dumka, res- 
pondent No. 1, having received the requisi- 
tion of certificate from the Collector of 
Delhi, respondent No. 6, sent the same to 
the Certificate Officer, Deoghar, to execute 
the same. It seems objection was filed on be- 
half of the guarantor or surety abovenamed 
with regard to the maintainability of the 
certificate case. On legal advice having been 
sought by the Certificate Officer, Deoghar, 
respondent No. 8, he was instructed that he 
had no jurisdiction to execute the certificate 
as he could not be a delegate of respondent 
No. 1 under the provisions of the Act. On 
such legal advice having been received, the 
Certificate Officer, Deoghar, remitted back 
the records of the case to the Collector, San- 
thal Parganas, by his order dated 27-1-1968. 
On 27-11-1970 the records of the case were 
received in the office of the District Certiti- 
cate Officer, Dumka, respondent No, 2, who, 
in his turn, by his order dated 21-8-1971, 
directed that the records be placed before 
respondent No. 1 himself. Accordingly, the 
records of the certificate case were placed 
before respondent No. 1 on 13-10-1971 who 
directed notices to be issued to the principal 
debtor as well as the guarantor to appear for 
a hearing of the case on 23-11-1971. On the 
23rd November, 1971 the notices which had 
been issued were returned unserved with a 
report of the process-server that the guaran- 
tor Rajendra Kumar Bose was dead and the 
principal debtor Hemanga Nath Ghose could 
not be traced out. Respondent No. 1 by his 
order of the same day sent the report of the 
process-server to respondent No. 5 who was 
also asked to furnish the names of the legal 
heirs of Rajendra Kumar Bose aforesaid. Res- 
pondent No. 5 wrote back a letter request- 


ing respondent No. 1 to take effective action. 


for realisation of the dues by attachment and 
sale of the properties left by Rajendra Kumar 
On further 
enquiries having been made by respondent 
No. I, he by his order dated 13-7-1972 
directed notices to be issued to two sons of 
late Rajendra Kumar Bose, namely, Manen- 
dra Kumar Bose and Atin Kumar Bose to 
deposit the amount by 28-8-1972. That notice 
was returned unserved. Respondent No. 1 by 
his order dated 2-8-1972 directed respondent 
No. 4, the Sub-divisional Officer, Deoghar, 
to attach the house in question and to send 
a compliance report. Shorn of all details, ob- 
jections began to pour in from various. legal 
heirs of Rajendra Kumar Bose, the deceased 
guarantor. The objections not having found 
favour with the respondents, the two peti- 
tioners. came up with this application, 
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4. Two points were urged. by learned 
Counsel for the petitioners in support of this 
application. It was submitted in ‘the first in- 


stance that the certificate proceedings were. 


void as the Collector of Dumka was not com- 
petent to substitute the names of the legal 
heirs and representatives of Rajendra Kumar 
Bose who was mentioned as a surety in the 
requisition for certiticate sent by the Collec- 
tor of Delhi, -respondent No. 6. In the next 
place, it was argued, the attachment and: sale 
proclamation made by either the District 
Certificate Officer or the: Sub-divisional Offi- 
cer, Deoghar, were not legal.as the Collector 
of Dumka had no authority under the Act 
to delegate any of his powers to any one ot 
them. ` 


5. Apropos the second point, suffice itto 
say that the counter-affidavit filed on behalt 
of respondent No. 1 asserts that the order 
of attachment had been made by the Col- 
ector respondent No. 1, himself and it was 
that order of the Collector which was being 
ied out by the subordinate officials. In 
ch circumstances, it cannot be said that 
there was any question of delegation 
essential that 








rmed by the Collector himself. Once it be 
held, as is the case here, that the Collector 
d brought his mind to bear upon the facts 
of the case and ordered attachment, any 
such an order of attach- 
icative of the abdication 


tial and material regard. I am reinforced in 
this view by a Bench decision of the Calcutta 
High Court in the case of Union of India 
v. Jatindra Narayan, (AIR 1967 Cal 613). In 
that case it has been held that if a proclama- 
tion was issued by the Collector as required 
by the Act and further proceedings took 
` place in accordance with the provisions ot 
the Public Demands Recovery ‘Act (a local 
Act), it could not be said that it was illegal 
as there is no procedure provided under the 
Act for the subsequent proceedings. In that 
view of the matter, if the order of attach- 
ment had been made’ by the Collector ot 
Santhal Parganas himself and the consė 
quential steps were taken by the officials 
under the Bihar and Orissa Public Demands 
Recovery. Act, it cannot be” said- to be fatal 
to the certificate case by itself. ; 


. 6, There seems, however, to be great 

substance in the. first point urged on behalt 
“of the petitioners. Section 2 (8) of the Act 
defines” a elas as meaning—. Pe 
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“a person from whom an arrear of land 
revenue, Or a sum recoverable as an arrear 
of land-revenue, is due, and includes a per- 
son who is responsible as surety for the pay- 
ment of any such arrear or sum.” 

Section 8 of the Act reads thus— 


“(1) Where an arrear of land-revenue or a 
sum recoverable as an arrear of land-reve- 
nue, is payable to a Collector by a defaulter 
being or having property in a district other 
than that in which the arrear accrued or the 
sum is payable, the Collector may send to 
the Collector of that other district a certi- 
ficate in the form as nearly as may be ot 
the schedule, stating— 


(a) the name of the defaulter and such 
other particulars as may be necessary for his 
identification, and 

(b) the amount payable by him and the 
account on which it is due. 

(2) The certificate shall. be signed by the 
Collector making it, or by any officer to 
whom such Collector may, by order in writ- 
ing, delegate this duty, and .save as other- 
wise provided by this Act, shall be conclu- 
sive proof of the. matters therein stated. 


- (8) The Collector of the other district 
shall, on receiving the certificate, proceed to 
recover the amount stated therein as if it 
were an arrear of land-revenue which had 
accrued in his own district.” 


Section 4 (1) lays down that when: proceed- 
ings are taken against a person under S. 3 


“for the recovery of an amount stated in 
a certificate, that person may, if he ‘denies 
his liability to.pay the amount or any part 
thereof and pays the same under protest. . 

» institute a suit for the repayment of 
the ‘amount or the part thereof so paid”. 
Section 6 (1) provides that when the Col- 
lector of a district receives a certificate under 
the Act, he will issue a proclamation pro- 
hibiting the transfer or charging of any im- 
movable property belonging to the defaulter 
in the district and S. 6 To lays down - that 
any private alienation of the property or of 
any interest of the defaulter therein, whe- 
ther by ‘sale, gift, mortgage . or otherwise, 
made after the issue of the proclamation and 
before the withdrawal thereof, shall be void 
as against’ the Government and any person 


“who may purchase the property at a sale 
-held for- the recovery .of the amount stated 


in the certificate. Section 6 (4) enjoins that 
subject to. the foregoing provisions of that 
section: when proceedings are taken agains 
any immovable property under the Act for 
the récovery of: an amount stated in a cer- 


“tificate, the interests of the defaulter alone 
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therein shall be so proceeded against and no 
encumbrances created, grants made or con- 
tracts entered into by him in good faith shall 
be rendered invalid by reason only of pro- 
ceedings being taken against those interests. 

7. From the provisions of the Act ex 
tracted above, it may well be seen that a 
person responsible as surety for the payment 
of any sum due as arrears of land-revenue 
is a defaulter within the meaning of the Act. 
There can be no doubt, therefore, that Rajen- 
dra Kumar Bose was a defaulter within the 
meaning of the Act. From the provisions of 
Section 8, it may be seen that the sum re- 
coverable from a defaulter having a property 
in another district may be so recovered by 
issuing of a certificate by the Collector of 
the district in which the arrears accrued or 
the sum was payable. Such a certificate must 
be in the form as nearly as may be set 
out in the schedule to the Act and it must 
state the name of the defaulter and such 
other particulars as may be sufficient for 
identifying such a defaulter and the amount 
payable by him and the account on which 
it is due. The requisitioning Collector of a 
district has to send the certificate to the Col- 
lector of the district in which the property 
of the defaulter is situate. The certificate, 
again, must be signed by the Collector of 
the district wherein’ the arrear accrued or 
the sum is. payable or by any of his dela- 
gates authorised in that behalf by an order 
in. writing. Such a certificate has also been 
laid down: to be conclusive proof of the 
matters stated therein. The schedule ap- 
pended to the Act gives the form of the 
certificate. The form may usefully be quoted 
here— 


“The Schedule 
Certificate 
` [Sée S. 8, sub-sec. (1)} 
The Collector of 
To : 
- The Collector of 
Dated the of 19 . 
is payable on account of 
gon of 
resident of who is believed (to be at 
} to have property consisting of 
at in your district. 


' Subject to the provisions of the Revenua 
- Recovery Act, 1880, the said sum is recover- 
able by you as if it were an: arrear of land- 
revenue which had accrued in your own dis- 
trict, and you are hereby desired so to re- 
cover it and to remit it to my office at 
; Collector of - A. B” 


The sum of Rs. 
by 
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Section 4 gives a right to the person named 
as a defaulter in the certificate, who is deny- 
ing his liability to pay the amount or has 
made a payment under protest, to institute 
a suit. The provisions of S. 6 empower the 
Collector of the district, within which the 
property is situate, to issue a proclamation 
prohibiting the transfer or charging of an 
immovable property belonging to the de- 
faulter in the district. Private alienation of 
the property or of any of the defaulter’s in- 
terests therein between the dates of issue of 
the proclamation and withdrawal thereof in 
pursuance of sub-section (2) of 8. 6 has been 
declared to be void as against the Govern- 
ment or any person purchasing at the auc- 
tion sale. Sub-sec. (4) of S.6 emphasises that 


the interests of the defaulter alone in any. 


property shall be proceeded against. 


8. On a careful scrutiny. of the aforesaid! 
provisions it may be seen that the Act is 
concerned primarily with procedural law; it 
does not confer any substantive right to the 
State or to any of the public authorities exer- 
cising power under the Act. The require- 
ments to be fulfilled under the Act are really 
not empty formalities. The procedure must, 
according to the formal rule for construing 
a applying enactments of this nature, be 

aa Pear The exceptional privileges 

to the publio officials as a matter 

of executive convenience, as it were, must 
be subject to the safeguards as provided by 
the Act by the procedure laid down in it. 
Slovenly disregard of the formalities enjoin- 
ed by the Legislature to be followed cannot 
be treated as immaterial and must be held 
to invalidate the acts done under the colour 
of authority. In the certificate or requisition 
sent by the Collector, Delhi, respondent 
No. 6, to the Collector of Santhal Parganas, 


the defaulter is mentioned as Hemanga Na 


Ghose, the principal debtor with whom we are 
not concerned in this application. The onl; 
other defaulter mentioned is Rajendra Kum 
Bose described as surety of the principal d 
btor. It is the admitted position that a cer- 
tificate in strict compliance with the form 
prescribed in the schedule to the Act was 
sent by respondent No. 6 to respondent No. 1. 
From the facts set out above, it would fur- 










ther appear that when respondent No. 1 issu- l 


ings subsequently, in substance, are 
pursued against the heirs and legal represen: 
tatives of Rajendra Kumar Bose. Can it 
said that the heirs and legal representativ 
of a defaulter are embraced within the de- 


finition of that term in S. 2 (8)P Can it 
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jsaid that the provisions of S. 3 read with Sec- 
tion 4 (1) and the relevant provision of Sec- 


tion 6 of the Act empower the Collecter of 

e other district, namely, Santhal Parganas 
to proceed against persons who are not men- 
tioned as defaulters in the certificate sent by 
the Collector of Delhi? The answer, in my 
view, to the questions posed must obviously 
be in the negative. The changing of the 
name of the defaulter in the certificate would 
amount, to say the least, to the issuance ofa 
fresh certificate which is not warranted by 
the provisions of S. 8, as the Collector of 
the other district, namely, respondent No. 1 
|in this case had absolutely no jurisdiction to 
add to, or subtract from, or alter, any of 
the three essential particulars in the certi- 
ficate, namely, the name and identity of the 
defaulter, the amount payable and the ac- 
count on which it is due. To hold to the 
contrary in the instant case would mean 
that the Collector of Santhal Parganas could 
be competent to change the name of the 
defaulter as well as the account on which 
the amount payable is due, for it cannot be 
said that any of the heirs or legal representa- 
tives of late Rajendra Kumar Bose is a 
surety. For this there is no authority either 
under S. 8 or in any of the other provisions 
of the Act. Nor is it possible to hold that the 
provisions in the Code of Civil Procedure 
for substitution of heirs and legal represen 
tatives can be pressed into aid as being auxi- 
liary or ancillary to the power of execution 
vested under S. 8 of the Act in the Collector 
of the other district. In effect, to hold other- 
wise would be holding that respondent No. 1 
was invested with the power to change the 
certificate by himself, which, as already stat- 
ed above, is not warranted by the provisions 
of the Act. A certificate issued by the Col- 
lector of one district and sent to the Col- 
lector of another district for execution has 

be executed as it is. There is no provision 
under which the Collector of the other dis- 
trict can issue a fresh certificate. Making 
imaterial changes in the different particulars 
of the certificate as sent by the Collector of 
Delhi‘ would amount to issuance of a fresh 
certificate by respondent No. 1, which cannot 
be countenanced by the provisions of the 
Act. 


9. I may merely refer to the decisions 
in the cases of Gujraj Sahai v. Secy. of State 
for India in Council (1890) ILR 17 Cal 
414, Nageshwar Prasad Singh v. Kashinath 
Singh, 1958 BLJR 820 and Hari Prasad 
Agrawalla v. The. State of Bihar (1975) BBC] 

: (AIR 1976 Pat 217) which were all 
ee under the local Public Demands Re- 
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covery Act wherein it has been held that 
such Acts being extremely stringent ones 
brought on the Statute Book as a matter of 
executive convenience, the demand of a pub- 
lic nature, the justice of which has been 
enquired into and certified by officials oł 
high rank and unquestionable integrity, may 
properly enjoy, for the enforcement of them, 
the very exceptional privileges accorded to 
them by such Acts but subject always to 
whatever safeguards are provided in the 
Statute by the procedure laid down in it. 

10. On the facts of the instant case, I 
do not propose to express any opinion as to 
what would have been the effect if Rajendra 
Kumar Bose had died after the attachment 
had taken effect for the purpose of decision 
of this case. All that is to be borne in mind 
is that he died long before the notice was 
issued to him—Jonger still before the attach- 
ment was purported to be ordered by the 
Collector of Santhal Parganas, respondent 
No. 1. In such circumstances, the order of 
attachment must also be held to be void. 

11. In the result, therefore, this applicd- 
tion succeeds and the order of attachment 
and sale of. the house in question as also the 
entire certificate proceeding being foreign 
certificate case No. 8 of 1969-70 from the 
date of death of Rajendra Kumar Bose is 
quashed. There shall, th be no order 
as to costs. 

S. ALI AHMED J.:— I agree. 

Application allowed. 
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K. B. N. SINGH, C. J. AND S. ALT 
AHMED, J. 
M/s. Ramnarain Prasad Sankar Prasad, 
Petitioner v. District Magistrate of Saran and 
another, Respondents. 


Civil Writ Jurisdiction Case No. 8194 of 
1975, D/- 20-5-1977. 

(A) Bihar Foodgrains Dealers (Licensing) 
Order (1967), Cl. 7— Wholesale foodgrains 
dealers license — Cancellation of --—— Peti- 
tioner not complying with direction issued 
under condition 10 of License — Licensing 
authority would be justified in cancelling the 
license provided a reasonable opportunity to 
show cause against cancellation as required 
by proviso to CL. 7 is given — Petitioner not 
given such reasonable opportunity — Order 
of cancellation is liable to be quashed under 
Art. 226 of the Constitution. (Constitution of 
India, Art. 226). (Paras 9, 10) 
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It is: well settled that no order prefudicial 
to a person can be passed: without giving him 
an opportunity to: show cause: even in cases 
where there is no specific provision to that 
effect. The proviso to Cl. 7 of the Order 
imposes a duty on the licensing authority 
to afford a reasonable opportunity to the 
licence. holder: against the proposed cancel- 
lation of his licence. No such opportunity 
admittedly was given. to the. petitioner. The 
order of cancellation: of the licence. which 
was. communicated to the petitioner, there- 
fore; cannot be sustained, (Para 10) 


Anno:. AIR Comm. Const. of India (2nd 
Edn.), Arts. 32 and 226, N. 59, 63 (b). 

(B), Constitution. of India, Art.. 19. (1) (g) 
and (6): — Wholesale. foodgrains license — 
Condition. in license empowering. Govern- 
ment to. issue directions in. regard to. pur 
chase, sale and. storage of foodgrains — 
Validity — It is reasonable and: in the in- 
terest of general public., 


The right’ under Art. 19. (1) (g) of the 
Constitution is not an absolute right. St is 
controlled. by CE. (6) of the same Article 
which confers’ power on: the State to. impose 

ictfom on: this right. Fhese: restrictions 
- have- to° be reasonable and in the’ interest of 
the general’ public. Foodgrains: unquestion- 
ably are the most important essential com- 
modities. Regulations, therefore, have to be 
made to make them available to the com- 
mon people.at reasonable price. The Gov- 
ernment or the licensing authority at the time 
of scarcity may issue directions under con- 
dition No. 10 of the licence to meet the 
' situation, and' to: have a buffer stock in food- 
grains to: check. rise in prices. Condition 
No. 10 of the licence in the circumstance is 
quite reasonable and is in the interest of 
general public. That being so, it cannot be 
_ said that condition No. 10° of the licence 
violates Art. 19 (1) (g) of the Constitution 
of India. AIR 1954 SC 220, Rel on. ` 
{Para 6) 
. (C) Constitution: of India, Art. 18 (1) (g) 
— Right to- carry on trade or business im- 
plies a right not to- carry on any business. or 
trade. —- Petitioner carrying, on. Foodgrains 
business. on. strength of a licence under Bihar 
Order 1967 — Direction to: stock. 500. quin- 
tals. of wheat by a particular date. given to 
him under condition. in license . cannot be 
said to: be: violative of Art. 19 (1). (g). AIR 
1977 Pat 128 Bel. on; AIR 1953. Mad 98, 
Dist.. À (Para 4) 
. Anno: AIR Comm. Const. of India (2nd 
Edn.),. Art. 19, N. 76. 
(Dy Constitution of India, Art. 226 — 
Cancellation’ of license for’ non-compliance of 
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a direction issued under a condition in license 
— Petitioner without availing himself. of re- 
medy of appeal challenging order of cancel- 
lation under Art. 226 on ground that the 
direction issued was unreasonable — High 
Court would not go into question depending 
on fact. 


As to whether a particular direction given 
under a condition in license at a particular 
time is reasonable or not is a pure question 
of fact depending on the circumstance ot 
each case. But where the petitioner without 
availing himself of the remedy of appeal has 
challenged the order of cancellation of his 
license on the ground that the direction to 
stock 500 quintals of wheat by a particular 
date was unreasonable the High Court would 
not go into these questions of fact particular- 
ly when in the counter affidavit it has been 


said that it was possible for the petitioner to ` 


have 500 quintals of wheat and there is no 
rejoinder to the counter affidavit. Theretore 
the direction to have a stock of 500 quintals 
of wheat by a particular date per, ge cannot 
be said to be unreasonable. * (Para 7) 


(E) Essential Commodities Act (10 ‘of 
1955), S. 3 — Delegation of its powers by 
Central Government to State Government by 
order under — Bihar Food Grains Dealers 
(Licensing) Order (1967) — Licence in 
Form B for regulating business of wholesale 
dealers in foodgrains — Condition No. 10 not 
invalid on ground of sub-delegation. 


‘The power to the State Government or to 
the licensing authority under this condition 
is not legislative in character. It only autho- 
rises the State Government or the licensing 
authority to issue directions, executive in 
character, to meet the contingency of the 
situation. The power to issue directions has 
been given to the licensing authority also 
because the licensing authority under the 
order is the District Magistrate of the dis- 
trict, who is well aware of the condition 
prevalent in the district. He may, therefore, 
promptly issue direction to meet the situa- 
tion. The direction as contemplated in con- 
dition. No. 10 is only executive in character 
and can be passed only to enforce the terms 


and conditions of the licence. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1977 Pat 122. 4 
AIR 1954 SC 220 6 
AIR 1958 Mad 98. ae 4 

`S. B. Sanyal, S$. N. Mishra, R. P. Sinha; 


(Rajesh and N. C. Ganguli), for ` Petitioner; 
S. N. Jha '(Sr. Counsel I) and Chandra 
Mohan Jha (Jr. Counsel), for Respondents. 
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S. ALI AHMED, J.:— This is an applica- 
tion under Arts. 226 and 227 of the Con- 
stitution of India. The prayer is to quash 
Annexure 4, a letter dated the 24th Oct. 
1975, addressed to the petitioner by _the 
District. Supply Officer, respondent No. 2, 
intimating it that its licence under the Bihar 
Foodgrains Dealers (Licensing) Order (1967), 
(hereinafter to be referred to as the Order) 
has been cancelled under the order of the 
District Magistrate. In order to appreciate 
the argument advanced at the Bar some tacts 
have to be mentioned. 


2. The petitioner held a wholesale food- 
grains dealers licence under the order. Res- 
pondent No. 2, the District Supply Officer 
by a letter dated the 80th June, 1975, asked 
the’ petitioner to show cause as to why his 
licence should not be cancelled as he was not 
taking interest in the business of wheat as 
a result of which the levy paid by him was 
very little. A copy of the letter dated the 
80th June, 1975, has been marked as Annex- 
ure 1 to this application. The petitioner filed 
a show cause stating, inter alia, that it was 
taking interest in the business of wheat but 
was unable to deal in large stock as its avail- 
ability was limited. A copy of the show cause 
has been marked as Annexure 2 to this writ 
application. No order seems to have been 
passed on the show cause filed by the peti- 
tioner but he was served with another notice 
dated the 28rd July, 1975, asking it to get 
into his stock 500 quintals of wheat by 
4-8-1975 and should report compliance with 
the direction by that date failing which ac- 
tion would be taken for cancellation of his 
licence. A copy of the notice dated 23rd 
July, 1975, has been marked as Annexure 3. 
The petitioner, on receipt of the aforesaid 
notice, filed show cause stating, inter alia, 
that wheat was not available at any place 
outside the State due to restriction in move- 
ment and that the local wheat production 
was small and the local market arrival was 
also small which was purchased by retailers 
or by the consumers directly. It was also 
stated that the purchase of 500 quintals oł 
wheat required a huge capital which the 
petitioner did not have and that it is doing 
the transaction in wheat according to its 
capacity and market requirement. A copy of 
this show cause has. also’ been filed and has 
been marked as Annexure 3 (a) to this writ 


application. Thereafter, it is said that on 24th 
Oct. 1975, the petitioner was intimated by 
the District Supply Officer, Chapra, about 
the cancellation of his licence vide Annex- 
ure 4, 


3. A counter-affidavit has been filed on 
behalf of the respondents in which, inter 
alia, it has been stated that the petitioner 
has come to this Court without availing the 
alternative remedy of appeal under the order. 
It has also been stated that the petitioner was 
granted licence by the respondent on a clear 
understanding as laid down in the terms and 
conditions of the licence that he will carry 
on the trade as per instructions of the res- 
pondent to be issued from time to time in 
public interest. The assertion of the petitioner 
that wheat was not available in market has 
also been denied. Lastly it is said that licence 
of the petitioner was cancelled as there was 
gross contravention of the direction given by 
respondent No. 1, who was competent to 
issue directions. 

4. It will be necessary to refer to condi- 
tion No. 10 of the Licence (for carrymg on 
business of wholesale dealers in foodgrains) 
several times while considering the different 
arguments advanced by Jearned counsel for 
the petitioner. It will, therefore, be usetul 
to quote that condition hereunder: 


“10 The licencee shall comply with any 
direction that may be given to him by State 
Government or the licensing authority in 
regard to purchase, sale and storage tor sale, 
of foodgrains and in regard to the language 
in which the register, returns, receipts or in- 
voices mentioned in paragraphs 3, 4 or 8 
shall be written and the authentication and 
maintenance of the register mentioned in 
para. 3”. f 
Mr. Sanyal, learned counsel for the. petitioner 
first submitted that under Art. 19 (1) (g) ot 
the Constitution of India, the petitioner has 
a right to practise any profession or carry on 
any occupation, trade or business. Mr. Sanyal 
further submitted that the right granted 
under Art. 19 (1) (g) of the Constitution im- 
plies a right not to practise any profession 
or to carry on any occupation, trade or busi- 
ness. He, therefore, submitted that the direc- 
tion to have a steck of 500 quintals of wheat 
by 4-8-1975 as contained in Annexure 8 was 
violative of the provision of Art. 18 (1) (g) 
of the Constitution. To support his argument, 
learned counsel first referred to a -decision 
in the case of Indian M. and M. Corporation 
v. Industrial Tribunal (Madras), (AIR 1953 
Mad 98). In this case, an award :given by the 
Industrial Tribunal directing the Manage- 
ment f an industry to continue the business 
was held to be bad. In my opinion, the fact 
that the business of the management -was 
undisputedly not a public «tility service and 
was-not such which had received any special 
consideration from the Government, was the 
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reason that weighed with their Lordships 
while holding that the direction to continue 
the business as contained in the award was 
bad. 1 say so because their Lordships have in 
course of discussion observed that undeniab- 
ly, the State has got the right to regulate 
any business and this right need not be con- 
fined to the public utility business only. They 
also observed that such businesses which 
are likely to prove dangerous to public safety 
or public health may be subjected to severe 
restrictive regulation. It was, perhaps, on 
account of one of the most vital concerns of 
the Government that the petitioners were 
granted licence under the Order so that food- 
grains at a reasonable rate could be made 
available to the consumers. Therefore, even 
according to their Lordships of the Madras 
High Court, the business in tfoodgrains can 
be subjected to ‘severe restrictive regulation.’ 
- Further there is nothing to show that the 
petitioners before their Lordships of the 
Madras High Court were carrying on their 
business on the strength of a licence which 
contained any condition similar to condition 
No. 10 of the licence under the order. A 
similar argument was advanced in the case 
M/s. Ranglal Sah Mukhlal Sah v. District 
Magistrate, Saran (AIR 1977 Pat 122) where- 
. in it was held that although the petitioners 
could not be compelled to do any business 
against their will but if the licence on the 
strength of which they were doing the busi- 
ness contained a condition to that effect, 
the petitioners were not competent to make 
a grievance of that. In this case also the 
petitioner is carrying on business on the 
strength of licence granted ‘under the order. 
The direction to stock 500 quintals of wheat 
by a particular date has been given under 
condition No. 10 which forms part of the 
licence. This point, therefore, has no sub- 
stance. 


5. Mr. Sanyal next contended that con- 
dition No. 10 of the licence empowering the 
State and the licensing authority to issue 
directions in regard to purchase, sale and 
storage for sale of foodgrains is violative of 
Art, 19 (1) (g) of the Constitution of India. 
It is now well settled that the right under 
Art. 19 (1) (g) of the Constitution is not an 
-absolute right. It is controlled by Cl. (6) of 
the same Article which confers power on the 
State to impose restriction on this right. 
These restrictions have to be reasonable and 
in the interest of the general public. Food- 
grains unquestionably are the most important 
essential commodities, Regulations, . therefore, 
have to be made to make them available to 
the common people at reasonable price. It 
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is not unknown that at times a few persons 
artificially create scarcity in toodgrains. 
Scarcity results in unjustifiable high prices 
for the commodities causing tremendous 
problem for the common people and for the 
Government. Perhaps, it was on account of 
this concern of the Government that condition 
No. 10 was incorporated in the licence which 
empowered the State Government or the 
licensing authority to issue directions in re- 
gard to purchase, sale and storage for sale of 
foodgrains. The Government or the licens- 
ing authority at the time of scarcity may 
issue directions under condition No. 10 ot 
the licence to meet the situation and to have 
a buffer stock in foodgrains to check rise in 
prices. The reasonableness of condition 
No. 10 of the licence, in my opinion, has to 
be examined in this background. 


6. In the case of Cooverjee B. Bharucha 
v. Excise Commr. (AIR 1954 SC 220), the 
Supreme Court has laid down certain guide- 
lines to determine the reasonableness of res- 
triction. Mahajan, C. J. (as he then was) ob- 
served as follows (at p. 223):— 


“Tt was not disputed that in order to de- 
termine ‘the reasonableness of the -restriction 
regard must be had to the nature of the busi- 
ness and the conditions prevailing in that 
trade. It is obvious that these factors must 
differ from trade to trade and no hard and 
fast rule concerning all trades can be laid 
down.” 


On the basis of the guideline given by this 
case, I have no hesitation in holding tha 
condition No. 10 of the licence is not un- 
reasonable and is in the interest of the 
general public. In case the State Govern- 
ment or the Licensing Authority have no 
power to direct the licensee to have a buffer 
stock in foodgrains, then they will be mere 
helpless spectators at the time of scarcity 
which undoubtedly will create hardship to 
the common man. Condition No. 10 of the 
licence in the circumstance is quite reason- 
able and is in the interest of general public. 
That being so, it cannot be said that condi- 
tion No. 10 of the licence violates Art. 19 
(1) (g) of the Constitution of India, 


7. Mr. Sanyal, learned counsel for the 
Petitioner also urged that on the facts and 
in the circumstances, the direction to have 
a stock of 500 quintals of wheat by a parti- 
cular date was unreasonable and, as such, the 
order contained in Annexure 4 to the writ 
application for non-compliance with the 
direction was bad. As to whether a particu- 
lar direction given at a particular time 
ig reasonable or not ig a pure ques 
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tion of fact. In some cases, the direction 
to have a stock of 500 quintals of wheat may 

a reasonable direction but may not be a 

onable direction in certain other cases. 
No hard and fast rule can be laid down as 
to in what cases the direction will be reason- 
able and in what circumstance the direction 
will be unreasonable. The petitioner in this 
case has alleged that it was not possible for 
it to have a stock of 500 quintals of wheat 
on account of the fact that wheat was not 
available in the local market and that its 
finance did not permit to have a stock of 
500 quintals of wheat. These facts have been 
denied by the respondents in the counter- 
affidavit. The petitioner had a remedy by 
way of appeal under Cl. (9) of the Order, 
‘but it did not prefer any appeal and came 
direct to this Court. Had the petitioner pre- 
ferred an appeal, the appellate authority 
would have looked into the matter as to whe- 
ther it was possible for the petitioner in the 
circumstance ee by it to have a stock 
of 500 quintals of wheat and if the autho- 
rity was satisfied, it would have set aside 
the order cancelling the licence of the peti- 
tioner. But for this Court in exercise of 
owers under Art. 226 of the Constitution 
India, it is difficult to go into these ques- 
tions of facts particularly when in the 
ter-affidavit it has been said that it 
as possible for the petitioner to have 500 
quintals of wheat and there is no rejoinder 
the counter affidavit. In my opinion, the 
direction to have a stock of 500 quintals of 
a particular date per se cannot be 
d to be unreasonable. This argument also, 
therefore, fails. 


8. Learned counsel for the petitioner ‘hats 
also urged that under S. 5 of the Essential 
Commodities Act, the Central Government 
delegated its power to make order. under 
S. 3 of the Essential Commodities Act to the 
State Government only and, as such, the 
State Government had no authority to sub- 
delegate the power of issuing direction as 
contained In condition No. 10 of the licence 
to the licensing authority, as it’ will amount 
to double delegation. It appears that the 
Central Government by a notified order de- 
legated its power under S, 8 of the Essen- 
tial Commodities Act in respect of foodgrains 
to the State Government and the State Gov- 
ernment in its turn framed the order under 
8S. 3 of the Essential Commodities Act, 1955. 
The order provides for regulating the busi- 
ness of wholesale dealers in foodgrains bya 
licence in Form ‘B’ contained in the order. 
Condition No. 10 of the Heence, which I 
have quoted above is a part of the licence 












in Form ‘B’. The power to the State ie 
ernment or to the licensing authority under 













this condition is not legislative in character: 


Tt only authorises the State Government or 
the licensing authority to issue directions, 
executive in character, to meet the contin- 
gency of the situation. The power to issue 


condition prevalent in the district. He may, 
therefore, promptly issne direction to meet 
the situation. The direction as contemplated 
in condition No. 10 is only executive in 

and can be passed only to entorce 
the terms and conditions of the licence. I 
do not find anything in this condition to sug- 
gest that the licensing authority has been 
given any legislative power. This écnteation:| 
therefore, also fails. 


9. Lastly Mr. Sanyal submitted that ac- 
cording to the respondents, the petitioner 
was not carrying on business in wheat only 
but also in aie foodgrains. He, theretore, 
urged that the respondents should not have 
cancelled its licence with regard’ to food- 
grains other than wheat. The petitioner could 
have raised this point in appeal and the ap- 


pellate authority could have considered this- 
matter. So far as this Court is concerned, . 


in my opinion, the order cannot be quashed 
on this ground also. According to the con- 
ditions of the licence, condition No.. 10 
forms part of the licence. A licensee is ob- 
liged to comply with the directions and in 
case of non-compliance with the direction, 
his licence is liable to be cancelled. The 
petitioner did not comply with the direction 
issued under condition No. 10 of the licence. 
Its licence was, therefore, liable to be can- 
celled. The licensing authority has cancell 
i i aa a a 
count. 


10. Although I have rejected the argu- 
ments advanced by Mr. Sanyal still the ap- 
plication has to be allowed on the simple 
ground that the petitioner was not given a 
reasonable opportunity of stating his case 
against the proposed cancellation as required 
under proviso to Cl. 7 of the Order. While 
stating the case of the parties, I have men- 
tioned that the petitioner was directed to 
have in stock 500 quintals of wheat by 4-8- 
1975 and to report compliance by that date 
failing which action had fo be taken for 
cancellation of his licence. The petitioner did 
not comply with the direction. Steps, there- 
fore, had to be taken for cancellation of 
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which reads as follows: 


“No holder of a licence issued under this 
Order or his agent or servant or any other 
persons acting on his behalf shall contravene 
any of the terms and conditions of the licence 
and if any such holder or his agent or ser- 
vant or any other person acting on his be- 
half contravenes any of the said terms or 
conditions, then without prejudice to any 
other action that may be taken against him, 
his licence may be cancelled or suspended 
by order in writing of his licensing authority. 

Provided that no order shall be made 
under this clause unless the licensee has been 
given a reasonable opportunity of stating his 
case against the proposed cancellation or 
suspension”. 

The facts stated above make it abundantly 
clear that the petitioner was not given’ any 
opportunity to explain the circumstance 
under which it could not comply with the 
order. It is well settled that no order pre- 
udicial to a person can be passed without 
giving him an opportunity to show cause 
even in cases where there is no specific pro- 
vision to that effect. The proviso to Cl. 7 of 
the Order which I have just quoted above 
imposes a duty on the licensing authority to 
afford a reasonable opportunity to the licence- 
tholder against the proposed cancellation of 
his licence. No such opportunity admittedly 
was given to the petitioner. The order of 
cancellation of the licence which was com- 
municated to the petitioner, therefore, can- 
not be sustained. 


ll. The result, therefore, is that the 
order as’ commiunicated to the petitioner by 
Annexure 4 is quashed and the application: 
ig allowed. In the circumstances of the case, 
there will be no order as to costs. 

K. B. N. SINGH, C. J:— I agree. 
Order quashed. 
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LALIT MOHAN SHARMA AND S. ALI 
, AHMED, JJ. 

Ahmad Ali Khan and another, Petitioners 
v. The State of Bihar and Ors., Respondents. 

Civil Writ Jurisdiction Case No. 1870 of 
1975, D/- 8-2-1978. 

Bihar Tenancy Act (8 of 1885), 
S. 23 (1) and. (2) — Use of land by 
raiyat — Use permanently impairing value 
of land prohibited — Holding of weekly 
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l Ahmad Ali Khan: v. State 
licence as contained in Cl. 7 of the Order . 


A. I. R. 


market (Hat) held could not impair value 
of land. 

The only limitation that S. 23 (1) places 
is that the land should. not be put to such 
use as will permanently impair its value and 
render it unfit for cultivation. .The illustra- 
tions in sub-sec (2) are also merely by way 
of exceptions to the above rule and not ex- 
haustive. Since the holding of weekly mar- 
kets (Hat) on the land’ would not do any 
such permanent damage to the land it could 
not result in forfeiture of tenancy. Further, 
the tenancy in question was not proved to 
have been granted for agricultural purposes. 

(Paras 2 and 3) 

“Messrs R. K. Verma, M. Haque and Hasi- 
buddin, for Petitioners; K. N. Singh, Standing 
Counsel IV and Madan Mohan Prasad 
Singh, Jr. Counsel, for Respondents. 


ORDER:—. The petitioners are raiyats in 
respect of two plots of land. fully described 
in the writ application. A report was sub- 
mitted by the Karamchari of the village 
where the land is situate, stating that the 
petitioners were holding weekly market 
(Hat) over the land instead of taking steps 
for cultivating it. A proceeding was started 
thereafter, Bt the Deputy Collector, Land 
Reforms, Darbhanga (respondent No. 5) held 
that the petitioners had used the land in such 
a way that the value of the land had been 
impaired within the meaning of S. 23, Bihar 
Tenancy Act, and he ordered that the peti- 
tioners’ tenancy would not be allowed to be 
continued. The Jamabandi in their names 
was accordingly cancelled. The order is 
contained in Annexure 3 to the writ applica- 
tion. The petitioners appealed, and the 
Additional Collector, Darbhanga, respondent 
No. 4, contirmed the order. The petitioners 
thereafter moved the Commissioner, Dar- 
bhanga (respondent No. 8), who also refused 
to interfere in the matter. Ultimately, the 
petitioners unsuccessfully moved the Board 
of Revenue under its general power of super- 
intendence. The present application under 
Arts. 226 and 227 of the Constitution has 
thereafter been filed with a prayer that the 
impugned orders contained in Annexures 3, 
4, 5 and 6 be quashed. 


2. The authorities concerned, appear to 
hold the view that since the petitioners are 
holding weekly market on the land, its value 
has been impaired and it bas been rendered 
unfit for cultivation. It has been’ assumed 
that the three illustrations given in sub-sec- 
tion (2) of S. 23 are the only cases in which 
it can be said that a ralyat does not exceed 
his right if he uses the land in any other 
way except for agriculture. This constru 
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tion of S. 28 appears: to be wholly uncalled 
for. The right of a raiyat to use the land in 
any manner he likes, provided it does not 
materially impair the value of the land or 
render it unfit for cultivation, has been ex- 
pressly declared in sub-sec. (1) which reads 
as follows: — 

“93. (1) When a raiyat has a right of oc- 

cupancy in respect of any land, he may use 
the. land in any manner which does not mate- 
rially impair the value of the land or render 
it unfit for purposes of the tenancy.” 
The illustrations in sub-sec. (2) are merely 
by way of exceptions to the rule that a raiyat 
should not by its use, impair the value of the 
land or materially affect it. The various 
other modes in which he can use his land 
without damaging it cannot be enumerated, 
and the legislature has not attempted to do 
so under S. 23 (2). It -will, therefore, have 
to be seen as to whether by holding a week- 
hy Hat the petitioners have either rendered 
the land unfit for the purposes of the tenancy 
or impaired its value. 





8. The learned Commissioner has men- 
tioned that if a market is held on the land 
every week, the land shall cease to be tit 
for agricultural use. This assumption is en- 
tirely uncalled for. As soon as the holding 
of the market is stopped, the land can be 
put to agricultural operation. It has not 
been shown as to how the collection of some 
men or cattle on the land will impair the 
quality of the land in such a way that in 
future it will be unfit for cultivation. The 
limitation on the power of'a raiyat refers to 
some damage to the land, permanent in 
nature. The fact that a piece of land is not 
in a position to be cultivated temporarily is 
not covered by the disability of the raiyat in 
that respect. For these reasons, we are ot 
the view that the decision of the authorities 
in the present case is not correct. 

4. Besides, it appears from the khatian, 
which is Annexure 1 to the writ application, 





that the land was an orchard, before it went. 


into the bed of the river Kosi. After it has 
come out of water, the question arose about 
the manner in which it was most profitable 
to use it. The petitioners, in that situation. 
started holding the market, and the Karam- 
chari objected to this course. These circum- 
stances are supported by his report (Annex- 
ure 2). It follows that the purpose ot ‘the 
tenancy has not been proved to be agricul- 
tural, and if the raiyats are refusing to start 
cultivation, as suggested by the revenue au- 
thorities of the State, they .cannot be forced 
to do so on pain of forfeiture of their ten- 


ancy. 
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5. In the result, this writ application is 
allowed and Annexures 8, 4, 5 and 6 are 
quashed. There will be no order as to costs. 

Petition allowed. 
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Haji Taiyab Ali and another, Petitioners 
v. The State of Bihar and others, Respon- 
dents. 

Civil Writ Jurisdiction Case No. 883 of 
1977, D/- 16-1-1978. 

Bihar Tenancy Act (8 of 1885), S. 48-E 
— Proceedings under — Constitution of 
Bataidari Board — Absence of one of the 
Panchas — Proceedings in absence — Could 
not be taken up.’ 


According to sub-section (4) of Sec. 48-E, 
a Board is to consist of'a Chairman and two 
Panchas: one nominated by each of the par- 
ties to the dispute, which is to investigate 
into the rival claims of the parties and then 
come to a conclusion. In a case where the 
Panch nominated by any of the parties is 
not available for reasons whatsoever, the 
constitution of the Board is rendered incom- 
plete. It is the scheme of S. 48-E that there 
must be a representation of all the three 
members of the Board and the Board cannot 
proceed to deliberate in absence ot any of 
its members. And the fact of non-availabi- 
lity of any Panch ipso facto would require 
the Collector to appoint another person in 
his place for proper and complete composi- 
tion of a valid Board irrespective of the 
grounds or reasons of the absence. AIR 1951 
SC 280 and AIR 1976 SC 1789, Foll. 


(Paras 5 and 7) 
Cases Referred: Chronological . Paras 
AIR 1976 SC 1789 6 
AIR 1951 SC 230 - 6 


M/s. S. S. Asghar Hussain and Ahsan 
Shahabuddin, for Petitioners, M/s. R. B. 
Mahto (G. P. IV), Ashutosh Jha (J. C. to G. 
P. IV), for Respondents Nos. 1 to 3 and Mr. 
Naratan Singh, for Respondent No. 4. 

ORDER:—- This writ application is direct- 
ed against the order, dated the 18th of June, 
1976 passed by the Deputy Collector-in- 
charge Land Reforms, Naugachhia (Respon- 
dent: No. 2) in a proceeding started under 
S. 48-E of the Bihar Tenancy Act, 1885 
(hereinafter to be referred to as ‘the Act’) 
on the petition filed by respondent No. 4, 
Sattam Sharma, on or about the 19th Sep- 
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tember, 1975, for a declaration of his raiyati 
rights over the lands in question. On the 
basis of that. application Bataidari Case 
No. 12 of 1975 was registered by respon- 
dents No. 2 and after notice, the parties were 
‘directed to nominate their Panchas to con- 
stitute the Bataidari Board. The landlords, 
who are the petitioners before us, had no- 
minated one Satto Choudhary as their Panch. 
This Panch did not participate in any of 


the proceedings of the ‘Board, rather an ap-- 


plication was filed by the petitioners before 
respondent No. 2 that their Panch would not 
participate in the meeting of the Board, 
which was scheduled to be held at Village 
Shaho Parbatta. The ground for non-parti- 
cipation of the petitioners’ Panch was ap- 
prehension of: overt acts on his person at 
the instance of respondent No. 4. In the 
counter-affidavit that has been filed on be- 
half of respondent No. 4, it has been con- 
troverted that any threat was held by the 
said respondent. It, however, stands ad- 
. mitted that Satto Choudhary did not parti- 
' cipate in any of the sittings of the Board. 
„A` part. of the order-sheet of the Board has 
been made Annexure-8 to the writ applica- 
tion ‘and the orders, dated the 20th April, 
1976 and 16th May, 1976 indicate that 
Satto Choudhary was absent and he was re- 
fusing to attend the meeting unless the Board 
held its sitting at Naugachhia. In that view 
of the matter, the Board consisting only. of 
the Chairman and the Panch of respondent 
No. 4 proceeded to decide the issues and ul- 
timately forwarded a report in favour of res- 
pondent No. 4 and on that basis, respondent 
No, 2 passed the order‘on the 13th June, 
1976, as already stated above, in agreement 
with the report of the Board, accepting the 
` Bataidari claim of respondent No. 4 and 
directing the petitioners: not to interfere with 
his possession. An appeal was filed against 


_ the said order by the petitioners before the. 


Collector, Bhagalpur, who by-his order, dated 
. 11th. January, 1977, dismissed it on the 
ground of limitation. The petitioners have ac- 
‘cordingly. come to this Court. 


2, Mr. Asghar Hussain, learned Counsel 
appearing in support of this petition, on the 
basis of the proviso to sub-section (4) of 
S. 48-E of the Act, contended that in as much 
as the nominee of the petitioners was not 
- available, the Deputy Collector-in-charge 
‘Land Reforms should have appointed another 
person in his place, as he thought fit as 
their panch to constitute the Board and in 
the absence of any such appointment, any 
decision taken by the Board in the proceed- 


ing was incompetent and, therefore, the 
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order passed by réspondent No. 2 in the ab- 
sence of the petitioners’ nominee cannot be 
sustained : 

8. In order to appreciate the contention, 
we extract the relevant provision, namely, 
sub-sec. (4) of S. 48-E with its: proviso: 

“4, A Board to be appointed by the Col- 
lector in the prescribed manner under Sub- 
sec. (3) shall consist of a Chairman, who 
shall be unconnected with the dispute refer- 
red to such Board or with any party directly 
affected by such dispute and two members 
to represent the parties to the dispute and 
the person appointed as a member to repre- 
sent any party shall be appointed on the 
recommendation of that party: 


Provided that if. any party does not no- 
minate any person to represent him in the 
Board or nominates, a person who is not 
available within such time as the Collector 
considers reasonable, the Collector may ap- 
point such person, as he thinks fit to re 
present that party.” f 


4. Learned Counsel for respondent No. 4 
contends that the expression ‘not available’ 
would not cover a case where a nominee de- 
liberately absents himself or non-co-operates 
with the deliberations of the Board and would 
cover only such cases where the non-availa- 
bility is due to reasons beyond the control 
of the parties or the panch concerned. 


5. Having considered the Scheme of the 
relevant provisions, we find force in the con- 
tention of the. learned Counsel for the pet- 
tioners. According to sub-sec. (4) of. S. 48-E, 
a Board is to consist of a Chairman and 
two Panchas: one nominated by each of th 
parties to the dispute, which is to investigate 
into the rival claims of the parties. and then 
come to a conclusion. In a case where the 
Panch nominated by any of parties is 
not available for reasons whatsoever, the 
constitution of the Board is rendered incom- 
plete. In a circumstance like the one as in 
the present case, where the nominee of the 
petitioners practically refused to co-operate 
with the: Board, the petitioners would sutfer 
the advantage of getting a person of. their 
choice as their’ Panch and would expose 
themselves to the peril of being. represented 
by another person who is nominated: by the 
Collector, a man not of their choice.. The 
fact in any event would be. that the Panch 
does not become available within the time 
which the “Collector” considers reasonable. 
The grounds or the reasons for a Panch being 
not available, in our opinion, are not rele- 
vant for the consideration of the Collector. 
The fact of non-availability of any Panch 
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ipso facto requires him to appoint another 
person in his place as he thinks fit and pro- 
per and complete’ the composition of .a valid 
Board. 

6. No authority was cited at the Bar be- 
fore us but we may refer to two cases in 
support of our view, namely:—. 

The United Commercial Bank v. Their 
Workmen, (AIR 1951 SC 2380) and Ram 
Bharosey A v. Har Swarup Mahesh- 
war, (AIR 1976 SC 1789). 

In the first case, it was held that, proceed- 
ing with the adjudication in the absence of 
one undermines the basic principle of the 
joint work and responsibility of the Tribunal 
and, therefore, when the services of a mem- 
ber cease to be available the rest by them- 
selves have no right to act 


In the second case also, a disciplinary — 


committee of the Bar Council constituted 
under S. 9 of the Advocates Act of three 
persons, where only two were present when 
the case was heard, was held to be invalid. 
The ratio ofi the above cases would apply 
a fortiori to this case. 

7. In this connection reference may be 
usefully made also to sub-sec. (5) of Seoc- 
tion 48-E, which provides that if at any time 
before the Board has completed its work the 
service of the Chairman or any member of 
the Board ceases to be-available, or any mem- 
ber of the Board fails to attend the meeting 
of the Board on two successive dates with- 
out showing cause to the satistaction of 
the Chairman, the Collector may appoint any 
suitable person in the prescribed manner to 
take his place and the proceeding shall be 
continued before such Board ag so recon- 
stituted. It is apparent, therefore, that the 
scheme of S. 48-E emphasises that there 
must be a representation of alt the three 
members of the Board and the Board cannot 
proceed to deliberate in absence of any of its 

embers. 


8 The undisputed facts enumerated by 
us do establish that the Board in this case 
proceeded and decided .the issues without 
the aid of the third member, that is, the no- 
minee of' the petitioners. The decision. of this 
Board, therefore, being vitiated in law, should 
not have been accepted by respondent No. 2 
and .made the basis of the order passed by 
him. 


9. We- would Accordingly: allow this ap- 
plication, set aside the order dated the 13th 
June, 1976 (Annexure-8) passed by respon- 
dent No. 2 arid the order, dated 11th. Janu- 
ary, 1977, passed by respondent No. 1 on 
appeal preferred by the petitioners and-would 
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remand the case back to respondent No. 2 
with a direction to constitute a proper Board 
by nominating a nominee on behalf of the 
petitioners in place of Satto Choudhary and 
then dispose of the proceeding in accordance 
with. law. In the circumstances of the case, 
we would leave the parties to bear their own 
costs. 


Pawan Kumar 


Petition allowed. 
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The Bihar State Electricity Board, Patna 
Petitioner v. Pawan Kumar Khetan and 
others, Opposite Party. 

Civil Reva. No. 225 of 1977, D/- 12-10- 
1977°. 

Civil P. C. (5 of 1908), Ss. 151 and 115 
and Order 9, R. 4 — Suit dismissed for de- 
fault — Application under Order 9, R. 4 
for restoration filed beyond -80 days — Cause 
for delayed filing mentioned in the applica- 
ton though separate application under Sec- 
tion 5 Limitation Act not filed — Applica- 
tion too was dismissed at admission stage for 
default and stating that it was also time 
barred — Application under Section 151 to 
set aside order of dismissal held maintainable 
as the order was not appealable and revision 
would not yield proper remedy. (Limitation 
‘Act (1963), S. 5). AIR 1959 Pat 121 (FB), 
held Overruled by Civil Revn. No. 617 of 
1970, D/- 12-5-1977 (Pat) (FB). 

The suit was dismissed for failure to take 
steps to serve notice on one of the defen- 
dants. Application under O. 9, R. 4 to res- 
tore the suit was filed beyond 80 days. How- 
ever, no separate application was filed under 
Section 5 Limitation Act to condone the de- 
lay. But the reason for delayed filing of the 
O. 9, R. 4 application was stated in the 
same application. On the day the application 
was posted for admission with direction to 
show cause for the delay, although the plain- 
tiff filed hajri none responded on his behalf 
when the matter was called out. The court 


dismissed the application for such default - 


and also stated that no cause was shown and 
the application was time barred. An applica- 


tion under S. 151 to set aside the dismissal - 


of O. 9, R. 4 application was dimissed as 
not “maintainable since the order was on 
merits viz., that it was time barred, 


Held that the application under S. 151 | 
-was maintainable since the dismissal of O. 9, 


°(Against order of K. D. 





Sharma, Sub. J. 
Bhagalpur, D/- 26- 1l- -1976.) 
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R. 4 application was for default. The order 
was not appealable and a ‘revision under Sec- 
tion 115 would not also yield any appro- 
priate remedy since the dismissal was at 
the stage of admission and theretore no evi- 
dence was let in in support of the presence or 
otherwise of sufficient cause forthe delay 
in filing the application. In the absence ot 
such evidence a revision would be futile. 


The application under S. 151 C. P. C. filed . 


for setting aside the order of dismissal ot 
Order 9, R. 4 application for default was 
directed to be heard on merits. Civil Revn. 
No. 917 of 1970, D/- 12-5-1977 (FB) (Pat), 
Foll; ATR 1959 Pat 121 (FB) held Overruled 
by Civil Revision No. 917'of 1970, D/- 
` 12-5-1977 (Pat) (FB). (Paras 5-and 6) 
Anno: AIR. Comm. Civil P. C. (8th Edn.), 
S. 115, N. 2, S. 151, N. 4; AIR Manual 8rd. 
Edn., Limitation Act, S. 5, N. 44 
Cases: Referred: ` Chronological Paras 
(1977) Civil Revn. No. 917. of 1970, Die 


12-5-1977 (Pat) (FB) 
AIR 1959 Pat 121 (FB) F 


T. K. Jha and Sachidanand Jha, for Peti- 
tioner; Sudhir Chandra Ghose and Sukumar 
Sinha, for Opposite Parties. l 

ORDER:— This revision. by the -plaintiff 
is directed against the order dated 26-11- 
1976, passed by the Subordinate Judge, 
Bhagalpur, dismissing the miscellaneous case 
No. 18 of 1975, which was filed under Sec- 
tion 151 of the Civil P. C. -` 


2. The petitioner filed a suit in the court 
of the Subordinate Judge, Bhagalpur, which 
was numbered as money suit No. 70 of: 1972 
for realisation of Rs. 33,632.91- p. as the dues 
for. supplying of electric energy for indust- 


= rial purpose to the mill - known as Shri 


Ambika Mill belonging to the defendant 
sitiate at. Colgong, police station Colgong, 
district Bhagalpur. It appears that the atore- 
said amount has been claimed after adjust- 
ing from‘ the total claim a sum of Rs. 2,400/- 
which ‘was lying in deposit as security de- 
posit. The suit, after it become ready was 
fixed for hearing for 16-8-1974. As no step 
was taken on that date and requisites for 
issue of notice on defendant No. 2 were not 
filed as previously ordered in spite of oppor- 
tunities, the suit was dismissed for default. 
Accordingly on 25-2-1972(?); a -petition ‘under 
O. IX R. 4, C. P. C.:was filed which was 
registered as miscellaneous - case No. 9 of 
. 1973. On perusal of the said petition it ap- 
pears that the reason for not filing the, said 
application within time has been stated. -It 
has .also been. stated in the said petition that 
“tha reason pesipsing. for réstoration, is. suffi- 


` 
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cient reason in the- eye of law”. It appears 
that as the reason’ explaining the delay in fil- 
ing ‘the said application was giyen in the 
said petition a separate application under 
S. 5 of the Limitation Act was not filed. 
However, the said miscellaneous case was 
put up on 1-8-1975. By the said order it was 
pointed out that the miscellaneous case hav- 
ing been filed beyond 80 days and there- 
fore, the petitioner was directed’ to show 
cause by 10-8-1975 when the miscellaneous 
case was ordered to be put up for admission. 
On 10-3-1975, though hajri was filed nobody 
appeared when the case was: called out and 
therefore the said miscellaneous case was 
also dismissed. The order reads thus: 


“Applicant files hajri. Cause not shown nor 
any step taken. Case called out. None res- 
ponds on behalf of the applicant. The appli- 
cation is rejected as time barred.” . - 
Thereafter on 15-3-1975, the petitioner filed 
an application under S. 151, C. P. C. which 
was registered as miscellaneous case No. 18 
of 1975; that case, it appears from the im- 
pugned order, was taken up for hearing ox 
parte and one witness was examined as 
A. W: 1. The impugned order does: not say 
that A. W. 1 has been disbelieved or that 
his evidence was rejected. However, on the 
ground that as against the previous order 
dated 10-3-1975 by which the ‘miscellaneous 
case No. 9 of 1975 was rejected as time 
barred, the petitioner could have moved the 
superior court, the court below dismissed the 
miscellaneous case holding that it was not 
revisable by that court. Hence the present 
revision application. 


3. Mr. Tarakant Jha, learned gene ap- 
pearing in support of this application con- 
tended that the court below acted with mate- 
rial irregularity in the exercise of jurisdic- 
tion in holding that the miscellaneous case 
No. 18 of 1975 was not mantainable as the 
petitioners had the remedy to move higher 
court. Learned counsel further contended 
that in spite of the fact that the delay in 
filing miscellaneous case No. 9 of 1975 was 
fully explained in the petition itself which 
was filed under O. IX, R. 4 C. P. C, the 
court below was not justified in passing the 
order dated 1-3-1975 calling upon’ the peti- 
tioner to file show cause by -10-8-1975 ex- 
plaining the delay- beyond 30 days. Learned ` 
counsel further contended that when such 
order was, passed -calling upon :the. petitioner 
to comply: with the order passed by that 
court,. which -was not passed in presence of 
the petitioner or its counsel, it was the duty 
‘of the court to get the order sheet: “seen” -by 
the: danyer concerns According’ to the 
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learned counsel the same not having been 
done the court below was-not fustiiied in 
rejecting miscellaneous case No. 9 of 1975 
at the time of admission, on the ground of 
delay without perusing even the petition 
which contained all the explanations for the 
delay and making out sufficient cause for 
condonation of delay and admission. It was 
lastly contended by learned counsel that if 
the suit which was filed with a court-tee of 
Rs. 2,261.25 p. is not restored the petitioner 


would suffer an irreparable loss and injury . 


and the interest of justice requires that the 
suit should be restored. 


4. Mr. Sudhir Chandra Ghose, learned 
counsel, appearing on behalf of the opposite 
party however contended that on the facts 
and in the circumstances of the case the 
court below was perfectly justified in holding 
that the second application under S. 151, 
C. P. C. which gave rise to miscellaneous 
case No. 13 of 1975 was not maintainable 
by that court as the previous miscellaneous 
case, namely, miscellaneous case No. 9 of 
1975 was dismissed by order dated 10-3-75, 
not for default but on merits. According to 
the learned counsel, therefore, an appeal lay 
as against the said order and therefore, the 
Court below was justified in holding that 
the latter miscellaneous case was not main- 
tainable, 


5. Thereforé, the moot question for de- 
termination is as to whether the application 
filed under S. 151, C. P. C. which gave rise 
to iniscellaneous case No. 18 of 1975 was 
maintainable. I have already pointed out 
above that the previous miscellaneous case 
was dismissed by order D/- 10-38-75 and for 
convenience I have already quoted the said 
order verbatim. The said order clearly shows 
_that the previous miscellaneous case was re 
jected at the time of admission as nobody 
responded when the case was called out. The 
order further says that the court was of the 
opinion that as no cause was shown the ap- 
plication was time barred. It may be noted 
that it is a case which was dismissed at the 
time of admission and therefore, no evidence 
could be adduced by the petitioner in sup 
rt of the allegation of sufficient cause made 
out in the application. The question. there- 
fore, is as to whether the petitioner could 
successfully challenge this order before the 
higher court either by filmg an appeal or 
by revision, I may point out here that no 
appeal lay as against the order of dismissal 
of miscellaneous case No. 9 of 1975; how- 
ever, the petitioner could have come up to 
this court in revision but still the question 


| 
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is as to whether the said remedy could. be 
considered to be an appropriate remedy 
available to the petitioner. Before the revi- 
sional court the petitioner could not have 
satisfied that it had made out sufficient cause 
for non-compliance of the order dated 16-8- 
1974 by which the suit itself was dismissed. 
The said order could be recalled by the court 
below only on sufficient cause being shown 
under Order 1X R. 4 and it is only in those 
circumstances that the court alter recording 
a finding could (sic) miscellaneous case No. 9 
of 1975. Therefore, no useful purpose would 
have been served by coming to this Court 
in revision against the order of dismissal of 
the said miscellaneous case as there was no 
evidence nor any proof in the records of the 
case to hold that the petitioner has proved 
the allegation regarding sufficient cause for 
condonation of delay in tiling miscellaneous 
case No. 9 of I975. I have already pointed 
out that no appeal lay against the order dated; 
10-8-1975 and the scope of revision under 
S. 115, C. P. C. was also very limited and 
no useful purpose therefore would have been 
served by approaching this Court in its re- 
visional jurisdiction. In my opinion, there- 
fore, on the facts and in the circumstances 
of the case the only appropriate remedy 
available to the petitioner was to tile an ap- 
plication under S. 151 C. P. C. for setting 
aside the order of dismissal dated 10-38-1975 
and restoring miscellaneous case No. 9 of 
1975. The arad view which I have taken 
is fully supported by the Full Bench deci- 
sion in Civil Revn. No. 917 of 1970 disposed 
of on 12-5-1977 (Pat). 





6. By the Full Bench decision (of five; 
Judges) three revision applications: have been 
disposed of. It held that that Full Bench ot 
three Judges in Doma Choudhury’s case 
(AIR 1959 Pat 121) was not correctly decid- 
ed. It has been pointed out that even if an 
order of dismissal for default is appealable: 
the party concerned “without leading further 
evidence will not be able to satisty the court 
that the order of dismissal for default of an 
application filed under O. IX, R. 9 or R. 18 
should be set aside and the application Tes- 
tored. The provision of appeal in such cases 
will be illusory ...... *, It has also been 
pointed out that mere provision for appeal 
in such cases “will not at all be efficacious 
but will be an empty formality in cases 
where the appellate court does not allow any 
additional evidence to be given”. Regarding 
Doma Choudhury’s case (supra) while finally 
expressing the view it has been stated by the 
Full Bench as follows: 
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case (supra) that, where an appeal is provid- 
ed even when the remedy is not efficacious, 
it will bar the exercise of inherent powers, 
except in cases where there is abuse of pro- 
cess of the court, is no longer good law in 
view of the decisions of the Supreme Court 
discussed above”. 

After considering the various cases ot the 
. Supreme Court the Full Bench (five Judges) 
laid down the following propositions: 


“(1) The inherent powers of the court are 
very wide and are not in any way controlled 
by the provisions of the case. 


(2) They are addition to the powers spe- 
cially conferred on the Code and the Courts 
are free to exercise them, 


(8) The only limitation put on the exercise 
of the inherent powers is that when exercis- 
ed, they are not in conflict with what has 
been expressly provided for, or those ex- 
haustively covering a particular topic or 
against the intention of the legislature. 
These limitations are not due to the 
fact that the inherent power is controlled 
-by the Code, but because it should be pre- 
sumed that the procedure specifically provid- 
ed for orders in certain circumstance is dic- 
tated by the interests of justice. 


(4) Inherent powers are to be exercised 
where specific provision does not meet: the 
necessities pf the case.” 


- % Thus I am of the view that the court 
below acted with material irregularity in the 
exercise of its jurisdiction in holding that the 
application under S, 151 C. P. C. which gave 


| rise to miscellaneous case no. 18 of 1975; 


was not maintainable. The application is ac- 
cordingly allowed. The impugned order is 
set aside and the case is sent back to the 
` court below for disposing of the miscallene- 
ous case No. 13 of 1975 in accordance with 
law and in the light .of the observations 
made above. It is not necessary for me to 
consider the other arguments which were put 
forward before this Court. It is for the court 
below to consider the relevant arguments and 
materials on the record as also the hardship, 
if any, which would be caused, at the time 
of hearing of the miscellaneous case. In the 
circumstances of the case I would make no 


order as to costs. 
Petition allowed. 
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ALR 


LALIT MOHAN SHARMA AND 
S. ALI AHMED, JJ. -— 

Dineshwar Prasad Singh, Appellant v. Srt 
mati Manorama Devi, Respondent.: 

A. F. A. D. No. 777 of 1978, D/-‘17-2- 
1978.* a 

(A) Evidence Act (1 of 1872), S. 114 TI. (£) 
— Postal business — Presumption — Letter 
under Certificate of Posting — Must be pré 
sumed to have been delivered to the ad- 
dressee — . Notwithstanding provisions of 
S. 27, Bihar and Orissa General Clauses Act. 
(T. P. Act (1882), Section 106; Bihar and 
Orissa General Clauses Act (1 of 1917); 
S. 27). 


Since the Illustration u/s. 114 Evidence 
Act could not be confined only to -.lettera 
sent under Registered Post, those sent by 
ordinary post too ought to be presumed deli- 
vered to the addressee. It was so notwith- 
standing the circumstance that under S. 27, 
Bihar and Orissa General Clauses Act such 
a presumption was available only to letters 
sent under registered post. Where the letter 
terminating the tenancy under S. 106, T. P, 
Act is sent under Certificate of Posting, it 
has to be presumed to have been delivered 
to the tenant whose address the letter was 
proved to bear. AIR 1918 P. C. 102 and ILR 
(1972) 2 Cal 480, Rel. on. (Para 5) 


_ Anno: AIR Manual (8rd Edn.), Evidence 
Act, S. 114, N. 48; AIR Comm. T. P. Act 
(4th Edn.), S. 106, N. 45. 

(B) Civil P. C. ( of 1908), 8. 100 — 
Finding of Fact — Interference — Finding 
by Lower Court that notice terminating 
tenancy delivered — No interference in 


second appeal. (Para 6) 
Anno: AIR Comm. C. P. C. (8th Eda), 
S. 100 N. 52. l 
Cases Referred: Chronological Parag 
AIR 1975 Madh Pra 21 3 
ILR (1972) 2 Cal 480 5 
AIR 1918 PC 102 4 
Birendra Mohan Singh, for Appellant; 
Harendra Prasad, for Respondent. 
JUDGMENT : — Tekis appeal by tha 


tenant-defendant is directed against the de- 
cree passed by the lower appellate court in 
a suit for eviction filed by the respondent. 
The appellant has been a tenant of certain 
premises described in the schedule to tha 


°(Against order of Gupteshwar Pd. Dubey, 
Ist Addl. Sub. J., Monghyr, D/- 4-8-1978.) 
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plaint in the town of Monghyr and. ‘the pro- 
visions of the Bihar Buildings (Lease, Rent 
and Eviction) Control Act (hereinafter `re- 
ferred to as the ‘Act’) apply to the case. The 
ground for eviction made out in the plaint 
and accepted by both the courts below is 
non-payment of rent for a period of more than 
two months. The finding of the trial Court 
that the defendant was a defaulter in the 
matter of payment of the rent was not chal- 
lenged by him before the lower appellate 
court nor before us. The only question, 
which has been argued in support of’ the 
second appeal, is that the suit should be dis- 
missed for non-compliance of the service of 
notice terminating the tenancy as envisaged 
by S. 106 of the T. P. Act. The trial Court 
decided the issue in favour of the appellant 
and dismissed the suit, but on appeal the 
lower appellate Court reversed the finding 
and decreed the suit. 


2. The plaintiff produced a certificate of 
posting showing that a notice as required by 
law had been sent to the defendant by 
post. The husband of the plaintitt, P. W. 2, 
gave oral evidence also. The court below has 
accepted the evidence. 


8. Mr. Birendra Mohan Singh, learned 
Counsel for the appellant, has contended 
that no presumption arises in favour of the 
plaintiff in the present case inasmuch as sha 
did not send the notice by registered post. 
Referring to the provisions of S. 27 of the 
Bihar and Orissa General Clauses Act, the 
Counsel argued that such a presumption 
could arise only in regard to registered letters. 
Reliance has been placed on the decision 
in B. L. Shrivastava v. M. M. L. Shridhar 
(AIR 1975 Madh Pra 21). Mr. Singh further 
urged that the presumption under S. 114 of 
the Evidence Act, even assuming to be ap- 
plicable to the case, is very weak in nature 
and in the facts and’ circumstances of the 
case, the lower appellate court committed an 
error of law in securing service of notice. 

4. On behalf of the plaintiff, Mr. Harendra 
Prasad has relied upon the decision in Hari- 
har Banerji v. Ramshashi Roy (AIR 1918 PC 
102) wherein it was stated that “if a letter 
properly directed, containing a notice to 
quit, is proved to have been put into- the 
post office, it is presumed that the letter 
reached its destination at the proper time ac- 
cording to the regular course of business of 
the post office, and was received by the per- 
gon to whom it was addressed.” It is true 
that in that case the letter in question had 
been sent by registered post, but it is not 
possible to distinguish the case ‘on that 


ground as the presumption referred to above ` 


1000 Dat lig Y ft. on 
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was`stated in relation to letters sent by ordi- 
nary post. Proceeding further the Privy 
Council said that the presumption’ would 
apply with still greater force to letters 
which the sender has taken the precaution 
to register. 

5. The. provisions of Section 114 of the 
Evidence Act lay down that the Court may 
presume the existence of any fact which it 
thinks Hkely to have happened, regard be-s 
ing had to the common course of natural 
events, human conduct and public and pri- 
vate business in their relation to facts of the 
particular case. One of the illustrations given 
in the Act permits the court to presume that 
an official act has been regularly performed. 
The post office department is a wing of the 
Government and a presumption may, there- 
fore, be raised in favour of- the plaintiff. The 
certificate of posting, Ext. 8, has, therefore, 
been correctly taken into account by the 
Court below for holding in favour of service 
of notice. So far as the question as to whe 
ther the letter was actually posted or not is 
concerned, it has been proved by the evi- 
dence of P. W. 2 which has been accepted 
by the court below. Besides, the certificate 
of posting itself furnishes evidence pf such 
posting. The further presumption that the 
letter was duly handed over to the addressee 
is permissible and we do not find any error 
in the judgment of the court below on this 
account. Merely for the reasons that the 
presumption mentioned in S: 27 of the Bihar 
and Orissa General Clauses Act is not avail- 
able in the case. as being confined to regis- 
tered letters only does not lead to the infe 
rence that the presumption under S. 114 of 
the Evidence Act cannot be raised. Mr. Pra- 
sad states that the Calcutta High Court has 
also taken a similar view in the case ot 
Batokristo Nandy v. Ranadeb Chowdhuri- 
(ILR (1972) 2 Cal 480). The first point urged 
on behalf of the appellant is, theretore, re- 
jected. 


6. Mr. Singh next argued that the finding 
of fact recorded by the court on the question 
of posting of the letter should be set aside 
and it should further be held that the court 
below erred.in law in rejecting the defence 
evidence denying the delivery of the notice. 
The finding which is challenged is one of 
pure fact and it is not permissible in the 
second appeal to examine its correctness. 
This argument also, therefore, fails. X 

7. In the result, the appeal fails and is 
dismissed: with costs, . ; 

Appeal dismissed. 
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Sahdeo Singh and others, Petitioners v. 
Ramchhabila Singh and others, Opposite 
Party. 

Civil Revn. No. 1085 of 1977, D/- 15-2- 
1978. ° 

(A) Hindu Law — Widow cannot become 
Karta of joint Hindu family — Cannot re- 
present the family in a suit. AIR 1969 Pat 
317, Not Foll. ; 

Coparcenership is a necessary qualification 
for managership of a joint Hindu family. A 
widow is not a Coparcener, and therefore 
she cannot become a Karta of the - family. 
She cannot therefore represent the family in 
a suit — AIR 1969 Pat 317 Not followed in 
view of AIR 1966 SC 24. (Para 5) 

(B) Civil P. C. (5 of 1908), O.L, R. 8 — 
Scope — All members of HUF suing — 
„Suit not by Karta in representative capacity. 


Where all the co-owners (members of 
joint Hindu family) are parties to the suit, 
question of representation through the Karta 
would not arise.. Thus if a junior member as 
well as his mother are impleaded in the suit 
by name, on death of the junior member he 
could not be treated as represented by his 
mother as natural guardian or Karta. 

(Para 5) 

‘Anno: AIR Comm. C. P. C. (8th Edn.) 
Or. 1, R. 8 N. 2. l 

(C) Civil P. C. (5 of 1908), O. 22, R. 3 
— Scope — Co-owners’ suit for possession 
— No abatement for nonsubstitution of 
LRs of deceased plaintiff. 


Where during pendency of a suit by co- 
owners for declaration..of title and possession 
against trespassers one of the co-owners dies 
the suit will not abate for non-substitution 
of his legal representatives for the .reasop 
that the suit is maintainable even by some 
only of the co-owners. AIR 1964 Pat. 81 and 
AIR 1970 Pat 1 (FB) Rel. on. 

(Paras 6 and 7) 

Anno: AIR Comm. C.P.C. (8th Edn), 
O. 22, R. 3, N. 1 and 22. a 
Cases Referred: Chronological | 


AIR 1977 Pat 29 : 1976 BBCJ 417 6 
AIR 1972 SC 1181 6 
ATR 1970 Pat 1 (FB): 2 6 
AIR 1969:Pat 317 oa : 

we - 


Paras 


AIR 1966 SC 24 
AIR 1966 SC 1427 


*(Against order of Zeauddin, Munaif 1, Haji- 
pur, D/- 21-7-1977.) 
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AIR 
AIR 1964 Pat 31 ; 6 
AIR 1968 SC 553 - 6 
AIR 1963 SC 1901 6 
AIR 1962 SC 89 6 


Shiva Kirti Singh, for Petitioners; Jagdish 
Prasad, for Opposite party. 

ORDER : -— This application by the de 
fendants is against an order, dated the 21st 
July, 1977, passed by the court below, hold- 
ing that the suit did not abate on account of 
the non-substitution of the heirs and legal 
representatives of the deceased plaintiff 
No.. 5. 


2. The plaintiffs, eleven in number, filed 
a suit for declaration of their title and con- 
firmation of possession or, in the alternative, 
recovery of possession over the suit land. 
The plaintiffs have also prayed that the re- 
visional survey reecords should be correct- 
ed. Their case, inter alia, is that the lands 
appertaining to Khasra No. 222, Khata No. 94, 
area 1 bigha, 12 kathas, 15 dhurs, situate in 
village Rampur Kumharkol, belonged to one 
Rakat Singh, plaintiffs’ ancestor. It was re 
corded in the name of the said Rakat Singh 
in the cadestral survey. In the new revi- 
sional survey the. land was renumbered. 
Rakat Singh remained in possession of the, 
land during his lifetime and after his death, 
his sons Kodai Singh and Julumdhari Singh 
came in joint possession. Kodai died leaving 
behind two sons, Shahi Narain Singh and 
Ram Bahadur Singh. The latter died issue 
less. Shahi Narain Singh left behind two 
sons, Ramchhabila and Jalesar. Ramchhabila 
and his five sons are plaintiffs Nos. 1 and 8 
to 10. The widow of Jalesar is plaintiff 
No. 2. Julumdhari Singh died leaving be- 
hind a son Nageshwar Singh. Nageshwar 
Singh left behind three sons, Akhileshwar 
Singh, Ashok Kumar Singh and Dilip Kumar 
Singh. Ashok Kumar Singh and Dilip Kumar 
Singh were made plaintiffs Nos. 4 and 5 
and the widow of Akhilashwar Singh, Mt. 
Urmila Devi, was made plaintiff No. 3. It 
was alleged that the land in dispute belong- 
ed to all the plaintiffs and, because the 
cause of action was the same, the plaintiffs 
jointly filed the suit. The defendants belong- 
ed to different families who got a survey 
entry made illegally in their favour by bring- 
ing the Amin and others in collusion in res- 
pect of the plaintiffs, land to the extent of 
eight kathas. Hence the suit for declaration 
of title and confirmation of possession or, in 
the alternative, recovery of possession, and 
also for correction of. the survey records. 

3. One of the plaintiffs) Dilip Kumar 
Singh (plaintiff No. 5), died during the pen- 
dency of the suit. On the 27th June, 1977, the 
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defendants filed an application stating, inter 
alia, that plaintiff Dilip Kumar Singh had 
left behind his mother as his heir and legal 
representative and since no application for 
substitution had been filed, the suit had 
abated and should be dismissed. The plain- 
tiffs filed a rejoinder. According to them, 
Nageshwar Singh had two marriages. Akhi- 
leshwar Singh and Dilip Kumar Singh were 
born of the first marriage and Ashok Kumar 
Singh was born-of the second marriage. The 
living wife of Nageshwar Singh is the mother 
of Ashok Kumar Singh. Since both, father 
and mother of Dilip Kumar Singh are dead, 
his step-brother Ashok Kumar Singh (plain- 
tiff No. 4) was the legal heir and representa- 
tive of Dilip Kumar Singh. Some evidence 
was led on this question by the parties. The 
learned Munsif recorded a finding that 
Nageshwar Singh had only one marriage 
and the widow of Nageshwar Singh is the 
own mother of Dilip Kumar Singh (plaintiff 
No. 5). However, he held that since the suit 
had been filed in a representative capacity 
by the Karta of different branches, it did 
not abate. It-may be relevant here to state 
that in paragraph one of the plaint it is 
stated that plaintiffs Nos. 1, 2 and 8 are 
Kartas of their respective branches and were 
filing the suit in their representative capa- 
city. It is the admitted position that no ap 
plication for substitution was filed on behalt 
of the plaintiffs, 


4. Shri Shiva Kirti Singh, learned Counsel 
appearing for the petitioners, contended that 
as the plaintiffs had failed to substitute the 
mother of deceased plaintiff No. 5, the suit 
had become incompetent On the other hand, 
learned Counsel appearing for the plaintiffs- 
opposite party submitted that since the suit 
was filed in a representative capacity by 
Kartas of the different Branches, the same 
cannot be said to have abated. 


5. The question is whether the widow of 
Akhileshwar Singh (plaintif: No. 8) could be 

Karta of the joint Hindu family under the 
Hindu law. Coparcenarship is a necessary 
qualification for the managership of a joint 
Hindu family and a widow is, admittedly, 
not a coparcener. She, therefore, cannot be- 
come a Karta in a joint Hindu family. A 
mother can become the guardian of her 
minor sons but the law never ` treated her 
as a coparcener and, therefore, she could 
not become the Manager or the Karta of the 
joint family. As such, plaintiff No. 8 could 
not represent the interests of the deceased 
plaintiff No. 5. Learned Counsel for the 
plaintiffs-opposite party relied upon a deci- 
sion of this Court in Prasad Gope v.. Ma- 
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khan Gope (AIR 1969 Pat 307) (sic) (Ram! 
Kawal Upadhaya v. Dudhanath Pandey, 
AIR 1961 Pat 317P?) It appears that 
the decision of the Supreme Court in 
Commissioner of Income-tax, Madhya Pra- 
desh v. Seth Govindram Sugar Mills (AIR 
1966 SC 24) was not brought to the notice ot 
the learned Judge who decided the case of 
Prasad Gope (sic) (supra). It has been held by 
the Supreme Court in that case that a widow 
cannot become a Karta of a joint Hindu 
family. It is, therefore, not possible to place 
reliance on the decision of this Court in 
Prasad Gope’s case (sic) (supra). Besides this, 
if allthe co-owners were made parties to the 
suit, the question of representation through 
the Karta would not arise. If a junior mem- 
ber was impleaded in the suit by name, there 
could be no question of his representation 
through his natural guardian or the Karta. It 
is, therefore, manifest that the interest of 
the mother of deceased plaintiff No. 5 can- 
not be said to be represented by the re- 
maining plaintiffs 


6. The real question, however, is as to 
whether on the death of one of the plaintiffs 
during the trial of the suit, and in the event 
of his heirs and legal representatives not 
being substituted and brought on record, the 
suit will abate P Shri Shiva Kirti Singh relied 
upon various detisions of the Supreme 
Court including State of Punjab v. Nathu 
Ram (AIR 1962 SC 89); Ram Sarup v. Mun- 
shi (AIR 1968 SC 558); Rameshwar Prasad 
v. Shambehari Lal Jagannath (AIR 1963 SC 
1801); Srichand v. Jagdish Prasad Kishan 
Chand (AIR 1966 SC 1427); Ramagya Pra- 
sad Gupta y. Murli Prasad (AIR 1972 SC 
1181) and Munshi Singh v. Babu Lal Singh 
(1976 BBC] 417) : (AIR 1977 Pat 29). All 
these cases deal with the situation in an ap- 
peal where one of the appellants died. The 
principle which has been laid down is that 
if in respect of the deceased appellants the 
appeal has abated and the decree in favour 
of the respondents had become final against 
his legal representatives, the appellate court 
had no power to proceed with the appeal 
and to reverse and vary the decree. If the 
decreee is a joint one, the whole appeal 
abates. In the case of the State of Punjab 
(Supra), it was held that the courts would 
not proceed with an appeal when the suc- 
cess of the appeal may lead to the court’s 
passing a decree which would be contradic- 
tory to the decree which had become final 
with respect to the same subject matter be- 
tween the appellants and the deceased res- 
pondent; it was further held that when the 


decree against the surviving respondents (if . 


aor ae 











260 Pat. Subhash Chandra v. 


the appeal succeeds) will be ineffective, the 
court cannot proceed with the appeal. ‘The 
situation when a party died when the suit 
was in the trial court, and the heirs were not 
substituted, is entirely different. It has been 
the consistent view of this Court that if a 
co-owner instituted a suit for recovery of 
` [possession of the land held by him along 
with other persons against a trespasser, who 
dispossessed the co-owners, he could ob- 
tain a decree for recovery of possession of 
the entire area. Such a suit will be main- 
tainable, even without impleading the other 
co-sharers. In the case of Ram Niranjan Das 
v. Loknath Mandal (AIR - 1970 Pat 1 
FB),. it was held that a possessory title when 
confronted with a better title will yield place 
to the better title which must prevail over 
trespasser’s possessory title pure and simple. 
A co-sharer having an interest in the- pro- 
perty jointly with others is apparently a per- 
son with ‘better title than a trespasser. It 
was well settled that one of the various co- 
owners of a property, if in possession, will be 
deemed to be in. possession on behalf of all 
co-owners and his possession would not be 
regarded as adverse to other co-owners unless 
there was distinct proof of ouster. The 
interest of an undivided co-owner or ` co- 
sharer must be taken to cover every inch of 
land which may be the subject matter of dis- 
pute as belonging to the co-owners. In such 
a situation, a co-sharer’s suit must be held 
to be maintainable without impleading 
other co-sharers. In Johan Uraon (Ekka) v. 
Sitaram Sao (Bhagat) AIR 1964 Pat 31 a 
Bench of this Court held that a suit by one 
of the joint owners to obtain -possession by 
ejecting a trespasser is maintainable even 
though the other joint owners are ‘not im- 
leaded as parties to the action. When one 
of the plaintiffs, who were joint owners, 
dies, the right to sue survives in the other 
laintiffs and, in such a case, there was no 
question of abatement. 


7. In the present case, the suit having 
been filed by the joint owners against a tres- 
passer can surely proceed even when the 

eirs of one of the joint owners has not been 
brought on record in the event of the Jatter’s 
death. The ‘contention of learned Counsel 
ppearing for the petitioners that the sult 

abated must, therefore, be overruled. 


8. In the result, this application is dis- 
missed but without costs. - : 
i Petition dismissed. 


Si l 
$ Camel 
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Subhash Chandra, Petitioner v. Har 
Govind Singh, Opposite Parties. 
Civil Revn. No. 386 of 1976, D/- 12-74 
1977. 


(A) Civil P. C. (1908), O. 21, R. 58 
(Patna Amendment) — Claim against pro- 
perty in execution — Claim by son of 
judgment-debtor without so disclosing — 
Facts brought to notice of Court by 
opposite party — Court ordering putting 
up the Misc. Judicial Case already so 
registered to be “put up for admission 
in presence of both parties” —- Court: 
summarily dismissing the case — Resort 
to proviso — Not illegal in circumstances 
of the case. . 


It is true that ordinarily and generally 
when a claim application under O. XXI 
R. 58 (1) is filed and is admitted by a 
court, the court will investigate the 
claim or objection. But, it cannot be 
laid down as a principle of law that in 
no case the court will exercise its power 
under the proviso to the said rule, even 
if it is brought to its notice that the 
objector was nobody else than the judg- 
ment-debtor’s son and the court was 
satisfied that the objection was with a 
view to delay the delivery of possession 
and was designedly belated. In the in- 
stant case, the objection filed by ‘the 
petitioner, nowhere indicates even by 
implication, that he is the son of the 
judgment-debtor. Therefore, when the 
show cause was filed before the Court 
by the decree-holder, disclosing the fact, 
it cannot be held for any moment that 
the Court was powerless to put the 
matter for hearing on admission in the 
presence of the parties. The registering 
of a miscellaneous Judicial Case, in 
ignorance of the full facts, on account of 
deception practiced by the petitioner and 
issuing of notices, will not be such a 
matter as to preclude the court in re~ 
sorting to the proviso, when full facts 
are brought before it. Any other con= 
struction will amount to putting pre- 
mium in favour of those who want to 
mislead the court. (Para 7) 


Anno: AIR Comm. Civil P. C. (8th 
Edn), O. 21, R. 58, N. 21. p ` 


(B) Civil P. C. (1908), S. 115 and O. 21, 
E. 58 — Application filed under O. 21, 
BR. 58 — Delay — Lower Court decided 
the question of belatedness after consi- 
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dering all the facts and. background: — 
No mnterterence called for in revision. 
(Para 10) 
Anno: AIR Comm. (8th Edn.), S. 115, 
N. 20 and O. 21, R. 58, N. 25. 
Cases Referred: Chronological Paras 
AIR 1969 All 139 8 
S. C. Ghose and B. N. Agrawal, for 
Petitioner; R. S. Chatterjee and Naresh 
Kumar Sinha, for Opposite Parties. 


ORDER :— This Civil Revision appli- 
cation is directed against an order dated 
the 10th April, 1976, of the Additional 
Subordinate Judge of Dhanbad, summa- 
rily dismissing the application of the 
petitioner under O. XXI, R. 58 of the 
Civil P. C. (hereinafter referred to as 
the Code), without any investigation, on 
the ground that the objection was at the 
instance of the son of the judgment~ 


debtor, and designedly filed to delay the’ 


delivery of possession and was a belated 
one. 


2. Necessary facts for the disposal of 
this application may shortly be stated. 
The Opposite Party brought a suit, (Title 
Suit No. 505 of 1962) for eviction of the 
defendants, who were (i) Bhagwati Pra- 
sad Sharma, (ii) Lajpat Rai Seth, 
and (iii) Jawahar Lall Seth, from a house 
in the Town of Jharia, under the Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act, 1948, on the ground of 
personal necessity, as well as breach of 
the terms of the tenancy and arrears of 
rent. The allegation was that Lajpat 
Rai Seth was the tenant of the house in 
question and the other two defendants 
were sub-lessees of Lajpat Rai Seth 
(Defendant No, 2). These three defen- 
dants were impleaded as Opposite party 
in this Civil revision application, but 
their names were subsequently penned 
through. It may be mentioned that the 
petitioner in this civil revision applica< 
tion is the son of Lajpat Rai Seth. 


3. The suit was decreed by the trial 
court, but that decree was reversed in 
appeal by the lower appellate court. 
Against that decision, Second Appeal 
No. 813 of 1966 was filed in this Court 
and the judgment and decree of. the 
lower appellate court were set aside. and 
those of the trial court restored on the 
26th Nov. 1968. Against the decision of 
the High Court, an application for Spe- 
cial Leave to-appeal was rejected by the 
Supreme: Court of India on the. 2ist Aug. 
1969. In the meantime, on the 26th 
Dec. 1968,. the plaintiff-decree-holder 
levied execution of.the decree in Execu~ 


tion Case No. 153 of 1968, for delivery 


-of possession of the premises in ques- 


tion. The judgment-debtors filed a 
number of miscellaneous judicial. cases, 
some of them being Miscellaneous Judi- 


cial Case No. 43 of 1969, and Miscellane- 


ous Judicial Case No. 89 of 1969. There- 
after, an application was also filed by 
judgment-debtor Jawahar Lall Seth, full 
brother of Lajpat Rai Seth, under.O. IX, 
R. 13, of the Code, for setting aside the 
ex parte decree passed against him in 
Title Suit No. 505 of 1962, which was 
allowed on the 16th Feb. 1973. This 
order of the court below was subsequent- 
ly set aside’ by this Court in Civil Revi- 
sion No. -247 of 1973, by an order dated 
the 21st April, 1975. Thereafter, on the 
25th Nov. 1975, a writ of delivery of 
Possession was issued. Against that 
order an appeal was taken to the Dis- 
trict Judge and an order for stay of the 
delivery of possession was obtained on 
the 27th Nov. 1975, which, however, was 
vacatéd on’ the 12th March, 1976. It was 
on this date that the present application 
under O. XXI, R. 58, read with S. 151, 
of the Code was filed by the present 
petitioner, the son of the judgment- 
debtor, Lajpat Rai Seth. ` 


4. The case of the present petitioner 
in his objection petition under O. XXI, 
R. 58, of the Code was that the house in 
question was purchased by one Gays 
Prasad Singh, father of the decree-holder 
on behalf of his joint family, consisting 
of himself and his brother, Mahabir Pd. 
Singh, by a registered deed of sale 
dated the 9th Dec. 1948. Thereafter, 
Gaye Prasad Singh and Mahabir Prasad 
Singh died, leaving behind their sons in 
the state of jointness. The petitioner’s 
case is that by mutual and amicable set- 
tlement the eastern ‘portion, which con- 
sists of the suit premises,- fell to the 
share of the son of the said Mahabir 
Prasad Singh and- that the western por- 
tion fell to the share of the decree- 
holder, son of- the said Gaya Prasad 
Singh. The petitioner’s. case further is 
that he was inducted as a tenant on ə 
monthly rental of Rs. 110/- by Ambika 
Prasad Singh, son of Mahabir Prasad 
Singh, on the suit premises, wherein he 
is carrying on a cloth business in the 
name and style of Seth Brothers. The 
petitioner was not a party to Title Suit 
No. 505 of 1962, and so the decree, if 
any, passed in the same could not be 
executed against him. In this applica- 
tion thus, he has claimed an independent 


‘interest in the suit premises: and has 
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alleged that the decree-holder has brought 


the above suit in collusion with the 
remaining > defendants including his 
father. f 


5. The above application of the peti- 
tioner was registered: as Miscellaneous 
Judicial Case No. 7 of 1976, notice was 
directed to be issued. to the Opposite 
Party and delivery of possession was 
stayed on the 12th March, 1976. Three 
days time was allowed to the petitioner 
for filing requisites etc.-for issue of the 
notice. The order dated the 19th March, 
1976, shows that no step was taken by 
the petitioner and three days further 
time was allowed to take steps for ser- 
vice of notice on the Opposite Party, 
fixing the 9th April, 1976, for return. It 
seems, on the same day the decree-holder 
appeared and filed Hazri and the case 
was’ directed to be put up on the Sth 
April, 1976, the date already fixed in 
the miscellaneous judicial case. On the 
9th April, 1976, the applicant-petitioner 
filed Hazri and the decree-holder Oppo- 
site Party appeared through a lawyer 
and filed a show cause. The court order- 
ed the matter to be put up on the 10th 
April, 1976, in the presence of both the 
parties, “for hearing in admission mat- 
ter,” and, on that date, after hearing 
learned Counsel for the parties, the im- 
pugned order was passed. 


6. Mr.. S. C. Ghose, learned counsel 
for the petitioner, has urged that the 
miscellaneous Judicial case under O. XXI, 
R. 58, of the Code having been register- 
ed by the executing court on the 12th 
March, 1976, and notices having been 
issued to the Opposite Party, the exe- 
cuting court could not dismiss it sum- 
marily, without investigating the ‘claim 
of the petitioner. Learned Counsel fur- 
ther urged that no opportunity had been 
given to the petitioner to substantiate 
the allegations contained in his claim 
application. He has relied upon the 
Patna amendment R. 58, of O. XXI of 
the Code, relevant portion of which 
reads as follows :— 


- “58 (1) When any claim is preferred 
to any property the subject-matter of 
execution proceedings, or any objection 
fs made to the attachment thereof, on 
the ground: that the applicant has an 
interest therein which is not bound 
under the decree, or that such property 
fis not liable to attachment, the Court 
shall proceed to investigate the claim or 
objection with the like power as regards 
the examination of the claimant or 
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objector, and in all other respects as if 
he were a party to the suit: 

Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was designed~ 
ly or unnecessarily delayed.” . 

A reference to the Patna amendment of 
the said Rule will show that it is of a 
wider import, inasmuch as it does not 
only provide for filing an objection 
against attachment, but also provides for 


filing of any claim in respect of 
a property which is a  subject-mat-~ 
ter of an execution proceeding, in- 


cluding any claim against. delivery of 
possession, as in the instant case. Mr. 
Ghose contends that once the. objection 
has been admitted, the court shall pro- 
ceed to investigate the claim or objec- 
tion and in such a situation, the proviso 
to R. 58 (1) will not come in operation 
at all. f 


7. It is true that ordinarily and gene- 
rally when a claim application under 
O. XXI, R. 58 (1) of the Code is filed 
and is admitted by a court, the court will 
investigate the claim or objection. But, 
it cannot be laid down as a principle 
of law that in no case the court will 
exercise its power under the proviso to 
the said rule, even if it is brought to its 
notice that the objector was nobody else 
than the judgment-debtor’s son and the 
court was satisfied that the objection was 
with a view .to delay the delivery of 
possession and was designedly belated. 
In the instant case, the objection filed by 
the petitioner, nowhere indicates, even 
by implication, that he is the son of the 
judgment-debtor. The petitioner has 
described himself as “Subhas Chandra 
son of Sri Lajpat Rai,” and has different- 
ly mentioned his father’s name as “Laj- 
pat Rai Seth’, who was defendant No. 2° 
(Opposite Party No. 3). Therefore, in 
such a situation, when the show cause 
was filed before the court by the decree- 
holder, disclosing the aforesaid facts, it 
cannot ‘be held for any moment that 
the Court was powerless to put the 
matter for hearing on admission in the 
presence of the parties. The registering 
of a miscellaneous Judicial case, in 
ignorance of the full facts, on account 
of deception practiced by the petitioner 
and issuing of notices, will not be such 
a matter as to preclude the court in 
resorting to the proviso, when full facts 
are brought before it, any other con- 
struction will amount to putting premium 
in favour of those who want to mislead 
the court. 





1978 


8 Mr. Ghose has relied on a single 
Judge decision of the Allahabad High 
Court in the case of Agrawal Pathshala 
v. Karim Bux (AIR 1969 All 139).. That 
decision is clearly distinguishable: In 
that case the learned Single Judge. of 
the Allahabad High Court was concerned 
with a situation, where. the objection 
was filed within 5 days of the knowledge 
of the attachment and within 25 days of 
the attachment itself. The Munsif, :two 
years after the filling of the objection, 
rejected it on the ground that the objec- 
tion was designedly and unnecessarily 
belated. This order was set aside by thex 
learned single Judge, who held that there 
was no evidence in support of the find- 
ing of the Munsif about the unnecessary 
delay in filing of the objection, so as to 
justify the order of dismissal The 
learned single Judge, as a matter of fact, 
also found that there was no delay in 
filing the objection and there was no evi- 
dence on the record to show that the 
objector had any prior knowledge of the 
attachment, as alleged by the decree-hol- 
der. Therefore, the observation made 
in the Allahabad High Court judgment 
that the power under the proviso cannot 
be exercised, if the court has started in- 
vestigation of the case on merit, is 
clearly in the nature of obiter. 


9. It may be stated that after the im< 
pugned order was passed and during the 
pendency of this civil revision application, 
numerous amendments in the Civil P. C. 
have been brought in by the Civil P. C. 
(Amendment) Act, 1976 (Act 104 of-1976). 
By a notification dated the 14th Jan, 
1977, published in the Gazette of India, 
Part TI, S. 3 (i), of the date, the Central 
Government, in exercise of the powers 
under sub-s. (2) of S. 1 of the Amendment 
Act (Act 104 of 1976), has fixed the Ist 
of Feb., 1977, as the date on which the 
provisions of the said Act, except Ss. 12, 
13 and 50, would come into force. By 
the same notification, the ist of May, 
1977, was the date fixed for coming into 
force of the provisions of Ss. 12 and 50. 
The amending Act has made changes in 
O. XXI, R. 58, as well and. the relevant 
portion of R. 58, after amendment, reads 
as follows :— : : 


"(1) Where any claim Is preferred to, 
or any objection is made tothe attach- 
ment of, any property attached in ex- 
ecution of a decree on the ground that 
such property is not liable to such at= 
tachment; the Court shall proceed to 


adjudicate upon the claim or objection in 
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accordance with the provisions herein 
contained; 

Provided that no such claim or objec- 
tion shall be entertained— 

(a) Where, before the claim is prefer- 
red or objection is made, the property 
attached has already been sold; or, 

(b) Where the Court considers that the 

claim or objection was designedly or un- 
necessarily delayed.” 
Under the aforesaid provision, it is ap- 
parent that the right to file a claim ‘or 
objection is limited to attachment of the 
property, that is to say, the wide scope 
of R. 58 of O. XXI as amended by the 
Patna High Court, entitling a claimant. 
to prefer any claim in execution pro- 
ceeding, as in the instant case, no longer 
subsists. Sub-sec. (1) of -S. 97 of the 
amending Act (Act 104 of 1976) deals with 
the repealing provisions and it is laid 
down therein that “any amendment made 
or any provision inserted in the principal 
Act by a State Legislature or a High 
Court before the commencement of this 
Act shall, except in so far as such amend- 
ment or provision is consistent with the 
provisions of the principal Act as amend- 
ed by this Act, stand repealed.” Sub- 
sec. (2) deals with saving clauses and 
Cl. (q) thereof, which is relevant for our 
purpose, reads as follows :— 


“(q) The: provisions of Rr. 31, 32, 48-A, 
57 to 59, 90 and 97 to 103 of O. XXI of 
the First Schedule, as amended or as the 
case may be, substituted or inserted by 
S. 72 of this Act, shall not apply to or 
affect— 

(i) any attachment subsisting . im- 
mediately before the commencement of 
the said S. 72, or, 

(ii) any suit instituted’ before such com- 
mencement under R. 63 aforesaid to 
establish right to attached property or 


‘under R. 103 aforesaid to establish pos 


session, or, 

(iii) any proceeding to set aside the 
sale of any immovable property, 
and every such attachment, suit or pro- 
ceeding shall be continued as if the said 
S. 72 had not come into force; 

I bave referred to the aforesaid provi- 
sions for indicating the present legal 
position. 

10. Mr. R. S.. Chatterjee, learned 
counsel appearing on behalf of the oppo- 
site party, has contended that the. peti- 
tioner’s remedy has been by way of a 
suit and it is not a fit case in which this 
Court should interfere, in exercise . of its 
powers under the amended provisions of 
S. 115 of the Civil P, C, Learned Coun- 
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sel has submitted that the present case 
is covered neither by proviso (a), nor (b) 
of sub-sec. (1) of S. 115 of the Code. Be 
that as it may, after going through the 
order under revision, and in the back 
ground of the facts stated above, I do 
not find that the order of the court below 
suffers from any infirmity which requires 
the order to be set aside in exercise of 
the revisional jurisdiction of this Court. 
The learned subordinate Judge has ob- 
served that in the first instance the judg- 
ment-debtor Lajpat Rai Seth has con- 
tested the execution proceeding at all the 
stages to the best of his ability, then his 
brother tried his best to obstruct the ex- 
ecution of the decree. In that back 
ground, the court has disbelieved the 
fact that the petitioner, who is none else 
than the son of the judgment-debtor, 
Lajpat Rai Seth, had no knowledge of 
the suit as well as of the execution pro- 
ceeding, and it has further found that it 
is more than obvious that the claim by 
the petitioner is not only designedly and 
unnecessarily delayed, but is a mala fide 
one, in that he claims to carry on the 
cloth business in the premises in ques- 
tion under his tenancy. The court below 
has also referred to certain observations 
made by the learned District Judge of 
Dhanbad, in his order dated the 8th 
March, 1976, with which it has fully 
agreed, and, after taking into considera- 
tion every thing, it has refused to in- 
vestigate the claim of the petitioner and 
rejected it summarily. I do not think, 
it is a fit case in which the impugned 
order requires any interference from this 
Court in exercise of its revisional juris- 
diction. This application is accordingly 
dismissed, but, in the circumstances of 
the case, there will be no order as to 
costs, 

Petition dismissed, 
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SHAMBHU PRASAD SINGH AND 
HARI LAL AGRAWAL, JJ. 


Messrs Kashiram Dalmia, Petitioner v. 
The State of Bihar and others, Respon- 
dents. ; 

Civil Writ Jurisdiction Case No. 678 of 
1977 with Civil Writ Jurisdiction Case 
No. 2564 of 1976, D/- 1-7-1977. 

(A) Constitution of India, Art. 226 — 
Principles of nataral justice — Opportu- 
nity of hearing —~ Explanation exaiust 


BV/BV/A390/78/TVN/DVT 


M/s: Kashiram Dalmia v. State - 


ALR 


proposed action called for before- a parti- 
cular date — That day being declared a 
public holiday, explanation could he 
filed on next day — Order cancelling 
licence passed on the declared holiday 
held illegal. (Bihar Cotton Cloth -and 
Yarn (Control) Order, 1956). 


Where the licensing authority under 
the Bihar Cotton Cloth and Yarn (Con- 
trol) Order issued a notice to the licencee 
to show cause against cancellation of his 
licence on or before 16-3-1977- which day 
was subsequently declared a holiday 
under the Negotiable Instruments Act 
and the authority cancelled the licence 
at 5.30 p.m. on that day finding that no 
explanation was offered, held, that the 
licencee could have filed his explanation 
on the next day and that the order pass- 
ed on` a holiday was illegal. The fact 
that the offices worked on that day de- 
spite the declaration was immaterial and 
the licencee could ignore it. 

(Paras 2 and 3) 

Anno: Const. of India (2nd Edn.), Arti« 
cle 226, N. 59 (H). 


(B) Constitution of India, Art. 226 — 
Principles of natural justice — Opportu- 
nity of hearing — Suspension of licence 
whether interim or final affects the licen- 
see — Order made without hearing him 
would be illegal — Licencee filing appeal 
— Fact that adequate opportunity was 
afforded to him at appellate stage held, 
did not cure the defect of want of notice 
by the original authority. (Bihar Cotton 
Cloth and Yarn (Control) Order, 1956). 
1971 (1) Ch D 34, 1964 App Cas 40 and 
(1968) 67 DLR (2d) 165, Ref. (Para 4) 

Anno: Const. of India (2nd Edn.), Arti- 
cle 226, N. 59 (H) and (L). 

Cases Referred: Chronological Paras 
C. W. J. C. No. 771 of 1973, D/- 3-8-1976 

(Pat) 4 
C. W. J. C. No. eae of 1975, D/- 21-4-1976 

(Pat) 4 
€. W. J. €. No. 27 of 1974, D/- 9-1-1974 

(Pat) 4 
1971 (1) Ch D 34 : (1970) 2 All ER 713, 

Leary v. National Union of ca 

Builders 
(1968) 67 DLR (2d) 165 (S. C. of Kaneda) 


1964 App Cas 40: 
Ridge v. Baldwin 


Messrs Balbhadra Prasad Singh, S. B. 
Sanyal and G. C. Bharuka, for Petitioner 
(in both the cases). Messrs Kameshwari 
Nandan Singh, (Standing Counsel IV) and 
Jawahardhari Singh (Junior Counsel to 
Standing Counsel IV), for Respondents (in 


(1963) 2 WLR dss 
4 
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C. W. J.-C. -No. 678 of 1977); Messrs Md. 
Khaleel (Government Pleader HI) and 
B. N. P. Gupta (Junior Counsel to Gov- 
ernment Pleader III), for Respondents (in 
C. W. J. C..No. 2564 of 1976). 


- ORDER :—~ These two writ applica- 
tions are by the same’ petitioner, which 
is a firm carrying on business at Forbes- 
ganj in the district of Purnea in cloths 
under licence bearing No, 111-F of 1965 
issued under the Bihar Cotton Cloth and 
Yarn (Control) Order, 1956 (hereinafter 
referred to as ‘the Order’). By an order 
dated the 8th Sept., 1976, the Subdivi- 
sional Officer, Araria, suspended the said 
licence of the petitioner. That order 
has been made Annexure ‘1’ to the ap- 
plication in Civil Writ Jurisdiction Case 
No. 2564 of 1976. Against the said order 
of suspension, the petitioner went in ap- 
peal to the District Magistrate, Purnea 
who by his order dated the 24th Nov., 
1976, dismissed the appeal and upheld 
the order of suspension of the petitioner’s 


licence. Thet order has been made An- 
nexure ‘2’ to the said writ appli- 
tion. In the said writ case there is 


a prayer for quashing the’ aforesaid two 
orders. By another order dated the 16th 
March 1977, the Subdivisional Officer, 
Araria, has cancelled the aforesaid licence 
of the petitioner. This order has been 
made Annexure ‘1’ to the petition in 
Civil Writ Jurisdiction Case No. 678 of 
1977, and a prayer has been made in this 
case for quashing the order. The writ 
applications, in the circumstances have 
been heard together and are being dis- 
posed of by a common judgment. 


2 So far Civil Writ Jurisdiction Case 
No. 678 of 1977 is concerned, it appears 
from the impugned order dated 16th 
March, 1977 (Annexure 'T’) that it was 
passed after 5.30 P. M. that day when 
the petitioner did not submit any ex- 
planation by that time. A supplemen- 
tary affidavit has been filed on behalf of 
the petitioner stating that by a notifica- 
tion No. 3918 dated the 3rd March, 1977, 
16th March, 1977 was declared a public 
holiday under S. 25 of the Negotiable 
Instruments Act, 1881 in the Araria 
Parliamentary Constituency. The order 
(Annexure ‘1’) was passed by the Sub- 
divisional Officer, Araria. A copy of the 
said gazette notification has also been 
‘placed before us and it confirms the 
aforesaid statement that 16th March, 1977 
was declared a public holiday in’ the 
Araria Parliamentary Constituency which 
included Araria itself. The 16th March, 
1977, being the -public holiday, under.,the 
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law the petitioner became entitled to 
file his explanation till the following day 
ie, 17th March, 1977. A counter-affi- 
davit has been filed on behalf of the res- 
pondents stating that the offices et Araria 
were opened on the 16th March, 1977, in 
spite of the gazette notification and the 
petitioner could have filed his explana- 
tion on that date. Once the 16th March, 
1977 was declared a public holiday, whe- 
ther the offices were kept open or not on 
that day is immaterial. The petitioner 
could ignore the fact that offices were 
open on that day and in law he became 
entitled, as observed. earlier, to file his 
explanation on the following day. 


3. In the circumstances, the order,’ 
cancelling the licence of the petitioner 
by respondent No. 3 of that case, is illegal: 
and cannot be sustained and it has to be 
set aside. In this circumstance it is not 
necessary to go into other contentions 
raised on behalf of the petitioner in the 
case, The petitioner is entitled to get 
further opportunity for filing his expla- 
nation in the matter of cancellation of 
its licence and the authorities must con- 
sider that explanation, if filed within a 
reasonable time allowed for the purpose 
before passing order if any of cancella- 
tion. _. 


4. So far Civil Writ Jurisdiction Case 
No. 2564 of 1976 is concerned, as stated 
earlier, in that case the licence of the 
petitioner has been suspended. It has 
been submitted on behalf of the respon- 
dents that the order of suspension was 
merely an interim order and not a final 
one by way of punishment. According 
to the learned counsel for the respon- 
dents, such an order could be passed once 
it was contemplated to consider the ques- 
tion whether the licence of the petitioner 
should be finally suspended or cancelled 
or not, for in such circumstances if there 
were prima facie materials before the 
authorities for suspension or cancellation 
of the licence of the petitioner, allowing 
him to continue his business would have 
done irreparable injury to the society. 
On the other hand, it has been submitted 
on behalf of the petitioner that under 
the order the authorities had no jurisdic- 
tion at all to pass an interim order of 
suspension. Reliance has been placed in 
support of his contention. on certain 
orders and decisions of this Court, 
namely, C. W. J. C. No. 27 of 1974 (Sita- 
ram Sah v. Subdivisional Magistrate. 
Biharsharif dated 9th Jan, 1974), 
C. W.-J.C.-No. 1110 of 1975 (Messrs Dewat 
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Narain Singh v. State of Bihar, D/- 21st 
April, 1976) and C. W. J. C. No. 771 of 
1973 (Messrs Babulal Sah Radhelal Sah 
v. The State of Bihar, D/- 3rd Aug., 1978). 
However, on behalf of the respondents 
it has been submitted at some length that 
these decisions require reconsideration, 
for, to` hold that no interim order of sus- 
pension can be passed at all may defeat 
the very purpose for which the power is 
conferred on the authorities under the 
order, We do not consider it necessary 
to go into that question in this case, for, 
the impugned order of suspension as 
contained in Annexure ‘T’ to this writ 
application was passed without affording 
any opportunity to the petitioner of 
being heard in the matter. According to 
the learned counsel for the petitioner, 
even it be assumed that the authorities 
have got jurisdiction to pass an interim 
order of suspension they must afford an 
opportunity to the person whose licence 
is going to be suspended of being heard 
in the matter and showing cause. Un- 
doubtedly, the order suspending licence 
be it interim or final affect the licencee 
adversely and, therefore, he should be 
afforded opportunity of being heard in 
the matter and showing cause before 
such an order is passed. In this case, 
however, there was an appeal by the 
petitioner and as it appears from the ap- 
pellate order, as contained in An- 
nexure ‘2’ to this writ application, the 
matter was heard by the appellate au- 
thority at length and explanations offer- 
ed by the petitioner were considered. On 
behalf of the respondent it has been 
contended that in cases where adequate 
opportunity of being heard and explain- 
ing the position is afforded to the ag- 
grieved person at the appellate stage, he 
cannot make grievance that he was not 
afforded opportunity of being heard at 
the original stage. Learned counsel for 
the petitioner in. reply has placed reliance 
on a decision in Leary v. National Union 
of Vehicle Builders (1971 (1) Ch D 34) 
Megarry, J. relying on the decision in 
Ridge v. Baldwin (1964 App Cas 40) held 
that while a complete rehearing by ori- 
ginal tribunal or by some other body 
competent to decide an issue might 
satisfy the requirement of natural jus- 
tice, a plaintiff where there was right to 
appeal: from a original decision, was 
entitled to natural justice both before the 
_ original tribunal and the appellate. tri- 
bunaL As it appears from the facts of 
Ridge v. Baldwin, there the appellant: be- 


fore the House of Lords had-gone in ap- 
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peal against the original order to the Se- 
cretary of State and it was contended 
that thereby he was debarred from 
taking the point that the rule of natural 
justice was violated before the original 
tribunal. Dealing with that question 
Lord Reid observed as follows: 

“Finally, there is the question whether 
by appealing to the Secretary of State 
the appellant is in some way prevented 
from now asserting the nullity of the 
respondents’ decision. A person may be 
prevented from asserting the truth by 
estoppel, but it is not seriously argued 
that that doctrine applies here. Then it 
is said that the appellant elected to go 
to the Secretary of State and thereby 
waived his right to come to the court. 
That appears to me to be an attempt to 
set up what is in effect estoppel where 
the essential elements for estoppel are 
not present. There are many cases 
where two remedies are open to an ag- 
grieved person, but there is no general 
rule that by going to some other tribunal 
he puts it out of his power thereafter to 
assert his rights in court; and there was 
no express waiver because in appealing 
to the Secretary of State the appellant 
reserved his right to maintain that the 
decision was a nullity.” 


This view of Lord Reid was accepted by 
the majority of the Lord Justices. In the 
case, however, Megarry, J. has also 
noticed a decision of the Supreme Court 
of Canada, (1968). 67 DLR (2d) 165. In 
that case a contrary view was taken and 
it was held that where full opportunity 
is given before the appellate tribunal, the 
defect of violation of rule of natural 
justice at the original stage may be 
ignored. The decision in Ridge v. Bald 
win was referred to and distinguished 
on the ground that there were some dif- 
ferences between the facts of the two 
cases. The question is not free from 
difficulty. Be that as it may, on the facts 
and in the circumstances of the present 
case, we are of the view that the defect 
of non-observance of the rule of. natural 
Justice by not giving opportunity to the 
petitioner of being heard and showing 
cause before suspending his’ licence b 

the original authority was not cured by 
the hearing before the appellate autho- 
rity. We are, therefore, of the view that 
the orders as contained in Annexures ‘1’ 
and ‘2’ to this writ application are also 
to be quashed. . 


5. In the result both the writ applica- 
tions are allowed and the orders as con- 
tained in Annexure ‘I’ to Civil Writ 
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Jurisdiction Case No. 678 of 1977 and as 
contained in Annexures ‘I’ and ‘2’ to Civil 
Writ Jurisdiction Case No. 2564 of 1976 
are set aside. It will be open to the au- 
thorities to pass such order of suspension 
or cancellation of the petitioner’s licence 
as they may deem fit and proper after 
affording proper opportunity to the -peti- 
tioner of being heard in the. matter and 
explaining its.case before them. FOO 
6. On receipt of the records the Sub- 
divisional Officer, Ararja, will fix a date 
for hearing the petitioner in the matter, 
if he still considers that it is necessary 
to suspend or cancel the licence of. the 
petitioner, for, one more fact has to be 
taken into account and that fact is that 
in the criminal case filed against the peti- 
tioner the police has submitted final re- 
port. In the circumstances of the case 

there will be no order as to costs. 
Petitions allowed. 
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FULL BENCH . ; 

K. B. N. SINGH, C, J. SHAMBHU PRA- 
SAD SINGH, HARI LAL AGRAWAL, 
' MEDINI PRASAD SINGH AND 
P. S. SAHAY, J. 

Krishna Prasad Singh and others, Peti- 
tioners v. The State of Bihar and others, 

Respondents. 

Civil Writ Jurisdiction Cases Nos. 403, 
480, 491, 503, 504, 506, 513, 516, 518, 540, 
570 and 593 of 1978, D/- 21-4-1978. 

(A) Bihar Municipal (Amendment) 
Ordinance (1978), S. 4 — Constitutional 
validity — Not violative of Art. 14 on 
ground of discrimination. (Constitution of 
Tadia; Art. 14). 


` The fixing of minimum and maximum 
number of inhabitants of a town for 
establishing a Notified Area Committee is 
neither. discriminatory’ nor - irrational 
and is not violative of Art. 14. (Para 8) 


The inhabitants of any town satisfying 
the three criteria as laid down in Sec- 
tion 4 (1) of the Bihar and Orissa 
Municipal Act have no. vested right 
to have a municipality. There is no 
question of any discrimination. Discrimi- 
nation after all may be in relation 
to something to which one is entitled in 
law from which one is being debarred 
by change in law. The increase in the 
number of inhabitants from time to time 
from 5000 fo 20000 is, therefore, not vio- 
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lative of Art. 14 of the Constitution in- 
asmuch as it will apply equally to-all the 
municipalities that may have to be con- 
stituted hereinafter. The basis of in- 
crease also does not appear to be irrational 
inasmuch as- what was considered to be 
a good number for a town to qualify for 
declaring it to be a Municipality in 1922 
is not the same in the year 1978. In 
Kerala State there are many villages 
having 5000 inhabitants of which judicial 
notice can be taken.. The fixing of mini- 
mum population of 10000 and maximum 
of 20000 for constituting a Notified Area 
Committee also does not appear to be 
irrational. The Act is conspicuously 
silent as to the criteria on the basis of 
which any area can be declared to be a 
Notified Area. ; (Para 8) 


The power of the State Government 
under S. 4 of the Act is also not meant 
to be exercised for the benefit of any 
individual or a group of individuals so 
that they can be said to have any vest- 
ed right to it. There is nothing in the 
Act to indicate that what the State Gov- 
ernment is required- to do, in its very 
nature, makes it the duty of the State 
Government to exercise that power. 

(Para 9) 

- Anno: AIR Cain Const. of India 

(2nd Edn.), Art, 14, N. 1. 


(B) Bihar Municipal (Amendment) 
Ordinance (1978), S. 4. — Validity of — 
Whether a colourable exercise of legisla- 
tive powers — ‘Colourable legislation’, 


Meaning of. (Consitniien: of ‘India, Arti- 


cle .246). 


The idea conveyed by the expression 
colourable legislation is that although 
apparently a legislature in passing a 
statute purported to act within the limits 
of its powers, yet in substance and in 
reality it transgressed these powers, the 
transgression being veiled by what ap- 
pears, on proper examination, to.be a 
mere pretence or disguise. 1924 AC 328, 
Folk | -(Para 11) 


The provision contained in S. 4 of the 
Ordinance, dealing with the termination 
of the membership of the Notified Area 
Committees is a matter relevant to the 
constitution. of the Notified Area Com- 
mittees and will.be clearly within the 
legislative ambit and- is not a colourable 
exercise of power or a colourable legisla- 
tion: colourable -legislation will be that 
where legislation is ostensibly under one 
or other of the powers conferred by the 
Constitution, but, in truth and substance, 
not falling within the ambit of that 
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power, and, therefore, unconstitutional. 
That is not so in-the instant cases. The 
termination of the tenure of the member- 
ship is inextricably linked with the other 
provisions of the Ordinance, aimed at 
rationalisation of the membership of the 
notified Area Committees and. is with a 
view to effectuate its purpose in instanti. 
Such a provision cannot be said to be-a 
colourable exercise of legislative power. 
AIR o SC 375, Rel. on. (Para 13) 


AIR Comm., Const. of India 
Pai Edn), Art. 246, N. 11. 


(C) Bihar Manicipal (Amendment) 
Ordinance (1978), S. 4 — Validity of — 
Not ultra vires of Art. 14 of the Con- 
stitution on ground of arbitrary depriva- 
tion of civil rights of members of notified 
area committee to hold office under S. 29 
of Municipal Act. (Const. of India, Arti- 
cle 14) (Bihar and Orissa Municipal Act 
(7 of 1922), S. 29). 


Section 29 of the Act has been applied 
to a notified area committee by virtue of 
a notification issued under S. 389 (a) of 
the Act. The petitioners have been ap- 
pointed as members by notifications 
issued under S. 389 (c) of the Act. That 
the State Government has power to with- 
draw the notifications appointing the 
petitioners as members and to issue an- 
other notification appointing some other 
set of persons cannot be doubted. The 
members of the Notified Area Commit- 
tee have, therefore, no vested right. Sec- 
tion’ 29 itself is subject to the other pro- 
visions of the Act and can be validly 
terminated by a valid piece of legislation, 
such as S. 4 of the Ordinance. (Para 14) 

Anno: AIR Comm, Const. of India 
(2nd Edn.), Art. 14, N. 1. 


(D) Constitution of India, Art. 14 — 
Scope of — Bihar Municipal (Amend- 
ment) Ordinance (1978), S. 4 — Validity 
of — Whether violative of Art. 14 on 
ground of discrimination between present 
members .and the future members of 
Notified Area Committees that may be 
appointed. 

What Art. 14 prohibits is denial to any 
person equality before law. and it also 
prohibits denial of equal protection of 
the laws. But all the same this does. not 
mean that the law must equally apply 
to every one. What it means is that it 
must apply equally amongst equals, that. 
is to say, between persons similarly 
placed or situated. ATR 1970 SC. 21, ReL 
on, (Para 17) 

The present members of the Notified 
Area Committees. and those who may be 
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appointed in future cannot bé said to be- 
long to one class. All the members of 
the present Notified Area Committees 
cease to hold office in view of S. 4 of the 
Ordinance and no one has been singled 
out of this group, so as to allege any dis- 
crimination amongst them, and fresh ap- 
pointments can be made according to the 
new principle, as envisaged under Sec- 
tion 388-A of the Bihar and Orissa Muni- 
cipal Act as to their number.and com-~ 
position, based. on the principles envisag- 
ed thereunder. This does not involve 
singling out any one, leaving othérs un- 
touched, nor does it amount to any 
classification amongst the members of the. 
different Notified Area Committees, who 
are made to quit. Classification means 
segregating a group from a larger group. 
No such thing has happened in the in- 
stant cases, The whole lot of the mem- 
bers appointed by the State Government 
go out in view of the legislation. There 
is no question of any discrimination inter 
se being involved. In the alternative, 
even if the present members and the 
future members are held to belong to 
the same class S. 4 of the Ordinance is 
not discriminatory, and can well he held 
to be valid. What Art. 14 of the Con- 
stitution forbids is a class legislation, but 
it does not forbid a reasonable classifica- 
tion. Such a classification to be valid 
must satisfy two conditions, namely, that 
it must be founded on the basis of intel- 
legible differentia which distinguishes a 
person or group of persons that are 
grouped together from others left out of 
that group, and it must be in accord with 
the objects sought to be achieved. AIR 
1958 SC 538, Rel. on. (Para 17) 


Section 4 of the Ordinance has a 
rational relation with the object sought 
to be achieved by Ordinance, and, 
as a matter of fact, S. 4 is an essential 
preliminary step for the purpose of 
rationalisation of membership and re- 
presentation in a Notified Area Commit-~ 
tee, as contemplated under S. 388-A of 
the. Act, incorporated by S. 3 of the 
Ordinance. Looked at from any point of 
view, Section 4 of the Ordinance cannot 
be held to be to violative of Art. 14. ` 

(Para 17) 


Anno: AIR Comm., Const, of India 
(2nd Edn.), Art. 14, N. T. 


(E) Bihar and Orissa Municipal Act 
(7 of 1922), S. 29 — Bihar Municipal (Am- 
endment) Ordinance (1978), S. 4 — Vali- 
dity of — Whether invalid on ground of 
repugnancy being in direct conflict. with 
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§. 29 of the. Act. (Constitution of -India, 
) ars 


One provision of a statute cannot be 
ultra vires another provision of the same 
statute. It is the settled principle of con- 
struction of statute that harmonious con- 
struction be given to its. provisions, so as 
to give effect to the legislative intent as 
expressed in its apparently conflicting 
provisions. Where, however, such a 
harmonious construction cannot be given, 
as it is impossible to resolve absoluta 
contradiction, that the question of re- 
pugnancy arises. In such a case the ear- 
lier provision will be impliedly deemed 
to stand repealed by the later one. 

. (Para 10) 


Section 29 of the Act prescribes the 
tenure of the Municipal Commissioners 
and per se it does not apply to the Noti- 
fied Area Committees. Section 29 has 
been applied by a notification issued by 
the State Government by adaptation 
under S. 389-A of the Act. The peti- 
tioners, members of the Notified Area 
Committee also have been appointed by 
notifications issued by the State Govern~ 
ment under S. 389-C of the Act. The 
tenure of the Members of the Notified 
Area Committees, therefore, is a pre- 
carious one. If the tenure of the peti- 
tioners would be terminated by a second 
notification and S. 29 of the Act will not 
stand as a bar to it, it is difficult to 
understand as to why the tenure of the 
petitioners could not be terminated by. 


the Ordinance, which is as good as an 


Act of Legislature. Section 29 of the 
Act itself, while providing for the tenure 
of the office bearers and the Municipal 
Commissioners of a Municipality, speci- 
fically makes it subject to the other pro- 
visions of the Act. The Ordinance in 
question has been promulgated to amend 
the Act. Section 29 ts general . provision 
dealing with tenure, while S. 4 of the 
Ordinance Is a special provision, dealing 
with specific situation, to rationalise the 
constitution of the Notified Area Com- 
mittees In accordance with the present 


provisions. Therefore there is no in-- 


consistency between the two provisions, 
as both relate to different situations. 
_ (Para 20) 
Even ff it would have been a case of 
repugnancy, S. 4 enacted for specific pur- 
pose, would have prevailed, so as to 
effectuate the - purpose for which it was 
enacted. The petitioners tenure being 
precarious, its term. cannot be longer 
than it. lasts.. Therefore, S...4. of the 
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Ordinance j is not invalid on this score as 

well. (Para 20) 
Anno: AIR ‘Comm., Const. of- India 

(2nd Edn.), Art. 254, Notes 2, 10, 20. 


i - Bihar Municipal (Amendment) 
Ordinance (1978), S. 4 — Representation 
of the People Act (1950), S. 27 — Sec- 
tion 4 whether. repugnant to S. 27 of the 
1950 Act and as such void under Art. 254 
of the Constitution. (Constitution of 
India, Art, 254). 


Under S. 4 of the Ordinance the mem~ 
bers of the Notified Area Committees for 
the time being ceased to hold.office. The 
section does not say that fresh members 
will not be nominated for election to 
legislative council from the local authori- 
ties’ constituency. The right to be in- 
cluded as voters in the electoral roll 
under S. 27 (2) (d) of the Representation 
of the People Act continues so long as 
one is a-member of the Notified Area 
Committee and after he ceased to be a 
member, the election registration officer 
is required to strike off the name of such 
e member from the: electoral. roll. The 
right to an elected office or the right to 
elect is no more than a statutory right 
under which a person may be installed 
in an office or may get the right to elect 
one in office. The right thus created by 
a statute can very well be taken away by 
a similar legislative enactment. Sec- 
tion 4 of the Ordinance, terminating the 
membership of the petitioners, is a valid 
piece of legislation and it cannot be held 
to be invalid as that would also inci- 
dentally deprive them of chance of being 
voters of local authorities’ constituency 
for the purpose of election to Legisla- 
tive Council. The right to be an elector 
is dependent on being member of local 
authorities: ‘The Notified Area Commit- 
tees themselves have not been wiped out 
as a result of S, 4 of the Ordinance or 
other provisions of the Ordinance. 

(Para 22) 

Thus there is no repugnancy between 
S. 4 of the Ordinance and S. 27 of the 
Representation of the People Act. All 
that S. 4 of. the Ordinance says is that 
the existing members of the Notified Area 
Committees shall vacate their office. It 
neither alters the Fourth Schedule of 
the Representation of the People Act, 
1950, nor affects the manner of election 
as laid down in Art. 171 (4) of the Con- 


‘stitution read with the Representation of 


the People Act. (Para 23) 


Section 3-of the Ordinance being pro- 
spective it does not retroactively efface 
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out of existence such of the Notified Area 
Committees as are not meeting the stan- 
dard laid down in the newly incorporated 
S. 388-A in the Bihar and Orissa Muni- 
cipal. Act. . There is thus no question of 
repugnancy between a Central Law and 
a State Law so as to make the offending 
provisions of the State. Law repugnant. 
Besides that, election to Legislature of a 
State is subject-matter of Entry. 72 of 
List I while the Ordinance in question 
appertains to List II and the question of 
repugnancy, if any, under Art. 254 could 
arise only with reference to a legislation 
falling under the Concurrent List. 
(Para 23) 
Anno: (1) AIR Comm., Const of India 
{2nd Edn.), Art. 254, Notes 5, 10, 15; (2) 
AIR Manual (3rd Edn.), Representation 
óf. the People Act, S. 27, N. 1. 
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Kumar Sinha in C. W. J. C. No. 504 of 
1978; Balbhadra Prasad Singh and Raje- 


shwar Dayal in €C. W. J. C. No. 540 of- 


1978: Basudeo Prasad Rana Pratap Singh 
No. 2 and Sheoji Prasad in C. W. J.C. 
No: 518 of 1978; P. S. Mishra, Rajendra 
Prasad Singh, Arun Kumar Singh and 
T. N; Jha, Gn C. W. J. C. Nos. 403, 480, 
491, 513, 516, 570 and 593 of . 1978) 
Yogendra Mishra and Anil Kumar Sinha 
ün C. W. J. C. No. .503 of 1978); Kamla- 
pati Singh and Braj Kishore Singh’ (in 
C. W., J. C. No. 506 of 1978), for Petitioners; 
K. D: Chatterji Advocate General, S. B. N. 
Singh, Govt. Pleader No. 2; Md. Khaleel, 
Govt. Pleader No. 3, R. B. Mahto, Govt. 
Pleader No. 4, K. N. Singh Standing 
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Counsel No. 4, H. Anzar (J. C.), Iqbal 
Ahmad (J.C.) Basant Kumer Singh 
(J. C.), Arun Kumar Singh (J. C.), Nara- 
badeshwar Pd. Singh (J. C.) B. N. P. 
Gupta (J.C:), A. P. Singh (J. C.), Haren- 
dra Prasad (J. C.), Ashotosh Jha (J. C.), 
R. C. Sinha (J. C.), J: D. Singh (J. C.) 
H. K. Thakur Standing Counsel No. 3 
and Uday Shankar Sharan Singh. {J.. C), 
for Respondents. : 


K. B. N. SINGE, C. I. :— The . peti- 
tioners in the twelve writ applications 
have challenged the vires of the Bihar 
Municipal (Amendment) Ordinance, 1978 
(hereinafter to be referred to as “the, 
Ordinance”), and, with consent of the 
parties, they have been heard together 
and are being disposed of by this com- 
mon order. The- main attack is on’ S. 4 
of the said Ordinance, by virtue of which, 
on promulgation of the Ordinance on the 
16th February, 1978, the members and 
office bearers of all the’ Notified Area 
Committees, .including the petitioners, 
ceased to hold their respective offices. ` 


2. The petitioners in all these writ 
applications ..are. members and office 
bearers of twelve Notified Area Com- 
mittees, namely, (1) Futwah, (2) Kasha, 
(3) Masaurhi, (4) Janakpur, (5) Dumra, (6) 
Behea, (7) Narkatiaganj, (8) -Rajgir,. (9) 
Mahnar, (10), Dalsingsarai, (11) Hussaini- 
bad ‘and (12) Hilsa, . The Notified Area 
Committees -were established for the 
aforesaid plates. by notifications issued 
from time to time under S. 388 of the 


‘Bihar and Orissa Municipal Act (herein- 


after referred to as “the Act”) by. the 
State Government. Some of them are 
old ones having been established .as early 
es in 1937, such as, Dumra Notified Area 
Committee, while others are of compara- 
tively recent origin. It is not necessary 
to state the details as: to their establish- 
ment and constitution as given in the 
respective writ ` applications. Suffice it 
to refer, briefly, to the facts of the first 
case, namely, C. W. J.. C. No. 403 of 1978, 
which relates to Futwah Notified Area 
Committee, to‘ bring.home the questions 
raised in all. these writ applications, in- 
asmuch as the petitioners in all these 
writ applications were nominated as 
members or Commissioners of their res- 
pective Notified. Area Committees more 
or less during the said period (late 1973 
to early 1977) and-the petitioners have 
not run out the tenure of-five years to 
which -they claim to be entitled by vir- 


tue of S. 29 of the Act, which the peti- 


‘tioners allege has been arbitrarily termi- 
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nated and cut short by 2.to.3 years by 
the Ordinance. The Ordinance has also 
put a restriction on the number of mem- 
bers that could be appointed: in a Noti-. 
fied Area Committee on the basis of 
population between 10,000 and . 20,000, 
which ordinarily used to be 40 in the 
case of each Notified Area Committee, 
thus reducing the number of member- 
ship of a Notified Area Committee. 


3. The petitioners grievance in C. W. 
J. C. No. 403 of 1978 as also in other writ 
applications is that the election of the 
members of the Bihar Legislative Coun- 
cil, representing the local bodies, is due 
wto be held in April 1978 and the peti- 
tioners being members -of the Notified 
Area Committee are voters .of the Elec- 
toral College of the Bihar Legislative 
Council representing the local authori- 
ties constituency a right of which they 
have been arbitrarily deprived by mala 
fide and colourable exercise’ of power 
under the Ordinance. The petitioners 
have filed a copy of the Ordinance. as 
Annexure “2”. <A. copy ofthe Gazette 
Notification dated the 2ist March, 1968, 
constituting Futwah . Notified Area Com- 
mittee under S..388 of the Act and also 
applying, under S. 389 (a), certain provi- 
sions: of the Act. has been filed as An- 
nexure ‘3’, In all the. writ applications 
the parties have proceeded on. the foot- 
ing that in the case of other Notified Area 
Committees also those very provisions of 
the Act, or at any rate, those relevant 
for our consideration, have been made 
applicable. By a supplementary affidavit 
the petitioners (of C. W. J. C. No. 403 of 
1978) have alleged that the Ordinance 
was issued with ulterior motive to re- 
move the petitioners and other members 


of the. Notified Area Committee who 


were appointed by the previous Govern- 
ment in power, namely, the ‘Congress 
Government.. The “mala fide in law: is 
further envisaged in the conduct” of the 
Government of Janta Party headed by 
Sri Karpoori Thakur on. the eve of the 
election of the members . of the . Bihar 
Legislative - Council representing the 
local bodies. by introducing , a law in the 


Act to.‘nominate new members in place © 


of the existing members. :who- may. sup- 
port the candidate of .the party in .power. 
for election in the’ legislative. -council 
and the whole motive behind the move 
was political in nature. Another Supple- 
mentary . affidavit .was filed on the 10th 
March,.1978 wherein it has been asserted 
that the Ordinance is violative of Art. 14 


of the Constitution on the, ground that . 


[Prs. 2-7] Pat. 271 


it is discriminatory between the sitting 
members-of the Notified Area Committee 


and the members who may be apnoea: 


in their place. 


4. The State filed a counter affidavit 
in C. W. J. C. No. 403 of 1978 denying 
the allegation of mala fide and asserting 
that the. Ordinance in question has been 
made with a view to rationalise the con- 
stitution of the Notified Area Committees 
and to remove certain anomalies. The 
State served its copy on ‘learned counsel 
for the petitioners in all the writ appli- 
cations with a prayer to treat it as a 
counter affidavit in all the applications 
to avoid any delay in hearing of the writ 
applications. 


5. Mr. B. C. Ghose has appeared in 
C. W.J. C. No. 504 of 1978 Mr. Basu- 
deva Prasad has appeared in C. W. J. C. 
No. 518 of 1978, Mr. Balbhadra Prasad 
Singh has appeared in C. W. J. C. 
No. 540 of 1978 and Mr. Prabha Shankar 
Mishra has appeared in C. W. J. C. 
Nos. 403, 480, 491, 513, 516, 570 and 593 
of 1978. Learned counsel appearing in 
the other writ applications have adopted 
the arguments of learned counsel in the 
aforesaid applications. 


6. The three main submissions made 
by learned counsel in these writ appli- 
cations: are the following: 


(1) Section 4 of the Ordinance is viola- 
tive: of Art. 14 of the Constitution. 

(2) Section 4 of the Ordinance, which 
terminates. the membership of the peti- 
tioners is repugnant to and is in direct 
conflict which S. 29 of the Act and takes 
away thei vested right of the petitioners 
to continue in office for a period of 
5 years and ig -unconstitutional.’ 
(3): Section 4 of the Ordinance is re- 
pugnant to S. 27 of- the Representation 
of pa People ‘Act. 


` Mr. Ghose has ‘submitted that the 
Gene makes provision based on 
population for -classification of municipal 
bodies i. e.: into municipality and notified 
area. committee for the. purpose of muni- 
cipal administration which. is without 
any rational basis having no nexus with 
the „object of -municipal administration 
and is violative of. Art. 14 of .the Con- 
stitution. He has urged that raising the 
number” of inhabitants from. 5000 to 
20000 of a town for constitution ‘of a 
Municipality. and , fixing” the minimum 
number of ‘inhabitants at 10,000 ‘and a 
maximum of 20,000°-for establishing a 
Notified Area Committee by Ss. 2 and 3 
of. the Ordinance has no- rational basis 
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and has no nexus with the object of 
the Act, namely, to provide municipal 
administration. The result will be that 
the towns having a population less than 
20,000 will go without any municipality 
and those below 10,000 without Notified 
Area Committee and thus denied the 
benefit of municipal administration as 
provided under the Act and these provi- 
gions are discriminatory and offends 
against Art. 14. He has also urged that 
on that ground the entire Ordinance can 
be challenged as ultra vires Art. 14. The 
basis of the argument of Mr. Ghose is 
that a town having a population of 5000 
and above and satisfying the other con- 
ditions laid down in S. 4, before the 
Ordinance, had a vested right to have 
the benefit of municipal administration 
and the increase in the number of in- 
habitants from 5000 to 20000 is arbitrary 
and without any nexus with the object 
sought to be achieved by the Ordinance, 
Mr. Ghose has urged that though the 
expression used in S. 4 is that the State 
Government ‘may’ declare its intention 
to constitute such town as fulfils the re- 
quirements of S. 4 into a Municipality, 
the expression ‘may’ means ‘shall’ as it 
is for public good and the power is not 
discretionary but obligatory. He has 
relied on a decision of the Supreme 
Court in the case of Govinda Rao v. 
State of Madhya Pradesh (AIR 1965 SC 
1222), and the off-quoted lines of Max- 
well on the Interpretation of Statutes (as 
quoted in the aforesaid decision of the 
Supreme Court), that in such circumstan- 
ces, may mean ‘shall’, and has the force 
of compulsion. The scheme of the Act, 
to which I shall refer hereinafter, is 
against Mr. Ghose’s contention that the 
power conferred under S. 4 of the Act 
on the State Government is obligatory 
and not discretionary. Where the legis- 
lative intent is clear that the power is 
discretionary, it will not make it obli- 
gatory merely because ultimately a sec« 
tion of the people happens to be bene- 
fitted. Relevant portion of S. 4 of the 
Act, as it stood before its amendment by 
the Ordinance, ` authorising the State 
Government to declare its intention to 
constitute or alter limits of municipality, 
may usefully be quoted :— 


"(1) (a) When the State Government 
is satisfied that three fourths of . the 
adult male population of any town are 
engaged on pursuits other than agricul- 
tural and that such town contains not 
less than five thousand inhabitants, and 


an average number of not less than. one 
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thousand inhabitants to the square mile 
of the area of such town, the State Gov- 
ernment may declare its intention to 
constitute such town, together with or 
exclusive of any railway station, village, 
land or building in the vicinity of such 
town, municipality, and to extend to it 
all or any of the provisions of this Act, 


“(b) When the State Government is 
satisfied that any municipality, or any 
area in a municipality, does not fulfil 
the conditions specified in cl. (a) or when 
the Commissioners at a meeting have 
made a recommendation in this behalf, 
the State Government may declare its 
intention to withdraw such municipality 
from the operation of this Act or to ex- 
clude such area from such’ municipality. 

* * mot 


Section 5 provides for filing objection by 
any inhabitant of the town or area or 
any rate-payer of the Municipality con- 
cerned to Government’s declaration with- 
in six weeks from the date of publica- 
tion of the declaration under S. 4 for 
consideration of the Government. After 
consideration of the objection, the State 
Government may pass final orders as 
laid down in S. 6, which runs as fol- 
lows :— 

“6. Constitution, abolition or 
tion of limits of a municipality — 

The State Government may, thereupon, 
by notification— 


(a) constitute the town or any specifi- 
ed part thereof a municipality and ex~ 
tend to it all or any of the provisions 
of this Act, or 

(b) withdraw the whole area compri- 
sed in the municipality from the opera~ 
tion of this Act, or 

(c) include the local area or any part 
thereof in the municipality or exclude it 
therefrom, or 


(d) subdivide the municipality into two 

or more municipalities, or unite the 
municipalities as the case may be.” 
On a bare reading of the aforesaid pro« 
visions it is apparent that there is no 
compulsion on the State to issue a noti- 
fication under S. 4 declaring its inten- 
tion to constitute a municipality the 
moment the three conditions laid down 
in S. 4 (1) (a), namely, (1) three-fourths 
of the adult male population of any 
town are engaged on pursuits other than 
agricultural (2) such town has not less 
than 5000 inhabitants, and (3) an average 
number of inhabitants in the town is 
not less than 1000 inhabitants per square 
mile, are satisfied. 


altera- 
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8. The provision for filing of an 
objection by the citizens under S. 5 
militates against the provision of S. 4 
being mandatory inasmuch as after consi- 
dering such an objection the Government 
under S. 6 has ample power to take a 
decision whether to constitute or not to 
constitute a municipality, may be on the 
objection of the inhabitants of the town, 
although the conditions may be satisfied. 
The provision of S. 6 (b), which autho- 
rises the State Government to withdraw 
by notification the whole area comprised 
in the municipality from the operation 
of the Act on the recommendation of 
the Commissioners, is also very signifi- 
cant. It is not that all the provisions 
of the Act ipso facto apply to a muni- 
cipality .but only such of them as are 
made applicable to it under S. 7. Sec. 10 
also is important inasmuch as it lays 
down that when the whole area comprised 
in a municipality is withdrawn from the 
operation of the Act by a notification 
published under S. 6 of this Act and all 
rules and bye-laws shall cease to apply 
to such area. Section 11 authorises the 
State Government to exempt a munici- 
pality from the provisions of this Act 
unsuited to it on the recommendation of 
the Commissioners. It is thus manifest 


that the Act gives ample discretion to the 


State Government in matters of creation 
of municipality and as also to the provi- 
sions that could be made applicable to 
a municipality. In such. circumstances it 
will be difficult to hold that merely be- 
cause the establishment of. municipality 
may be beneficial to the inhabit- 
ants it must necessarily be held 
to be mandatory de hors the other 
provisions of the Act. It may be 
relevant to point out in this connec- 
tion that the preamble of the Act has 
not cast any such obligation, it purports 
to consolidate and amend the law relat- 
ing to the Municipalities in the State of 
Bihar, In my considered opinion, there- 
fore, the inhabitants of aņy. town satis- 
fying the aforesaid three criteria as laid 
down in’S. 4 (1) have no vested right 
to have a: municipality. -There is no 
question of any’ discrimination. Discri- 
mination after all may be'in relation to 
something’ to which one is ‘entitled in 
law from which one is being debarred 
by change in-law. The increase in the 


number of inhabitants from time to time 

from 5000 to 20000 is, therefore, not vio- 

lative. of Art, ‘14. of the Constitution, in- 

asmuch as: it will. apply equally. to all 

the municipalities.-that -may -have: to. be 
1972 Pat /1R X Cr —20 
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constituted ‘hereinafter. The basis of 
increase also does not appear to be irra- 
tional inasmuch as what was considered 
to be a good number for a town to 
qualify for declaring it to be a Munici- 
pality in 1922 is not the samé in the 
year 1978. In this State there are many 
villages having 5000 inhabitants of which 
judicial notice can be taken. The fixing 
of minimum population of 10000 andj- 
maximum of 20000 for constituting a 
Notified Area Committee also does not 
appear to be irrational. It may be men- 
tioned that the Act is conspicuously 
silent as to the criteria on the basis of 
which any area can be declared to be 
a Notified Area. The provisions of S. 4 
were not applied to the Notified Area 
Committees under S. 389 (a) of the Act. 
‘Therefore, in view of my finding above, 
the fixing of minimum and maximum 
number of inhabitants of a town for 
establishing a Notified Area Committee 
is neither discriminatory nor irrational 
and is not violative of Art. 14 of the 
Constitution for reasons already assigned. 





9. The decision of the Supreme Court 
in Govindarao’s case (AIR 1965 SC 1222) 
(supra), relied upon by Mr. Ghose, itself 
supports the view I have taken. The 
expression ‘may’ used at two places in 
S. 5 of the Central Provinces and Berar 
Revocation of Land Revenue Exemption 
Act, 1948, dealing with awards of money 
grants or pension to classes of persons, 
one general and the other specified, has 
to be differently understood in the con- ' 
text in which it has been used in rela- 
tion to different sets of persons. The 
following- observation from the said-deci- 
sion of the Supreme Court may usefully 
be quoted (at p. 1225): 


“The two sub-sections have to be read 
separately, because though the word 
‘may’ appears in both of them that word 
in sub-sec. (3) takes its meaning from 
an obligation which is laid upon Gov- 
ernment in respect of certain institutions 
and -persons,- if the stated conditions are 
fulfilled. The word ‘may’ is-often read- 

as ‘shall’ or ‘must’ when there is- some- 
thing in the nature of the thing to be 
done which; makes it the duty. of. the 
person on whom the power is conferred, 
to. exercise the . power.” 


The power ` of- -the -State - Government 
under-S. 4 of the,Act is also not meant 
to be exercised for the. benefit of any. 
individual. or a group of individuals so 
that: they can. be said to have any vested 
right to it, There is nothing in the Act 
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to indicate that what the State Govern- 
ment is required to do, in its very nature, 
makes it the duty of the State Govern- 
ment to exercise that power. The con- 
tention of Mr. Ghose about the Ordin- 
ance being ultra vires is without any 
substance. 


10, Mr. Basudeva Prasad, learned 


counsel appearing for the petitioners in | 


Civil Writ Jurisdiction Case No. 518 of 
1978, thas confined his attack to S. 4 of 
the Ordinance, while maintaining that it 
is safer to adopt Mr. Ghose’s arguments 
also. His attack on S. 4 of the Ordinance 
is on three grounds, namely — 


(1) colourable exercise of power of 
Entry No. 5 of List II of the Seventh 
Schedule to the Constitution, and fraud 
on the exercise of legislative power, 

(2) arbitrary deprivation of civil rights 
of the petitioners to hold office as Mem- 
bers of the Notified Area Committee, 
acquired under the Notification issued 
oe S. 29 of the Act, so ultra vires 

. 14 of the Constitution, 


ae unreasonable restriction on the 
petitioners rights to hold office as Mem- 
bers of .the Notified Area Committee, so 
ultra vires Art. 19 (1) (g) of the Consti- 
tution, 


Mr, Prasad has, however, submitted that 
the second and the third grounds urged 
by him are dependent on his first sub= 
mission. 


11. The first submission of Mr. Prasad 
that S. 4 of the Ordinance is a colour- 
able exercise of power under Entry No. 5 
of List II of the Seventh Schedule to 
the Constitution and is a covert piece 
of legislation, is based on the assumption 
that the Ordinance is prospective and 
not retrospective. It may be mentioned 
that the learned Advocate General ap- 
pearing for the respondents quite fairly 
conceded that the Ordinance is prospec- 
tive and not retrospective, at the same 
time maintaining that the Government is 
not contemplating to abolish any of the 
Municipalities or the Notified Area Com- 
mittees already functioning, as that may 
adversely affect those who have been 
enjoying the advantages of Municipal 
administration. If it is prospective, then, 
according to Mr. Prasad, S. 4 is out of 
context and the Ordinance is really one 
provision Act, containing S._4,- made 
with the sole purpose that the ‘petitioners 
may quit their office its other provisions 
being merely eye’.wash.. The purpose 
really: is- not to amend the Act, -but to 
make provision so that the petitioners, 
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who were nominees of the then Govern- 
ment in power, namely, the Congress 
Government, should go and the present 
Government be in a position to induct 
new members, who may support it in 
electing members to the Bihar Legisla- 
tive Council from the. local bodies consti- 
tuency, comprising of the Notified Area 
Committees, The Ordinance is a short 
one and consists of only four sections. 
Section 2 amends S. 4 (1) (a) of the Act 
and raises the minimum number of in- 
habitants for the purpose of constitution 
of a Municipality from five thousand to 
twenty thousand. Section 3 incorporates 
a new S. 388-A in Hay Act and reads as 
follows :— 

*388-A. Criteria for the Constitution 
of a Notified Area Committee — 

(1) A notified area may be constituted 
when the State Government is satisfied 
that conditions as laid down in S. 4 of 
the Act exist in any town having a popu- 
lation not less than ten thousand inhabi- 
tants and not more than twenty thou- 
sand inhabitants. 

Provided that nothing in this section 
shall apply to ahy sub-divisional head- 
quarter town and towns having an in< 
dustrial complex. 

(2) Every Notifed Area Committee 
shall have non-official members at the 
rate of one for every one thousand in- 
habitants, but in no case it shall have 
less than ten and more than twenty 
non-official members. In case of the first 
constitution of the Notified Area Com- 
mittee, the non-official Members shall 
be appointed by the State Government 
from the inhabitants of the area and in 
ease of the subsequent constitution of a 
Notified Area Committee, the appoint- 
ment shall be made from those inhabi~ 
tants who are tax payers. . 


(3) Every district headquarter town 
shall have a Municipality, irrespective of 
the conditions laid down in S. 4 of the 
Act or in sub-sec. (1) above.” 

Section 4 of the Ordinance, which Mr, 
Prasad has challenged, is as follows :— 

"4. Vacation of office by Members, 
Vice-Chairman. and Chairman of the 
existing Notified.. Area Committees: 
After the promulgation of this Ordinance, 
the Members, Vice-Chairman and Chair- 
man of the existing Notified Area Com- 
mittees shall cease to, hold their respec-' 
tive offices.” 

The question, therefore, is whether ‘the: 
provision contained ‘in S. 4 of the Ordin- 
ance is a colourable exercise of legislative 
power and‘is a covert piece of legislation 8. 


Te 
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As to what is meant by “colourable 
exercise of power” is well settled by 
decision of the Supreme Court in the 
case of Gajapati Narayan Deo v. State 
of Orissa (AIR 1953 SC 375), in. the light 
of which the provisions of the Ordinance 
have to be considered. Relevant por- 
tions from the said decision may usefully 
be reproduced :— (at p. 379) 


‘It may be made clear at the outset 
that the doctrine of colourable legisla- 
tion does not involve any question of 
‘bona fides’ or ‘mala fides’ on the part 
of the legislature. The whole doctrine 
resolves itself into the question of com- 
petency of a particular legislature to 
enact a particular law. If the legislature 
is competent to pass a particular law, 
the motives which impelled it to act are 
really irrelevant. On the other hand, if 
the legislature lacks competency, the 
question of motive does not arise at all 
Whether a statute is constitutional or 
not is thus always a question of power, 
vide Cooley’s Constitutional Limitations 
VoL I; p. 379.” 


If the ‘constitution of a State distributes’ 


the legislative powers amongst different 
bodies, which have to act within their 
respective spheres marked out by specific 
legislative entries, or if there are limi- 
tations on the legislative authority in the 
shape of fundamental rights, questions do 
arise as to whether the legislature in a 
particular case has or has not, in res- 
pect to the subject-matter of the statute 
or in the method of enacting it, trans- 
gressed the limits of its- constitutional 
powers, Such transgression may be 
patent, manifest or direct, but it may also 
be disguised, covert and indirect and it 
is to this latter class of cases that the 
expression ‘colourable legislation’ has 
been applied in certain judicial pro- 
nouncements. The idea conveyed by the 
expression is that although apparently. a 
legislature in passing a statute purported 
to act within the limits of its powers. 
yet in substance and in reality it trans- 
gressed these powers, the transgression 
being veiled by what appears, on proper 
examination, to be a mere pretence .or 
disguise. As was said by Duff, J., .in 
Attorney General for Ontario v. Recipro- 
cal Insurance, 1924 AC 328 at p. 337 (B): 


“Where the law making authority is 
of a limited or qualified character, it may 
be necessary to examine’ with some 
strictness the substance of the legislation 
for the purpose of determining what is 
that: the legislature is really doing.” ` 
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12. It will be relevant at this stage 
to refer to the counter affidavit filed: on 
behalf of the State of Bihar in Civil 
Writ Jurisdiction Case No. 403 of 1978, 
in which it is asserted that the object 
of the Ordinance is to rationalise. the 
constitution of the Notified Area Com- 
mittees and to remove certain existing 
anomalies, In Paragraphs Nos. 7 and 8 
of the counter affidavit it is stated that 
the Notified Area Committees, hitherto, 
had been haphazardly created, without 
any regard to the size of the population 
of the area in question, and it was neces- 
sary to lay down some principles based 
on certain size of population, most of 
the Notified Area Committees had ag 
many as 40 members, irrespective of the 
size of the population of the area and 
members were nominated without any 
principle, and even non-residents had 
been nominated. Many of the Munici- 
palities, having much larger population 
say, a lac, had only 30 members, while 
the Notified Area Committees, having a 
population of nearly five thousand had 
40. members. .It was to remove all these 
anomalies and to rationalise the constitu- 
tion of the Notified Area Committees 
that the Ordinance has been promulgated 
and not with any _ ulterior. purpose, 
Although, under S. 388 the State Gov- 
ernment has to declare by a notification 
that it is necessary to make administra- 
tive provisions for all or any of the 
purposes of the Act in ány area, and, 
under S. 389 to apply to such: .a Notified 
Area any provision of the Act which 
may be applicable to a Municipality, the 
Act itself does not provide any guide for 
creation or constitution of a Notified 
Area. In the Act, there- is no provision 
dealing with the minimum number of 
inhabitants necessary for constitution of 
a Notified Area Committee or other re- 
quisites as laid down in S. 4 of the Act 
in relation to a Municipality, for decla- 
ration of any area to be a Notified Area, 
nor has the provision of S. 4 been made 
applicable by adaptation to a Notified 
Area. - The requisite population for de- 
claring a town into a Municipality, as 
envisaged under S. 4 of the Act, per se, 
could not be adopted for the purpose 
of constituting any area into a Notified 
Area, as in that case there would hava 
been no difference between a Municipa- 
lity and a Notified Area, the two autho- 
rities being not of the same grade a 
Municipality obviously . ranks higher 
than a Notified Area Committee. ` In this. 
background, -the incorporation of a new 
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S. 388-A, applying the same criteria ag 
laid down in S. 4 of the Act, for consti- 
tution of a Notified Area Committee for 
a town having a lesser population than 
required for a Municipality, ie. below 
20,000 and not less than 10,000 seems te 
be obviously for removing the lacuna 
that remained in the Act for the purpose 
of constitution of a Notified Area Com- 
mittee and it cannot be said to be an 
irrelevant matter. Similarly, the provi- 
sion under S. 388 (2) of the Act, for 
one member for every 1000 inhabitants 
with a limit of not less than ten mem- 
bers- and not more than twenty, is with 
a view to rationalise the membership of 
the Notified Area Committees, which was 
in a chaotic state, the Notified Area 
Committees, undisputedly, having, in 
most cases, much larger number of mem- 
bers than many of the Municipalities. 
This will. bring the membership of the 
Notified Area Committees on the same 
line and will be on par with the Muni- 
cipalities. As a matter of fact, these 
lacunae in the Act with regard to the 
constitution of the Notified Area Com- 
mittees came in, before this Court, for 
adverse criticisms in writ cases against 
the Government in power from time to 
time, when they purported to create a 
Notified Area Committee where none 
was needed and packed it with large 
number of members, leaving room for 
criticisms that it was done for ulterior 
purposes. . It is high time that the con- 
stitution and composition of such Muni- 
cipal bodies which are said to be the 
nurseries of democracy, be so regulated 
as to be above suspicion, so as to attract 
citizens’ co-operation and their involve- 
ment in such bodies to a greater extent. 
The towns at the Subdivisional and Dis- 
trict Headquarters, for the purpose of 
constituting . them into Notified Area 
Committees or Municipalities, are im- 
mune from the fetters of Ss. 388 and 289 
of the Act. The District town and the 
subdivisional towns are ‘class by them- 
selves and their separate classification 
cannot be said to be irrational as, in view 
of their position, they have a tendency 
to grow and for their planned growth 
and sanitation the existence of a Muni- 
cipality or a Notified Area Committee 
in such towns becomes necessary. 


13. There seems to be substance in 
the contention of the learned Advocate 
General that S. 4 of the Ordinance pro- 
viding for the termination of the tenure 
of the Members, Vice-Chairman and 
Chairman of the existing: Notified Area 
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Committees, is with a view to give effect 
to the rationalisation brought in by the 
Ordinance with regard to the Member- 
ship of the Notified Area Committees. 
Analysing the provisions of S. 4 of the 
Ordinance, it is apparent that it does not 
stand in isolation, but is there to effec- 
tuate the purpose behind incorporation 
of S. 388-A of the Act and to rationalise 
the constitution of the Notified Area 
Committees. Entry 5 of List II of the 
Seventh Schedule to the Constitution 
reads as follows: 


"5, Local Government, that is to say 
the constitution and powers of municipal 
corporations, improvement trusts, district 
boards, mining settlement authorities 
and other local’ authorities for'the pur- 
pose of local self-Government or village 
administration.” í 


The provision contained in S. 4 of the 
Ordinance, dealing with the termination 
of the membership of the Notified Area 
Committees is a matter relevant to the 
‘constitution’ of the Notified Area Com- 
mittees and will be clearly within the 
legislative ambit and is not a colourable 
exercise of power or a colourable legisla- 
tion. Colourable legislation, in terms of 
the decision of the Supreme Court re- 
ported in AIR 1953 SC 375 (supra), will 
be that where legislation is ostensibly 
under one or other of the powers con- 
ferred by the Constitution, but, in truth 
and substance, not falling within the 
ambit of that power, and, therefore, un- 
constitutional. That is not so in the in- 
stant cases. The termination of the 
tenure of the membership is inextricably 
linked with the other provisions of the 
Ordinance, aimed at rationalisation of 
the membership of the notified Area 
Committees and is with a view to effectu- 
ate its purpose in instanti. Such a pro- 
vision cannot be said to be a colourable 
exercise of legislative power. There is 
thus no substance in the first contentio 
of Mr. Prasad. 


14. The first contention raised by Mr. 
Prasad having failed, his other two con- 
tentions being dependent on the first, as 
urged by him, have also to be rejected. 
But, all the same, as those contentions 
were raised, they be answered in short, 
With regard to the second point Mr. Pra- 
sad has urged that under S. 29 of the 
Act the petitioners were entitled not only 
to continue as members for a period of 
five years, but elso, under the proviso to 
sub-sec. (2) for a further period of six 
months, which can be extended to another 
period of six..months,.and this period 
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could not be reduced by S. 4 of the 
Ordinance, as that would amount to 
arbitrary deprivation of a civil right of 
the petitioners to hold office under S. 29 


of the Act, and, therefore, ultra vires of 


Art. 14 of the Constitution. Section 29 
of the Act has been applied to a notified 
area committee by virtue of a notifica- 
tion issued under S. 389 (a) of the Act. 
The petitioners have been appointed ‘as 
members by notifications issued under 
S. 389 (c) of the Act. That the State 
Government has power to withdraw the 
notifications appointing the petitioners as 
members and to issue another notifica- 
tion appointing some other set of persons 
cannot be doubted in view of the obser- 
vation of the Supreme Court in the case 
of Ramji Prasad Singh v. Ram Bilas Jha, 
(1977) 1 SCC’ 260: (AIR 1976 SC 2573). 
The petitioners have, therefore, no vest- 
ed right. Section 29 itself is subject to 
the other provisions of the Act and can 
be validly terminated by a valid piece of 
legislation, such as S. 4 of the Ordinance, 
I will refer to this aspect of the matter 
in some details while considering the 
submission of Mr. Prabha Shankar Mishra 
on the point of repugnancy of S. 4 of 
the Ordinance with S. 29 of the Act. 


15. The third point raised by Mr. 
Basudeva Prasad is that S, 4 of the 
Ordinance puts an unreasonable restric- 
tion on the right of the petitioners to 
‘hold the office of Commissioners and so 
ultra vires of Art. 19 (1) (g) of the Con- 


stitution. He has urged that the office’ 


of Commissioners was ‘occupation’ with- 
in the meaning of the said Article and 
has relied on a decision of the Andhra 
Pradesh High Court in the case of P. V. 
G. Raju v. Commr. of Expenditure-Tax, 
‘A. P. (79 ITR 430): (1971 Tax LR 320). 
In that case the question was whether 
‘the amount spent for election of the 
petitioner and for candidates set up by 
him could be debited for having been 
incurred for carrying on any “vocation 
or occupation” and on the facts of that 
-case it was held that P. V. G. Raju, who 
was the Chairman of the State Socialist 
Party, had taken up politics as a career. 
It was also held therein that an occa- 
sional excursion into the ‘political arena 
Was, of course, not enough. No such 
averment has been made in €C. W. J. C. 
No. 518 of 1978 about the . petitioners 
‘who are all nominated by Government 
-having taken politics ‘as a career. The 
question, therefore of infringement of 
any right under Art.-19 (1) (g) of the 
Constitution does. not arise, © .: i 
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16; Mr. Prabha Shanker Mishra, 
learned counsel, who appears on behalf 
of the petitioners in Civil Writ Jurisdic- 
tion cases Nos. 403, 480, 491, 513, 516, 
570 and 593 of 1978, has submitted that 
S. 4 of the Ordinance is violative of 
Art. 14 of the Constitution, inasmuch as 
it descrimimates between the present 
members and the future members of the 
Notified Area Committees that may be 
appointed hereafter, to form one class, 
and there is no intelligible differentia nor 
any reasonable nexus for such a discri- 
mination. He has submitted that while 
the petitioners, who have not completed 
the tenure of five years, are made to go, 
those who would be appointed in their 
place would continue for a term of five 
years, as the notification issued under 
S. 389 of the Act, applying S. 29, still 
holds good and has not been so far with- 
drawn, Mr.-Mishra has placed strong 
reliance on the decision of the Supreme 
Court in the case of Dinnapati Sadasiva 
Reddi v. Chancellor, Osmania University 
(AIR 1967 SC 1305) in support of his 
contention. ` 


17. The true scope of Art. 14 of the 
Constitution has been fully explained by 
the Supreme Court in the case of West- 
ern U. P. Electric Power and Supply 
Company Limited v. State of Uttar Pra- 
desh (AIR 1970 SC 21), which is follow- 
ed in its subsequent decisions. Whati 
Art. 14 prohibits is denial to any person 
equality before law and it also prohibits 
denial of equal protection of the laws. 
But all the same this does not mean 
that the law must equally apply to every 
one, What it means is that it must 
apply equally amongst equals, that is to 
say, between persons similarly placed or 
situated. The first question, therefore, 
that falls for consideration, is when, 
Art. 14 of the Constitution is invoked, 
whether the persons between whom dis- 
crimination is alleged fall within the 
same class. The observations of Shah J. 
in this regard in the case of Western 
U. P. Electric Power and Supply Co. 
(AIR 1970 SC 21) (supra) may usefully 
be reproduced (at p. 24) :-— : 


“Article 14 of the Constitution ensures 
equality among equals, its aim is to pro- 
tect persons similarly placed ` against 
discriminatory treatment. It does not 
however operate against rational classifi- 
cation. A person setting up a grievance 
of denial of equal treatment by law must 
establish that between persons similarly 


circumstanced, some were treated to their 
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prejudice and the differential treatment 
had no reasonable relation to the subject 
sought to be achieved by the Law.” 
It follows, therefore, that in order to 
avail of the. aid of Art. 14 of the Consti- 
tution and establish discrimination, the 
petitioners have to establish that the 
impugned. S. 4 of the Ordinance is dis- 
criminatory and the following things 
must be established: 

(a) That the petitioner is a person or 
a group of persons similarly situated tọ 
another persons or group of persons; and, 

(b) That so far as the petitioners and 
the other persons are concerned, the 
application of the impugned law is more 
favourable or different’ than the law 
which works to the ‘prejudice of the 
petitioners as compared to those who are 
their equals. , 
Judged in the aforesaid background the 
question that falls for consideration is 
whether the petitioners were sought to 
be removed by virtue of S. 4 of the 
Ordinance and the future members, who 
may be inducted to the Notified Area 
Committees, are similarly situated, so as 
to hold that it differentiates between the 
present members and the future mem- 
bers of the Notified Area Committees 
and it has singled out the petitioners for 
unfavourable treatment. As already 
pointed out, S, 29 of the Act,. per se, 
does not apply to a Notified Area Com- 
mittee. It fixes the tenure of the Com- 
missioners of a Municipality and not of 
the members of a Notifled Area Com- 
mittee. The State Government has 
applied its provisions by adaptation by a 
notification issued under S. 389 (1) of 
the Act. The said notification can be 
withdrawn by the State Government any 
moment and may or may not apply to 
future appointees and their tenure of 
appointment may be completely different. 
Judged in this background, the present 
members of the Notified Area Commit- 
tees and those who may be appointed in 
future cannot be said to belong to one 
class. All the members of the present 
Notified Area Committees cease to hold 
office in view of S. 4 of the Ordinance 
and no one has been singled out of this 
group, so as to allege any discrimination 
amongst them, and fresh appointments 
can be made according to the new prin- 
ciple, as envisaged under S. 388A of the 
Act as to their number and composition, 
based on the principles envisaged there- 
under. This does not involve singling 
out any one, leaving others untouched, 


nor does it amount to any classification 
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amongst the members of the different 
Notified Area Committees, who are made 
to quit. Classification means segregating 
a group from a larger group. No such 
thing has happened in the instant cases. 
The whole lot of the members appointed 
by the State Government go out in: view 
of the legislation. There is no question 
of any discrimination inter se being in- 
volved. In the alternative, even if the 
present members and the future mem- 
bers are held to belong to the same class 
S. 4 of the Ordinance is not discrimina- 
tory, and can well be held to be valid. 
What Art. 14 of the Constitution forbids 
is a class legislation, but it does not for- 
bid a. reasonable classification. Such a 
classification to be valid must satisfy 
two conditions, namely, that it must be 
founded on the basis of intelligible 
differentia which distinguishes a person 
or group of persons that are grouped to- 
gether from others left out of that group, 
and it must be in accord with the 
objects sought to be achieved, as laid 
down in the.case of R. K. Dalmia v. 
Justice Tendolkar (AIR 1958 SC 538). 
As already held, S. 4 of the Ordinance 
has a rational relation. with the object 
sought to be achieved by the Ordinance, 
and, as a matter of fact, S. 4 is an 
essential preliminary step for the purpose 
of rationalisation of membership and re- 
presentation in a Notified “Area Commit- 
tee, as contemplated under S. 388A of 
the Act, incorporated by S. 3 of the 
Ordinance. Looked at from any point of 
view, S. 4 of the Ordinance cannot be 
held to be violative of Art. 14 of the| 
Constitution. 


18. That decision in the case of D. S. 
Reddi (AIR 1967 SC 1305) (supra), relied 
on by ‘Mr. Mishra, is clearly distinguish- 
able. In that case, 'D. S. Reddi, the then 
Vice-Chancellor of the Osmania Univer- 
sity, who was re-appointed as the Vice- 
Chancellor in April, 1964, would have 
continued for a term of five years under 
the Osmania University Act, 1959. This 
term was reduced under the Osmania 
University (Amendment) Act, 1966 
(Act II of 1966), to three years, under 
S. 13, of the Act. Section 13 also provid- 
ed that the Vice-Chancellor shall not be 
removed, except on the grounds of mis- 
behaviour and incapacity, according to the 
procedure laid down under S. 12 (2) of 
the Act. Thereafter came the Osmania 
University (Second Amendment) Act, 
1966 (Act XI of 1966), which incorporated 
the impugned S. 13A, which was to the 


effect that the person holding the office 
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of the Vice-Chancellor of the Osmania 
University, immediately before the com- 
mencement of this Amending Act, would 
hold office until a new Vice-Chancellor 
was appointed under S. 12 (1) of the Act 
and also laid down that such an appoint- 
ment would be made within 90 days of 
the commencement of the Second 
Amending Act. It was on account of 
S. 13-A that D. S. Reddi, who would 
have otherwise continued for a longer 
period, was made- to vacate the office of 
the Vice-Chancellor within a period of 
90 days, without there being any reason- 
able purpose behind such a legislation. 
It was in that background that the Su- 
preme Court observed as follows (at 
p. 1314) :— 

“We are inclined to accept the con- 
tention of Mr. Setalvad, that there is no 
justification for the impugned legislation 
resulting in a classification of the Vice- 
Chancellors into two categories, viz., the 
appellant as the then existing Vice- 
Chancellor and the future Vice-Chancel- 
lors to be appointed under the Act. 


In our view, the Vice-Chancellor, who 
is appointed under the Act, or the Vice- 
Chancellor who was holding that post on 
the date of the commencement of the 
second Amendment Act, form one single 
group or class. Even assuming that the 
classification of these two types of per- 
sons as coming under two different 
groups can be made, nevertheless it is 
essential that such a classification must 
be founded on an intelligible differentia 
which distinguishes the appellant from 
the Vice-Chancellor appointed under the 
Act. We are not able to find any such 
intelligible differentia on the basis of 
which the classification can be justified.” 
It may also be relevant, in this regard, 
to refer to the following observations of 
the Supreme Court made in that deci- 
sion: 


aaae the differentia adopted in S. 13-A 
and directed as against Appellant — and 
the appellanti alone—cannot be considered 
to have a rational relation to the object 
‘sought to be -achieved by the - second 
Amendment Act. ~ 


The position in the. instant. ' cases, "as 
already held, is completely different. 


19. The- -other contention of Mr. Prabha 
Shanker Mishra, about: S.'4° of the Ordin- 
ance being invalid on the ground of 
its diréct ‘conflict -with S. 29 of the Act 
and its ‘repugniancy, may. be taken up. 
The argument is-that the membership of 
the “petitioners © of-: the Notified Area 
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Committees cannot be terminated with- 
out making necessary amendments to 
S. 29 of the Act and unless that is done, 
the petitioners tenure cannot be termi- 
nated and S. 4 of the Ordinance will be 
void, as. being hit by S. 29 of the Act. 

20. One provision of a statute cannot] 
be ultra vires another provision of the 
same ‘statute. It is the settled principle 
of construction of statute that harmoni- 
ous construction be given to its provi- 
sions, so- as to give effect to the legisla- 
tive intent as expressed in its apparently 
conflicting provisions. Where, however, 
such a harmonious construction cannot 
be given, as it is impossible to resolve 
absolute - contradiction, that the question 
of repugnancy arises. In such a case the 
earlier provision will be impliedly deem- 
ed to stand repealed by the later one. 
Following lines from the Maxwell on 
Interpretation of Statutes, Eleventh 
Edition, page . 154, may usefully. be 
quoted : f 

“Consequently, if the provisions of a 
later Act are so inconsistent with, or 
repugnant to, those of an earlier Act 
that the two cannot stand together, the 
earlier stands impliedly. repealed by the 
later.” 


I have already pointed out that S. 29 of| 
the Act prescribes. the tenure of the 
Municipal Commissioners and per se it 
‘does not apply to the Notified Area 
Committees. Section 29 has been appli- 
ed by a notification issued by the State 
Government by adoptation under S. 389A 
of the Act. The petitioners also have 
been appointed by notifications issued by 
the State Government under S; 389C 
of the Act.. It cannot be disputed that 
the State Government: has also the po- 
wer to issue a second notification cancel- 
ling or recalling the appointment in 
appropriate cases. The tenure of the 
Members of the Notified Area Commit- 
tees, therefore, is a precarious one. If 
the tenure.of the petitioners would be 
terminated by a second notification and 
S. 29 of the Act will not stand as a 
bar to it, it is difficult to understand as 
to why the tenure of the petitioners 
could not be terminated by the Ordin- 
ance, which is as good-as an Act o 
Legislature; Section 29 of the Act itself, 
while’ providing’ for. the tenure of the 
office-bearers and the Municipal Com- 
missioners - of a Municipality, specifically’ 










has been promulgated to amend the Aċt. 
Section 29-is a-~general provision, . dealing 
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with tenure, while S. 4 of the Ordinance 
is a special provision, dealing with spe- 
cific situation, as discussed -above, to 
rationalise the constitution of the Noti- 
fled Area Committees in accordance with 
the present provisions. In my consider- 
ed opinion, there is no inconsistency 
between the two provisions, as both 
relate to different situations. The sub- 
mission of Mr. Mishra that the peti- 
tioners tenure cannot be cut down un- 
less S. 29 is suitably amended is without 
any substance. Even if it would have 
been a case of repugnancy. Section 4 
enacted for specific purpose, would have 
prevailed, so as to effectuate the pur- 
pose for which it was enacted, The 
petitioners tenure being precarious, its 
term cannot be longer than it lasts. I 
would, therefore, hold that S. 4 of the 
Ordinance is not invalid on this score 
as welL 


21. Mr. Balbhadra 
learned counsel appearing on behalf of 
the petitioners in C. W. J. C. No. 540 of 
1978, has urged two points, namely, (1) 
that S. 4 of the Ordinance, in effect, wipes 
out the Notified Area Committees from 
the Fourth Schedule of the Representa- 
tion of the People Act and constitutes 
violation of Art. 14 of the Constitution, 
and (2) that S. 4 of the Ordinance is re- 
pugnant to S. 27 of the Representation of 
People Act, 1950, a Central Act, and as 
such is void under Art. 254 of the Con- 
stitution. Both these points can be con- 
veniently taken up together. 


. 22. As regards the first point, Mr. 
Singh has submitted that under Arti- 
cle 171 (3) (a) of the Constitution, which 
deals with composition of the. legislative 
councils out of the total number of mem- 
bers of the legislative council of a State 
one third is required to be elected by 
electorates. consisting of members of 
municipalities, district boards and such 
other local authorities in the State as 
Parliament by -law specify. . Section 27 
of the Representation of the People Act 
deals with the preparation of electoral 
rolis for legislative council constituencies 
including - local authorities constituency. 
Sub-section (2) of S. 27 lays down that 
for the purpose of elections to the legis- 
lative council of a State in any local au- 
thorities’ constituency the electorate shall 
consist of members of such -local autho- 
rities exercising jurisdiction.in any place 
or area within. the limits: of that con- 
stituency as are specified in relation to 
that State in the. Fourth Schedule. The 
fourth schedule in relation: to. Bihar men- 
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tions six local authorities, namely, Muni- 
cipalities, District Boards, Cantonment 
Boards, Notified Area Committees, Zila 
Parishads and Panchayat Samitis. Mr. 
Singh’s submission is that the effect of 
S. 4 of the Ordinance is to wipe out the 
members of Notified Area Committees, 
one of the local authorities, while leav- 
ing the members of the other five local 
authorities free to exercise the statutory 
right to elect or to be elected to the 
legislative council from. the local autho- 
rities’ constituency, thus depriving the 
petitioners and others of a statutorily 
protected right to participate in the elec- 
tion on equal basis with the other elec- 
torates of local authorities of that con- 
stituency and is tantamount to unequa- 
lising the equals which is forbidden by 
Art. 14 of the Constitution. There is no 
substance in this contention of Mr. Singh. 
Under S. 4 of the Ordinance the mem- 
bers of the Notified Area Committees for 
the time being ceased to hold office. The 
section does not say that fresh members 
will not be nominated for election to 
legislative council from the local autho- 
rities’ constituency. The right to be in- 
cluded as voters in the electoral roll 
under S. 27 (2) (d) of the Representation 
of the People Act continues so long as 
one is'a member of the Notified Area 
Committee and after he ceased to be a 
member, the election registration officer 
is required to strike off the name of such 
a member from the electoral roll. Mr. 
Singh himself has conceded that the 
right to an elected office or the right to 
elect is no more than’ a’ statutory right 
under which a person may be installed 
in an office or may get the right to elect 
one in office. The right thus created by 
a statute can very well be taken away 
by a similar legislative enactment. Sec, 4 
of the Ordinance, terminating the mem- 
bership of the petitioners, is a valid piece 
of legislation and it cannot be held to be 
invalid as that would also’ incidentally 
deprive them of chance of being voters 
of local authorities’ constituency for the 
purpose of election to legislative council. 
The right to be an.elector is dependent 
on being member of local authorities. 
The notified Area Committees themselves 
have not’ been wiped out as a result of 
S. 4 of the Ordinance or other provisions 
of the Ordinance as conceded by ‘the 
learned. Advocate General: ` ; 


23.. There is  no.:.repugnancy between 
S. 4 of the Ordinance and S. 27 of the 
Representation of the People Act. All 
that S. 4 of the Ordinance says is that the 
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existing members of the Notified Area 
Committee shall vacate their office. It 
neither alters the Fourth Schedule of 
the Representation of the People Act, 
1950, nor affects the manner of election 
as laid down in Art. 171 (4) of the Con- 
stitution read with the Representation of 
the People Act. The entire argument is 
based on the misconception that S. 4 of 
the Ordinancé, in effect, deletes the Noti- 
fied Area Committees from the local au- 
thorities’ constituency. I must hasten to 
add in all fairness to Mr. Singh that he 
has conceded that S. 3 of the Ordinance 
being prospective it does not retroac- 
tively efface out of existence such of the 
Notified Area Committees as are not 
meeting the standard laid down in the 
newly incorporated S. 388-A in the Act. 
There is thus no question of repugnancy 
between a Central Law and a State Law 
so as to make the offending provisions 
of the State Law repugnant. Besides 
that, election to Legislature of a State is 
subject-matter of Entry 72 of List I while 
the Ordinance in question appertains to 
List II and the question of repugnancy, 
if any, under Art. 254 could arise only 
with reference to a legislation falling 
under the concurrent list as laid down 
in a majority decision of the Supreme 
Court in the case of Kerala State Elec- 
tricity Board v. The Indian Aluminium 
Co. Ltd. (AIR 1976 SC 1031). 


24. An argument has been advanced 
by Mr. Singh relying on American de- 
cisions in the cases of Morris H. Kramer 
v. Union Free School District No. 15 
((1969) 23 Law Ed 2d 583); Joseph Q. 
Cipriano v. City of Houma ((1969) 23 
Law Ed 2d 647) and John L. Hill v. 
Michael L. Stone ((1975) 44 Law Ed 2d 
172), that there was no compelling State 
interest to remove the petitioners from 
the membership of the Notified Area 
Committees and to de-franchise them so 
as to get over the equality clause 
enshrined in Art. 14 of the Constitution. 
It is not necessary to refer in any detail 
to those cases as the American decisions 
have been rendered in view of the pecu- 
liar nature of the American Federation 
in which the federating States were in- 
dependent States. with Constitutions’ of 
their own, and a hierarchy of-courts with 
a State Supreme Court at the apex while 
under the U. S. ‘Constitution, the Fede- 
ral Government is a- government of 
enumerated powers; and Federal Courts 
function in the States to determine ques- 
tions of federal law and questions arising 


under the U, S. Constitution.: .But this 
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is not the position in our country. It 
will suffice in this regard to refer to the 
Constitutional Law of India by Seervai, 
Second Edition, at page 208, para. 9.15: 


“Granted that intentional and purpose- 
ful discrimination by executive action 
violates equality, and entitles the person 
discriminated against to obtain relief 
under Art. 32 or 226, does it follow that 
if a person is in fact denied equality by 
executive officers, but not intentionally 
or purposely, that the person aggrieved 
should be denied the. cheap and speedy 
remedy under Arts. 32 and/or 226? In 
considering some of the situations which 
May arise, we have seen that the main 
consideration which led the U. S. Su- 
preme Court to limit the violation of 


“equality under the 14th Amendment to 


intentional and purposeful discrimination 
was, that finding a denial of equality in 
the action of State officers, acting under 
State laws, would convert what were 
essentially State questions, to be decided 
by State Courts, into federal questions, 
to be decided by Federal Courts. For 
reasons given in para. 9.13 above these 


considerations have no relevance in 
India.” 


25. It will thus be seen that the 
ground of attack on S. 4 of the Ordin- 
ance, being violative of Art. 14 of the 
Constitution, has varied from Counsel to 
Counsel The argument of Mr. B. C. 
Ghose has been that the entire Ordinance 
was ultra vires, as the increase in the 
number of inhabitants from five thousand 
to ten thousand for the constitution of 
the Notified Area Committee or a Muni- 
cipality was without any rational basis, 
and the Members of the Notified Area 
Committees suffered discrimination vis- 
a-vis the Commissioners of the Municipa- 
lities. The substance of the argument of 
Mr. Balbhadra Prasad Singh was that 
S. 4 of the Ordinance wipes out the Noti- 
fied Area Committees from the Fourth 
Schedule of the Representation of the 
People Act, 1950, and thus violative of 
Art. 14 of the Constitution. The conten- 
tion of Mr. Prabha Shanker Mishra, on 
the other hand, was that the existing 
Members of the Notified Area Commit- 
tees, who were prematurely made to 
vacate office, by virtue of S. 4 of the 
Ordinance, suffered discrimination ` vis-a- 
vis the Members-of the Notified Area 
Committees that may hereafter be ap- 
pointed,.and would continue to a full 
term of five years. All these varying 
grounds .of attack on the virés of the 
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Ordinance, as discussed, have been 
jected by me. 


26. Having disposed of the major con- 
tentions raised in these writ applications, 
some of the subsidiary contentions raised 
by Mr. B. C. Ghose, learned counsel ap- 
pearing on behalf of the petitioners in 
Civil Writ Jurisdiction Case No. 504 of 
1978, now remains to be considered. In 
the writ application it is alleged that res- 
pondent No. 5, the Chief Election Officer, 
Bihar, whose name has since been ex- 
punged, by a letter dated the 19th Jan., 
1978, requested the District Magistrates 
and the Divisional Commissioners. to 
issue directions to the Executive Officers 
of every local authorities to submit .a 
list of the members of the local bodies 
to the Electoral Registration Officer for 
preparation of Electoral Rolls for the 
1978 Vidhan Parishad Election (Legisla- 
tive Council Election), a copy of which 
has been filed as Annexure ‘2’. In pur- 
suance thereof, on the 3lst January, 1978, 
the Assistant Electoral Officer-cum-Secre- 
tary to the Commissioner, Tirhut Divi- 
sion, Muzaffarpur, directed the Chairman 
of the Dumra Notified Area Committee, 
to submit a list of members in the pre- 
scribed pro forma by the 10th Feb., 1978 
(Annexure ‘'3’) and Shri Bhola Prasad 
(petitioner No. 1), Vice-Chairman of the 
Dumra Notified Area Committee (peti- 
tioner No. 4), in his turn sent a list of the 
members, along with his letter dated the 
9th Feb., 1978 (Annexure ‘4’). Mr. Ghose 
has contended that the list supplied by 
petitioner No. 3 of the members of the 
Dumra Notified Area Committee will be 
deemed to be the electoral roll so far as 
the Dumra Notified Area Committee is 
concerned for the election of members 
from the local bodies for the 1978 Legis- 
lative Council election. There is no sub- 
stance in.this submission of Mr. Ghose. 
Firstly, Annexure ‘2’ itself states that the 
list is required for meking necessary 
alterations and additions in the electoral 
roll. Therefore, it cannot be an electoral 
roll. Section 15 of the Representation 
of the People Act, 1950, requires that 
there shall be an electoral roll for every 
constituency, which shall be prepared in 
accordance with the Act under the 
superintendence, direction and control of 
the Election Commission. Section 27 
deals with. the preparation of the elec- 
toral roll for the Council Constituencies, 
Cl. (d) of sub-sec. (2) of S. 27 of the Re- 
presentation of the People Act, 1950, 
makes it obligatory for the executive offi- 


cer of every local authority (by what- 


re- 
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ever designation such an offcer may be 
known) to immediately inform the Elec- 
toral Registration Officer about every 
change in the membership of that local 
authority and the Electoral Registration 
Officer, on receipt of the information, 
strike off from the electoral roll the 
names of the persons who have ceased 
to be, and include therein the names of 
the persons who have become, members 
of that local authority. In view of these 
clear provisions, the list supplied, if any, 
cannot be said to be the electoral roll.. It 
may be. mentioned that no electoral roll 
containing the names of the petitioners 
for 1978 election from local bodies con- 
stituency has been brought to our notice. 


27. Mr. Ghose has also submitted that 
the Government directions ccntained in 
the wireless message dated the 21st Feb., 
1978 (Annexure ‘6’ to C. W. J. C. Nos. 
503 and 504 and Annexure ‘4’ to C. W. 
J.C. No. 570 of 1978), for appointment of 
Special Officers for the Notified Area 
Committees, is wholly illegal and un- 
called for inasmuch as it is only in con- 
sequence of supersession of a Municipa- 
lity under S. 386 of the Act that a Spe- 
cial Officer can be appointed under Cl. (b) 
of sub-sec. (1) of S. 386 by the State 
Government to perform the duties of 
Commissioners. Section 385 of the Act 
envisages circumstances for supersession 
of Commissioners of a Municipality, they 
being incompetency, default or abuse of 
powers by the Commissioners. That not 
being the position with regard to the 
Notified Area Committee, no Special Offi- 
cer could be appointed and the appoint- 
ment of the Block Development Officer 
as Special Officer is wholly illegal, with 
the result that the petitioners will be 
deemed to continue till the new office 
bearers are nominated under S. 29 of the 
Act, as no vacuum could be left in the 
administration of the Municipality or 
Notified Area Committee and clerks can- 
not fill it. There does not seem to be 
any substance in this contention of Mr. 
Ghose. Once it is held that S. 4 of the 
Ordinance is a valid piece of legislation, 
its effect will be that the members, Chair- 
man and Vice-Chairman of the Notified 
Area Committees would cease to hold 
their respective offices from the date of 
the promulgation of the Ordinance, that 
is to say from the:17th February, 1978. 
Tt is true that a: Special Officer can be 
appointed only in case of supersession of 
the. Notified Area Committees under the 
circumstances ‘as laid down in Ss. 385 


and 386 of the’-Act.' But, Annexure ‘6’ 
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is really in the nature of an administra- 
tive order, and not an order of appoint- 
ment of Special Officer under S. 386 of 
the Act, to fill up the void in the exigen- 
cies of the situation, as is mentioned in 
Annexure ‘6’, which reads as follows :— 


“An Ordinance has been promulgated 
providing cessation of terms of members 
and office bearers of all notified area 
committees in the State. It will create 
a void in administration of notified area 
committees. In order to fill up the void, 
it is requested that the Block Develop- 
ment Officers of the area or any other 
officer, where there is no B. D. O. may 
be asked to take over charge of N. A. C. 
and act as Special Officer thereof (except 
at places where Special Officers are 
already posted) untill further orders or 
the reconstitution of notified area com- 
mittees. In such Notified Area Commit- 
tees, where Executive Officers are already 
posted, he will assume charge as Special 
Officer.” : 


The Government order, therefore, being 
a stop gap arrangement to look after the 
administration of the Notified Area Com- 
mittees for the period of vacuum and to 
safeguard the interests of the Notified 
Area Committees, I do not find any 
justification for quashing such an order. 


28. In the result all these applications 
are dismissed, but, in the circumstances, 
I would make no order as to costs. 


SHAMBHU PRASAD SINGH, J.:— 
I agree with the learned . Chief 
Justice that these 12 writ applications 
challenging the vires of the Bihar Muni- 
cipal (Amendment) Ordinance, 1978 
(hereinafter to be referred to as “the 
Ordinance”) be dismissed and I also agree 
with the reasons given for the conclu- 
sions arrived at by him. However, I 
would like to add few observations of 
my own. 


29. Those sections of the Ordinance 
which amend the Bihar and Orissa 
Municipal Act (hereinafter to be referred 
to as ‘the Act’) are undoubtedly within 
the legislative competence of the State 
legislature and the purpose sought to be 
achieved by them also appears to be 
laudable one. So far there was no cri- 
terion laid down in the Act for constitu- 
tion of a Notified Area Committee... and 
how many members Notified Area Com- 
mittees may have. The Ordinance thus 
takes away some arbitrary powers vest- 
ed in the State Government under the 
Act as it stood prior to the amendment. 
The real attack, as pointed out by the 
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learned Chief Justice, was on S. 4 of the 
Ordinance ‘which has affected the office 
bearers and the members of the existing 
Notified Area Committees adversely by 
providing for vacation of office by them 
with effect from the date the Ordinance 
came into existence. Had not this sec- 
tion been there in the Ordinance, per- 
haps, these writ applications would not 
have been filed, but as S. 4 has a nexus 
with other provisions of the Ordinance 
specially S. 3 because Notified Area Com- 
mittees could not be constituted in ac- 
cordance with the provisions of S. 3 un- 
less the sitting office bearers and mem- 
bers ceased to hold their respective 
offices, this is also within the legislative 
competence of the State Legislature and 
there appears no substance in the argu- 
ment that it is a fraud on legislative 
powers. True it is that much can be said 
in favour of the contention that there 
may be a political motive in terminating 
the term of office of the office bearers 
and the: members of the Notified Area 
Committee for the purpose of getting 
elected to the State Vidhan Parishad 
persons. who may be candidates of 
the political party in power in the 
State by nomination of such mem- 
bers to the Notified Area Commit- 
tee who would support such candi- 
dates for the Vidhan Parishad. Had the 
members and office bearers of Notified 
Area Committees been declared to have 
ceased from’ holding their respective 
offices by an executive order, that may 
have been challenged on the ground of 
mala fide, but .a legislation cannot be 
challenged on the ground of mala fide 
and, therefore, even if the purpose be- 
hind the enactment of S. 4 of the Ordin- 
ance be as stated above, as contended by 
learned counsel for the petitioners, it 
cannot be declared to be ultra vires as 
it has got nexus with the purpose to be 
achieved: by other provisions of the 
Ordinance. ` i 


30. The existing members were also 
nominated by the party in power. They 
did. not come by election. Therefore, 
they cannot make a grievance if they 
are removed from their office for which 
they have got no vested right by the 
political party in power in the State for 
bringing in their own men as members 
of the Notified Area Committees. There 
is always an element of uncertainty in 
politics and the new members who may 
be brought by nomination may also one 
day be declared to have ceased to hold 
their offices by some other political party 
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if per chance it comes to power. There- 
fore, there is no force in the argument 
that the Ordinance makes a distinction 
between the members who have ceased 
to hold their offices by virtue of provi- 
sions of S. 4 of the Ordinance and those 
who may be nominated in their plece. If 
Legislative Assemblies themselves may 
be dissolved before the completion of the 
term and the sitting members cannot 
make a grievance that they have been 
deprived of any right, the outgoing mem- 
bers of the Notified Area Committees also 
cannot make a grievance against S. 4 of 
the Ordinance. I would, however, like 
to add that ours is a country which þe- 
Heves in democracy and it would have 
been in fitness of things that in laws to 
be passed in our country ordinarily there 
should be no provisions for nomination 
of members to such bodies as Notified 
Area Committee. The Members for Noti- 
fied Area Committees should also be 
elected like Commissioners of Municipa- 
lities and that would be an ideal state 
of things. : 


HARI LAL AGRAWAL, J.:— 31. I 
have had the advantage of perusing the 
Judgment prepared by the learned Chief 
Justice and I agree with him. But at the 
same time, I would like to make a few 
observations of my own. 


32. The impugned Ordinance has been 
promulgated at the behest of the election 
of the members of the legislative coun- 
cil; and the petitioners as the members 
of the Notified Area Committees were 
voters of the electoral college represent~ 
ing the local body. Perhaps this is the 
main reason for them to rush up to this 
Court as they have now lost that pri- 
vilege. ` 


33. Various anomalies in the Munici- 
pal Act had been existing from a long 
time with regard to the constitution of 
the Notified Area Committees. It can- 
not be disputed, and was also, in fact, 
not rightly disputed, that the provisions 
brought by the impugned Ordinance 
would remove some of the anomalies and 
would provide a more rational base for 
functioning of the Committee which are 
nothing but a simpler form of municipal 
administration. In the case of Shivadhar 
Pd. v. State of Bihar (1976 BBCJ (HC) 
581) : (AIR 1977 Pat 50), while consider- 
ing the case of the Maner Notified Area 
Committee where a contention was raised 
that only such. persons could be appoint- 


ed to a Committee who were inhabitants. 


of the area in question, I speaking for 


Krishna Prasad Singh v. State (FB) (Agrawal J.). A.L R. 


the Court had held that there was no 
such inhibition in S. 388 (1) of the Bihar 
and Orissa Municipal Act, but at the 
Same time had observed that the State 
Government would have done better to 
include in the Committee in question, 
only such members who were residents 
of the local area falling under the Noti- 
fied Area Committee in question. The 
State Government has now laid down the 
criteria for the constitution of a Notified 
Area Committee by insertion of a new 
S. 388-A and the members are to be 
taken from the inhabitants and tax- 
payers alone. I am thus happy that our 
observations have borne fruit. 

34. One of the attacks on S. 4 of the 
Ordinance by Mr. Prabha Shankar Misra 
was that it having been not made a part 
of the main Act, could not control the 
provisions of S. 29 of the Act as the ex- 
pression that controls the tenure of office 
of Chairman, Vice-Chairman, President, 
and the Commissioners is hedged with 
the expression “save as otherwise pro~ 
vided in this Act”. In my opinion, the 
argument that S. 4 of the Ordinance on 
that account will have no reflection on 
the provision of S. 29 of the Act, has got 
no force as the purpose of S. 4 is not, in 
any way, to affect the subsequent con- 
stitutions of the Notified Area Commit- 
tees, but only to have within its sweep 
the existing Committees and, therefore, 
it would not have been necessary for 
making this provision a part of the main 
Act as its continuance as a part of the 
main Act rather was bound to create 
confusion and complication. 


35. Yet another argument has been 
made which though loses its force on ac- 
count of my above observations; none- 
theless, I would also mention it, and that 
was that the State Government would 
have done well in reconstituting the 
Notified Area Committees in accordance 
with the new criteria, as and when the 
terms of their sitting -members would 
have expired. It is well known that 
Notified Area Committees are constituted 
on different dates and the terms of the 
sitting members accordingly would ex- 
pire on different dates, This would not 
be a reasonable proposition to accept that 
while some Notified Area Committees 
should have their members in accord- 
ance with the new criteria, others should 
continue under the old pattern.. This 
would lead to an anomalous situation. It 
was conceded: by Mr. Prabha ‘Shankar 
Misra that the fixation of tenure under 
S..29 of the Act of the different office- 
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bearers could be cut down by an appro- 
priate provision, but he urged that un- 
less that was done, it could not be cur- 
tailed and the members must be allowed 
to enjoy their full term. The proposition 
as such cannot be disputed and, in my 
opinion, only to meet this contingency 
the provision of S. 4 was thought neces- 
sary to be enforced by .the impugned 
Ordinance. In my opinion, therefore, 
S. 4 does not suffer from any infirmity. 
M. P. SINGH, J.:— I agree with the 
reasoning and conclusion of my lord the 
Chief Justice. I have nothing to add. 
P. S. SAHAY, J.:— I agree. 
Petitions dismissed. 


AIR 1978 PATNA 285 
MEDINI PRASAD SINGH, J. 
Mst. Bibi Saira Khatoon, Appellant v. 
Mst. Bibi Shahidan Khatoon, Respondent. 


A. F. O. O. No. Ce of 1977, D/- 19-4- 
1978. 


(A) Guardians and Wards Act (8 of 
1890), S. 17 — Appointment of a guar- 
dian in case of a Muslim child — Prin- 
ciples. . 


Under the Muslim personal law mother 
is entitled to the custody (Hizanat) of 
her male child until he has completed the 
age of seven years and of her female 
child until she has attained puberty. In 
a proceeding for appointment of guar- 
dian it is mot guardianship of the 
minor which is of importance but 
the welfare of the minor has to be 
taken into consideration. If there is 
a conflict between the personal law 
to which the minor is subject and 
the consideration of the minor’s welfare, 
the latter must prevail. The welfare of 
the minor is the first and paramount 
consideration and is of supreme import- 
ance. AIR 1975 All 67. and AIR 1961 
J & K 5, Rel. on. (Para 2) 


Anno: AIR Manual (3rd Edn.), Guar- 
dians and Wards Act, S. 17, Notes 3 and 6. 


(B) Guardians and Wards Act (8 of: 


1890), S. 17 — Appointment of guardian 
~~ Considerations — Interest of child and 
guardian must not conflict. - 

Where the grandmother appointed as 
guardian of minors hed filed title suit 
against the minors and she was under 
the influence of her daughter and son- 
in-law against whom the child’s mother 
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had filed a criminal case and who were 
financing her litigation against the minor. 
Held that her appointment as guardian 
was not in the interest of the minors and 
thus liable to be set aside. (Para 3) 
Anno: AIR Manual (8rd Edn.), Guar- 


dians and Wards Act, S. 17, Notes 3 and 6. . 


Cases Referred: Chronological Paras 


AIR 1975 All 67 2 
AIR 1967 Pat 344 2 
AIR 1961 J & K 5 2 


AIR 1918 PC 11 : 45 Ind App 73 a 


Md. Salahuddin Khan and Md. Wasi 
Akhtar, for Appellant; S. S. Asghar Hus- 
sain and Ahsan Shahabuddin, for Res- 
pondent, 


JUDGMENT :— This Miscellaneous Ap- 
peal is from an order of the Fifth Addi- 
tional District Judge, Patna, dated llth 
Dec., 1976 appointing the respondent as 
a guardian of the three minor children 
of Noor Mohammad, namely, Zubeda 
Khatoon, Firoz Khatoon and Md, Zakir 
Hussain. The minors are by religion 
Muslims of the Hanafi sect and they are 
governed by Hanfi School of Muham- 
medan Law. They were all aged below 
eight years. Their age varied from 2 to 8 
years. The respondent was appointed 
their guardian under S. 7 of the Guar- 
dians and Wards Act, 1890. She is the 
grandmother of the minors. The appel- 
lant Bibi Saira Khatoon is their mother. 
The husband of the appellant named Noor 
Mohammad alias Noor Mian was murder- 
ed in the year 1971 leaving behind the 
aforesaid three minor children and his 
widow, namely,’ the appellant.’ Molvi 
Miajan was the husband of the respon- 
dent and father of Noor Mohammad. He 
died on 1st Dec., 1973 leaving behind his 
widow the respondent, his daughter 
Zaibunnisa and his daughter-in-law, the 
objector-appellant. The oral evidence 
adduced by the parties before the Addi- 
tional District Judge was of uniform type. 
Evidence: of the applicant was that the 
children were kept nicely by her and in 
the event of their falling ill, they were 
given proper medical treatment. The 
appellant adduced evidence to show that 
she was ill-treated after the death of her 
father-in-law on lst Dec., 1973, as a re- 
sult of which she had to call her father 
and had to leave the house of her hus- 
band. She said that two of her children 
were forcibly snatched by Md. Hadis and 
Zaibunnisa, namely, the son-in-law and 
daughter of Molvi Miajan. 


-.2.- Before proceeding with the facts 


‘of the case; it will be better to state the 
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principles of law which are to be follow- 
ed in the matter of appointment of the 
guardian of minors, -Under the Muslim 
personal law a mother is entitled to the 
custody (Hizanat) of her male child until 
he has completed the age of seven years 
and of her female child until she.has at- 
tained puberty. Puberty is attained at 
the age of 14 or 15 years; In Enamul 
Haque v. Bibi Taimunissa, AIR 1967 Pat 
344, Anwar Ahmad, J. followed the state- 
ment of law in S. 352 in Mulla’s Mahome- 
dan Law which itself is based on the au- 
thority of the Privy Council decision in 
Imambandi v. Haji Mutsaddi, 45 Ind App 
73: (AIR 1918 PC 11) that the mother 
is entitled to the hizanat or custody of 
her female child until she has attained 
puberty ‘even though she is not the 
natural guardian. Neither the mother 
nor the grandmother. can be the legal 
guardian of the property of the minor. 
In default of the legal guardian, the 
duty of appointing a guardian for the 
protection and preservation of the minor’ 8 
property falls on the Judge as repre- 
senting the State; Vide S. 360 of Mulla’s 
Mahomedan Law. Another principle of 
law which is too well established is that 
in a proceeding for appointment of guar- 
dian it ig not guardianship of the minor 
which is of importance but the welfare 
of the minor has to be taken into con- 
sideration. If there is a conflict between 
the personal law to which the minor is 
subject and the consideration of the 
minor’s welfare, the latter must prevail. 
The welfare of the minor is the first and 
paramount consideration and is of su- 
preme importance; See the cases of 
Alimunnisan v. Mukhtar Ahmad (AIR 
1975 All 67) and Hassan Bhat v. Ghulam 
Mohd. (AIR 1961 J.& K 5). The correct 
legal position is to.be found in S. 17 of 
the Act. From this.section it is clear that 
principles of personal law can only be 
applied “subject to the provisions of this 
section.” Section 17 runs as under :— 


"(1) In appointing or declaring the 
guardian of a minor, the Court shall, 
subject to the provisions of this section, 
be guided by what, consistently with the 
law to which the minor. is subject, ap- 
pears in the circumstances to be for the 
welfare of the minor. 


(2) In considering what will be for wel- 
fare of the minor, the Court shall have 
regard to the age, sex and religion of the 
minor, the character and capacity of the 
proposed guardian and his nearness of 
kin to the minor, the wishes, if any, of 
deceased parent, and any existing. or pre- 
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vious relations of the proposed guardian 
with the minor or his property. 


(3) If the minor is old enough to form 
an intelligent preference, the Court may 
consider that preference, l 

ee +4 wk 

(5) The Court shall not appoint or de- 
clare any person to be a guardian against 
his will.” 


The same principle is to be found in Sec~ 
tion 351 of Mulla’s Mahomedan Law 
which is as below :— 


“Matters to be considered by Court in 
appointing guardian: (1) In appointing or 
declaring the guardian of minor, the 
Court shall, subject to the provisions of 
this section, be guided by what, con- 
sistently with the law to which the minor 
is subject, appears in the circumstances 
to be for the welfare of the minor. 


(2) In considering what will be for the 
welfare of the minor, the Court shall 
have regard to the age, sex and religion 
of the minor, the character and capacity 
of the proposed guardian and his near- 
ness of kin to the minor, the wishes, if 
any of-a deceased parent, and any exist- 
ing or previous relations of the proposed 
guardian with the minor or his property. 


(3) If the minor is old enough to form ' 
an intelligent preference, the Court may. 
consider that preference.” 


3. It is contended on behalf of the 
mother appellant that though the court 
below has referred to the doctrine of 
welfare it has not acted upon the same. 
In my opinion, counsel is right on- this 
point. The material facts and ` circum- 
stances of the present case clearly show 
that the grandmother could not have 
been appointed as guardian. She is pro- 
secuting a title suit (Title Suit No. 111 ‘of 
1973) in the court of Munsif, Patna 
against these ‘very minors and also 
against their mother, namely, the appel- 
lant. It appears that Noor Mian the 
father of the minors had acquired some 
Kasht lands measuring about 6 acres of 
land under a registered sale deed dated 
19th May, 1952. He was murdered in 
1971: Title Suit No. 111 of 1973 was filed 
on 18th June, 1973, by Molvi Mianjan 
in the Court of First Munsif, Patna alleg- 
ing that it was he who had purchased 
the aforesaid property with his own 
money in Benami name of his son. Noor 
Mian. Molvi Miajan died on Ist Dec., 
1973. After his death, . respondent, 
namely, the applicant grandmother got 
her substituted in his place on the 25th 
Feb., 1974 and ‘she is prosecuting the 
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title suit since then. I have already said 
that the said title suit is against these 
very minors whose guardian she has 
been appointed. The suit-land in that 
suit is said to be 5 acres 75 decimals. 
Learned counsel for both the parties say 
that if the property is held to belong to 
Noor Mian, then the applicant grarid- 
mother will have only 1/6th.share in the 
property and the rest will belong to the 
minors and their mother. It is quite 
clear that there is direct conflict of inte- 
rest between the applicant grandmother. 
on one side and the minors on the other. 
Her appointment as a. guardian, there- 
fore, cannot be for the. welfare of the 
minors. If she is appointed as a guar- 
dian, she can do. anything with the suit 
properties aforesaid and all the proper- 
ties will go to her hands. It further ap- 
pears that the property of the grand- 
mother is being looked after by her son- 
in-law Md. Hadis (P. W. 8) against whom 
the mother of the minors had filed a cri- 
minal case. Learned counsel for the 
mother appellant has further submitted 
that Molvi Miajan at the instance of his 
wife, namely, the applicant grandmother 
had executed a deed of- gift dated 26th 
Nov., 1973 in respect of his landed pro- 
perties including the land of Noor Mian 
in favour of his daughter ‘Bibi Zaibun- 
nissa against whom also the aforesaid 
criminal case was filed by: the mother 
eppellant. The submission has force. 
Bibi Shahidan Khatoon herself admitted 
in her evidence that one day before his 
death, her husband Miajan gave the land 
to his daughter Zaibunnissa who in turn 
sold it and this litigation was being 
fought with the price of those lands. It 
further appears that even the old ances- 
tral house was sold by Molvi Mainjian in 
favour of his daughter Zaibunnissa as 
admitted by Md. Hadis in his cross-exa- 
mination. All these facts were sufficient 
to disentitle the grandmother to be guar- 
dian of the minors. The learned District 
Judge, Gaya, however, attempted to ex- 
plain away the. effect of.the title suit on 
two grounds. He has said that the appli- 
cant grandmother. had admitted -/6/- 
annas share ‘of the minors: in the pro- 
perty of the Schedule of' the petition and 
that the title suit was filed because the 
father of the . objector wanted to sell. the 
land which was the subject-matter of the 
title suit. While dealing with-the evi- 
dence of the applicant grandmother Bibi 
Shahida Khatoon (P. W. 5), the learned 
District Judge. said..as follows: 
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with some body else.. This appears to 
be quite convincing. After the death of 
Noor Mohammad, his father Miajan must 
have apprehended that the father of the 
objector might dispose of that property 
and remarry the objector and with this 
end in view, Miajan instituted the said 
title suit. If actually Miajan or the ap- 
plicant had any intention to deprive the 
minors of their rights in the property, the 
applicant would not have accepted that 
the minors have got six annas ‘share in 
the property of Schedule of the petition 


In my opinion, the observation aforesaid 
is based purely on surmises and conjec- 
tures. The property mentioned in Sche- 
dule A to the petition for guardianship 
filed in the court on 4th March, 1974 is 
only 1.624 acres of land. This is not 
the property which Noor Mian had pur- 
chased as his own property and for 
which the title suit was brought by Molvi 
Miajan. That land measured about 6 
acres in which the minors shall have 
about 15 annas share or even something 
more than that. 


4. Mr. Asghar Hussain submitted that 
the grandmother was prepared to. give 
/6/- annas share to the minors not only in 
1.6233 acres of land of Schedule A pro- 
perty aforesaid but also in the ancestral 
house and in other lands. Molvi Mianjan 
had: already gifted ancestral house to his 
daughter. Therefore, the submission raised 
on behalf of the applicant is meaningless. 
When the interest of the applicant grand- 
mother is adverse to the minors, she can-. 
not be allowed.to be their guardian. It 
is to be noticed that the. mother has not 
remarried as yet and there is absolutely 
no reliable material on record to show 
that ‘she is otherwise disqualified to have 
the custody of her minor son.. In the 
circumstances the grandmother ‘was not 
entitled to be appointed guardian of the 
minors. as ‘es . 


zo 


` 5. ‘Let us now look to. the. background 
of the application for guardianship filed 
by the grandmother on 4th March, 1974. 
It appears that the.mother of the minors. 
was ‘being -ill-treated by her mother-in- 
law: Bibi..Shahidan. Her* husband’ was 
murdered | in. 1971 -and- her -father-in-law 
Molvi:-Mianjan died-on 1st’ Dec., 1973. Her: 





288 Pat. [Prs, 5-9} 


case is that ill-treatment meted out to 
ber by Bibi Shahidan became intolerable 
and unbearable and then at her request, 
her father came to take her and her 
children to his own village home but 
Zaibunnissa and Md. Hadis (daughter and 
son-in-law of Bibi Shahidan) on 28th 
Dec., 1973 forcibly removed her property 
and did not allow her to take away the 
minor children. However, she succeed- 
ed in taking away one of her children, 
namely, Firoz Khatoon with her and 
thereafter she made a complaint to the 
S. D. O. Sadar, Patna in respect of the 
offences under Ss. 379, 323 and 342 of the 
I. P. C. Undoubtedly, her father came 
to take her away along with her minor 
children. This fact is not disputed. It 
is also not disputed that she filed a cri- 
minal case on the same day, ie. on 28th 
Dec., 1973 against Md. Hadis (P. W. 8) 
and Zaibunnissa in connection with that 
question. The learned Additional Dis- 
trict Judge does not appear to have ap- 
preciated this situation. The application 
for guardianship was filed only after two 
months of the incident. In my opinion, 
the contention of the appellant that the 
application for guardianship was filed 
during the pendency of the aforesaid 
criminal case with some ulterior motive 
to save the offenders and to grab the 
properties of the minors, cannot be ruled 
out. In the circumstances the filing of 
the application for guardianship cannot 
but be held mala fide. It is obvious that 
there was absolutely no necessity at that 
time to file guardianship application by 
the grandmother. Counsel for the res- 
pondent argued that there was necessity 
for filing guardianship application be- 
cause the mother would have taken away 
the children to the house of her father. 
This contention has no merit. The 
mother is entitled to the custody of her 
minor children under the Mohomedan 
Law. The point, thus, has no force, The 
Court below did not consider as to whe- 
ther or not there was. any necessity for 
appointing the guardian of the minors. 
Its order, therefore, cannot be supported 
In law. 


6. Learned counsel for the respondent 
contended that Abdul Ghafoor father of 
the appellant had about 25 persons in his 
family- and, therefore, the minor child- 
ren could not be properly looked after. 
This ¢ontention has also been advanced 
in the court below and it appears that 
the court below was impressed by this 
argument, I do not see any sense in‘ that 
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argument. Even if the family consisted 
of several persons, the children could 
still be better looked after. The mother 
of the minors would be there and she 
will naturally give her love and affection 
to them. 


7. Another contention raised on behalf 
of the respondent is that father of the 
appellant had his lands at village Khe- 
pura in which the appellant had ‘no inte- 
rest and hence the welfare of the minors 
was not likely to be better served there. 
Suffice it to say that I am not impressed 
by this argument. The appellant shall 
have share in the property of her hus- 
band, Her children, namely, the three 
children also shall have interest in the 
family property. I am not, therefore, 
inclined to hold that the interest of the 
minors will suffer. On a perusal of the 
record, it seems to me that even the 
family of the father of the minors has 
little property, this contention, there- 
fore, has no substance and it must be re~ 
pelled. 


8. Learned counsel for the appellant 
raised a point that the court below has 
no jurisdiction to decide the guardian- 
ship matter. The point was not raised 
in the court below. It requires some 
investigation of facts on a consideration 
of which it can be said as to whether or 
not the court below had jurisdiction in 
the matter. In the view which I have 
taken, it is not necessary to-embark upon 
an enquiry into this question. On con- 
sideration of the submissions raised on 
behalf of the parties and giving due 
weight to them, I hold that in appointing 
the respondent as guardian of the minor 
children of Noor Mian, the court below 
was not guided by what was in the cir- 
cumstances of this case, conducive to the 
welfare of the minors and his order, 
therefore, cannot be. upheld. 


9. In the result the appeal is allowed, 
the order of the Fifth Additional Dis- 
trict Judge dated llth Dec., 1976 passed 
in Guardian Case No. 41/5 of 1974/76 is set 
aside and the application of the respon- 
dent Most. Bibi Shahidan Khatoon under 
S. 7 of the Act for her appointment. as 
guardian of the minors is hereby dis- 
missed. In the circumstances of the case 
I would leave the parties to beat their 
own costs. 


l Appeal allowed, 


Murari Singh v. 
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HARI LAL AGRAWAL AND 
M. P. SINGH, JJ. 

Mureri Singh and another, Petitioners 
v. The State of Bihar and others, Res- 
pondents. 7 

Civil Writ Jurisdiction Cases Nos, 1993 
and 1995 of 1975, D/- 22-2-1978. 

(A) Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), S. 7 — Service 
of notice — Notice not accompanied by 
copy of certificate — Service invalid. 
AIR 1948 Pat 104, Approved; (1896) 23 Ind 
App 45 (PC), Foli. (Para 5) 

(B) Arbitration Act (10 of 1940), S. 34 — 
Existence of arbitration agreement — 
Plea for stay of legal proceedings must 
be taken before filing written statement. 
AIR 1969 Pat 8, Foll. (Para 7) 

Anno: AIR Manual (3rd Edn.), Arbi- 

tration Act (1940), 5. 34, N. 18. 
Cases Referred: Chronological Paras 
ATR 1969 Pat 8 7 
AIR 1948 Pat 104 5 
(1896) 23 Ind App 45 1 ILR 23 Cal 775 

(PC) : 5 


Jagdish Prasad and Nirmal Kumar 
Srivastava, for Petitioners; Mohammad 
Khaleel (Govt. Pleader No. I0), with H. 
Anzar (in C. W. J. C. No. 1993 of 1975) 
and Shardanand Jha (in C. W. J. C, No, 
1995-of 1975), for Respondents. 


- ORDER :— Both these writ- applica- 
tions have been heard together and are 
being disposed of by this judgment 
which shall govern both of them. They 
arise out of certificate. proceedings, -and 
having travelled through the Courts of 


the Revenue authorities right from the 


certificate officer to the Board of Reve- 
nue, have come to this Court in its writ 
‘jurisdiction, The facts of the two cases 
may be separately stated. a 

C. W. J. C. No. 1993 of 1975. 

2. Petitioner Murari Singh had taken 
lease in the year 1967 from the Forest 
Department for working and plucking 
Kendu leaves from Charkapathar Kendu 
leaves bearing plot No.: 172 for three 
years (20th April 1968 to 30th June 1970). 
The aforesaid lot was settled for a total 
sum of Rs. 25,650/- payable in three in- 
stalments of Rs. 8,550/- annually. The 
petitioner deposited Rs. 2,130/- as secu- 
rity deposit and Rs. 8,550/- as the in- 
stalment for the first year, ie. 1967-68. 
Thereafter he felt some difficulty in- 
peaceful working of the coupe on account 
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of grant of permits to third persons de- 
scribing them as raiyats by the Forest 
Department. He brought the matter to 
the notice of the officers of the Forest 
Department by several petitions, but no 
step was taken to safeguard his interest 
and ultimately by a letter dated 25-11- 
1968, he surrendered the coupe indicat- 
ing his inability to work out the lease for 
the remaining period and also applied 
for the refund of the security money.. 
The claim of the petitioner was refuted 
by the Government and he was informed 
by a written notice dated 21-1-1969 to 
deposit the balance of the instalments. 
The petitioner having failed to abide by 
the demand, his agreement was deter- 
mined by the authority concerned in ac- 
cordance with the terms and -conditions 
of the agreement and the security de- 
posit was forfeited. The lot in question 
was put to re-auction, but it could fetch 
a price of Rs. 4,475/- only for the re- 
maining years. After setting off this. 
ammount, there was a deficit of Rs. 10,495/-. 
The petitioner was required to pay the 
difference of. the amount realised on re- 
auction, namely, Rs. 10,495/-, to which 
the Government was put to loss, and as 
he. failed to make good the loss, the Divi- 
sional Forest Officer, Monghyr Division, 
Monghyr (respondent No. 6) instituted 
certificate proceeding, bearing Certificate 
Case No. 9 of 1971-72 against the peti- 
tioner for the realisation of the said 
amount. ` 


C. W. J. C. No. -1995 of 1975 

3. Petitioner Naresh Singh had taken 
settlement of Matis Kendu leaves Lot 
No. 155 for three years for a total sum 
of Rs. 30,000/- payable in three annual 
instalments of Rs. 10,000/-. He had 
deposited security deposit- of Rs. 2,500/- 
and the first instalment of Rs. 10,000/- 
for the first year. He tad also taken 
settlement of three other lots, namely, 
Gopalpur Lot No. 164 for Rs. 11,925/- at 
an annual price of Rs. 3,675/- and had 


deposited the security deposit of 
Rs, 920/- and the first instalment of 
Rs. 3,675/-; Abhaya Nath Lot No. 153 


for a total sum of Rs. 15,375/- and had 
deposited the security of Rs. 1,285/- and 
the first instalment of Rs. 5,125/- and 
Barahat Lot No. 154 for a total price of 
Rs. 18,375/- and had deposited the secu- 
rity deposit of Rs. 1,531/- and the first 
fnstalment of Rs. -6,125/-. Necessary 
agreements were executed for the above 
settlements... After-making deposit of the 
first instalments in respect of each of the 
lots, the petitioner defaulted in making 
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deposit of the subsequent instalments 
and surrendered the respective coupes 
for the same and similar reason as in 
the case of petitioner Murari Singh. In 
this case also, the security deposits were 
forfeited and the lots in. question were 
re-settled and the difference in the price 
of the re-settlement and those at which 
the lots were originally settled with the 
petitioner was calculated and the peti- 
tioner was’ asked to make good the loss 
which the .Government had suffe On 
‘the failure of the petitioner, respondent 
No. 6 instituted certificate proceedings, 
bearing Certificate Case Nos. 2 to 5 of 
1971-72, in the Court of the Certificate 
Officer, Monghyr . (respondent No. 5) 
against the petitioner for different 
amounts in respect of each of the lots. 


: 4 It is not necessary to mention the 
details of the objections taken by the 
petitioners before the Certificate Officer, 
except the one that the notice under 
S. 7 of-the Bihar and Orissa Public De~- 
mands Recovery Act was- not validly 
served upon them. The plea of invali-~ 
dity is based -upon the fact that copy of 
the certificates was not served along 


with, the notice on the petitioners. The . 


plea was rejected by the Certificate Off- 
cer. Appeals and revisions preferred by 
the petitioners against the orders of the 
Certificate Officer before the Collector, 
Monghyr (respondent No. 4) and the 
Commissioner, Bhagalpur Division, Bha~ 
galpur (respondent No. 3) were also dis- 
missed. The petitioners then moved the 
Board of Revenue, and the Member, 
Board of Revenue (respondent No. 2) 
who heard the revisions together, also 
rejected this plea and held that the noti- 
ces were validly served on the peti- 
tioners. Respondent No. 2.rejected this 
plea on the ground that the petitioners 
should have’ moved immediately before 
the Certificate Officer to furnish them 
with copies of the certificates so that they 
might be able to file proper show cause, 
if so advised. The ‘service of the notices 
could not be held to be invalid on this 
account, It could, at best, be said to be 
only irregular, according to him. 


. 5. Mr.. Jagdish Prasad’ appearing for 
the petitioners: in this Court has argued 
with great force the aforesaid plea of 
the petitioners that the -notice under 
S. 7 of the Act was ‘not ‘legally and 
validly served upon them, Sec. 7 of the 
Act prescribes. that, when a. certificate 
has been filed in-the office of.a Certificate 
Officer under S. 4 or S. 6, he shall 
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cause to be served upon the certificate- 
debtor, in the. prescribed manner, a 
notice in the prescribed form and a 
copy of the certificate. It is not disputed 
that’ copies of the certificates were not 
served on the petitioners along with the 
notice in the prescribed form. In our 
opinion, both these applications must 
succeed on this point alone. We are, 
therefore, not discussing any other ques- 
tion that was raised before the Revenue 
authorities on behalf of the petitioners. 


This question fell for consideration 
before a learned single Judge of this 
Court long before in the case of Lachmi 
Kant Deo Prasad Singh v. Rameshwar 
Chaudhury (AIR 1948 Pat 104), where it 
was held that where there is simply 
service of notice in the prescribed form ` 
but: no copy of the certificate is served 
as required by S. 7, it will be a case 
of non-compliance with ths imperative 
and the certificate-debtor will be entitled 
to recover possession of. his- property or 
to set aside the sale under S. 45 of the 
Act even if the certificate proceeding had 
culminated to its end. 


In reply to this Aminn of the learn- 
ed counsel for the. petitioners, learned 
Government Pleader No, II contended, 
as in the reported case, that the peti- 
tioners must be deemed to have know= 
ledge of the certificates. This argument 
was repelled by-the learned single Judge 
and it was observed that mere knowledge 
of the certificate on the part of the certi~ 
ficate-debtor cannot take the place of 
service. on him. Reliance was placed. in 
that case on a decision of the Judicial 
Committee in the case of Baijnath- Sahaf 
v. Ramgut Singh ((1896) 23 Ind App 45) 
(PC) where it was held by their Lordships 
of the Judicial Committee that. for this 
extraordinary procedure of investing a 
revenue officer with the power of selling 
a subject’s property, certain forms have 
been laid down.to be followed and con~ 
formed and that in such proceedings 
those forms are also matters of substance. 
A certificate. is an ex parte decree as it 
is filed behind the back of.the certificate- 
debtor, and the certificate-debtor’s right 
to impugn the validity. and correctness 
of the demand is reserved to a stage to 
come after service of.notice under S. 7. 
Unless, therefore, the certificate-debtor is 
given a notice with the copy of the 


‘decree, he is in fact invited to take ex- 


ception to the validity. or correctness of 
the demand. Therefore, even though it 
has the appearance of a mere techni« 
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cality or a form, it has the value of 
substance. i 


We, therefore, have -no hesitation to 
bold that in these cases, copies of the 
certificates being not served upon the 
petitioners, namely, the certificate- 
debtors, their mere assumed knowledge 
of the certificates would not amount to 
a valid compliance of the provisions of 
S. 7 of the Act. On this ground alone,. 
we would allow these applications and 

- quash the orders of Respondents Nos. 2 
to 5 and remand the matter back to the 
Certificate Officer, Monghyr, to dispose 
of the certificate proceedings in accord- 
ance with law. 


6. Before, however, darting with the 
cases, we would like to answer a fur- 
ther question that was urged on’ behalf 
of the petitioners. It was contended that 
fn the agreements that were executed 
between the parties, there was an arbi- 
tration clause, and by virtue of that, all 
disputes between the parties should have 
been referred to the named arbitrator, 
namely, the Chief Conservator of For- 
ests, Bihar. It is, no doubt, true that 
the agreements do contain in the end a 
clause containing arbitration agreement 
stipulating as follows: 


ieri in the event of any dispute eris- 
ing with regard to the terms of these 
presents or the construction or meaning 
thereof or of any part thereof or as to 
the performance of any act or as to any 
other matter or thing in connection 
therewith, the decision of the Chief Con- 
servator of Forest, Bihar, upon the mat- 
ter of such disputes shall- be final and 
binding on the parties hereto.” ; 

No such objection regarding the main- 
tainability of the certificate proceedings 
was taken by either of the petitioners in 
their show cause filed under S. 9 of the 
Act denying their liability. The objec- 
tions taken were on their merits, but not 
on jurisdictional fact. 


7. Section 34 of the Arbitration Act, 
1940, itself provides and enjoins upon the 
parties to an arbitration’ agreement who 
want to take such objection regarding 

-Ithe maintainability of the legal proceed- 
ing on account of the existence of an- 
arbitration agreement, to take such ob- 
jection “before filing a written statement 
or taking any other steps in the procee~ 
dings......... "| It is well settled from a 
long line of decisions that once any other 
step is taken in the proceeding, this plea 
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will be deemed to have been waived. 
Suffice it may to cite a Bench decision 


~ of this Court in Belsand Sugar Co. Ltd. 


v. Girja Nandan Singh (AIR 1969 Pat 8), 
where it was clearly laid down that the 
plea that the Court had no jurisdiction 
in the matter should be taken before the 
written statement is filed and that such 
a plea even if taken in the written state- 
ment itself will be of no effect. It is not 
disputed that this plea was not taken 
until a revision was filed before the 
Commissioner of Bhagalpur Division, on 
behalf of the petitioners. The peti- 
tioners are, therefore, estopped in law 
from taking this plea regarding the main- 
tainability of the certificate proceedings 
on the ground of existence of an arbi- 
tration clause in the agreements in ques- 
tion, Learned Counsel, however, wanted 
in vain to take shelter under S. 32 of 
the Arbitration Act to contend that the 
certificate proceedings were not main- 
tainable. This section, however, has no 
application as the scope of that section 
is entirely different and the provision of 
that section simply prevents a suit to 
challenge the existence or validity of an 
arbitration agreement and further pre- 
vents setting aside of an arbitration 
agreement otherwise than as provided by 
the Act. The scheme of the Arbitration 
Act itself precludes the parties to the 
arbitration proceeding to institute a suit 
in violation of the stipulation of the 
arbitration clause in any agreement. 
This plea, therefore, will not be avail- 
able to the petitioners to be raised in 
the certificate proceedings when they go 
back on remand. 


8. The result of all these discussions 
is that both these writ applications are 
allowed. The orders passed by the res- 


‘pondents Nos. 2 to 5 in the certificate 


proceedings and in appeals and revisions 
erising out of the same are hereby quash- 
ed and the matters are sent back to the 
Certificate Officer for disposal in accord- 
ance with law in the light of the obser- 
vations made ebove. In the circumstan- 
ces of the.case, however, we shall leave 
the parties to -bear their own costs. 


Applications allowed. 
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Rajendra Mohan Ghosh, Appellant v. 
Smt. Kaushalla Devi, Respondent, 


A. F. A. D. No. 286 of 1971, D/- 
16-1-1978.* 


(A) T. P. Act (4 of 1882), S. 106 — 
Notice to quit must expire with end of 
month of tenancy. ' 


The notice to quit served on the tenant 
under S. 106 must expire with the end 
of the month of the tenancy. If the 
tenancy is terminated with effect from an 
earlier date it would be invalid. There- 
fore if the tenancy started from the 6th 

-of July notice terminating the tenancy 
with the end of the month of December 
would not be in accordance with law. AIR 
1977 SC 1120 Rel on. (Para 9) 


Anno: AIR Comm. T. P. Act (4th 
Edn.), S. 106, N. 40. 


(B) Civil P. C. (5 of 1908), S. 100 — 
T. P. Act (1882), S. 106 — Month to 
month tenancy — Question as to period 
of tenancy is one of fact — Validity of 
notice under S. 106 depending on such 
fact — In absence of such facts High 
Court will not go into question of vali- 
dity in second appeal. 

The question as to what is the period 
of tenancy of a month to month tenant 
is purely a question of fact. When the 
question of validity of the notice under 
S. 106 depends upon such fact the issue 
cannot be determined in isolation of the 
facts. Hence when the basic facts relat- 
ing to the point regarding the validity 
or otherwise of the notice under S. 106 
are absent the question cannot be enter- 
tained in second appeal because in such 
appeal the High Court cannot go into 
the facts for itself. (Para 9) 

Anno; AIR Comm. C. P. C` (9th Edn.), 
S. 100, N. 35; T. P. Act (4th Edn), 
S. 106, N. 17. . 


(C) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S, 11 — 
Expression “reasonable and bona fide re- 
quirement -of landlord” — Meaning. 

The meaning of the expression “‘rea- 
sonable and bona fide requirement of 
the landlord” in S. 11 is bound to vary 
from case to case depending upon so 
many factors such as the standard of 





“(From decision of Bhagirathi Rai 2nd 
Addl Sub. J., Bhagalpur, D/- 29-5- 
1971.) 
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living, the number of persona required- 
to be accommodated, the -habits of the 
inmates of the house etc, ~ (Para 11) 

(D) Civil P. C. (5 of 1908), S. 100 — 
Bihar Buildings (Lease, Rent and. Evic- 
tion) Control Act (3 of 1947), S. 11 — 
Suit to evict tenant on ground of” land- 
lord’s bona fide requirement — Facts 
arising after lis touching bona fide re- 
quirement cannot be gone into in second 


appeal especially when they are contro- 


versial, . 


In a second appeal arising out of a 
suit filed by the landlord under S. 11 to 
evict the tenant on the ground of his 
reasonable and bona fide requirement of 
the premises the High Court cannot go 
into the question of fact as to whether 
the landlord did not require so much 
accommodation as had been decreed in 
his favour by the first appellate Court 
and the facts touching that question 
arising after the lis more so when those 
facts are based on affidavit and counter- 
affidavit filed by the parties before it, 
The question as to what was the reason-~ 
able and bona fide requirement of the 
landlord cannot be decided on such con= 
troversial facts. (Paras 14, 15) 


Anno: AIR Comm, C. P. C. (9th Edn), 
S. 100, N. 61A. 

(Œ) Civil P. C. (5 of 1908), S. 107 and 
O. 8, R. 9 — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (3 of 
1947) S. 11 — Suit to evict tenant under 
S. 11 on ground of landlord’s bona fide 
requirement — Facts arising after lis can 
be considered by trial court and appel- 
late court. i 


. In a suit by the landlord under S. 11 
to evict the tenant on the ground of 
landlord’s reasonable and bona fide re- 
quirement of the premises facts relevant 
for understanding such requirement of 
the landlord arising after the institution 
of the suit may be considered by the 
appellate Court if the trial Court has 
ignored to consider them. AIR 1975 SC 
1409 and AIR 1976 SC 2229 Rel. on. 

. (Para 15) 

Anno: AIR Comm. C., P. C. (9th Edn.), 
S. 107, N. 29C; O. 8, R. 9, N. 1, 

(F) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947),'S. 11 
— House Controller scaling down rent 
from particular date — Past defaults do 
not get exonerated by applying reduced 
tate. es 

When rent is scaled down by the 
House Controller with effect from a 
particular date the past defaults in the 
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payment of rent do not get exonerated 
by taking into account total amounts of 
rent paid by the tenant in the past and 
applying the reduced rate of rent. 

(Para 17) 
-(G) Bihar Buildings (Lease, Rent and 
Eviction) Control: Act (3 of 1947), S. 11 
— Remittance of rent by M. O. is valid 
— But it must be of full amount of rent 
tn arrears — Tenant remitting monthly 
rent of Rs. 41/- only every month and 
landlord refusing to accept it — Payment 
is not valid payment of rent for each 
month. 


Remittance of rent by M.O. can be 
accepted as valid: payment only if the 
remittance is of the full amount of rent 
in arrears, Where the tenant remitted 
by M.O. the monthly rent of Rs. 41/- 
for the month of April and after the 
same was refused by the landlord he 
remitted the same amount again for the 
next following month the remittance 
cannot be said to be of the amount of 
rent due because by the time rent for 
the next following month was paid the 
amount of rent due would be Rs. 41/- 
for each month so that he had to remit 
the amount of Rs. 82/- to cover the full 
amount towards rent and arrears. There- 
fore sending the same sum of Rs. 41/- 
each time cannot be a valid payment of 
rent for each month. (Para 17) 


(H) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 
= Arrears of rent deposited by tenant 
in Court — Withdrawal by landlord 
under Courts order does not amount to 
waiver of default. AIR 1976 Pat 223 
Bel: on; AIR 1974 Pat 211 Dist. 


(Para 18) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1120 l 9 
AIR 1976 SC 2229 14 
AIR 1976 Pat 223 18 
AIR 1975 SC 1409 14 
AIR 1974 Pat 211 18 


Sudhir Chandra: Ghose -and Kalyan 
Kumar Ghose, for’ Appellant; Prem Lall 
and Yogendra Mishra, for Respondent. 

SINHA, J.:— This is a defendant’s 
appeal against the judgment and decree 
dated the 29th May, 1971, passed by the 
learned Second Additional. Subordinate 
Judge, Bhagalpur, in Title Appeal No. 9 
of 1968/47 of 1968 affirming the judgment 
and decree passed by the learned Second 
Munsif, Bhagalpur. The suit was for 
eviction of the defendant appellant from 
the northern portion of a house situated 
in holding No. 60 (old), 58 (new), Waerd 
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No. 3, Circle No. 5, Mahalla Mosakchak 
within Bhagalpur Municipality on two 
grounds, namely, (1) personal necessity 
of the plaintiff and (2) breach of the 
terms of tenancy by defaulting payment 
of rent and of making alterations to the 
let out portion. 

2. This case has had rather a chequer- 
ed career because it appears that even 
on an earlier occasion the matter had to 
come before this court in Second Appeal 
No. 61 of 1963 which was disposed of 
on the Ist May, 1964, the suit for evic- 
tion having been dismissed on a certain 
technical legal ground. Be that as it 
may, the relevant facts for the instant 
appeal are that the plaintiff purchased 
the said holding under a registered deed . 
of sale on the 6th of July, 1956. Even 
before the plaintiff had purchased this 
holding, the defendant-appellant used to 
reside in a portion of the building as a 
tenant. After the purchase by the plain- 
tiff, the tenancy of the defendant conti- 
nued. As it appears from the facts 
stated in the plaint that same sort of 
tenancy was created between the plain- 
tiff and the’ defendant. Initially when 
the defendant was a tenant under the 
erstwhile land-lord, he was paying a 
monthly rental of Rs. 45/-- When the 
new tenancy started, the rent was redu- 
ced to Rs. 41/3/- per month. 


Now, the case put forth by the plain« 
tiff, so far as her personal necessity was 
concerned, was that even after making 


_certain further additions to the existing 


construction in the house, it was not 
sufficient to accommodate all the mem~ 
bers of the family. According to the 
plaintiff, the only. bed-room in her pos- 
session was occupied by her and her 
younger son and her two daughters. In 
the newly constructed portion, one of the 


‚rooms on the ground floor was allotted 


to the private tutor and the other to 
the servants. One room of the newly 
constructed portion on the first floor waa 
occupied by the plaintiffs father-in-law. 
The remaining rooms were, however, in- 
sufficient to accommodate five other sons 
of the plaintiff who had since grown up 
and required separate bedrooms for 
themselves. In fact, it was stated by the 
plaintiff that although two of her sons 
had become of marriageable age, but 
their marriages where postponed just due 
to the dearth.of rooms. 

’ On the question of default, it was 
stated that the defendant had paid rent 
up to March, 1958, but thereafter in spite 
of repeated demands had not paid any 





294 Pat. [Prs, 2-8] 


rent. This was the case which was pre- 
sented in the suit out of which this ap- 
peal arises. The suit, it may be stated, 
was instituted on the 5th March, 1965. 
Prior to the filing of the suit, however, 
a notice under S. 106 of the Transfer of 
Property Act dated the 9th Dec. 1964 
(Ext. 1) had been served on the defen- 
dant, by which the defendant had been 
asked to vacate the tenanted portion of 
. the house and to give vacant possession 
by the Ist Jan. 1965. 


3. The defence put forth by the de- 
fendant-appellant was that he had not 
defaulted in payment of rent and that 
the plaintiff did not require the tenanted 
portion of the house for reasonable and 
bona fide use. One further ground taken 
in the suit was that the notice under 
S. 106 of the T. P. Act was not a valid 
notice. 


4. The courts below have decided all 
the three questions in favour of the 
plaintiff and against the defendant, 
Hence, this appeal. 

5. This appeal was first heard by a 
learned single Judge of this Court who, 
by his order dated the 4th July, 1975, 
has referred it to a Division Bench. 


6. Mr. Ghose, appearing for the de- 
fendant-appellant, submitted that the 
judgment and decree passed by the 
courts below was illegal and invalid, 
firstly, because the notice under S. 106 
of the T. P. Act was not a valid notice 
in the eye of law; secondly, because the 
findings of the courts below about the 
existence of personal necessity of the 
plaintiff were vitiated because of non= 
consideration of the Commissioner’s re- 
port and the map (Exts. N and G res- 
pectively) and also because the courts 
below had failed to apply the true cri- 
teria for determining the reasonable and 
bona fide requirement of the plaintiff; 
and, thirdly, because the courts below 
had committed an error of record in 
holding that the defendant was a de- 
faulter. 

7. Mr. Prem Lall, appearing for the 
plaintiff, briefly stated that all the three 
points urged on behalf of the defendant- 
appellant had no merit, because there 
was neither invalidity nor illegality 
attached to the notice under S. 106 of 
the T. P. Act; nor was there any non- 
consideration of the materials on the re- 
cord for arriving at the finding with 
regard to existence of reasonable and 
bona fide personal necessity of the plain- 
tiff} nor was there any error of record 
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committed in holding the defendant to 
be in default in payment of rent. Mr. 


Prem Lall, therefore, submitted that the 


appeal should be dismissed. 

8. I will take up each of the ques- 
tions raised on behalf of the appellant 
seriatim. I will first take up the ques- 
tion about the validity or otherwise of 
the notice under S. 106 of the T. P. Act. 
This notice, which is dated the 9th Dec. 
1964, after stating the various facts as to 
why the plaintiff required the defendant 
to vacate the tenanted portion, states 
that. 

“Hence notice is hereby given to you 
under S. 106 T. P. Act terminating your 
tenancy with the end of the month of 
Dec. 1964. You are to vacate the same 
and give vacant possession to my client 
by ist Jan. 1965,. failing which proper 
steps will be taken against you for vacat- 
ing the premises within your tenancy 
and you shall also be liable for costs and 
damages.” 


The argument on behalf of the defendant 
is that in terms of S. 106 of the T. P. 
Act, a lease of immovable property for a 
purpose other than agricultural or manu- 
facturing purpose was a lease from 
month to month terminable on the part 
of either lessor or lessee by fifteen days’ 
notice expiring with the end of the 
month of the tenancy. In other words, 
therefore, the notice must terminate the 
tenancy with the end of the month ' of 
the tenancy. It cannot be earlier or 
later. In the instant case, however, it 
was submitted that the tenancy starts 
when the plaintiff purchased the holding 
on the 6th July, 1956. Therefore, each 
tenancy month would get completed on 
the 5th day of the next month. Now, 
since the notice under S. 106 of the 
T. P. Act purported to terminate the 
tenancy by the end of the month of 
December, that is to say, by the end of 
a calendar”~month, the notice was not 
valid in law. According to Mr. Ghosh, 
the month to month tenancy in the case 
of the defendant would either start from 
the date on which the plaintiff purchased 
the holding and thereby a new tenancy 
was created on and from that date be- 
tween the plaintiff and the defendant or 
it could be from the date on which the 
defendant was first inducted as a tenant 


in the said holding, that is, from 3rd_ 


Sept. 1955. In either case, according to 
Mr. Ghose, the last day of the tenancy 
month could not be the last day of a 
calendar month. It would be either the 
2nd of the next following month, if the 
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tenancy was said to commence from the 
3rd of Sept. 1955, or, the 5th of ‘the 
following month if the tenancy was 
taken to start from the 6th July 1956 and 
as such, according to Mr. Ghosh, the 
notice under S. 106 of the T. P. Act ‘did 
not terminate the tenancy at the point 
of time as provided under law. 


9. There can be no dispute on the 
proposition that under S. 106 of the TP 
Act, the notice to quit served on the 
tenant must expire with the end of the 


month of the tenancy. If the tenancy is ` 


terminated’ with effect from an earlier 
date, it would -be clearly ‘invalid. No 
‘authority is needed on this point, be- 
cause the language of the -section is it- 
self clear and unambiguous. . If, however, 
any authority is needed, the discussion 
at Para No. 4 im the case of Bhagaban 
Das v. Bhagwandas Kanu oo 1977 sc 
1120) may be. seen. 


Now the question in the instant case 
is —.Does the notice under- S. 106 of 
the T. P. Act terminate the. tenancy at 
the end of the last day. of the month 
of the tenancy? It must. be frankly 
stated that if the. tenancy started from 
the 6th of July, .1956 or 3rd of Sept. 


1955, the notice-to quit did not terminate . 
the tenancy .as “required under the law. 


The ‘question as to what is the period of 
tenancy of a month to month tenant. is 
purely a question of fact. ‘Now, in the 
instant case, the- plaintiff as also -the 
defendant are both agreed that the ten- 
ancy was a month to -month tenancy. 


The fact as to when. the tenancy started 


is, however, neither - specifically. - stated 
In the plaint nor in the written state- 
ment. The. only fact stated in the plaint 
is that in April, 1958, the plaintiffs’ hus- 
band had told :the defendant that he 
would require the entire holding for the 
residence of the plaintiff with the child- 
ren, and, as such, the defendant should 
vacate the portion of the holding let out 
to him and under his occupation by the 
31st May, 1958, thereby giving an inkling 
in the plaint that the month to month 
tenancy corresponded to the calendar 


month. That the defendant was a month - 


to month tenant has been’ admitted by 
the defendant in Paragraph No. 35 of 
his written statement. ' What was the 
understanding ‘between the plaintiff and 
the defendant about the month to month 
tenancy is however ascertainable from 
the evidence on the record itself, . 


. It .appears that. the plaintif and the 
defendant having come to the point of.. 
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litigation, latter started sending the rent 
through postal money ordér. The postal 
money order receipts and coupons have 
been: produced in evidence in the case 
as Exts. M. series and B series respecti- 
vely. They clearly indicate that the rent 


which was remitted through the postal, 


money orders was remitted for each 
calendar month. Thus, for example, 
Ext. B/7, one .of the money order 
coupons, shows that the rent that was 
remitted was for the months of August 
to Nov. 1964. There is yet another 
document on the record which also shows 
that the calendar month was the month 


' of tenancy. 


It appears from. Ext. KM which is an 
order passed by the House Controller, 
Bhagalpur, in case No. 58 of 1958 fixing 


Pat. 205 , 


z 


the fair rent of the disputed portion of ` 


the house in question at the instance of 
the defendant at Rs. 15/- per month and 
that the said rent at the rate of Rs. 15/- 


.per month “will come into effect from 


1-11-63”, that is to say, the rent was 
payable according to the , calendar 
month starting from the 1st Nov. 1963. 
In view ‘of this evidence coupled with 
the fact that there has been no dispute 
on the question as to what was to be 
understood by ‘the term “month to 
month tenancy”, it cannot but be held 
that the courts below were justified in 
holding that there was no difficulty in 
accepting the notice under S. 106 of the 
T. P. Act as a valid notice to quit. It 
is of some significance- to note that 
although the question has been so vehe- 
mently urged on behalf of the. appellant 
before this court it was not at all raised 
before the trial court or even before the 


. appellate court As a matter of fact, 


looking to the points urged for decision 
before -the appellate court, which have 
been formulated in para No. 11 of the 
appellate: court’s judgment, there is no 
illegality of the 
notice under S: 106 of the T. P. Act, 
The appellate court after. having dis- 
cussed -all those points has further clear- 
ly stated in the order that 
points were pressed before me”, which, 
obviously, means that- no question relat~ 
ing to the invelidity of the notice under 
S.. 106 of the T. P. Act was raised either 
before the appellate court or petore the 
trial court. . - : 

As observed by me “earlier, the ques< 
tion as to what was the period of month 
for which the tenancy existed being a 
question of fact and the question as to 
_ whether the notice. under S,.106 of the 


‘no other. 
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T. P. Act was valid or invalid being 
dependant upon such fact, it would be 
rather difficult for this Court.to deter- 
mine that issue in isolation of.the facts. 
It is settled law that in a second appeal 
this Court cannot go into the facts for 
itself. The basic facts relating to the 
point regarding the validity or otherwise 
of the notice under S, 106 of the T. P. 
Act being absent, the question cannot 
be entertained. That question is, there- 
fore, left at that. 


10. The next question relates to the 
existence of the personal necessity of 
the plaintiff, requiring the premises for 
her own use reasonably and bona fide. 
In this connection, as stated earlier, 
learned Counsel for the appellant: has 
submitted that the findings of the courts 
below were vitiated because of the non- 
consideration of the Commissioner’s re- 
port and the map (Exts. N and G res- 
pectively). A further argument is that 
the court while assessing the reasonable 
and bona fide necessity of the plaintiff 
has failed to take into consideration facts 
which arose after the filing of the suit. 
‘One of those facts, as has been stated 
by the learned Counsel for the appellant, 
is that no more space is required for the 
plaintiff's father-in-law and mother-in- 
law who are now dead and further some 
of the children of the plaintiff, having 
taken jobs elsewhere, were not required 
to stay in the house in question. 


11. In terms of S. 11 of the Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act, 1947 (hereinafter referred 
to as ‘the Act’), where the building is 
reasonably and in good faith required by 
the landlord for his own occupation or 
for occupation of any person for whose 
benefit the building is held by the land- 
lord, the order for evicting the tenant 
may be passed. The proviso added to 
the said section, however, is that: 

"Provided that where the court thinks 
that the reasonable requirement of such 
occupation may be substantially satisfied 
by evicting the tenant from a part only 
-ef the building and allowing the tenant 
to continue occupation of the rest and 
. the tenant agrees to such occupation, the 
Court shall pass a decree accordingly.” 
The question, therefore, then arises as to 
what is to be understood by the expres- 
sion “reasonable and bona fide’ require- 
ment of.the landlord”. Obviously, it can- 
not -be constent. It is bound to vary 
from case to case, depending- ‘upon 80 
many factors, such*as, “the standard oï 
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living, the number of persons required 
to be accommodated, the habits of the 
inmates of the house, etc. Now, in the 
instant case, the question with regard 
to the reasonable and bona fide neces- 
sity of the plaintiff has not been consi- 
dered in any other light except in tha 
bare personal necessity of the- inmates, 
required to be accommodated in tha 
house. It was in that connection that 
at the instance of the defendant the aps 
pellate court had directed the commis< 
sioner to submit a report about tha 
number of rooms in the. holding in ques 
tion and their dimensions. The commis« 
sioner made his report and also submit~ 
ted a map showing the constructed area, 


Now, the grievance of the learned 
Counsel for the appellant is that the 
court of appeal below has given its find- 
ing on the question of personal neces 
sity without taking into consideration tha 
said report. 


12. I do not think the criticism is a 
valid one. It is true that in so many 
words the Commissioner’s report has not 
been recapitulated in the impugned judg- 
ment, but it is clear on reading the judg 
ment itself that the court was conscious 
of the built up floor area and the per- 
sons required to be accommodated in 
such built up area. Point No. 2 of the 
appellate court’s judgment relates to this 
question, : The learned Subordinatd 
Judge, while dealing with this question, 
has observed that the plaintiff's family 
consists of six sons, three daughters, her 
mother-in-law, her father-in-law ‘and her 
husband. It:was’further been observed 
that although the husband of the plain- 
tiff mostly stays in Calcutta, for the put- 
Pose of educating the children a private 
tutor has to be maintained and accom- 
modated in the house besides the servant 
has also to be there. Having observed 
these facts, the learned Subordinate 
Judge came to the conclusion _that, 


‘it is quite clear that the . family of 
the plaintiff is quite a big one and her 
sons have attained marriageable age. i 
am, therefore, of opinion that the por- 
tion of the house in occupation of the 
plaintiff is not sufficient to accommodate 
such a big family. Therefore, it cannot 
be denied that the plaintiff genuinely 
requires separate rooms for the members 
of her family including the private tutor, 
the servant and: the cook. All of them 
cannot be accommodated in the existing 
portion of the’ house in’ occupation of the 
plaintiff.” ; 


1978 
The observation, quoted above, clearly 


Indicates that although the commis-. 


sioner’s report has not been mentioned 
in so many words in the said judgment, 
yet the court was not oblivious of it as 
is obvious from the observation that the 
accommodation available in the house 
was not sufficient to accommodate the 
members of the plaintiff's family toge- 
ther with the defendant. This observa- 
tion, it may be further observed, is 
clearly in keeping with the proviso of 
S. 11 of the Act in which the courts 
have been entrusted with the duty to 
find out the reasonable requirements of 
the landlord, and, if such reasonable 
requirement would be substantially satis- 
fied by evicting the tenant from a part 
only of the building, he may allow the 
tenant to remain in occupation of the 
rest portion of the house. 
case, on the facts found by the courts 
below, particularly by the appellate 
court, it is amply clear that the reason-~ 
eble and bona fide requirement of the 
plaintiff extended to having the whole 
house to her use, 


13. In my opinion, therefore, the 
ground upon which the finding of perso- 
nal necessity of the plaintiff is said to 
have got: vitiated is not at all a valid 
ground. i 


14. Mr. Ghose, appearing for the ap- 
pellant, referred me to certain decisions 
of the Supreme Court to emphasize the 
point that facts which'arose after the lis 
should also be considered while ordering 
the eviction of the tenant. Such of those 
decisions are Pasupuleti Venkateswarlu v. 
Motor and General Traders (AIR 1975 
SC 1409) and Damadi Lal v. Parashram 
(AIR 1976 SC 2229). In the former case, 
their Lordships have laid the ratio that 
facts arising after the lis should be con- 
sidered in the ends of justice. In the 
latter case, their Lordships have laid the 
ratio that if the Courts below have 
ignored to consider the relevant evidence 
on the question touching the point as to 
the reasonable and bona fide necessity, 
the higher court can reconsider it and 
restore that finding which follows . upon 
such consideration of the evidence. For 
this purpose, learned Counsel for the ap- 
pellant has stated on affidavit certain 
facts to emphasise that the plaintiff did. 
not require so much accommodation as 
had been decreed in her favour.: The 
plaintiff respondent, on the other hand, 
has controverted all those averments iby 
a .counter-affidavit, : 
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_ 15. I must say, sitting in second ap-| 
peal, I cannot go into this question of 
fact and more eo on the basis of such 
evidence and  counter-evidence. The 
question as to what was reasonable orj. 
bona fide necessity of the plaintiff cannot 
be decided on these controversial facts. 
Be that as it may, the fact remains, as 
has been the decision of the Supreme 
Court in the aforesaid decisions, that such 
facts as are relevant for the purpose of 
understanding the reasonable and bona 
fide necessity of ‘the landlord, even 
though arising after the starting of the 
litigation, may still be considered by the 
court below for deciding the reasonable 
and bona fide necessity of the plaintiff. 
There can be no dispute to this proposi- 
tion. In the instant case, however, alll 
that appears is that although the father- 
in-law and the mother-in-law of the 
plaintiff have died, but the number of 
the inmates of the family has become 
larger than what it was during the life- 
time of the father-in-law and the mother-. 
in-law of the plaintiff, the children of 
the plaintiff having got married. 


16. In view of the above discussions, 
it must be held that the contention re- 
lating to the non-existence of bona fide 
and reasonable necessity or the require- 
ment of the plaintiff, must be rejected. 


17. The existence of reasonable and 
bona fide necessity of the landlord by it- 
self is sufficient for sustaining the judg- 
ments and decrees passed by the courts 
below. I may, however, take up the 
question of default also, since that is one. 
of the points which has been vehemently 
urged. According to the learned Coun- 
sel for the appellant, there was no de- 
fault and the courts below in holding so 
have committed an error of record. Now, 
in this connection, it has been urged that 
having regard to the rent fixed by the 
House Controller (vide Ext. K/7) at 
Rs. 15/- per month, if the amounts of 
rent paid by the defendant were taken 
into account it would have been found 
that the defendant was not at all in 
arrears. 

It is rather difficult for me to appreciate] 
this contention. The default is alleged 
to be after March, 1958. The order of 
the House Controller, however, takes 





effect much after that date namely, from 


the Ist Nov., 1963, so thet the past de- 
faults do not get .exonerated by the 
scaling down of the rate of rent. _ 

. In this connection, .. another limb of 
argument ` on behalf of the appellant is 
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that there was no default, because the 
appellant had gone on sending the rent 
for each month by money order although 
the same had been refused by the plain~ 
tiff-landlord. 

Here again, the difficulty in the way of 
the defendant is that remittance of rent 
by money order can be accepted as valid 
payment only if the remittance is of the 

‘full amount of rent in arrears. In the 
instant case, it appears that the amount 
of rent which was remitted could not be 
the amount of the rent due. The evi~ 
dence on the record shows that the de- 
fendant remitted rent of Rs. 41/3/- for 
the month of April, 1958, and, after the 
same was refused by the landlord, he 
remitted the same amount again for the 
next following month. Obviously, by 
the time rent. for the next following 

_|month was paid, the amount of rent due 

would be Rs. 41/3/- for each month so 
that -he ‘had to remit an amount of 

Rs. 82/6/- to cover the full amount toward 


rent and arrears. Instead, as it clearly . 


appears from the amount remitted that 
each month he went on sending only a 
sum of Rs, 41/3/-. In other words, he 
went on sending the same sum. of 
-|Rs. 41/3/- each time. This, in my opinion, 
jeannot be a valid payment.. of rent for 
each month. 


18. An argument has been made, on 
` behalf of the appellant that subsequently 
. when the rent was deposited in court, the 
plaintiff-lendlord ‘withdrew the same, 
and, therefore, it amounted to a waiver 
of the default. 

I do not think the withdrawal of the 
amount under Court’s order can amount 
to a waiver of the default, A question of 


identical nature arose for consideration ` 


in the case of Ganesh Lal v. Mohammad 
Ismail (AIR 1976 Pat 223) in which it 


was held that the principle of waiver . 
would not apply to a case where the 


amount is withdrawn under an express 
order of the Court. 


Learned Counsel for the appellant has 
drawn my attention to'a Bench decision 
of this Court in Ranchhod Lodha v. 
Madhabji Kanji (AIR 1974 Pat 211), about 
which the learned counsel states that it 
has not been noticed in the aforesaid 
decision reported in AIR 1978 Pat 223 
(supra). 

_ The ratio laid dowa in Ranchhod 
Lodha’s case, (AIR 1974. Pat 211) is not 
on the péint which is being considered 
Here. Here, we are considered as to 


whether the principle of waiver- would 
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apply to a case where the landlord under 
the express orders of the court has with- 
drawn the rent deposited by the tenant. 
We are not considering here a question 
as to whether the landlord’s plea of 
striking out of the defence of the tenant 


under S. 11-A survives after the land- 


lord has withdrawn the rent deposited 
by the tenant. The ratio laid down in 
the case of Ranchhod Lodha (AIR 1974 . 
Pat 211) is on thé ‘latter aspect of the 
matter, namely, where the lendlord had 
withdrawn the. rent deposited by -the 
tenant and after having done so required 
the court to strike out the defence of 
the tenant in terms of S. 11-A of the Act, 
In my opinion, this ratio has no applica< 
tion on the question at issue here. 

19. Having regard to the discussions 
made above, I do not find any merit in 
this appeal which is, accordingly; dismis~ 
sed; in the circumstances, however, withe 
out costs. 


18. I would, TE observe ‘that 


the decree for eviction will take ‘effect 
only, after the 31st May, 1978. 
JHA, 


I agree, 
Appeal, dismissed, 


co 
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ments in the case are, however, printed 
in the order in which they are given in 
the certified copy.—Ed.) . R 
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to differ with the conclusions of the 
police and direct that accused not named 
in the report or not sent up should also 
be put on trial, This exercise of jurisdic- 
tion must be in terms of S. 190 (1) (b). 
S. 190 (1) (b) empowers a Magistrate to 
differ with the police report, be it a 
charge-sheet or be it a final report so 
called, That power is implicit in S. 190 
(1) (b) itself. It is not necessary to look 
to S. 190 (1) (c) for that power, 
(Paras 8, 10, 12, 13) 
The Magistrate cannot confine himself 
to the report alone, for considering whe- 
ther any offence has been committed or 
not, Even if the report in terms of Sec- 
tion 173 is cryptic, Magistrate would be 
fully justified, rather he is expected to 
apply himself to the case diary and all 
relevant materials for considering whe- 
ther any offence appears to have been 
committed or not. If he is satisfied upon: 
perusing all materials forwarded to 
Court, a Magistrate would be well with- 
in his jurisdiction to act in terms of Sec- 
tion 190 (1) (b). A final report must 
also, therefore, be held to be a police re- 
port in terms of S. 190 (1) (b) of the 
Code, 1977 BBCJ 427 Overruled, 1962 
(1) Cri LJ 285 (Cal) (FB), Fol. 
(Paras 11, 13) 


After considering all relevant mate- 
rials, Magistrate may accept the report. 
If he differs and if the investigation is 
incomplete, he may direct reinvestigation 
or further investigation by virtue of the 
powers conferred by S. 156 (3) of the 
Code, If the Magistrate feels that inves- 
tigation is complete and the materials 
collected during the investigation reveal 
commission of an offence calling for put- 
ting one or more accused on trial, he 
may differ with the final report, take 
cognizance and issue processes, 1968 Cri 
Ly 97 (SC) Expl. 1977 BBCJ 722, Over- 
ruled. (Para 13) 


The fact that some persons had not 
‘been sent up for trial or that no recom- 
mendation had been made for taking 
cognizance under some sections of the 
Penal Code could not convert the charge 
sheet to that extent into a final report. 

f ` (Para 14) 

Per K. B. N. Singh C. J. (Concurring): 
Even in a case where the police submits 
charge-sheet the Magistrate is not bound 
to accept the charge-sheet and summon 
the accused, The Magistrate may dis- 
agree with the police charge-sheet and 
hold that no offence is made out against 
any of the accused and discharge him. 
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Taking of -cognizance under S. 190 does 
not mean, -ipso facto, summoning the ac- 
cused and putting him on trial. To re- 
strict the application of S. 190 (1) (b) 
only to cases where police report is a 
charge-sheet, on interpretation of the 
expression ‘such fact’ in Cl. (b), is to 
put too narrow a construction on this 
clause, 1977 BBCJ 427 Overruled, Cri. 
M. C. No, 2647 of 1975, D/- 22-12-1976 
(Pat), Approved. 1976 BBCJ 518, Dist. 
(Para 16) 
Per S. Ali Ahmad J. (Contra): Sec- . 
tion 190 (1) (b) of the Code does not 
empower the Magistrates to take cogniz- 
ance in cases whether the police has sub- 
mitted only a final report, The words 
“knowledge” as used in S. 190 (1) (c) 
and “suspicion” as deleted in S. 190 (1) 
(c) of the new Code, reflect the degree 
of awareness, In suspicion the degree 
-of awareness is low but it is higher in 
knowledge. Sec, 190 (1) (c) of the new 
Code is still wide enough to empower 
Magistrates to take cognizance on his 
own knowledge where the report submit- 
ted by the police is one coming under 
S. 189. Therefore, in case the Magis- 
trate does not agree with the police re- 
port coming under S, 169 it is open to 
him to send the case back for further 
investigation under S. 156 (3) of the 
Code or in case further investigation is 
not necessary he may take cognizance 
under, S. 190 (1) (c) of the Code on his 
own knowledge notwithstanding the con- 
trary opinion of the police expressed in 
thé final report. 1967 Cri LJ 1081 (SC) 
Foll. : (Paras 20, 22, 23 24) 


- Anno : AIR Comm. (7th Edn.) Cr.P.C., 
S. 190, Notes 20, 23; S. 178, Notes 1, 2; 
S. 169 N. 1. 


{BY Constitution of India, Art, 141 — 
Decision of Supreme Court Binding 
nature of. 

Per Uday Sinha J.:— “Precedents of 
the Supreme Court are binding even if ` 
they are obiter. But a case is an autho- 
rity for what it actually decides and 
not for what..may logically follow from 
that decision, AIR 1943 Pat 194 (FB) 
Foll ; T (Para 10) 

Anno: AIR Comm, (2nd Edn.) Constn., 
Art, 141 Notes 2, 3. 


Cases’ Referred: 


Chronological Parag 


AIR 1977 SC 2401 16 
1977 BBC] 427 11, 16 
1977 BBCJ 722 1, 2, 9, 13, 19 
1976 BBCJ 518 16 


(1976) Cri Misc. Case No, 2647 of 1975, 
D/- 22-12-1976 (Pat) 16 
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Ras Bihari Singh and Narbadeshwar 
Pandey (in Cri, Misc, No. 4871 of 1976), 
P. P. Sinha and A. B. Mathur (in Cri 
Misc, No. 1787 of 1977), P. S, Mishra and 
G. P. Singh (in Cri. Misc, No. 1803 of 
1977), Ras Bihari Singh, Narbadeshwar 


Pandey and Ashok Kumar Singh (in Cri- 


Misc. No. 2369 of 1977), Ras Bihari Singh 
and Ashok Haran Singh (in Cri, Mise 
No. 2483 of 1977), for Petitioners; K, D. 
Chatterjee Advocate General, K, N. 
Singh Standing Counsel No, 4, A. K. 
Sinha Jr. Counsel, for the State in all; 
Manwendra Roy (in Cri Misc, No, 1803 of 
1977), B. K. Prasad No. II and - Kame- 
shwar Prasad (in Cri, Misc, No, 2483 of 
1977), for Informant, 


UDAY SINHA, J. (Majority view) :-~ 
These five miscellaneous applications un= 
der S. 482 of the Cr. P. C., 1973 (herein~ 
after referred to as the Code) have been 
heard together by this Special Bench, as 
a common question of law is involved 
in all these applications, In Kailash Pan~. 
dey v. State of Bihar (1977 BBCJ 722) 
a Division Bench of this Court held that 
after the enactment of the Cr. P. C., 1973 
a Magistrate has no jurisdiction to differ 
with the conclusions of the police con- 
tained in a police report, if the police 
did not feel that any offence had been 
committed or if it did not recommend a 


particular accused being put on trial. . 


B. P. Sinha, J, not finding himself in 
agreement with the lew. laid down in 
that case directed Criminal Miscellane~ 
ous No, 1787, of 1977 and Criminal Mis- 
cellaneous No, 1803 of 1977 to be placed 
before a Division Bench. The other ap- 
plications thereafter followed suit and 
were directed ‘to be placed before a 


Division Bench. The Hon’ble Chief Jus- ` 


tice, finding that three learned Judges 
of this Court had doubted the correct- 
ness of the law laid down in Kailash 
Pandey’s case (supra), constituted the 
present Special Bench in order to set the 
law at rest in regard to the powers of a 
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Magistrate. The question involved in - 


these applications will be of wide im- 
portance for Magistrates in general in 
regard to their powers while considering 
police reports submitted in terms of 
S. 173 of the Code. 

2. The point canvassed at the Bar is 
that when police submits a report under 
S. 173 of the Code after forming the 
conclusion that no offence had been com- 
mitted or when it does not send any 
particular accused for trial, a Magistrate 
is bound to accept it as such, A Magis< 
trate is obliged on receiving such report 
to accept the conclusion of the police, 
The only two options before a Magis« 
trate on receiving such a report (des= 
cribed as Final Report in this State) is 
to accept it or order further investiga 
tion, According to learned counsel for 
the petitioners, a Magistrate could take 
cognizance of any offence and issue pro~ 
cess thereafter only if a complaint was 
filed. Therefore, cognizance could ba 
taken and process issued only in a casa 
instituted upon a complaint, but not on 
the basis of the final report submitted 
by the police, Learned counsel for pe~ 
titioners, for the above propositions, 
have drawn heavily upon Abhinandan 
Jha’s case, AIR 1968 SC 117: (1968 Cri 
LJ 97). 


According to counsel for the petitione 
ers, Abhinandan Jha’s case laid down 
that when a Final Report (so called 
loosely in this State} was submitted, a 
Magistrate could take ce upon 
his own suspicion in terms of S. 190 (1) (c) 
of the Code. But as S. 190 (1) (c) of the 
Cr, P. C., 1898 has been amended by the 
Code of 1973 deleting the words “or sus- 
picion” from that section, it necessarily 
followed, according to learned counsel 
for the petitioners, that Abhinandan 
Jha’s case in the changed legal. set. up 
must be read as laying down by impli- 
cation that a Magistrate has no power 
to take cognizance in terms of S. 190 (1) 
(b), if the police is of the view that no 
offence had been committed or that 
there is no evidence justifying putting a 
particular accused on trial. The proposi- 
tion enunciated by learned counsel for 
the petitioners, which found favour in 
Kailash Pandey’s case (supra) is for 
consideration before this Special Bench. 

3. Before .proceeding to consider the 
submissions in support of the applica- 
tions, it would be appropriate to state in 
brief the relevant facts, for deciding the 
point in issue, in each. of these applica= 
tions, a rca 
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Criminal Miscellaneous No, 4871 of 
1976.— On 27-5-1976 on the basis of a 
Fardbeyan given before the police Wazir- 
ganj P. S. Case No. 17 (5) 76 was insti- 
tuted in regard to commission of offen- 
ces under Ss. 147, 148, 149 and 302 of 
the Indian Penal Code, The police in- 
vestigated into the case and submitted a 
police report recommending Kauleshwar 
Manjhi and Moti Manjhi being put on 
trial. The police did not recommend 
placing the petitioners on trial in that 
case, The police report was put up be~ 
fore the Chief Judicial Magistrate, Gaya, 
who by order dated 8-11-1976 after tak- 
ing cognizance of the offences. Issued 
processes against the petitioners as well. 
The order of the learned Magistrate 
dated 8-11-1976 has thus been impugned 
in this application. 

Criminal Miscellaneous Nos, 2389 and 
2483 of 1977. 


4. These two applications arise out of 
Mohiuddin Nagar (Patori) P, S. Case No. 
15 (11) 74. This case was instituted be- 
fore the police on 24-11-1974 on the 
statement of Raj Kumar Singh alleging 
commission of offences under Ss. 147, 
148, 149, 302, 307, 379 etc. of the LP.C. 
After investigation, police report was 
laid in court before the Chief Judicial 
Magistrate, Samastipur in which thirty 
persons were recommended for being 
placed for trial. Rajendra Singh and 
Ramadhar Singh were shown as abscon- 
ders, The three petitioners in these ap- 
plications were not sent up for trial 
When the police report or charge~-sheet 
was placed before the learned Chief 
Judicial . Magistrate, he directed issuance 
of processes against the petitioners also, 
as he felt that there was material prima 
facie to justify their also being put on 
trial The petitioners, therefore, moved 
this Court by these two applications for 
quashing the order of the learned Magis~ 
trate dated 10-8-1977 in so far as it 
directed issuance of processes against 
the petitioners, 


Criminal Miscellaneous No, 1863 of 
1977. 


5. This application arises out of Nan- 
pur P. S. Case No, 2 (4) 77 lodged by 
Harinandan Rai against ten persons. 
After investigation, charge sheet was 
submitted by the police in respect of of- 
fences punishable under Ss, 147, 148, 149, 
323, 324, 326 and 435 of the LP.C. When 
the charge sheet was laid before the 
Subdivisional Judicial Magistrate, Sita- 
marhi East, he after perusing the case 
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diary and hearing counsel for the ac- 
cused took cognizance for the offence 
under S. 307 of the I. P.C. as well by 
order dated 29-6-1977, All the accused 
moved this Court against the order of 
the learned Magistrate, The application 
of petitioners other than Ram Sharan 
Rai was dismissed in limine, Rule was 
issued in respect of petitioner No. 1, 
Ram Sharan Rai only. 


Criminal Miscellaneous No, 1787 ef 


1977, 

6. This application arises out of Phul- 
paras (Laukahi) P. S. Case No, 6 (12) 74 
instituted on the statement of Shiva Ra- 
tan Raut alleging commission of offen- 
ces under Ss, 147/148/323/436 of- the 
I. P.C. After investigation charge sheet 
was submitted against all the petitioners 
for having committed offences under Sec- 
tion 323/34 of the L P.C. The Subdivi- 
sional Judicial Magistrate, Jhanjharpur 
at Madhubani took cognizance of offences 
under S. 436 of the Indian Penal Code 
as well and issued processes against the 
petitioners by order dated 23-6-1977, The 
petitioners thereafter moved this Court 
for quashing the impugned order, 


7. I shall now proceed to consider the 
submissions urged on behalf of the peti- 
tioners, Section 190 of the Code of Cri- 
minal Procedure was and is as follows: 


“190 (old)— Cognizance of offences by 
Magistrates :— 

190 (1) Except as hereinafter provid- 
ed any Presidency Magistrate, District 
Magistrate or Subdivisional Magistrate, 
and any other Magistrate specially em- 
powered in this behalf, may take cogni- 
zance of any offence— 

(a) upon receiving a complaint of facts 
which constitute such offence; 


(b) Upon a report in writing of such 
facts made by any police officers, 

(c) upon information received from 
any person other than a police~-officer, or 
upon his own knowledge or suspicion, 
that such offence has been committed. 

(2) The State Government, or the 
District Magistrate subject to the gene- 
ral or special orders of the State Gov- 
ernment, may empower any Magistrate 
to take cognizance under sub-s. (1), Cl. (a) 
or CL (b), of offences for which he may 
try or commit for trial. 

(3) The State Government may em- 
power any Magistrate of the first or 
second class to take cognizance under 
sub-s, (1), Cl. (c), of offences for which 
he may try or commit for trial.” 


-x 


‘received, a Magistrate exercising 
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“190 (new) Cognizance of offences by 
Magistrates:— 

190 (1)— Subject to the provisions of 
this Chapter, any Magistrate of the first 
class, and any Magistrate of the second 
class specially empowered in this behalf 
under sub-s. (2), may take cognizance of 
any offence.— 

(a) upon receiving a complaint of facts 
which constitute such offence; 

(b) upon a police report of such facts: 


(c} upon information received from 
any person other than a police officer, or 
upon his own knowledge, that such of- 
fence has been committed. ; 

(2) The Chief Judicial Magistrate may 
empower any Magistrate of the second 
class to take cognizance under sub-s, (1) 
of such offences as are within his com- 
petence to inquire into or try.” 

It will be observed that in S, 190 (1) (c) 
after the amendment in 1974 the words 
“or suspicion” have been deleted, It is 
conceded at the Bar that when a police 
report in terms of §. 173 of the Code is 
juris- 
diction under S. 190 (1) (b) is obliged to 
apply his judicial mind to the report and 
the record of investigation. It is also 
conceded that while acting in terms of 
S. 190 (1) (b) if the police submits 
charge sheet, a Magistrate is not bound 
by its opinion, but is free to differ with 
it. He may either direct further investi- 
gation or discharge the accused holding 
that the charge-sheet did not disclose 
commission of any offence in general or 
against any accused in particular. The 
contrary position, however, is disputed 
by the petitioners. It is contended that 
now after the enactment of Code of 1973 
where the police submits final report in 
terms of Ss, 169 and 173 of the Code, a 
Magistrate_was bound by the conclusions 
of the police, Having given my deepest 
consideration to the submissions urged 
on behalf of the petitioners, I have no 
manner of doubt that they are devoid 
of any substance and must be rejected. 


8. Before considering the submissions 


urged on behalf of the petitioners, it 


will be useful to remember that a Magis- 
trate has ultimate control over police 
investigation, That is a basic concept. If 
this is forgotten, we are bound to go as- 
tray. The ultimate jurisdiction of 
deciding who will be put on trial is 
in a Magistrate and not in the police. 
In that sense it would not be inapt to 
say that a Magistrate has ultimate con- 
trol over investigation, The function of 
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the police is to.investigate and produca, 
materials before a Court justifying put- 
ting particular accused on trial, But no 
conclusiveness can be conferred upon 
the action of police. It is not for a 
moment suggested that there is any clash 
between the jurisdiction on the. police 
and the jurisdiction of a Magistrate. The 
two are complementary. The function 
of the police ends with the collection of 
materials and transmission of its opinion 
in regard to bringing offenders to book, 
The function of Magistrate commences. 
thereafter. In that sense courts and 
police must be considered. to be com- 
plementary. In this connection. it would 
be useful to notice portions of the. Bihar 
Police Manual 1930 in order to appre- 
ciate the co-relation between the police 
and magistracy, which then represented 
the judicial authority of the State, Chap- 
ter II of the Bihar and Orissa Police 
Manual 1930 is headed “Relations With 
Executive and Judicial Authorities”, 
Reference may be made in particular 
to certain provisions in that Chapter 
which are quoted below:— 


- "27, The general relations between 
magistrates and the police are defined in 
the Code of Criminal Procedure, with 
the provisions of which, and the prin- 
cipal rulings on them, all investigating 
and prosecuting officers are expected to 
be familiar. 

28. Powers of Magistrates—Except as 
provided in that or any other Act, or in 
any rules made or approved by Govern- 
ment, for the time being in force sub- 
ordinate magistrates have no power to 
interfere in police work, But magistrates 
having jurisdiction and empowered to 
take cognizance of police cases are re- 
minded of their responsibility for watch- 


ing the. course of police investigation in 
the manner laid gowa in Chap: XIV, 





Cr. P. C.” 


XX xx XXX XX 

"30, Relations of police with courts 
and magistrates— Police Officers shall 
treat all courts and magistrates with due 
Tespect, and endeavour to maintain 
cordial- relations with them, While 
cases in which there is reason to believe 
there has been a failure of justice, or in 
which the police complain of unfair 
treatment, may be brought to the notice 
of the District Magistrate, notes and re- 
ports on such matters shall be drawn up 
in temperate and respectful language. 
Reflections on judicial tribunals shall 
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not be made in public, nor shall depart- 
mental reports and other similar docu- 
ments, which are or may be published, 
contain disparaging criticism of judicial 

acts.” 

=x xx “xx 

“32, Powers of Subdivisional Officers 
— Except where it is provided other- 
wise in these rules or by any law for 
the time being in force, Subdivisional 
Officers shall have only the game powers 
in respect of the police as other sub- 
ordinate magistrates; but it is the duty 
of every Subdivisional Officer to inspect 
all police stations within his jurisdiction 
annually. At such inspections they shall 
follow the instructions laid down for 
District Magistrates in Rule 21, and may 


give orders affecting the preparation and 
trial of cases; but they are not empower- 
ed to issue executive orders to the police 
and shall confine themselves to bringing 
to the notice of the District Magistrate 
any matter which appears to call for 
intervention.” ‘ 
The above leaves no manner of doubt 
that a Magistrate has the last say in 
bringing offenders to book. The follow- 
ing observations of the Supreme Court 
in Raghubdns Dubey v, State of Bihar 


(AIR 1967 SC 1167): (1967 Cri LJ 1081)- 


are rather enlightening 
Cri LJ):— -> 


- “Once he. (Magistrate) takes cognizance 
of an offence it is his duty to find out 
who the offenders really are and once 
he comes to ‘the conclusion. that~ apart 
from the persons sent up by the police 
some other persons are. involved in it, 
it is his duty to proceed against those 
persons. The summoning of the addi- 
tional accused in part of the proceeding 
initiated by his taking cognizance of an 
offence. As pointed out -by this Court in 
1965-1 SCR 269: (AIR 1965 : SC 1185): 
(1965 (2) Cri LJ 250), Pravin Chandra 
Mody v. State of Andhra Pradesh, the 
term ‘complaint’ would include allega- 
tions made against persons unknown, If 
a Magistrate takes cognizance under 
S. 100 (1) (a) on the basis. of a complaint 


(at p, 1084 of 


of facts he would take cognizance and - 


a proceeding would be instituted. even 
though persons who had committed the 
offence were not known at .that time. 
The same position prevails, in our view, 
under .S. 190 (1) (b).”- — 


The above: recognizes and lays anor the 
basic structure of our legal ‘system that 
the last say in tha matter of putting 
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accused on trial is with the Magistrate. 
In that view of the matter, I fail to ap- 
preciate the distinction in regard to the 
powers of a Magistrate when consider- 
ing a police report sending up some 
persons for trial (a ‘charge-sheet’) and 
a police report not sending up accused 


for trial (a ‘final report’ so-called), If. 


the principle is conceded that the Ma- 
gistrate is not bound by the opinion of 
the police in regard to charge sheet, I 
fail to appreciate why he should be 
bound by that opinion when there is a 
Final Report. In my view, when a Magis- 


trate is called upon to. consider a Final 


Report, so-called, he must be deemed to 
be exercising jurisdiction on the basis of 
a.police report, Even then he has to ex- 
ercise judicial discretion. 


Since it is the duty of the Magistrate 


- to come to a conclusion in regard to per- 


sons, who should be put on trial, a 
Magistrate may (a). accept that final re- 
port or (b). may reject that final report 
and issue summons. or warrant against 
the accused or (c) direct the police to re- 
investigate into the offence if he consi- 
ders the investigation to be incomplete 
in any respect or not directed on proper 
lines, The law in regard to putting ac- 
cused on trial being the same in case of 
charge sheet or final report, I do not 
appreciate how and why a Magistrate 
while acting in terms of S. 190 (1) (b) 
has courses (a) and (c) open to him but 
not (b). In my view, upon receiving a 
report under S, 173 of the Code, which, 
is a final report, a Magistrate has full! 
jurisdiction to differ with the conclusions; 
of the police and direct that accused 
‘not named in the report or not sent up 
should also be put on trial. This exer- 
cise of jurisdiction must be in terms of 
S. 190 (1) (b). 

. 9.. Counsel for the petitioners pinned 
their faith on Kailash Pandey v. State 
of Bihar (1977 BBCJ 722) where a Divi- 
sion Bench of this Court after consider- 
ing the provisions contained in S, 190 of 
the old and the new Code observed as 
follows:— 

“Thus, on a perusal of the two provi- 
sions, it is absolutely -clear that the 
word ‘suspicion’ does not find place in 
S:'190 (1) (c} of the new Code. Therefore, 


Mr. Mishra has rightly contended that | 


the only course left open to the Magis- 
trate was to send the -case for reinvesti- 
gation under S.. 156 (3), if he did not 
agree with the final report submitted 
by.the police, In this view of the matter, 
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the order of the learned Magistrate can- 
not be allowed to stand and must be set 
aside......... g . 

The contention in that case was that 
while under the old Code the Magistrate 
was not bound to accept a final report, 
but had the discretion to send the case 
back for investigation under S. 156 (3) 
or he could take cognizance after dif- 
fering with the police report. but under 
the new Code the power to differ with 
the police report and take cognizance 
disappeared. The power to issue pro- 
cesses differing with the final report, 
according to learned counsel for the pe- 
titioners, was derived from S. 190 (1) (c) 
of the Code and not from.S, 190 (1) (b). 
Since under the new Code a Magistrate 
has no power to take cognizance in 
terms of S. 190 (1) (c} except upon his 
own knowledge (‘suspicion’ having been 
deleted), a Magistrate could not take 
cognizance after differing with a final 
report, Reliance for the proposition was 
‘placed upon Abhinandan Jha’v. Dinesh 
Mishra, AIR 1968 SC 117: (1968 Cri LJ 
97). That submission found favour with 
the learned Judges of the Division 
Bench in that case, It has, therefore, to 
be considered whether Abhinandan Jha’s 
case (supra) lays down the rule of | law 
enunciated by counsel for the petition- 
ers and thus whether the Division Bench 
was right in accepting Abhinandan Jha’s 
case as an authority for the proposition 
that under the new Code a Magistrate 
has no jurisdiction to disagree with the 
police, 


10. Learned counsel for the petition- 
ers laid special emphasis on paras 15, 16, 
and 17 in that case. It was 
that Abhinandan Jha’s case (1968 Cri LJ 
97 (SC)) (supra) laid down three propo- 
sitions; firstly, that when a final report 
has been received by a Magistrate, he 
is’ free to differ with the conclusions: of 
the police, Secondly, on receipt of a final 
report, a Magistrate acting in terms of 
8. 190 (1) (b) could only direct the police 
to re~investigate the matter, but cannot 
order placing any accused on trial, who 
had not been sent up for trial by the 
police, Thirdly, that a Magistrate’s power 
to differ. with the conclusions of the 
police must be found in S: 190 (1) (c) 
and -not S. 190 (1) (b) of the.Code. While 
agreeing with learned counsel for the 
petitioners that that case lays down that 
a Magistrate is not bound by the opinion 
of the police, I have considerable dif- 
ficulty -in ‘accepting . that Abhinandan 
` Jha’s case (supra) lays.down that S, 190 


contended 


A.L R. 
(1) (b) only clothes the Magistrate with 
jurisdiction to re-investigate the matter 
and not to issue processes against per- 
sons not sent up for trial That case does 
not lay down ‘sub silencio’ (to borrow the 
expression from Mr, Prabha Shankar 
Mishra) anything of the kind suggested, 
in regard to powers of a Magistrate 
while acting in terms of S, 190 (1) (b). 
The observations of the Supreme Court 
mentioned below provided the entire 
basis for the submissions on behalf of 
the petitioners (at p. 102 of 1968 Cri 


“There is certainly no obligation, on 
the Magistrate, to accept the. report, if 
he does not agree with the opinion form- 
ed by the police, Under those circum- 
stances, if he still suspects that an of- 
fence has been committed, he is entitled, 
notwithstanding the opinion of the police, 
to take cognizance, under S$. 190 (1) (c) 
of the Code. That provision in our opin- 
ion, is obviously intended to secure that 
offences may not go wumpunished and 
justice may be invoked even where per- 


`- sons individually aggrieved are unwill- 


ing or unable to prosecute, or th 
police, either wantonly, or through bona 
fide error, fail to submit a report, setting 
out the facts constituting the offence.” 

There is no doubt the Supreme Court 
observed in that case that a Magistrate 
may take cognizance in terms of S. 190 
(1) (c) of the Code, but it does not lay 
down that in terms of S. 190 (1) (b) a 
Magistrate has no jurisdiction to issne 
processes against persons not sent up 
for trial. AN that is laid--down is that 
out of several options open, it is open 
to a Magistrate to act in terms of S. 190 
(1) (c) and summon the accused. The 
Supreme Court in that case did -not 
apply itself to . the question whether 
S. 190 (1) (b) empowered a Magistrate 
to differ with the conclusion of the 
police in a final report and issue proces- 
ses against the accused, It only laid 
down that S. 190 (1) (c) provided an ob- 
vious answer to the contention raised in 
that case and, therefore, Abhinandan 
Jha’s case cannot be held to be an au- 
thority for the proposition- that in terms 
of S. 190 (1) (b) a Magistrate has no 
jurisdiction to issue process, differing 
with the police report. 


‘It is well known that the three juris- 
dictions mentioned in sub-sec. (1) of 
§' 190 are overlapping and are not 
mutually exclusive .as observed by 
Courtney-Terrell, ..C, J, in Bharat Kis 
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shore Lal Singh Deo v. Judhistir Modak, 
AIR 1929 Pat 473: (30 Cri Ly 1056) (FB). 
The point which came up for consideration 
before the Supreme Court in that case 
was whether a Magistrate had jurisdic- 
tion to direct the police to submit charge 
sheet. In that context, it was held ‘that 
if the power to summon was there in 
terms of S. 190 (1) (c) why force the 
` police to form a particular conclusion. 
A simple and straightforward and con- 
venient answer having been found, it 
was not necessary, on the State of the 
law as it then existed, to consider whe- 
ther S. 190 (1) (b) empowered a Magis- 
trate to reject a final report and issue 
processes, Precedents of the Suprems 
Court are binding, even if they are obi- 
ter, But a case is an authority only for 
what it decides and not for what it does 
not decide, Reference may be made to 
AIR 1943 Pat 194 at p. 205 (FB) (Bibi 
Kaniz Fatma v, Hossainuddin Ahmad) 
with profit where it has been observed— 


‘In this connection it may further be 

observed that the case is an authority 
for what it actually decides and not for 
what may logically follow trom that 
decision.” 
Relying upon the above observation 
even if I were to accept that what has 
been contended on behalf of the . peti- 
tioners logically follows from Abhinan- 
dan Jha’s case (supra), that case can- 
not be an authority for what has been 
propounded here as it has not been spe- 
cifically so held in that case. The Sup- 
reme Court in Rajeshwar Pd. Misra v. 
The State of West Bengal, AIR 1965 SC 
1887 : (1965(2) Cri LJ 817) observed (at 
p. 821 of Cri LJ):— 


“No doubt, the law declared by this 
Court binds courts in India but it should 
always be remembered that this court 
does not enact.” 


Thus Abhinandan Jha’s case (supra) 
cannot be an authority for the proposi- 
tion that while acting in terms of S. 190 
(1) (b) the only jurisdiction that a Magis- 
trate has is to order re-investigation. 
How ridiculous the position would be 
can be appreciated if it is considered as 
to what a Magistrate would be required 
to do if the investigation was complete 
in all respects: Would a Magistrate be 
still expected to order. 
and not, differ with the conclusions of the 
police? That would be a fruitless’ -exer- 
cise. — the police reporting that - there 
was no evidence against a particular ‘ac- 
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there was evidence prima facie and yet 
having no jurisdiction to put the accused 
on trial. f - 

That would create a deadlock not pos- 
tulated by the Cr. P. C. That would 
militate against the basic principles of 
Criminal Jurisprudence under which, 
not the police, but a Magistrate, alone is 
the ultimate arbiter of deciding who 
should be summoned to meet the charge. 
Having given my deepest consideration 
to the submissions urged on behalf of 
the petitioners, I have no manner of 
doubt that S. 190 (1) (b) of the Cr, P. C. 
empowers a Magistrate to . differ with 
the police report, be it a charge sheet 
or be it a final report so-called, That 
power is implicit in S. 190 (1) (b) itself. 
It is not necessary to look to S. 190 (1) 
(c) for that power. I have, therefore, 
not’ considered it necessary to consider 
the scope of the expressions ‘knowledge’ 
and ‘suspicion’ (deleted in the new Code) 
in S. 190 (1) (c). 


11. I shall now consider another line 
of submission for the proposition urged 
on behalf of the petitioners mentioned 
earlier, It was contended that S, 190 (1) 
(b) of the Code cannot include a final 
report submitted by the police and, 
therefore, cognizance cannot be taken by 
a Magistrate in terms of S. 190 (1) (b) 
if a final report has been submitted, It 
was submitted that the words “such 
facts” in cl. (b) refer to “facts which con- 
stitute such offence” in cl. (a). It was 
further contended that if the police re- 
port did not contain facts which consti- 
tute offence, a Magistrate will have no 
jurisdiction to take cognizance upon 
such a report. The last link of the sub- 
mission was that since by a final report 
the police does not recommend putting 
an accused on trial, it cannot be read as 
a report of facts constituting the offence. 
The reasoning is fallacious, The words, 
‘such facts’ -in cl. (b) must undoubtedly 
refer to facts which constitute offence 
in clause (a). The entire import, how- 
ever, of those expressions are that facts 
which in the opinion of the Court con- 
stitute an offence. not in the opinion of 
the police. 


Upon the facts contained in the police 
report a Magistrate is called upon to 
decide whether there are facts disclosed 
in thé report which constitute an offence. 
S. 173 (2) of the Code provides for sub- 
mission of police report. It lays ‘down 
iri seven sub-clauses matters which must 
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seven sub-clauses are duly fulfilled in 
any report, the report must be held to 
be sufficient to clothe the Magistrate 
with jurisdiction to take cognizance and 
issue process, While considering the re- 
port of the police the Magistrate cannot 
be debarred from applying himself ta 


the record of investigation and all mate- ` 


rials forwarded ` to him by the police 
The Magistrate cannot confine himself 
to the report alone, for considering whe- 
ther any offence has been committed or 
not. Even if the report in terms of Sec- 
tion 173 is cryptic, a Magistrate would 
be fully justified, rather he is expected 
to apply himself to the case diary and 
all relevant materials for considering 
whether any offence appears to have 
been - committed or not. 


If he is satisfied upon perusing all 
materials forwarded to Court, a Magis- 
trate would be well within his jurisdic- 
tion to act in terms of S. 190 (1) (b). A 
final report must also, therefore, be held 
to be a police report in terms of S. 190 
(1) (b) of the Code. 
since a Magistrate has no inherent power, 
he cannot call for the case diary for 
applying himself to the police report is 
basically unsound and does not merit 
serious consideration, S. 173 (4) provides 
that whenever it appears from a report 
forwarded under this section that the 
accused has been released on his bond, 
the Magistrate shall make such order 
for the discharge of such bond or other- 
wise as he thinks fit. This presupposes 
that a Magistrate is not bound to dis- 
charge an accused just because the 
police, being of the view that there is 
no sufficient evidence or reasonable 
ground or suspicion justifying forwarding 
an accused to the Magistrate, has re- 
leased him on his executing a bond. In 
order to consider whether the accused 
should be discharged on his bond or not, 
the Magistrate would be well within his 
power to call for the case diary. > 


That he would be doing not in exer< 
cise of any inherent jurisdiction but in 
exercise of his obligation cast upon him 
in terms of Section 173 (4) and S. 190 (1) 
(b) of the Code. This must be so except 
in cases where a statute provides that 
a Court shall not take cognizance of an 
offence except on a report in writing of 
facts constituting an offence as provided 

‘under the Essential Commodities Act of 
the. Defence of India Rules and similar 
statutes, In cases under the Penal Code 
or not covered by Special Statutes, .a 
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Magistrate would be well within his 
power, in fact, it is his duty to peruse 
the case diary and to discern for himself 
whether there is evidence justifying put- 
ting an accused on trial. Mr. Parmesh- 
war Prasad Sinha appearing in one 
of the applications in support of the 
abive proposition mentioned above relied 
upon a Single Judge decision of this 
Court in Ram Parbodh Thakur v. State - 
of Bihar (1977 BBCJ 427) where it was 
held that a Magistrate cannot travel 
beyond the report of the police and that 
he cannot call for and look into the case 
diary for satisfying himself whether any 
offence: has -been committed or not. 

I regret, I am unable to subscribe to 
that view. In my view, the case relied 
upon does not lay down the correct rule 
of- law. A Full Bench of the Calcutta 
High Court in A. K. Roy v, State of 
West Bengal (AIR 1962 Cal 135): (1962 
(1) Cri LJ 285), observed that for the 
purpose of deciding whether congni- 
zance of an offence should be taken, the 
Magistrate can look into the materials 
contained in the case diary and obtained 
during investigation including statements 
recorded under S. 161 of the Code and, 
if satisfied that there is a prima facie 
case against one or more accused, he. 
would issue process,,I am in respectful 
agreement with the view expressed ` in 
the Calcutta Full Bench. Mr. Ras Bihari 


Singh and Mr, Prabha Shankar Mishra, 


to be fair to them, conceded that it 
would be open to a Magistrate to look 
into the case diary and that a Magistrate 
cannot be confined merely to the polic 
report, In my view, therefore, S. 190 (1) 
(b) of the Code must include charge 
sheet as well as final report. 

12. The view that I have taken in 
regard to the power of a Magistrate in 
terms of S, 190 (1) (b) while consider- 
ing a final report finds support from 
S. 173 (4) of the Code as well. S. 173 (4) 
of the Code reads as follows:— 


“Whenever it appears from a report 
forwarded under this section that the 
accused has been released on his bond, 
the Magistrate shall make such order 
for the discharge of his bond or other- 
wise as he thinks fit.” 

The above provision brings out in clear 
profile the power of the Magistrate tak- 
ing cognizance, When a police report 
has been forwarded to him showing that 
the accused has been released on his 
bond in terms of Section 169 of the Code, 
the Magistrate may discharge him or 
may not discharge bim, If the Magis- 
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trate is vested with power not to dis- 
charge him, it necessarily follows that a 
Magistrate may take cognizance and 
issue processes on the basis of -the re- 
cord of investigation contained in the 
case diary. All these acts must be deem- 
ed to have been done by a Magistrate 
in terms of S. 190 (1) (b)-of. the Code. . 


13. To sum up, my conclusions are 
that when a final report is submitted by 
the police to a Magistrate, a Magistrate 
is expected to apply his judicial mind to 
the report and to consider whether it 
discloses any offence or not. In arriving 
at that conclusion, it is open to a Magis- 
trate to look into the case diary’ and 
other relevant materials. It is also open 
to him to seek elucidation from the 
police in regard to any matter relating 
to the case. After considering all rele- 
vant materials, a Magistrate may accept 


the report. If he differs and if the in-. 
vestigation is incomplete, he may direct. 


re-investigation or further investigation 
by virtue of the powers conferred by 
S. 156 (3) of the Code, If the Magistrate 
feels that investigation is complete and 
the materials collected: during the’ in- 
vestigation reveal commission of an of- 
fence calling for -putting one or more 
accused on trial, he may differ with the 
final report, take cognizance and issue 
processes, To that extent Kailash 
Pandey’s case (1977 BBCJ 722) (supra) 
must be held as not having laid down 
the correct law. 


14. It is easential to take note of the 
submission urged by Mr, Brij Kishore 
Prasad for the informant in Criminal 
Misc, No. 2483 of 1977, It was contend- 


ed by him that the report submitted in. 


terms of S. 173 (2) is one composite 
document and it cannot be dissected into 
a final report and a charge sheet, In 
ithe instant cases, charge sheet had been 
submitted in every case. The fact that 
some persons had not been sent up for 
trial or that no recommendation had 
been made for taking cognizance under 
some sections of the I.P.C, could not 
convert the charge sheet to that extent 
into a final report. I am in agreement 
with his submission, We have, however, 
considered all aspects of the matter be- 


cause learned counsel for the petitioners 


vehemently submitted that it is possi- 
ble to dissect a police report into charge 
sheet and final report and that a final 
report is not included within the ex- 
pression ‘police report’ occurring in Sec- 
tion 190 (1) (b) of the Code. 
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15. For the reasons, stated above, I 
find.no merit in any of the applications. 
They are accordingly dismissed, 

K. B. N. SINGH, C., J. (Majority 
view):— 16. I agree with my learned 
Brother Uday Sinha, J. I would like, 
however, to add- some observations of 
my own, The three circumstances, under, 
which cognizance can be taken under, 
sub-sec. (1) (a), (b) and (c) of S, 190 of 
the Cr, P. C. are alternatives and not 
mutually exclusive. It is a settled law 
that even in a case where the police 
submits charge-sheet the Magistrate is 
not bound to accept the charge-sheet and 
summon the accused. The Magistrate, 
may disagree. with the police charge-| 
sheet and hold that no offence is made 
out against any of the accused and dis-| 
charge him. This has been so held in 
the case of Abhinandan Jha v. State of 
Bihar (AIR 1968 SC 117): (1968 Cri LJ 
97). Taking of cognizance under S, 190 
ipso facto, 
summoning the accused and putting him 
on trial. This refers to a stage where 
the Magistrate makes himself fully con- 
scious of the allegations made in the 
complaint and decides to examine or 
test the validity of the allegations. made 
therein, so as to find out whether, prima 
facie, the: allegations are correct and 
constitute an offence or not, 


To restrict the application of Cl. (b) 


. of sub-section (1), Sec. 190 of the Code 


only to cases where police report is a 
charge-sheet, on interpretation of the-ex- 
pression ‘such fact’ in Cl. (b), is to put 
too narrow a construction on this clause. 
The Magistrate has not to confine him- 
self to the police report only, as the in- 
vestigation is a continuous process, which 
begins with collection of evidence under 
S. 156 and ends with the submission of a 
report in a form prescribed by the State 
Government, giving the details mention- 
ed in S. 173 (2). It may be what is call- 
ed a final report, under S. 169 or charge 
sheet under S. 170 of the Code, It could 
not have been the intention of the legis- 
lature, while enacting three modes in 
which the Magistrate could take cogniz- 


-ance of-.an offence, that, in cases relat- 


ing to offences in which the police, after 
full investigation, leaving no scope for 
further investigation under S. 156 (3), 
wrongly submits final form, the Magis- 
trate will have no say in the matter, 


Instances are not unknown that in 
many a case where the police submits 
final form, there is none prepared or 
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left to file any complaint or protest pe- 
tition. The Legislature could never have 
meant to make the police the final arbi- 
ter in such cases, It is a settled princi- 
ple of construction of statutes that.a con- 
struction which subserves the purpose 
of the statute is to be -preferred to the 
one which goes counter to it. In Abhi- 
nandan Jha’s case (supra) the main 
question that came for consideration be- 
.fore the Supreme Court was whether a 


Magistrate could direct the police to 
submit charge-sheet where the final 
form was submitted, a question . on 


which the decisions of the High Courts 
were conflicting. The Supreme Court 
held that the Magistrate had no power 
to call for the charge-sheet, but, if he 
suspected that an offence was committed, 
he could take cognizance under sub-s. (1) 
(c) of S. 190 of the Code. The . wide 
amplitude of the power of the Magis- 
trate under old S.-190 (1) (c) being avail- 
able for easy answer, the question that 
arose before us did not squarely fall 
for consideration before the Supreme 
Court. 


Tt is well settled that ‘a case is an 
authority for what it actually decides 
and not what may logically follow from 
it. To hold Abhinandan Jha’s case (supra) 
as an authority for holding that where 
the police submits final form the Magis- 
trate has no jurisdiction to take cogniz- 
ance under S. 190 (1) (b) of the ‘Code 
will run counter to the decision of the 
Supreme Court in the case of Tula Ram 
v. Kishore Singh (AIR 1977 ` SC 2401). 
That was a case under the present Code. 
In that case the Magistrate before whom 
the complaint was filed, referred the 
matter to the police under S. 156 (3), for 
investigation admittedly, . before taking 
cognizance, After the police submitted 
final form, the Magiatrate examined the 
complainant on solemn affirmation 
under S. 200, and issued processes under 
S. 204. . 


The order: of "taking cognizance 
and summoning was under challenge be- 
fore the Supreme Court and it-was-con- 
tended that after the final form was sub- 
mitted two alternatives were only avail- 
able- to the Magistrate; either he could 
direct the investigation if he was not 
satisfied with the final form.or he could 
straightway issue: processes under Sec- 
tion 204 of the Code. The Magistrate 
having not adopted any of the two cour- 
ses the order of taking cognizance was 
_ illegal. It was also contended that, the 

complaint became non est after the 
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Magistrate ordered investigation under 
S. 156 (3) of the Code and the Magis- 
trate could not act on that complaint 
any longer, The contentions were nega~ 
tived by the Supreme Court and all -the 
three alternatives were held to be avail- 
able before the Magistrate. The follow~ 
ing observations of the Supreme Court 
in that case wherein it has taken note of 
Abhinandan Jha’s case (supra), may use- 
fully be quoted (at p. 2406 -of AIR): 
“Where a Magistrate orders investiga- 
tion by the police before taking cogniz- 
ance under S. 156 (3) of the Code and 
receives the report thereupon he can act, 
on. the report and discharge the accused 
or straightway issue process against the 
accused or apply. his mind to the com~ 
plaint filed before him and take action 
under S. 190 as described above.” 
I may also add that the view taken by 
the learned single Judge of this Court 
in the case of Ram Prabhodh Thakur v. 
State of Bihar (1977 BBCJ 427) that a 
Magistrate, while -taking cognizance. un~- 
der the old. Code, could not look to the 
police papers, with great respect to the 
learned Judge is not correct, in view of 
what has been stated earlier. As a mat- 
ter of fact, an earlier unreported decix 
sion of Uday Sinha, J., in the case of 


-Bisheshwar .Prasad , Thakur v, State of 


Bihar (Criminal Misc, Case No, 2647 of 
1975. decided on 22- -12-1976) (Pat) taking 
a contrary view and i g the 
decision in the case of Jeewan Agrawala 
v. State of Bihar (1976 BBCJ 518) fol~ 
lowed in Ram Prabhodh .Thakur’s case 
(supra), was not noticed in the later 
case. Jeevan Agrawala’s case (supra) re- 
lated to prosecution for contravention of 
Defence and Internal Security of ` India 
Rules, 1971, whose provisions as to cog~ 
nizance are entirely different and thus 
the case is distinguishable. Rule 183 (1) 
of the said Rules itself laid down that 
no court or tribunal, could take cogniz~ 
ance of any alleged contravention of any 
rule or Order: made thereunder, except 
on a report in writing of facts constitut- 
ing such contravention, made by a pub- 
lic servant. In my opinion, the earlier 
decision, of this Court in Criminal Mise 
case: No. 2647 of 1975 (supra), has cor- 
rectly laid down the law on the -point. 

S. -ALI AHMAD, J. (Minority view) :—~ 
17. I agree that these applications should 
be. dismissed, but in view of the signi- 
ficance of the points raised in these ap~ 
plications, I would like to mention the 
reasons for the conclusion I have arrivs 
ed at. 
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18. It is not necessary for me to re- 
jterate the short facts concerning these 
applications as they have been stated 
fully by Uday Sinha, J. All that has to 
_be kept in mind is that so far as Crimi- 
nal Misc, No, 4871 of 1976, Criminal Misc, 
No. 2369 of 1977 and Criminal Misc:. No. 
2483 of 1977 are concerned, they arise 
out of. two cases registered by two dif- 
ferent police stations on the basis of twa 
first information reports, The police after 
registering the cases started investiga- 
tion and submitted reports before the 
concerned Chief Judicial Magistrate’s re- 


commending action against persons men-. 


tioned in the two reports. But so far as 
the petitioners of these three applica- 
tions are concerned, they were not sent 
up for trial, The Chief Judicial Magis- 
trates accepted the report (commonly 
known as charge-sheet) submitted before 
them and issued processes against those, 
who were sent up by the police for trial 
and also against the petitioners. Through 
these applications, these petitioners have 
attacked the order by which processes 
have been directed to be issued against 
them. 


In so far as Criminal Misc. No. 1803 of 
1977 and Criminal Misc. No. 1787 of 


1877 are concerned, the facts are slightly 
different, These two cases also arise out 
of two cases registered by two different 
police stations. In these two cases also, 
it appears that the police after register- 
ing cases submitted charge-sheets after 
completion of investigation under differ- 
ent sections against the petitioners, When 
the charge-sheets ‘weré placed before the 
concerned Sub-divisional Judicial Magis- 
trates, cognizance was taken for offences 
mentioned in the charge-sheet and also 
under S. 307 of the L P.C. in Criminal 
Misc. No, 1803 of 1977 and under $S. 438, 


I. P.C. in Criminal Misc, No. 1787 of. 


1977. _The grievance of the petitioners 
in these two cases is that the Subdivi- 
sional Judicial Magistrates had no juris- 
diction to take cognizance of offences un- 
der such sections which were not recom- 
mended by the police in the. charge- 
sheets. 


19. The first E ed: at length 
is that a Magistrate has no jurisdiction 
to take cognizance of an offence against 
a person with regard to whom the po- 
lice has not submitted charge-sheet after 
completion of investigation and that the 
Magistrate i$ bound to accept the report 
as such submitted under Sec. 173 of the 
Cr, P, C., 1973. In other words, the argu- 


` properly done and that in the 
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ment is that. the Magistrate is bound to 
accept the conclusion.of the police when 
he finds that the investigation has been 
circum- 
stances no useful purpose will be served 
by directing further investigation into 
the matter. This question, in my mind, 
does not arise for consideration in this 
case. The facts of the case reported in 
Kailash Pandey v. State of Bihar (1977 
BBCJ 722) — the correctness of which 
has been doubted—were entirely differ~ 
ent inasmuch as a final report had been 
submitted by the police saying that no 
case was made out against any person 
and as such none was sent up for trial. 
“In the instant cases charge-sheets have 
been submitted. I indicated this to learn- 
ed counsel appearing for the parties 
that these applications can be decided 
without any reference to the aforesaid 
case. But all the learned counsel ap~ 
pearing in these five applications insisted 
that the case reported in 1977 BBCJ 722 
(supra) fully applied to..the facts of this 
case and as such its correctness should 
be~examined, These applications were 
heard for several days, My learned Bro- 
ther has also dealt with this aspect in 
his judgment.” In these circumstances, 
I also propose to consider the point 
urged by learned counsel although I am 
fully aware that the decision on the 
point will be obiter. 


20. The question regarding power of 
a Magistrate to take cognizance of an 
offence in cases where the police had 
submitted final form was set at rest by 
the Supreme Court in the case of Abhi- 
nandan Jha v, Dinesh Mishra (AIR 1968 
SC 117) : (1968 Cri Ly 97). The learned 
Judges had held in that case that under 
S. 190 -(1) (c) of the Code of Criminal 
Procedure cognizance could be taken by 
a Magistrate on a mere suspicion and 
therefore even if the police did not sub- 
mit charge-sheet it was open ,to the 
Magistrate to take cognizance on suspi- 
cion that an offence had been commit- 
ted. The word “suspicion” has now been 
omitted and now cognizance cannot he 
taken’ on suspicion regarding commission 
of an offence. Taking advantage of this 
change in S. 190 (1) (c) of the Cr. P. C., 
it was ‘urged before a Bench ‘of this 
Court that when the police did not send 
up any one for trial the Magistrate had 
no jurisdiction to take cognizance. 


The argument found favour and the 
Bench held that under the new Code 
the Magistrate could not take cognizance 
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of an offence unless the police submit- 
ted charge-sheet and that in such a 
situation the only course open to the 
Magistrate was to send the case back 
for reinvestigation „under. S. 156 (3) . of 
the Cr. P. C. if he did not agree with 
the final report submitted by the police. 
It is significant to note that in that case 
the police had submitted a final form 
and had not recommended anyone to be 
put on trial, The case, therefore, is 
clearly distinguishable. Be that as it 
may, I am not prepared to accept the 
argument of learned counsel for the pe- 
titioners ‘that if the police does not sub- 
mit charge-sheet against anyone the 
Magistrate is a helpless spectator, The 
law laid down by the Supreme Court in 
‘AIR 1968 SC 117: (1968 Cri LJ 97) 
(supra) in my opinion, clearly negatives 
the argument and I think S, 190 (1) (c) 
of the Cr.P.C. still is wide enough to 
empower Magistrates to take cognizance 
under this clause in proper cases. But 
before I deal with this aspect of the 
matter, I would like to discard the argu- 
ment of learned Advocate General that 
. 190 (1) (b) of the Code empowers the 
Magistrates to take cognizance in cases 
where, the police has submitted only a 
final report. 
' 21 Admittedly there has been no 
material change in the scope of S. 190 
(1) (b) of the Code. The learned Advo- 
cate General fairly conceded that the 
scope of S. 190 (1) (b) of the Code (new) 
has not been enlarged to any extent in 
spite of slight change in the language of 
this clause, Keeping this fact in view, I 
now turn to Abhinandan Jha’s case 
(AIR 1968 SC 117) : (1968 Cri Ly 97) 
which considered the scope of different 
clauses of sub-sec, (1) of S. 190 of the 
Cr. P. C. In para, 14 of the judgment 
Vaidialingam, J. said “now, the question 
‘ as to what exactly is to be done by a 
Magistrate, on receiving a report, under 
S. 173, will have to be considered. That 
report may be in respect of a case, com- 
ing under S. 170, or one coming under 
S. 169”. 


After mentioning this, the learned 
Judge has observed that it is open to the 
_ Magistrate not to accept the report of 
‘the police and refuse to take cognizance. 
But, on the other hand, if the Magistrate 
agrees with the report, which is a 
charge-sheet submitted by the police, no 
difficulty whatsoever is caused because 
he will have full jurisdiction to take 
cognizance under S. 190 (1) (b) of the 
Code. This will be the position when 


A.I. R. 


the report under §. 173 is a charge sheet. 
Thereafter in para, 15, the scope of Sec- 
tion 190 (1) (b) of the Code has been 
considered when the police submits report 
under S. 173 of the Code saying that no 
case is made out for sending up an ac 
cused for trial which report is called in 


this State as a final report. It ‘has been. 


held that in cases where the Magistrate 
agrees with the said report he may .ac- 
cept the final report and close the pro- 
ceeding, The learned Judge thereafter 
observed thus (at p. 102 of 1968 Cri LJ): 


“But there may be instances when 
the Magistrate may take the view, on a 
consideration of the final report, that 
the opinion formed by the police is not 
based on a full and complete investiga- 
tion, in which case, in our opinion; the 
Magistrate will have ample jurisdiction 
to give directions td the police, under 
S. 156 (3) to make a further investiga- 
tion. That is, if the Magistrate feels, 
after considering the final report, that 
the investigation is unsatisfactory, or in- 


‘complete, or that there is scope for fur- 


ther investigation, it will be open to the 
Magistrate to decline to accept the final 
report and direct the police to make fur- 
ther investigation under S. 156 (3). The 
police after such further 
may submit a charge-sheet, or, again 
submit a final report, depending upon the 
further investigation made by them. If 
ultimately, the Magistrate forms the 
opinion that the facts, set out in the final 
report, constitute an offence, he can take 
cognizance of the offence, under S. 190 
(1) (c) notwithstanding the contrary 
opinion of the police, expressed in the 
final report.” 


‘22. The learned Judge, as stated by 
him, was considering in paras. 14 and 
15 of the judgment “the question as to 
what exactly is to be done by a Magis- 
trate on receiving | a report under Sec- 
tion 173” and in that connection has 
taken all possible eventualities into ac- 
count and while doing so it was not held 
that disagreeing with final report submit- 
ted by the police, the Magistrate could 
take cognizance of the offence under 
S. 190 (1) (b) of the Code. The argu- 
ment of the learned Advocate General 


that a case is an authority for the prin- ` 


ciple decided by it-and not for what the 
case does not decide is undoubtedly cor 
rect. But this has no application to the 
facts of this case. In my opinion in Abhi- 
nandan Jha’s case (1968 Cri LJ 97) (SC) 


the scope of S. 190 (1) (b) has been ex- 


investigation, i 


| 
| 


| 
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haustively decided and since it is not 


said that a Magistrate disagreeing: - witb. 


the report coming under S, 169 of the 
Code can take cognizance, I am.of the 
view that this case. has decided that Sec 
tion 190 (1) (b) of the Code does'not 
empower the Magistrate to take cogniz- 
ance disagreeing with the report coping 
under S. 169 of the Code. 


23. Learned counsel for the jedas 
ers strenuously urged that under Sec- 
tion 190 (1) (c) of the new Code cogniz- 
ance can be taken by a Magistrate upon 
information received from any person 
other than a police officer or upon his 
own knowledge regarding commission of 
an offence, In that connection, it was 
argued that the Magistrate did not have 
any information in these cases from any 
person other than a police officer and 
also that he did not have his own know- 
ledge regarding the offences committed 
by the petitioners. ; 
have fairly conceded that under the 
old Code cognizance could be taken by 
the Magistrate in these cases op the 
ground of suspicion. According to Web- 
ster’s New World Dictionary ‘knowledge’ 
means acquaintance or familiarity (with 
`a fact, place, etc:) awareness and under- 
standing. “Suspicion”, according to the 
same dictionary means the act or an in- 
stance of suspecting guilt, a wrong, 
harmfulness etc, with little or no sup- 
porting evidence. These two words 
“knowledge” and “suspicion” therefore, 
reflect the degree of awareness and 
state of mind. In ‘suspicion the degree of 


awareness is low but it is higher in. 


knowledge. If I am right there, and I 
think I am, then there is no difficulty in 
holding that S. 190 (1) (c) of the Code is 
still wide enough to empower Magistrate 
to take cognizance on his own know- 
ledge where the report submitted by the 
eg is one coming under S. 189 of the 
Code. 


24. E E to cena mare ies 
pect that was canvassed at the Bar and 
that is that S. 190 (1) (c) of the Code 
precludes action on any information by 


a police officer and that in these cases . 


the learned Magistrates did not have any 
information other than statements re- 
corded by the police in the case diary. 
That is so but in Abhinandan Jha’s case 
(1968 Cri LJ 97) (SC) also. the basis and 
foundation of suspicion: was the -case 
diary; the Magistrate had no other infor- 
mation. If the case diary .could be the 
basis of suspicion in Abhinandan Jha’s 


Learned counsel - 
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case then I:see no reason as to why it 
cannot be the basis of the knowledge also. 
For these reasons, I regret my inability 
to agree with brother- Uday Sinha thai 


-S. 190 (1) (b) and not S. 190 (1) (c) of 


the. Code empowers the Magistrate to 
take cognizance in a case where report 
is submitted by the police under S. 169 
of the Code. To sum up, my view is that 
in case the Magistrate does not agree 
with the police ‘report coming under 
S. 169 of the Code, it is open to him to 
send the case back for further investiga- 
tion under S. 156 (3) of the Code or in. 
case further investigation is not neces- 
sary he may. take cognizance under Sec- 
tion 190 (1) (c) of the Code on his own 
knowledge notwithstanding the contrary 
opinion of the police stureees in the 
final report. . 


25. It has hen observed that although 
the police did not send up the petition- 
ers of Criminal Misc. No, 4871 of 1976, 
Criminal Misc, No. 2369 `of 1977 and 
Criminal Mise. No, 2483 of 1977 yet it 
submitted chlarge-sheet against others. 
The concerned Chief Judicial Magistrates 
took cognizance. and issued processes 
against the persons sent up by the police 
and against the petitioners of these 
three cases as well. In the case of 
Raghubans Dubey v. State of Bihar (AIR 
1967 SC 1167) : (1967 Cri LJ 1081) it has 
been held that when cognizance is taken 
by the: Magistrate then he takes cogniz- 
ance of an offence and not against the 
offenders and that once the “Magistrate 
takes cognizance of an offence it is his 
duty to find out who the offenders really 
are and once he comes to the conclu- 
sion that apartsfrom the persons sent 
up by the police some other persons are 
mvolved then it is his duty to proceed 
against those persons also, It has also 
been held that summoning of additional 
accused is a part of the proceeding ini- 
tiated by. him on taking cognizance of 
an offence, © : 


‘The above principle is fully applicable 
to the facts of these three cases, The 
concerned Chief Judicial Magistrates 
took cognizance of the - offences and 
thereby initiated the proceeding and in 
course of that proceeding also summon- 
ed the petitioners of these three cases. 
The petitioners of these three cases in 
fact are aggrieved by the orders issuing 

processes against them under $. 204 of 
the Code. But since the orders were 
unquestionably within law they did not 
challenge these orders and raised a.lar- 
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ger question regarding . competency of 
the Magistrates to take cognizance itself. 
For these reasons, I do not see any me- 
rit in these three applications which 
must be dismissed. i 


26. So far as the other two applica- 
tions, namely, Criminal Misc. Nos, 1803 
and 1787 of 1977 are concerned, they 
also have to be dismissed. Cognizance is 
always taken of the offence. It is im- 
material as to what section is mentioned 
while taking cognizance, In these two 
cases the mere fact that the concerned 
Subdivisional Magistrates also mentioned 
some sections which were not noted in 
the charge-sheet does not make the 
order issuing processes illegal. These 
. applications also have to be dismissed. 
For these reasons, I ‘agree with brother 
Uday Sinha that the applications be dis- 
missed, 

Applications dismissed. 
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Lakhi Prasad Choudhary and others, 
Appellants v. Mohammad Matin, Respon- 
dent. 

A. F. O. O, No. 92 of 1976, D/- 13-4- 
1978:* 

Provincial Insolvency Act (5 of 1920), 
Ss. 4 (i), 9, 24 (1) — Stay — Insolvency 
Court has no power to stay proceeding 
pending suit before Civil Court, AIR 
1935 Bom 80,- Dissented from, 


If a petition is filed by a creditor or 
by a debtor under the provisions of the 
Provincial Insolvency Act for adjudging 
the debtor as an insolvent, it is the duty 
of the insolvency court to proceed un- 
der S. 24 of the Act and to decide the 
matter finally -between the parties with- 
out waiting for the decision in respect of 
the same subject-matter of dispute in a 
suit pending before the Civil Court. The 
insolvency court has also no jurisdiction 
to stay the proceeding before it till the 
matter is decided by the Civil Court as 
there is no provision in the Act. The in- 
solvency court has also no authority to 
refer the matter to the Civil Court, The 
insolvency court has full authority to 

decide any point and its decision shall 


*From order of S. K, Mallik; ist Addi. 
Dist, J. "Bhagalpur, D/- 12-3-1978). 
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be final between the parties. The’ Act 
provides complete machinery for adjudg- 
ing insolvency and, as such, the insolv- 
‘ency court has not to wait till the dis- 
pute is decided by the ` Civil Court or 
any other court. (Para 15) 
Such power of stay has been given to 
the court exercising powers under Sec- 
tion 13 (6) of the Presidency Towns In- 
solvency Act, AIR 1935 Bom 80, Dissent- 
ed from; AIR 1953 Nag 189; AIR 1941 
Mad 895; AIR 1927 Lah 111, Rel. on. 
(Para 11) 
Anno: AIR Manual (8rd Edn.) Prov. 
Inso. Act, S, 4 N. 3. 


Cases Referred: Chronological Paras 


AIR 1953 Nag 189 12 
AIR 1941 Mad 895 ; -12 
AIR 1935 Bom 80 . 12 
AIR 1927 Lah 111 12 


S. K. Sarkar and A, C. Jha, for Ap- 
pellants; R., S. Chatterjee and Naresh 
Kumar Sinha, for Respondent, 

JUDGMENT :— The petitioning: credi- 
tors-appellants preferred an appeal ‘to 
this Court under S. 75 (2) of the Provin- 
cial Insolvency Act (V of 1920) (herein- 
after referred to as ‘the Act’). 

2. The petitioning creditors-appellants 
filed an application under S. 9 of the 
Act on 17th May, 1972 for adjudging 
Md. Matin as an insolvent and also for 


-annulling the Baimokasa deed (a deed in 


lieu of dower debt) executed by Md, Ma- 
a A favour of his wife on 9th Feb., 

3. The case of the petitioning credi- 
tors 1 to 5 is that Md. Matin had exe- 
cuted a hand note on 14th Jan., 1969, 
for Rs. 23,804/- in favour of Meghraj 
Choudhary, the father of Lakhi Prasad 
Choudhary (petitioning creditor-appel- 
lant No. 1), Md. Matin (respondent No. 
1) did not pay the amount. Hence, pe- 
titioning creditors 1 to 3 and 5 filed 
Money Suit No. 7 of 1972 ‘on 11th Jan, 
1972 in the court of the Subordinate 
Judge, Bhagalpur, against Md, Matin for 
realisation of the amount due under the 
hand note mentioned above. 


4. After the filing of the suit, peti- 
tioning creditor appellant No. 6 also fil-- 
ed a mortgage suit for realising the 
consideration of the mortgage déed, 
which was executed by Md, Matin and 
his father Hazi Salamat Husain on 21st 
August, 1967. It is said that Md. Matin 


‘and his father, Hazi Salamat had pur- 


chased five power-looms, machineries and 
-on the 
said date,..namely, 2ist August, 1967, 
from. cernitarappeliant No. 6 and in lieu 


i 
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of the selling price respondent. No. 1 
and his father had executed a register- 
ed mortgage bond for Rs. 43,200/- in 
favour of petitioning creditor No. 6. 


Hence, the petitioning creditors-appellants © 


filed an application on 17th May, 1972 
before the insolvency court for adjudg- 
ing Md. Matin as an insolvent as well as 
for annulling the Baimokasa deed dated 
9th February, 1972. 

5. The application was resisted by 
Md. Matin on the ground that the appli- 
cation of the petitioning-creditors is not 
maintainable unless and until the rela- 
tionship of debtor and creditor is decid- 
ed by the Civil Court in the two suits. 
He also denied the relationship of credi- 
tor and debtor between the parties. 


6. On these facts, the insolvency 
court (hereinafter referred to as “court”) 
dismissed the application of the credi- 
tors-appellants under S. 25 of the Act. 
The Court below was of opinion that 
the creditors must get a decision in their. 
favour as creditors in the suits pending 
in the Civil Court and thereafter they 
may come to this Court with a fresh pe- 
tition under S. 9 of the Act, It is rele- 
vant to quote the reasoning of the court 
below which is as follows in paragraph 
No, 12 of the judgment: ` 


“In view of my above discussions, I 
hold that since suits are pending be- 
tween the parties for realisation of the 
debts alleged in the insolvency petition, 
this Court will not. go into the question 
of relationship of debtor and ` creditor 
specially when the opposite party has 
denied the debt. Since no finding can 
be given regarding the relationship of 
debtor and creditor between the parties 
in this proceeding, the petitioners at this 
stage will not be entitled to get the ad- 
judication under S. 27 of the Act. The 
petitioners must first get the decisions 
in their favour as creditors in the suits 
pending and then they may come for- 
ward with a fresh petition under S. 9 of 
the Act.” 


T. The court was of opinion that 
since the two suits are pending between 
the parties in the Civil Court, this Court 
will not decide the question of relation- 
ship of debtor and creditor. In our opin- 
ion, the court below erred in law in 
holding so. 


8. The short ' question for” dedaoh ine 
this. appeal is :— Whether the insolvency - 


court can stay the hearing of the insolvy- 
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question, it is necessary to go through 
the relevant provisions of the Act. 

9. Section 4 (1) of the Act provides 
that the insolvency court shall have full 
power to decide all questions, whether 
of title or priority, or of any nature 
whatsoever, which may arise for conside- 
ration in the insolvency proceeding, Sec- 
tion 4 (2) of the Act provides that not- 
withstanding anything contained in any 
other law for the time being in force 
and subject to the provisions of this Act, 
every such decision shall be final and 
binding for all purposes as between the 
parties and all claimants claiming under 
both the parties, On a perusal of Sec-| 
tion 4 (1) of the Act, it is clear that the 
Legislature has empowered the insolv- 
ency court to decide all questions of any 
nature which may arise for consideration 
in the proceeding. It also provides that 
such decision shall be final for all pur- 
poses between the parties. 

10. It is, therefore, clear that if a pe- 
tition is filed either by a creditor or a 
debtor under the provisions of the Act, 
it is the duty of the insolvency court 
to hold enquiry as laid down under Sec- 
tion 24 of the Act. The insolvency court 
has no option to stay the hearing of the 
petition before it, as there is no specific 
provision to that effect in the Act. When 
a petition is filed by a creditor under 
S.9 of the Act, the insolvency court 
shal] consider under S. 24 as to whether 
the applicant-creditor or debtor is entitl- 
ed to present the petition or not. It will 
also hold an enquiry in the case of an 
application by the creditor as to whether 
the debtor has committed any act of in- 
solvency alleged against him. It is, there- 
fore, clear that while holding an enquiry 
under S. 24 (1), the court shall hold en- 
quiry in respect of the relationship of 
creditor and debtor between the parties. 
It will also examine about the existence 
of the debt as well as the acts of insolv- 
ency committed by the debtor. The 
court has no option but to proceed in 
the matter-in accordance with S. 24 of 
the Act. The court has no option to re- 
fer the matter to the Civil Court., The 
court has no option to stay the proceed- 
ing before it, while the suit was pend- 
ing in respect of the same subject-matter 
before the Civil Court for the simple 
reason that there is no provision for 
staying the petition before the court. 


11. It is a séttled law that if the 


Legislature empowers a' certain court to 
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after to hold final enquiry in respect of 
' the subject-matter of dispute, then in 
that case that court cannot shirk its 
. responsibility and wait till the matter is 
decided in any Civil Court. In. the pre- 
sent case, the Act empowers the -. court 
under S. 24 (1) of the Act to hold -an 
, enquiry -about the existence of a debt, 
about the relationship between the cre- 
ditor and the debtor and about the -acts 
of insolvency committed by the debtor. 
After holding its preliminary enquiry 
under S. 24 (1), the court is empowered 
` to make final adjudication about the in- 
solvency. It is, therefore, clear that the 
‘|Legislature has empowered the court to 
hold a preliminary enquiry under Sec- 
tion 24 (1) of the Act and to adjudge 
_jthe matter’ finally about the insolvency 
[under the provisions of the Act. . If it is 
iso, a complete machinery has been pro- 
jvided by the Act and. the court cannot 
act in a way which does not fall within 
its purview by the provisions of the sta- 
tute, There is no provision in the Act 
to stay the proceeding pending before 
the insolvency court. There is such a 
provision as S. 13 (6) in the Presidency 
Towns Insolvency Act (III of 1909) which 
runs as follows: 

(6) Where the debtor appears on the 
petition and. denies that’ he is indebted 
to the petitioner, or that he is indebted ~ 
to such an amount as would’ justify the 
petitioner -in presenting a petition against 
him, the court, on such security (if any) 
being given as the court may require 
for payment to the petitioner of the debt 
which may be esablished against the 
debtor in due course of law, and of the 
costs -of establishing the debt, may, in- 
stead of dismissing the petition, stay all 
proceedings .on.the petition for such time 
as.may be required for trial of the ques- 
tion relating to the debt.” 


Such power of stay has “been given to 
the court -exercising powers under ` Sec- 
tion 13 (6) of the Presidency Towns In- 
solvency Act. In the absence of such a 
| provision in the Act, the court cannot 
stay the proceeding before it. The court 
also cannot refer'the matter to the .Civil 
Court, The court also could not wait 
till the subject matter is decided by the 
Civil Court, Hence, we hold that the 
court below has erred in law in holding 
that the petition filed by the creditors 
is dismissed till the relationship of cre- 
ditor and Genter is decided by the Civil 
Court. 


12. In this connection,’ the learned 
counsel for the appellant relied on a de- 


Lakhi Prasad v. Md. Matin 


A.L R. 


cision in Deorao Raoji v. Ramji Baheraji 
(AIR 1953 Nag 189), In that case, a 
Division Bench of the Nagpur High Court 
, held as follows. (at p. 191): 


“In our judgment, the insolvency court 
cannot leave the insolvency matter sus- 
pended for years while the. matter is 
being fought out elsewhere. Such is not 
the intention to be a from the 
-Act as a whole.” 


It is for this reason that the Division 
Bench of the Nagpur High Court in Deo- 
rao Raoji’s case (AIR 1953 Nag 189) dis- 
sented from the decision of the Bombay 
High Court in Gopikabai v. Chapasi 
Lohana (AIR 1935 Bom 80). In Bombay 
case, a learned single Judge of that 
court was of opinion that the insolvency 
court has the power to refer the parties 
to a regular suit. ..We respectfully -dis- 
agree with decision of the learned single 
Judge of the Bombay High Court and 
we accept the decision of. the Division 


` Bench of the. Nagpur High Court.in Deo- 


rao Raoji’s:case (AIR 1953 Nag 189). 
Learned counsel for the appellant also 
relied on a Division Bench decision of 
the Madras High Court in Mundla Gangi 
Reddi. v. Golla Narasimha Reddi (AIR 
1941 Mad 895). The Division Bench. of 
the Madras High Court has held that 
the dismissal of the insolvency.‘ petition 
outright is wrong. In the Madras case, . 
the insolvency court dismissed the peti- 


- tion and directed the creditor to go to 


the Civil Court. On appeal, the Divi- 
sion Bench of the High Court set aside 
the order of the court below.. We agree 
with the decision of the Madras High 
Court, Learned counsel for the appellant - 
also relied on’a single Judge. decision of 
the Lahore High Court in Hukam Chand 
v. Ganga Ram (AIR 1927 Lah 111). The 
learned single Judge rejected the argu- 
ment of stay to be granted by the in- 
solvency court, because there is no such 
provision in the Act, It is for this rea- 
son that the learned single Judge set 
aside the order of the insolvency court 
and held that the insolvency judge was 
bound to make enquiry as to the right 
of the petitioning creditor to present 
the petition. Relying on these decisions, 
we hold that the insolvency court erred 
in law in -dismissing the petition till the 
relationship of creditor and debtor is de- 
cided in the two suits filed by the credi- 
tors, We also hold that there is no such 
power vested in the insolvency court. If 
a petition is presented by a creditor or 
debtor under Section 9 or under Sec, 10- 
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of the Act, ‘the insolvency court is 
bound to hold an enquiry as laid down 
under S, 24 of the. Act: 


13. There is another aspect of the 
matter, and that is this> If this petition 
is dismissed by the insolvency ~ court, 
then the second application will be bar- 
red under S. 9 (c) of the Act. S. 9 (c) 
of the Act provides that the petition 
should be filed within three months from 
the date of occurring of the act of in- 
solvency, In the present case, the act 
of insolvency occurred on 9th Feb, 1972, 
when Md. Matin had executed a Bai 
mokasa deed in lieu of dower debt in 
favour of his wife (opposite party No. 2). 
The act of insolvency occurred on 9th 
Feb. 1972, and, if the petitioning credi- 
tors had not filed their petition under 
Section 9 of the Act within three months 
from 9th Feb, 1972, then it would have 
been barred by time under S. 9 (c) of the 
Act, In this view of the matter also. we 
hold that the dismissal of the petition 
of the petitioning creditors is not in 
accordance with law. 


14. In this view of the matter, we 
set aside the impugned order and direct 
the insolvency court to proceed in ac- 
cordance with law under S. 24 of the 
Act and decide all questions between the 
parties which may arise for considera- 
tion in this case and he should not wait 
for the decision in the two suits (men- 
tioned above). We also hold that the 
court below erred in law in dismissing 
the petition under S. 25 of the Act. 


15. The point of law may be summa- ` 


rised thus: 


If a petition is filed by a creditor or 
by a debtor under the provisions of the 
Act for adjudging the debtor as an in- 
solvent, it is the duty of.the insolvency 
court to proceed under S. 24 of the Act. 
and to decide the matter finally between 
the parties without waiting for the deci- 
sion of the subject-matter of dispute by 
the civil court, The insolvency court has 
also no jurisdiction to stay the proceed- 
ing before it till the matter is decided 
by. the civil court as there is no provi- 
sion in the Act. The insolvency court 
has no authority to refer. the matter to 
the civil court. The insolvency court has 
full authority to decide any point and 
its decision shall be final between the 
parties. The Act provides complete ma- 
chinery for adjudging insolvency and, as 
such, the insolvency court has not to 
wait till the dispute is decided by the 
civil court or any other courts. 
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16. In the result, the appeal is allow-, 
ed and the judgment of the insolvency 
judge dated 12th March, 1976 is set _ 
aside. The DS will bear their own 
costs, 

äppel allowed. 
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certain orders passed in a proceeding un~- 
der S. 16 (3) of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisi-~ 
tion of Surplus Land) Act, 1961 (herein- 
after ‘referred to as ‘the Act’) are with- 
out jurisdiction and for a decree for re- 
covery of possession of the land in dis- 
pute with mesne profits, The State of 
Bihar and the Subdivisional Officer, 
Aurangabad, who had passed the orders 
in the impugned proceedings were add- 
ed as defendants 3 and 4 after filing of 
the suit, but were later expugned, Twa 
questions have been raised in this ap- 
peal, namely, (1) whether the suit is at 
all maintainable; and (2) whether the 
State of Bihar and the Subdivisional Of- 
ficer, Aurangabad are necessary parties 
to the suit, in whose absence the’ suit 
cannot be decreed. A learned single 
Judge, who heard the second appeal ear- 
lier has referred it to a Division Bench, 


2. In the month of Sept., 1964 a sale 
deed was executed in regard to the sult 
land, fully detailed in the plaint, by 
Juga Singh, the defendant No. 5, in fav- 
our of the plaintiff. . On the 30th of 
Sept., 1964 the defendant appellants filed 
an application under S, 16 (3) of the. Act 
which was registered as Case No. 16 of 
1964-65 by the authority, i. e., the Sub- 
divisional Officer, Aurangabad, who is 
the Collector for the purposes of the 
Act. The defendants claimed that they 
are neighbouring raiyats and are entitl- 
ed to pre-empt. The Subdivisional Off- 
cer entertained the application and pass« 
ed an order on that very day directing 
the deposit of the consideration money 
along with the additional amount of ten 
per cent. The claim was contested by the 
present plaintiff, but ultimately the pra- 
yer for pre-emption was allowed on the 
6th of Dec., 1965. An appeal provided 
under the Act was filed and was also 
dismissed on the 3rd of Aug., 1966, On 
the 18th of Aug., 1966 the present suit 
was filed and several grounds were 
taken in the plaint. Subsequently an am- 
endment of the plaint was allowed 
whereby it was pleaded that since the 
sale deed executed in favour of the 
plaintiff was registered-on the 2nd of 
Dec., 1964, the proceeding in Case No. 16 
of 1964-65, having been started on the 
30th of Sept., 1964-was without jurisdic- 
tion. io s 


3. The suit was defended by the ap- 
pellants inter alia, on the grounds that 
the State of Bihar and the Subdivisional 
Officer, Aurangabad. who is Collector 'un= 


A.I. R. 


der the Act and had passed the order 
dated the 6th of Dec, 1965 in the pro~- 
ceeding were necessary parties; and, 
that the Civil Court has no jurisdiction 
to entertain the suit. 


4. The trial Court dismissed the suit, . 


but on appeal by the plaintiff, the lower 
appellate court has decreed it, It has 
been held that the orders passed in the 
impugned proceedings were without 
jurisdiction and void and the sale deed 
executed in pursuance of the order in 
the proceedings did not confer any right, 
title or interest on the defendants, The 
reliefs asked for in the plaint have been 
granted. . i 


5. Mr. Prem Lal appearing for the 
appellants has-.contended that the deci+ 
sion of the lower appellate court is er~ 
roneous and illegal on both the pointa 
formulated above. . : 

6. On the question whether the State 
of Bihar and the Subdivisional Officer 
are necessary parties to the suit or not, 
we think that the answer is dependent 
on the point whether the impugned de~ 
cision passed in the proceeding is com~ 
pletely void or not. If the finding be in 
favour of the order being void and nul- 
lity, in that event, the Civil Court has 
merely to ignore the same collaterally. 
It will not be necessary in that case to 
set aside the order, and the presence of 
the State of Bihar and Subdivisional Of 
ficer cannot be insisted upon. If, on tha 
other hand, it is held that the order 
passed by the Subdivisional Officer ia 
not without jurisdiction, then in view 
of the decision which we are proposing 
to give on the second point, the suit will 
have to be dismissed as not maintainable, 
and a decision on this question will not 
be necessary. We, therefore, propose to 
deal with the other -question which ap“ 
pears to be decisive “in the present liti- 
gation. ; 

7. Mr. Prem Lal contended that the 
impugned decision in the proceeding may 
be incorrect, but it is not possible to 
hold that the same is absolutely without 
jurisdiction. He placed reliance on the 
judgment of the Supreme. Court in Hira~ 
lal Agrawal v. Rampadarath Singh (AIR 
1969 SC 244), Relying upon the obser 
vations in para, 17 of the judgment Mr. 
Lall invited us to hold that the fact whe- 
ther the sale deed in question was ac 
tually registered or not within the mean~ 
ing of the Registration Act before the 
application under S. 16 (3) of the Act 
was entertained does not go to the root 
of the matter.: The jurisdiction of the 
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Collector, it was suggested, does not de- 
pend upon this fact. Mr, Lal further 
placed the provisions of S. 43 of the Act 
which is in the | following terms ‘and 
urged that the decision of the Civil Court 
is barred thereby :— 


“43, Bar of jurisdiction of Civil Court—~ 
(1) Save and except as provided in this 
Act, no Civil Court shall have jurisdic 
tion to settle, decide or deal with any 
question which is by or under this Act, 
required to be settled, decided or dealt 
with by the Board of Revenue, the 
Commissioner, the appellate authority or 
the Collector. 


- (2) No order of the Board of Revenue, 
the Commissioner, the appellate autho- 
rity or the Collector made under this 
Act, shall be questioned in any Court.” 
He also’ placed a decision of this Court 
in Narendra Kumar Ghose v. Sheodeni 
Ram (AIR 1972 Pat 1) and urged that 
the facts of that case provided an illu- 
stration of the operation of S, 43 of the 
Act barring the jurisdiction of the Civil 
Court. 


8. : The decision of the Supreme. Court 
in Hiralal Agrawal’s case (supra), so far 
it is relevant to the present; question, 
has been the subject-matter of interpre~ 
tation by several Division Benches of 
this Court in past and we do not consi- 
der it necessary to reconsider the inter~ 
pretation again, An argument similar to 
one advanced on behalf of the 
appellants was pressed in C.W.J.C.. No. 
133 of 1969 (Budhnandan Ram v. State 
of Bihar) which was decided by this 
Court on. the 30th of Jan., 1970 by. Mr. 
Justice Untwalia (as he then was) and 
Mr; Justice S. N. P. Singh. ‘After a very 
elaborate consideration of all the  rele- 
vant aspects on the matter, the Division 
Bench. held-that if some action was taken 
by the Collector on an application filed 
before the registration of the..sale deed 
in question, the entire ‘proceeding com- 
menced on such an application was void 
and without: jurisdiction and such an ap~ 
plication had to fail on that ground 
alone. It was pointed out that in such a 
case the Collector could have permitted 
the application to be withdrawn -to be 
refiled later on within the period of 
limitation or could have. refused to en- 
tertain the application by ‘refusing to 
take cognizance of it. But if the Collec« 
tor entertained: the application and pass- 


ed any orders thereupon, then there was 
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present - 


‘jurisdiction of the 
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` no escape but to hold” that the entire 


proceeding was null and void. Mr. Jus-- 
tice Untwalia (as he then was) had ‘to 
reconsider the point in the case of Kaule- 
shwar Singh v, Parmanand (AIR 1972 
Pat 407). He again came to the same de- 
éision holding that if a proceeding was 
commenced by ‘taking action on an ap- 
plication filed for pre-emption before 
completion of registration of the sale 
deed, then the proceeding was without 
jurisdiction and void. It was pointed out 
in para,.2 of the reported judgment that 
this view was taken in several other 
cases, each one decided by a Division 
Bench. It was reiterated on several oc- 
casions that such a proceeding started 
prematurely was void ‘ab initio and 
could not become a good proceeding later 
on after the registration was complete 
during its pendency. The decisions men-| . 
tioned above as well as the other deci- 
sions referred to in the reported judg- 
ment are binding on us and we, accord- 
ingly, hold that the entire proceeding in 
the Case No. 16 of 1964-65 was void ab 
initio and without jurisdiction and ‘the 
orders passed therein are nullity, be- 
cause cognizance of the application was 
taken -by passing orders as mentioned 
above (vide Ext, 2) on the 30th of Sept., 
1964, i. e, before registration of the sale 
deed. was complete. 


-9. “The: only question which now re- 
mains is to consider as to whether the 
suit is maintainable in spite of the bar 
of S. 43 of the Act. The decision in Ram 
Swarup v. Shikar Chand (AIR 1966 SC 
893) has been relied upon before us. by 
both sides: Mr, Lall argued that only 
in such casés as are enumerated in para- 
graph 13 of the reported judgnient, it 
can be held that a suit is maintainable. 
It is- firmly established that the juris- 
diction of the Civil Court to deal with 
civil rights can be excluded by the 
Legislature, but the statutory provision 
in this regard must be express and clear. 
After recognising this well established 
principle, the Supreme Court proceeded 
to say that the bar created hy the rele- 
vant provisions of statute excluding the 
Civil Court cannot, 
however, operate in cases where the 
plea raised before the Civil Court goes 
to the root of the matter and would, if 
upheld, lead to the conclusion that the 
impugned order is a nullity. In that case, 
the Supreme Court was concerned with 
a section in the U. P. (Temporary) Con- 


trol of Rent and Eviction’ Act raising a 
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bar against the jurisdiction of the Civil © 


` Court and in that connection, the Court 


‘N 


‘gave certain illustrations in para, 13 of 
the judgment where a suit could be held 
to be maintainable. The learned Judges 
did not make an exhaustive enumeration 
of all the cases in which suits could be 
maintained. Besides, the 
which have been given by the Supreme 
Court being referable to another Act do 
not help us in deciding the scope of the 
bar of section of the Bihar Act, What 


-has been held in unambiguous terms in 


the decision is that if the proceedings or 
the orders passed therein are completely 
without jurisdiction, then-the bar to the 
maintainability of a suit in the ordinary 
Civil Court would not apply. This prin- 
ciple fully covers the appeal before us. 
The point is also supported by the view 
taken by a Division Bench of this Court 
is Jagdeo Gope v. State of Bihar (1965 
BLJR 744), The petitioner, in that case, 
challenged.an order passed under the 
Bihar Public Land Encroachment Act 
and.the application was refused on the 
ground that the alternative remedy by 
way of a suit was available to the peti- 
tioner. It was contended on behalf of 
the petitioner that the. ` suit was-, not 
maintainable in view of the provisions of 
S. 16 of that Act which barred the juris- 
diction of the Civil Court. Repelling the 
argument, this Court held that the bar 
referred only to such orders which were 
passed under the Act'and if the peti- 


` tioner could satisfy that the decision in 


the impugned proceeding was without 
jurisdiction, the bar would not apply. 
We, therefore, hold’ that the bar raised 
by S. 43 of the Act. does not operate 
qaas the manreinahety. of the pre- 
sent suit.. : 


10. We have already indicated above 
that the State of Bihar and the Subdivi- 
sional Officer are not necessary parties 
to the suit, if the impugned orders ie 
ed in the land reforms proceedings be 


. held to be without jurisdiction. - 


11. In the result, it must be held that 
there is no merit in this appeal which 
must be dismissed, but without costs. 


Appeal. dismissed. 
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Bhagelu Mian, Petitioner v. Mahboob 
Chik. and others, Opposite Parties. 

Civil Revn. No. 602 of 1977, D/- 4-1- 
1978." | : 

(A) Civil P. C. (5 of 1908), 0. 39, R. 1 
(Patna) — Delivery of possession in cases 
other than sale in execution — O. 39 
R. 1 has no application and injunction 
could not be refused .on the basis of Pro- 
viso 2 to R. I. 

‘Rule 1 of O. 39 applies- to a case, leav~ - 
ing aside others mentioned in the rule, 
where property is wrongfully: “sold in 
execution of a decree”, It does not apply 
to a case where _ property is to. change 
hands without there -being. a sale in 
execution. (Para 6) 

In a decree for partition, passed on the 
basis of an award of the arbitrator,. there 
was no question of sale in execution. It - 
was only a question of delivery of posses- 
sion according to the shares and the 
allotments made to the parties, Obvious- 
ly. therefore, the instant case did not 
fall within the four corners of O. 39 
Ri - (Para 6) 


As the second proviso to R. 1 (Patna) 
is intended to cover cases arising in the 
course of execution proceeding and relat- 
ing to sale, confirmation of sale or del- 


A.L R 


very of possession as a result 
of such sale, the proviso was 
not attracted at -all and the court. 


érred in refusing to grant injunction on 
the basis of the said proviso. (Para 7) 
Anno: AIR Comm. Civil P. C. (8th 
Edn:}, O. 39 R. 1 eats) O. 39 R. 1 
Note 10. 
(B) torerpieraon of Statutes — 
Proviso. 


A proviso has generally. the purpose of 
modifying the general principles enun- 
‘ciated in a general rule. (Para 7) 

(© Civil P.C. (5 of 1908), S. 151 
0.39 R. 1 — Order for temporary injunc- 
tion can be passed under inherent powers 
in circumstancés not- covered by O. 39. 
AIR 1962 SC 527, Foll. (Para 8) 

Held: this was a fit case where interest 
of justice dictated the grant of an order of 
interim injunction. . © (Para 9) — 

Anno: AIR Comm, Civil P. C. (8th 
Edn.), S. 151 N. 2 (B); O. 39 R. 1 N. 3. 
Cases Referred: Chronologicaf Paras 
AIR 1962 SC 527 8 


®(Against order of Murli Prasad Sinha 
3rd Addl J.. Agra, D/- 12-5-1977.) 
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AIR 1959 Andh Pra 310 (FR). 6 
AIR 1959 Ker 45 a. 6 
ILR (1959) 9 Raj 1064 6 
AIR 1930 Lah 850 - 6 


Pranab Chatterjee, Ganga Prasad Roy, 
Sadanand Roy and Rama Shankar Pra- 
dhan, for Petitioner. 


ORDER:— The petitioner has come up 
against an order refusing to grant ad 
interim injunction against the defendants 
from taking possession of a ‘property in 
execution of a decree. 


2. The petitioner having pesi unsuc- 
cessful in a proceeding under O. 21 R. 97 
of the Civil P. C. (hereinafter referred to 
as ‘the Code’) filed the present suit under 
O. 21 R. 103 of the Code, The circum- 
stances which gave rise to the suit are 
as follows. According to the petitioner 
the house in suit originally belonged to 
ome Md. Hussain who granted a Rehan to 
one Kupan Rai in the year 1924 who in 
his turn had assigned his interest to 
Sobrati (father of the - plaintiff) and his 
brother Teju and delivered possession to 
them. This was in the year 1926. In the 
vear 1936 again Md. Hussain granted a 
second Rehan to Sobrati and Teju. By 
virtue af these transfers Sobrati and Teju 
continued to be in possession. In the year 
1945 they partitioned their properties and 
the house in dispute fell to the share of 
Sobrati, father of this petitioner and 
after him the petitioner came into and 
continued to be in possession, There was, 
however, a partition suit filed by defen- 
dant Mahboob against the aforesaid Teju 
and others. The dispute between the par- 
ties was referred to arbitration, As a 
result there was an award and a decree 
on its basis, Mahboob, therefore, levied 
execution and there was an order for 
delivery of possession. During the course 
of such delivery there was obstruct’on 
by the petitioner giving rise to the pro- 
ceeding under O. 21 rule 97 which was 
decided adversely to the petitioner and 
hence the suit. 


3. The defence case, on the other 
hand, is that the property belonged to 
the father of -Md. Hussain, namely Sher 
Ali who has transferred the same as 
dower debt to his wife Rahiman in the 
year 1314 Fs and Rahim had made a gift 
of the said property to her grandson 
Sher Mohammad. The defendants thus 
say that the plaintiff had acquired no 


title by virtue of the mortgage executed. 


by Md. Hussain. 


4. During the pendency of ‘the suit 
the 


Bhagelu Mian v. Mahboob Chik, (M. M. Prasad J.) 


petitioner filed an application for- 
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injunction against the defendants from 
taking possession of the property in exe- 
cution of the decree drawn up on the 
basis of the arbitrator's award, The trial 
court found against the. plaintiff:on all the 
points — existence of prima facie case, 
balance of convenience and irreparable 
loss. The appellate Court, however, 
came to different conclusions. It found 
that the petitioner had been im possession 
of the property since 1931; that he was 
not bound by the decree as a result of 
arbitration proceeding not being a party 
thereto and .thus found that the plain- 
tiffs interest had not been affected there- 
by. It, however, found that in view of 
R. 1 of O. 39 of the Code as amended by 
this court he could not grant the prayer 
for injunction because the petitioner ia 
the present case had an opportunity of 
making and had made a claim during 
the pendency of the proceeding. 


5. Learned counsel for the petitioner 
has, therefore, urged that O. 39 R. 1 has 
no application in the present case and 
thus it could not be set up as a bar to 
the grant of injunction, Secondly, he has 
urged that in view of the finding that 
the petitioner has been in possession of 
the house since 1931 as evidenced by the 
documents it is obvious that the balance 
of convenience lies in his favour and it 
would be an irreparable injury to him if 
he is ousted from the house at this junc- 
ture. 


6. The crucial point for determination 
in this case is whether R. 1 of O. 39 as 
amended by this Court stands in the way 
of grant of an order of injunction. The 
lower appellate court having found on 
all points in favour of the petitioner the 
only point which, as he says, debarring 
him from issuing the order of injunction 
is R. 1 of O. 39 as amended, which reads 
as follows: 


“Where in any sult it is proved by 
affidavit or otherwise— 

(a) that amy property in, dispute in 
the suit is in danger of being wasted, 
damaged or alienated by any party to 


the suit, or wrongfully sold in execution 
of any decree; or- 


(b) that the defendant threatens or 
intends to remove or dispose of his pro- 
perty with a view to defraud his credi- 
tors the court may by an order grant in- 
junction to restrain such act, or. make 
such other order for the purpose of stay- 


ing and preventing the wasting, damag- 


ing, alienation, sale, removal or disposi- 
tion of the property, or dispossessing or 
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otherwise ` causing injury or loss as the 
Court thinks fit, until the disposal of the 
suit or until further orders. . 


Provided that no such temporary in- 
' function shall be granted if it would con- 
travene the provisions of S, 56 of the 
Specific Relief Act (Act 1 of 1877): : 


Provided further that an injunction to 
restrain a sale, or confirmation of a sale 
-or to restrain delivery of possession, shall 
not be granted except in a case where the 
applicant . cannot lawfully prefer, and 
could not lawfully have preferred, a claim 
to the property, or objection to the sale, 
or to the attachment preceding it, before 
the Court executing the decree.” 


Reading the aforesaid the court below 
came to the conclusion that an in- 
junction restraining delivery of possession 
could not be granted in any case where 
the applicant can lawfully prefer or 
could have so preferred a claim. Learn- 
ed Counsel has urged, amd rightly so, 
that R. 1 of O. 39 applies to a case, leav- 
ing aside the others mentioned in the 
rule, where property is wrongfully “sold 
in execution of a decree”. In other words, 
it is urged that R. 1 does mot apply to a 
case where property is to change. hands 
without there being a sale in execution. 
It is obvious from a reading of the Rule 
itself that sub-rule (1) (a) is to apply so 
far as its last part is concerned to a case 
where a property is in danger of being 
wrongfully sold in execution of a decree. 
In this connection I would like to men- 
tion that question had arisen in the past 
whether where a sale in execution of a 
decree has already taken place an order 
of restraint against the delivery of pos- 
session following such a sale could be 
issued? On this point there was conflict 
of opinion between different High Courts, 
Lahore High Court holding on the one 
hand that it could be done whereas Ra- 
Jasthan, Andhra Pradesh and Kerala 
High Courts holding to the contrary. (See 
ATR 1930 Lah 850, AIR 1959 Ker 45, ILR 
(1959) 9 Raj 1064 and AIR 1959 Andh Pra 
310). (FB). The amendment having been 
made by this Court to the said rule by 
adding the two provisos aforesaid, the 
position is clear that injunction in re- 
straint of delivery of possession mav be 
made, The- question still remains whe- 
ther delivery of possession in cases other 
than those of sale in execution ofa decree 
can be restrained under R.1 of O. 39. In 
_the instant case undisputedly there has 
` jheen' no sale in any execution. The suit 


3... ;which gave rise to the decree ‘was a suit 


for partition and the dispute between’ the 


.of sale in execution of a decree. 


parties. was settled by an award of the 
arbitrator and on its basis the decree was 
passed. - In such a decree ‘there is no 
question of sale in execution. It is only 
a question of delivery of possession 
according to the shares and the allot- 
ments made to the parties, Obviously in 
the instant case the. claim for injunction 
is not based on the ground that the pro- 
perty is in danger of being wasted or 
damaged or alienated or wrongfully sold 
in execution of a decree, It is not a case 
either attracting čl. (b) of R. 1. Obvious- 
ly, therefore, the instant case does not 
fall within the four corners of R, 1 of 
O. 39 of the Code. : 


7. Coming now to the amendment 
made by this Court I have underlined the 
word ‘the’ which has been substituted 
for ‘the word ‘a’ in cl. (a), 
amendment has been made by addition 
of two provisos to the Rule. It is well 
known that a proviso has generally the 
purpose of modifying the general princi- 
ples enunciated in a general rule. Here 
R. 1 enables a court to grant injunction. 
in the cases mentioned therein, The first 
proviso takes away from that right by 
laving down that no such. injunction 
shall be granted if it contravenes S. 56 
of the Specific Relief Act. The second 
proviso has again the same effect of tak- 


ing away from the main provisions by _ | 


laying down an injunction of the nature 
mentioned’ in this proviso including a 
restrain on delivery of possession shall 
not. be granted in such cases. The pro- 
viso has, however, to be read along with 
the main rule. The Rule itself speaks 
The 
proviso must. therefore, be read in that 
context. The restraint on delivery of pos- 
session provided for in the second pra- 
viso must be so read as to be harmoni- 
ous to the parent Rule and must neces- 
sarily relate to the delivery of possession 
in respect to a property sold in execu- 
tion of a decree. The counsel for the 
petitioner has said that he has not been 
able to find out any decision of this 
Court on this point and it is one of first 
impression. Be that as it may. I have no 
difficulty in interpreting the amendment 
made by this Court to R. 1 of O. 39 of 
the Code. It is obvious from the wordings 
of the proviso itself. It is said that no 


‘injunction would be granted in such cases 


where a person could lawfully prefer a 
claim to the property or objection to the 
sale or to attachment preceding it before 


“the court -executing the decree. Emphasis: 


should: be laid on: the' words: "the Court’ 
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executing the decree.” The claim obvi- 
ously can be made before such. Court 
That may be under O. 21 R. 58 or it may 
be in a proceeding under O. 21 R. 97 of 
the Code, The entire proviso thus appears 
to be intended to cover cases arising in 
the course of execution proceeding and 
relating to sale, confirmation of sale or 
delivery of possession as a result of 
such sale. The instant case ig thus not 
covered by the provisions of R, 1 of 
O. 39 and the proviso is not attracted at 
al. The court below therefore, erred in 
refusing to grant injunction on the basis 
of the said proviso, 





8. It is now well settled that an order 
for injunction can be passed under the 
inherent powers of this Court recognised 
by S. 151 of the Code, The earlier con- 
troversy on the point has been set at 
rest by the Supreme Court in the case 
of Manohar Lal v. Seth Hiralal, (AIR 
1962 SC 527). In this case the learned 
Judges held (at p. 528) that: 

“there being no provision expressly 

prohibiting the issue of temporary injunc- 
tion in circumstances not covered by 
O. 39 or by any rules made under the 
Code, the Courts have inherent jurisdic- 
tion to issue temporary injunction in cir- 
cumstances which are not covered by the 
provisions of O. 39 of the Code, if the 
Court is of opinion that interests of jus- 
tice require the issue of such ad interim 
Injunction.” 
In this view of the matter if the circum~ 
stances of the present case justify, there 
is no impediment in the way of granting 
the order prayed for, 


9. Turning to the circumstances of the 
present case it is obvious that even 
though the title of the plaintiff has been 
assailed by the defendants on the ground 
that the original mortgagor Md. Hussain 
had no right in the property transferred 
the fact remains that the plaintiff has 


been found to be in possession of the 


property. It will be relevant to state that 
the first mortgage was made in the year 
1924, which wag never challenged at any 
earlier stage. The second mortgage was 
made in the year 1936. True both these 
mortgages were by Md. Hussain. But he 
was mot a person other than the son of 
Mossomat Rahiman and Sher Ali. It has 
also been found by the court below that 
the suit where the defendants had parti- 
tioned the property did not affect the 
interest of the plaintiff. Further it has 
bean held that the plaintiff appears ‘to 
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have come into possession on account of 
the mortgage in 1926 and there are docu~ 
ments from the year 1931 (sic) to show 
that he continued in such possession. I 
am not referring to these facts in order 


` to show that the plaintiff has a prima 


facie case because the appellate court has 
found it to be so but I am referring to 
them in order to show that this petitioner 
has been found to be in possession of the 
property from the year 1945, It has been 
also found that he was Im possession as 
a result of which the proceeding under 
O. 21 R. 97 of the Code had arisen. The 
plaintiff has made out even a case of 
adverse possession. It is urged that the 
right to redeem the two mortgages had 
come to an end and assuming that he 
had not derived any title from Mobam-~ 


mad Hussain yet being in possession for 


the statutory period to the knowledge of 
the real owners he had perfected his 
title by adverse possession. Be that as it 
may, the question of plaintiff's title has 
yet to be determined finally in this suit. 
I have no doubt that interest of justice 
does require that he should not be allow- 
ed to be ousted until the right to the 
property is finally decided. It has been 
urged that he has no other house to live 
in. The trial court while considering the 
question of balance of convenience does 
not appear to have considered this state< 
ment of fact. That apart there is no 
denial that the plaintiff is in actual pos- 
session, In that view of the matter if the 
plaintiff is to be thrown on the street it 
would be in my view an irreparable in- 
jury. This is a fit case where interest of, 
justice dictates the grant of an order of! 
interim injunction, 


10. For the reasons mentioned above 
I would set aside the order passed by the 
courts below and restrain opposite party 
No. 1 from taking delivery of possession 
of the house in dispute during the pen- 
dency thereof. The trial court will ex- 
pedite the hearing of the suit. 


IL In the result this application fs 
allowed. There being, however, no ap~ 
pearance of the opposite party, there will 
be no order as to costs, 


Application allowed, 
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Janardan Yadav and Petia 
ffoners v. The Bihar State Sunni Waqf 
re Patna and others, Opposite Par- 


Civil Revn. No. 74 of 1977, Dj- 13-12- 
1977.* 

(A) Wakf Act (29 of 1954), S. 36-B (4) 
»— Appeal under — Amendment of memo 
of appeal — Sought to add words that 
“order of Collector be set aside?” — Held 
should have been allowed, 


The petitioner preferred appeal against - 


the Order of Collector passed under 
S. 36-B (2) giving possession of certain 
property’ to Waqf Board. However in 
memorandum of appeal the petitioner 
sought setting aside of order of the 
Chairman of Waqf Board in pursuance 
of which the Collector passed order ap- 
pealed against, By application he sought 
to amend a memorandum of appeal to 
add prayer to the effect that the order 
of the Collector be also set aside. 


Held; amendment should have been 
allowed for the reasons that the appeal 
was preferred as provided umder sub- 
sec, (4) of S. 36-B; that there was no 
other appeal provided for against the 
order of Chairman of the Board and that 
the petitioner was under wrong impres- 
sion that the order of the Board was the 
substantive one and that of Collector’s 


the follow up action. (Para 5) 
There was also no question: of the 
-appeal against the order of Collector 


being barred by limitation owing to 
amendment. As the appeal was preferred 
under S. 36-B (4) within the prescribed 
period and no other appeal was separate- 
ly provided for against the order of the 
. Chairman of the Board. (Para 6) 

Anno: AIR Manual (8rd Edn), Waqt 
Act, S. 36-B, N. i. 

(B) Civil P. C. (1908) O. 6 R. 17; 
O. 41, R. 1 and S. 107 (2) — Amendment — 
When to be allowed — Amendment of 
memo of appeal can also be amended — 
Appellate Court possesses all'powers of 
trial court, , 

It is well settled that where an amend- 
ment involves merely a different or ad=- 
ditional- approach to the case, it should 
be allowed. AIR 1967 SC 96 and AIR 1968 
SC 488 Foll. (Para 6) 


"(Against order of Behari Verma, Ist 
Adal, Dist. J. Saharsa: DJ- 23-12-1976,J 
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O. 6, R. 17 no doubt provides for. the 
amendment of pleadings which means 
plaint and written statement, However in 
view of S. 107 (2) an appellate court can 
exercise the same power as the trial court 
in a suit. So the appellate court can allow 
amendment of memorandum of appeal 
by applying provisions of O. 6, R. 17. 

i (Para 7) 

Anno! 


Edn.), O. 6, R. 17, N. 13; (ii) ATR Comm: 
C. P. C. {8th Edn), O. 41, R.1, N. 18 
(iii) AIR Comm: C, P, C. (9th Edn), 
S. 107 (2), N. 9. | 

(C) Wakf Act (29 of 1954), S.36-B (4) 
=- Appeal under — To be preferred to 
“District Court” — Which means provi- 
sions of Civil P. C. would apply — Par- 
ticularly so, when no special procedure 


is prescribed under this Act. (Civil P. C.- 


(1908), S. 141). (Para 7) 
Anno: (i) AIR Manual (8rd Edn), 

Waqt Act, S. $6-B,' N. 1; (ii) ATR Comms 

C. P. C. (8th Edn.), S. 141, N. 2. 

Cases Referred: Chronological Paras 

AIR 1968 SC 488. 6 

AIR 1967 SC 96 ‘ 6 


R. S. Chatterjee, Upendra Prasad and 
O. P. Agrawal, for Petitioners; Chandra 
Shekhar, Manoj Kumar Srivastava, Sach- 
indradhari Singh, Nagendra Nath Verma 
and N. K, Agrawal, for Opposite Parties, 


ORDER:— This is an application 
directed against an order by which the 
court below has refused to allow the 
petitioners to amend their memorandum 
of appeal in the following circumstance, 


2. It appears that the opposite party. 
(hereinafter called “the Board”) made a 
requisition under S. 36-B of the Wak 
Act, 1954 (Act No. 29 of 1954) to obtain 


and deliver possession of a property. 


alleged to be a Waqf property. The Col- 
lector, accordingly, passed an order under 
Sub-sec. (2) of the aforesaid section. Be- 
ing aggrieved, the petitioners filed an 
appeal as provided under sub-section (4) 


_thereof, The provision of law under 


which the appeals was filed was mention- 
ed therein as S. 36-B (4) of the Act. It 


appears, however, that in the prayer pom 


tion the prayer was to set aside the order 
passed by the Chairman of the Board as 
also the order of the Special Officer of 
the Board, in pursuance of which, the 
order of Collector was passed. On a later 
date, however, the petitioners filed a peti- 
tion for amendment of the memorandum 
of appeal, It was explained therein that. 
the order of the Collector was passed 
only in pursuance of the order of thea 
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Chairman and the Special Officer of the 
Board; the appeal was intended to be 
one against the order of the Collector 
also and further that the order of the 
Collector was filed as annexure to the 
memorandum of appeal, It was said that 
although in the memorandum of appeal 
these facts had been clearly ‘stated and 
the provision of law under which the 
appeal was filed had also been equally 
clearly stated,.on account of inadvertent 
mistake some words had been left out in 
the portion “being aggrieved by......... v 
as also in the prayer portion of the 
memorandum and hence, an amendment 
was prayed for, to add in that portion 
words to show that the appeal was 
against the order of the Collector and 
the notice served thereunder. A prayer 
was also made to add relevant words to 
that effect in the prayer portion as well. 
Opposition was made by the Board to 
this petition, on the ground that the 
appeal was not directed against the order 
of the Collector and hence there was no 
appeal, that the order of the Collector 
had not been filed, that the amendment, 
if allowed, would change the nature of 
the case and that the appeal having be- 
come time barred, the prayer for amend- 
ment should not be allowed. The learned 
Additional District Judge on the basis of 
these objections refused to allow the 


amendment prayed for,’ Henne this ap- ` 


plication. 


3. Looking at the original memoran- 
dum of appeal, it is quite clear that the 
provisions of law, as earlier stated under 
which the appeal was filed has been 
clearly mentioned as S. 36-B (4) of the 
Act. There can be thus no doubt so far 
as this is concerned that the appeal bore 
the provislon of law under which the 
appeal had been filed and the appeal 
purported to be one under that, On the 
second point it also appears that to the 
original memorandum of appeal the 
notice which had been issued by the 
Collector under sub-sec. (2) of S. 36-B 
of the Act had been annexed. The report 
of the enquiry made under S. 36-B of 
the Act by the Special Officer of the 


Board and the order of the Board passed . 


thereon had also been appended as an- 
pexures. The court below is, thus, not 
correct in saying that the order had not 
been filed at all 


4. The questions thus which remain 
to be answered are whether the amend- 
ment would change the nature of the 
appeal as also whether the right of ap- 
peal was barred on the date of the 
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amendment and for that reason it could 
not be allowed. 

5. On the first point from what has 
been stated it is obvious that the appeal 
was filed under S. 36-B (4) of the Act. 
Jt is true that in the statement of facts 
grievance has been made against the 
order passed by the Board under the im- 
pression that the order of the Collector; 
was merely a subsidiary order and one 
which he was bound to pass on the re- 
quisition made by the Board. S, 36-B of 
the Act reads as follows: 

“36-B, Recovery of Waqf Property 
transferred in contravention of S, 36-A— 
(1). If the Board is satisfied, after mak- 
ing an inquiry in such manmer as may 
be prescribed that any immovable pro- 
perty of a Wagf entered as such in the 
register of Waqfs maintained under S. 26, 
has been transferred without the previous 
sanction of the Board in contravention 


` of the provisions of S. 36-A, it may send 


a requisition to the Collector within 
whose jurisdiction the property is situate 
to obtain and deliver possession of the 
property to it. 

(2) On receipt of a requisition under’ 
sub-sec. (1), the Collector shall pass an 
order directing the person in possession 
of the property to deliver the property 
to the Board within a period of thirty 
days from the date of the service of the 
order, 


(3) Every order passed under sub- 


-6ec, (2) shall be served— 


(a) by giving or tendering the order 
or by sending it by post to the person 
for whom it is intended; 


(b) if such person cannot be found, by 

affixing the order on some conspicuous 
part of his last known place of abode or 
business, or by giving or tendering the 
order to some adult male member or 
servant of his family or by causing it to 
be affixed on some conspicuous part of the 
property to which it relates: 
Provided that where the person on whom 
the order is to be served is a minor, 
service upon his guardian or upon any 
adult. male member or servant of his 
family shall be deemed to be service 
upon the minor. 

‘(4) Any person aggrieved by the 
order of the Collector under sub-sec. (2) 
may, within a period of-thirty days from 
the date of the service of the order, pre- 
fer an appeal to the district court within 
whose jurisdiction the property is situate 
and the decision of the district Court on 
such appeal shall be final 


i 
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Explanation— In this sub-section, 
"district court” means, in any area for 
which there is a city civil court, and, in 
any other area, the principal civil court 
of original jurisdiction, ` 

(5) Where an order passed under 
gub-sec, (2) has not been complied with 
and the time for appealing against such 
order has expired without an appeal 
having been preferred or the appeal, if 
any, preferred within that time has been 
dismissed, the Collector shall obtain pos~ 
session of the property in respect of 
which the order has been made, using 
such force, if any, as may be nec 
for the purpose and deliver it to the 
Board. 


(6) In exercising his functions under 
this section, the Collector shall be guided 
by such rules as may be made in this 
behalf by the State Government, 


It is obvious from a reading of S. 36-B 
of the Act that the enquiry is to be made 
by the Board, the decision has to be 
arrived at by the Board, the requisition 
to obtain delivery of possession has to be 
made by the Board and on receipt of 
requisition under Sub-sec. (1} the Collec- 
tor has to pass order under Sub~sec. (2) 
directing the person in possession to 
deliver the property to the Board. Sub- 
sec, (4) provides for an appeal against 
the order of the Collector passed under 
Sub-sec, (2) within a period of 30 days 
from the date of the service of the order. 
No appeal is provided as such against the. 
order passed by the Board. Thus, in the 
present case when the appeal purported 
o be one under Sub-s, (4) there is no 

om for the argument that the appeal 
was not intended to be one directed 
against the order of the Collector. It is 
quite another thing that there was an 
omission to state at two relevant places 
that the petitioners were aggrieved with 
the order of the Collector or that, the 
order of the Collector be set aside, under 
the impression that the notice was issued 
by the Collector and, therefore, the sub- 
stantive order was that of the Board. 
If they omitted to make the necessary 
prayer that would not mean that the 
appeal itself was intended to be anything 
other than an appeal against the order 
of the Collector as provided by law. It 
is well known that in order to gather 
what a plaint or a memorandum of ap- 


‘it as a whole to find out the intent and 
e purpose thereof. Pleadings are draft- 
ed in an artificial manner in this country 





‘and this fact has been noticed in so many . 
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peal is directed against, one must read . 


-There is no denial in the 
that such a memorandum of appeal was 
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decisions of Courts, It is also well settled 
that the procedural law is to help justice 
rather than hinder it, If there had been 
an appeal provided against the order of 
the Board, perhaps, it could have been 
said that the present appeal was directed 
against that order and that now if it is 
allowed to be directed against the order 
of the Collector it would change the 
nature of the case. So far as the nature 
of the case is concerned, it is well known 
that the person was really aggrieved by 
the order of the Collector passed in pur- 
suance of the requisition. There is no 
question in the present case, thus, of 
any change in the mature of the case. In 
my view, the court below has erred in 
accepting the objection made by the 
Board in this behalf. 


6. The question of limitation also does 
not arise. True, if a right is barred, the 
court must consider that prejudice would 
result to the other side. It is not a casa 
where no appeal had been filed, It is 
not a case where an appeal had been 
filed against any other order ap- 
pealable. In this case the right of 
appeal has been exercised by filing a 
memorandum of appeal as provided by 
law. It is well settled that where the 
nature of the case does mot change, in 
other words, where the other parties are 
not taken by surprise on the subject 
matter of the suit or an appeal, there is 
no question of prejudice, It is equally 
well settled that where an amendment 
involves merely a different or additional 
approach to the case, it should be allowed 
(See A. K. Gupta and Sons v. Damodar 
Valley Corpn., (AIR 1967 SC 96)). In the 
case of L. E Works v. Astt. Commr, 
Sales Tax (AIR 1968 SC 488), the learned 
Judges of the Supreme Court held that 
the expressions “appeal” and “memoran-~ 
dum of appeal” are used to denote two 
distinct things and they observed as fol- 
lows (at p. 492): 


. "The appeal is the judicial examina- 
tion; the memorandum of appeal con- 
tains the grounds on which the Judicial 
examination is invited. For purposes of 
limitation and for purpose of the rules 
of the Code it Is required that a written 
memorandum of appeal shall be filed.” 

Their Lordships said all this with regard 
to O. 41 of the Civil P. C. It follows 
from the observation aforesaid that the 
memorandum of appeal has to be filed 
within a certain time prescribed by law. 
present case 
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filed, within time, stating the correct 
position of law. The date of filing of the 
memorandum would thus determine a# 
to whether the appeal was filed within 
time or not and, it is not the ground 
raised in the memorandum which would 
do so, Therefore, in the present case it 
cannot be said that the appeal under 
S. 36-B (4) was not filed on the date 
within the period prescribed by the law 
of limitation. 


7. Counsel for the opposite has 
raised another point which deserves to 
be noticed, He has urged that the petix 
tion of amendment has been filed under 
O. VI R. 17 of the Civil P. C. which 
applies to pleadings like plaint and writ- 
ten statement alone, as would appear 
from R., 1 of O. VL Accordingly, it has 
been contended that it does not apply to 
memorandum of appeal. It has been con- 
tended that where the memorandum of 
appeal is not drawn up in the manner 
prescribed in view of R. 3 of O. 41, it 
may be rejected or returned to the ap- 
pellant for the purpose of being amended 
within a time to be fixed by the Court 
or allowed to be amended then and there, 
Learned Counsel has, further, contended 
that the provision of the Code of Civil 
Procedure relating to appeal would not 
apply to an appeal under S. 36-B (4) of 
the Waqf Act. No decision in support of 
the argument has been cited and it is 
said that the question is one of first im- 
pression. Be that as it may, the point 
does not appear to me to be of any dif- 
ficulty. S. 36-B of the Act provides for 
an appeal to the “district court” which 
means, any city civil court or a principal 
court of original jurisdiction, There are 
two things which follow from the afore- 
said, Where there is a city civil court the 
appeal lies to that Court. The forum of 
appeal has some relevancy which I shall 
point out hereafter. Under S. 141 of the 
Civil P. C. the procedure provided in the 
Code in regard to suits is to be followed, 
as far as applicable, in all proceedings in 
any court of civil jurisdiction, That pro- 
vision, however, relates to original maf- 
ters where the procedure prescribed for 
a sult can be followed. A Civil Court of 
appeal is also bound under the Code to 
follow the procedure prescribed under 


the Code, The very fact that the legis- . 


ature has made the Civil Court the 
forum of appeal, obviously indicates that 
the appeal is to be filed, entertained, 
heard and disposed of inthe manner 
provided by the Code. It is obvious that 
the Waqf Act does not provide any ‘pro- 
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cedure for the hearing of the appeal, 
There seems to be a lacuna in the Act 
in as much as it does not contain any 
provision making the procedure prescrib- 
ed in the Code of Civil Procedure applic- 
able to appeals under S. 36-B (4) of the 
Act. Perhaps, the legislature would do 
well to say so; but even in the absenca 
of such a provision, I cannot persuade 
myself to believe that the court of ap- 
peal is left to follow any procedure which 
it likes or which it may lay down for 
itself. while hearing an appeal under 
S. 36-B. In the absence of anything con- 
trary to that contained in the Civil P, C 
it logically follows from the fact that the 
appeal is provided to Civil Court that 
the Civil P, C. in that respect should 
apply. I am umable to accept the con- 
tention that the Civil P. C. not being 
applicable to appeals under S. 36-B, the 
memorandum of appeal could not be 
amended. O. VI R. 17 of the Code no 
doubt provides for am amendment of 
pleadings which means plaint and writ- 
ten statement, In view of sub-sec. (2) of 
S, 107 of the Code, however, an Appel-, 
late Court can exercise the game power 
as the trial Court in a suit. Thus, the 
appellate court can allow amendment of 
memorandum of appeal by applying the 
provisions of O. VI R. 17 of the Code, ' 
R. 3 of O. 41 deals with amendment of, 
pleadings only when the memorandum is 
not drawn up in the manner prescribed 
in O. 41. In such cases either the memo- 
randum is rejected or returmed to the 
appellant for the purpose of being 
amended or allowed to be amended then 
and there, It does not apply to amend- 
ment of the nature which does not re- 
late to the manner of drawing up of a 
memorandum as prescribed in O. 41, 


. There is thus no valid reason for holding 


that the principle of O. VI R. 17 cannot 
be extended to appeals. In my view, 
therefore, the provision contained in 
O. VI R. 17 can be applied to cases of 
appeal under S. 36-B (4) of the Waqf 
Act, Assuming that the Code does not 
apply, still there is no reason why the 
principle laid down in that provision of 
law should not apply to appeals under 


-the Waqf Act. I am, thus, unable to 


accept the contention of the learned 
Counsel in this respect. 


8. Counsel raised a further point with 
regard to the scope of the appeal under . 
S. 36-B, namely, whether the T 
can raise grounds with regard to 
eorreciness or legality of the order acd 
ed .by the Board based on its enquiry and | 
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requisitioning the Collector to obtain and 
deliver possession to the Board of the 
Property’ found to be a waqf property, 


£ am not inclined to answer this question . 


for that would be with regard to the 
merit of appeal which has yet to be heard 
and disposed of by the court below. For 
the present, I arn only concerned with 
the question as to whether the amend- 
ment prayed for ohe to have been al- 
lowed or not, 


9. ‘In the result, this application Is 
allowed, The court below is directed to 


allow the amendments prayed for and 


proceed in accordance with law,.In the 


circumstances of the case, however, there - 


will be no order as to costs. 


Revision application allowed. 
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Tetar Mandal and , others, Petitioners 
v. Executive Officer and others, Respon< 
dents, 


. Civil Writ Jurisdiction “Case No, 1015 
of 1975, D/- 64-1978, 

(A) Bihar and Orissa Municipal Act 
(7 of 1922), S. 107 (1) (b) — Alteration 
or amendment in assessment list — 
Scope of. 

Cl. (b) of S. 107 (1) of the Act clearly 
contemplates that only such owner of 
occupier can be substituted in the muni 
cipal assessment list as may be claiming 
‘any devolution of right, title, and inter- 
est from the person whose name origi- 
nally stood recorded, or ‘the. person 
whose name stands in the list at that 
time, 1971 Pat LJR 314, Rel. on. 


(Paras 4, 5): 


(B) Bihar and Orissa Municipal ‘Act 
(7 of 1922), S. 107 (1) (b) — Order 
amending assessment list — Order of a 
quasi-judicial nature — Review — Not 
oe (Civil P. C. (1908), O. 47. 
ER 1 


The power to review an order of a . 


Judicial or quasi-judicial nature is nof 
an inherent power, It must be confer- 
wed by law either specifically or by 
necessary implication, (Para 8) 
An order passed by the Special Officer 
amending the assessment lst under Sec- 
tien 107 (1) (b) of the Act is of quasi- 
dicial nature and cannot be reviewed 
his successor-in-office, 1962 BLJR 385, 


‘GV/GV/C601/78/AMG/DVT 
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AIR 1970 SC 1273 Rel on, AIR 1967 Pat 
96 (FB), AIR 1958 Pat 114, Ref. 


(Para 8) 

Anno: P oa CPC, (8th Edn.), : 
O, 47, R. 1, N, 

Cases soles Chronological - Parag 


1971 Pat LJR 314 | j 
AIR 1970 SC 1273 


1962 BLJR 385 , 
AIR, 1958 Pat 114:1958 BLJR 43 T 


Rama Kant Verma and Ranjit Chadha 
for Petitioners, S. C, Ghose and Krishna 
Mohan, (for No, 2) and Balbhadra Singh, 
(for No. 1), for Respondents, ; 

S. K. JHA, J.:— The petitioners in 
this application under Arts. 226 and 227 
of the Constitution of India have prayed 
for the issuance of a writ of certiorari 
or any other appropriate writ quashing 
the order passed by the Executive Offi~ 
cer, Bhagalpur Municipality, respondent 
No. 1, on 13-1-1975,'a copy whereof has 
been marked as Annexure 3 to thé writ 
petition, By the impugned order, the 
names of respondents 2 and 3 have been 
mutated in the Municipal Register in 
place of the petitioners whose names 
stood already entered therein after 
striking out their names from the Muni« 
cipal records, The petitioners challenga 
this order as being without jurisdiction. 


2. The relevant facts are short, The 

roperty in dispute is the premises on 
holding No, 8 on Rashbihari Lane in Mu- 
halla Mundichak falling within ward 
No. 2, but at present situate in Ward 
No, 11, circle No. 3 of the Bhagalpur 
Municipality. The land comprised in the 
holding .originally belonged, according to 
the admitted case, to Mahanth Harinan~< 
dan Das, According to the petitioners, 
they had been inducted by him on this 
land more than 50 years ago. presum=~ 
ably under a deed of settlement in per“ 
petuity. The petitioners after having 
been put in possession of the land claim~ 


_ AIR 1967 Pat 96: 1966 BLJR 943 (FB) 7 
l -8 


-ed to bave constructed their houses on 


this holding long long ago and they 
have been residing therein with their 
respective families ever since the houses 
were constructed, The name of Mahanth 
Harinandan Das, however, continued in 
the assessment register of the Munici- 
pality even after the settlement made in 
favour of the petitioners, but the peti- 
tioners claim to have been paying rent, 
ever since they were -inducted to the 
Municipality and rent receipts in res- 
pect thereof used to be granted in the 
name of Mahanth MHarinandan Das 
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through petitioner No. 1 Tetar Mandal, 
In the year 1960 admittedly Mahanth 
Harinandan Das died, Since after his 
death for same years no municipal taxes 
were paid, Later however, according. to 
the petitioners’ case, on being so advis- 
ed, they filed an application for muta« 
tion of their names in the municipal re- 
cords, The application was registered 
as case No, AD456/1969-70, On such an 
application filed by the petitioners, the 
Special Officer, Bhagalpur Municipality 
by his order dated 18-1-1970 directed 
their names to be mutated and accord- 
ingly their names were entered in the 
municipal records in respect of the hold~ 
ing in question, A copy of the order 
dated 18-1-1970 has been annexed and 
marked Annexure 1 to the writ applica- 
tion. In the meantime, however, 
respondent No, 2 Lakshmi Narain Sah 
and Sitaram Sah (since dead), who was 
the father of respondent No. 2 and the 
husband of respondent No, 3 Prema Devi 
claimed to have purchased the land in 
question from one Mahanth Garibanand 
Das by a sale deed dated 11-6-1967 
which was compulsorily registered on 
2-8-1971 by the District Registrar as 
Mahanth Garibanand Das had denied 
execution of the document and had re- 
fused to get it registered, It may be 
mentioned here that the name of 
Mahanth Garibanand Das was never 
mutated in the municipal records after 
the death of Mahanth MHarinandan Das 
from whom he claimed to have succeed~ 
ed to the property by virtue of being 
the Chela of Mahanth Harinandan Das 
In the meantime, Sitaram Sah, the father 
of respondent No. 2 and the husband 
of respondent No. 3 died. Thereafter on 
17-12-1971 respondents 2 and 3 filed an 
application for mutation of their names 
by striking out the names of the peti- 
tioners before the Special Officer, Tha 
case was registered as AD No, 874 of 
1971-72. The petitioners having been 
duly noticed filed an objection. After 
hearing the parties and examining all 
such materials as were produced before 
the Special Officer, he passed an order 
on 12-6-1972 rejecting the petitions of 
respondents 2 and 3 and holding that 
the petitioners’ names would continue in 
the municipal records until there was an 
adjudication of title and proper declara< 
tion by a civil court of competent juris- 
diction, A copy of the aforesaid order 
of the Special Officer has been marked 


as Annexure 2 to the writ petition, Soon 
thereafter, it seems, the Special Officer 
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was succeeded by an Executive Officer 
of the Bhagalpur Municipality, In the 
year 1973. again an application was filed 
by respondents. 2 and 3 before the Exe- 
cutive Officer, respondent No, 1 for mu~- 
tating their names, The case was regis- 
tered as A, D. No, 761 of 1973-74 and 
by the impugned order dated 13-1-1975 
(Annexure 3), respondent No, 1 has re- 
viewed the order of his predecessor-in- 
office dated 12-6-1972 (Annexure 2}, It 
is ‘the admitted case of the parties that 
after the order of the Special Officer as 
contained in Annexure 2, there has been 
no adjudication of the respective right, 
title and interest of the parties by any 
civil court in respect of the holding in 
question, On the contrary, the stand of 
the respondents is that respondent No. 2 
and his father Sitaram Sah aforemen-~ 
tioned had purchased the land from 
Mahanth Garibanand Das who had suc- 
ceeded as the spiritual heir of Mahanth 
Harinandan Das and that in some civil 
suit not inter partes nor in respect of - 
the holding in question the name of 
Mahanth Garibanand Das had been sub< 
stituted in place of Mahanth Harinandan 
Das and that, therefore, respondents 2 
and 3 were rightly claiming to be mu- 
tated and their prayer had been rightly 
allowed by respondent No, 1, 


3. On these facts, Mr, Rama Kant 
Verma, learned counsel for the peti- 
tioner raised two contentions, It was 
submitted in the first instance that the 
impugned order had been purported ta 
be passed by the Executive Officer under 
the provision of cl, (b} of sub-sec, (1) of 
S, 107 of the Bihar and Orissa Municipal 
Act, 1922 (Act VII of 1922)—hereinafter 
to be referred to as ‘the Act’, This he had. 
no. jurisdiction to do, It is the common 
stand of all the parties concerned in- 
cluding that of respondent No, 1 that- 
the impugned order has been passed in 
the purported exercise of powers under. 
the aforesaid cl, (b). . 


4. It was next contended by Mr, 
Verma that assuming that such a case 
could be covered by the provision of 
el, (b) of S. 107 (1) of the Act, the order 
of the Special Officer dated 12-6-1972 
(Annexure 2} being of a quasi-judicial 
nature was not amenable to any review 
by his successor-in-office, namely, the 
Executive Officer, respondent No, 1, as 
there was no power of review conferred 
by the Act on the Executive Officer 
either expressly or by necessary impli- 
cation, In my view both these conten-| 
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tions of learned counsel for the peti- 
tioners are well founded for the reasons 
to be given 

5. Apropos the first " contention, it is 
worthwhile to examine the language of 
els. (a) and (b) of S. 107 (1) of the Act 
which read thus:— 

“(1) The Commissioners may from 
time to time alter or amend the assess- 
ment list in any of the following ways:—~ 

(a) by entering therein the name of any 
person or any property which ought to 
have been entered, or any property 
which has become liable to taxation 
after the publication of the assessment 
list under S. 115; 

(b) by substituting therein for the 
mame of the owner or occupier of any 
holding the name of any other person 
who has succeeded by transfer or other~ 
wise to the ownership or occupation of 
the holding.” 


There are thus two provisions in 5, 107 
of the Act under which the name of one 
person can be entered in the municipal 
papers for the purpose of assessment, 


amend or alter the assessment list by 
entering therein the name of any person 
which ought to have been entered after 
the publication of the assessment list 
under S., 115 of the Act. Clause (b) in- 
vests the Municipal Commissioner whose 
powers are for the instant case being 
exercised by respondent No. 1, to sub- 
stitute in the municipal records for the 
name of the owner or occupier the name 
of any person succeeding by transfer or 
otherwise to the ownership or occupa- 
tion of the holding whereas in cl, (a) it 
will be noticed that the power of enter- 
Ing the name of any person in the muni« 
cipal register is to be exercised where 
the name has not been entered after 
the publication of the assessment list 
under S, 115 of the Act, That is for the 
purpose of fastening the liability of as- 
sessment to taxation of the owner or 
occupier of a property whose name has 
been left out, That is not the case here. 
CL (b) on the other hand, authorises 
the Municipal Commissioner to alter or 
amend the municipal assessment list by 







can be exercised. only where 


‘fore, contemplates ` 


list, The power of substituting in cl E Ok 


there has has been a devolution of in 
terest from the person whose name 
stands in the municipal records to the 
person who claims, by virtue of such 
devolution of interets from the former 


to be substituted for the former owner| 


or occupier, To take any other view on 


the language of cl, (b) would be making 


the first part of cl, (a) redundant and 
otiose, Under cl, (a) after the assessment 
list has been published under S. 115 of 
the Act and a person’s name has been 
wrongly entered in the assessment List, 
there is a provision for the benefit of the 
person, who may feel dissatisfied with 
the amount assessed on him or with the 


valuation of the assessment of the hold< 


ing or who objects to his name being 
so entered regarding any holding there- 
by denying his liability to be assessed 
to file an application for review under 
8S. 118 (1) of the Act, It may be perti- 
nent to notice here the provision as con 
tained in S. 116 (1) of the Act which 
runs in these terms:— 


“116. Application for review.— (1) Any 
person who is dissatisfied with the am- 
ount assessed upon him or with the valua« 
tion or assessment of any holding or who 
disputes his occupation of any holding 
or his liability to be assessed, may apply 
to the Commissioners to review tha 
amount of assessment or valuation, or 
co him from the assessment of 


Clause (a) of S, 107 (1) of the Act, there- 
that by a wrong 
entry made in the list published under 
S. 116 of the Act, a person who ought 
not to have been saddled with the liabi« 
lity to be assessed and yet whose namsa 
has been so entered in the municipal re~ 
cord may deny his liability to be assess 
sed by filing an application for review 
under the provisions of S. 116 (1) of the 
Act, Clause (b} of S. 107 (1) of the Act, 
however, clearly contemplates that only 
such owner or occupier can be substi~ 
tuted in the Municipal assessment list as 
may be claiming any devolution of right, 
title and interest from the person whose 
name originally stood recorded in the 
municipal papers. Admittedly in the 
present case, the name of Mahanth 
Garibanand Das through .whom respon< 
dents 2 and 3 are claiming was never 
mutated in the municipal records, On 
the contrary, the name of the petitioners 
had already been recorded by an order 
dated 18-1-1970 (Annexure 1) and was 
again ordered:to be continued.in: spita 
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of a petition for substitution by res 
pondents 2 and 3 by the order dated 
18-12-1971, Respondents 2 and 3 do not 
claim to have derived any right, title or 
interest either as owners or as occupiers 
from the petitioners whose names stood 
recorded, There was thus no power can~ 
ferred on the Executive Officer, respon~ 
dent No, 1 by cl. (b) of S107 (1) of 
the Act to substitute the names of res« 
pondents 2 and 3 who were claiming 
through Mahanth Garibanand Das, 
whose name, as already stated earlier, 
had never been mutated in the munici« 
pal records by striking out the names 
of the petitioners through’ whom respon< 
dents 2 and 3 donot claim to have deriv- 
ed any interest either as owners or as 
occupiers. It is well settled that a public 
body invested with statutory power 
must take care not to exceed or abuse 
its power. It must keep within the limita 
of the authority committed to it, If 
must act in good faith, And it must act 
reasonably, To hold that the Executive 
Officers or the Municipal Commissioners 
are competent to do such a thing or pass 
an order like the impugned one would 
have pernicious consequence, For, in 
that event they would be at liberty to go 
on changing the name entered in the as 
sessment list every now and then by 
usurping into themselves the power of 
adjudicating the right, title and posses 
sion of varlous parties over some pro 
perty which is certainly not within. their 
domain. This would result in utter cons 
fusion and a chaotic situation, The spe 
cial officer in his order dated 12-6-1973 
as contained in Annexure 2 had acted 
wholly in consonance with law in leav- 
ing the parties to have their right, title 
and interest adjudicated by a civil court 
of competent jurisdiction, In the absence 
of such adjudication, as there had been 
none between the parties with respect 


to holding in question, the Executiva: 


Officer had no power to substitute the 
name of respondents 2 and 3 in place of 
the petitioners striking out the names 
of the latter. The order of the Execu~ 
tive Officer, therefore, must be held to 
be beyond the purview of cl, (b) of Sec- 
tion 107 (1) of the Act. In this connec: 
tion, I may refer to a Bench decision of 
this court in Ram Prasad Yadav v, Jaga- 
dish Prasad (1971 Pat LJR $14). In that 
case the provisions of S.139 (1) (a) and 
(b) of the Patna Municipal Corporation’ 
Act, 1951 (Act 13 of 1952) were being 


considered, I may immediately point out 


that. the: provisions of 5, .139.-(1) (a) and. 
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(b) of the Patna Municipal Corporation 
Act are, for all practical p the 
same as those of S, 107 (1) (a) and (b) of 
the Act, In that case it was held by Unt- 
walia, J, (as he then was) speaking for 
the Bench that the wordings of cl, (a) 
are not clear enough’ to cover a case of 
entering the name of any person whose 
mame ought to have been entered but 
the name of some other person was en- 
tered either by mistake or fraud, In 
that case the facts for -the purpose of the 
point at issue were similar to those in 
the instant case and it was held that the 
case was ubdoubtedly not covered by 
cl, (b) of S, 139 (1) (b) of the Patna Muni- 
cipal Corporation Act, While doubting 
whether such a case would even fall 
under cl, (a) it was held, assuming that 
the case was covered by that clause that 
exercise of such power after lapse of 
a long time amounted to misuse of 
power or was a mala fide exercise of 
power in law, In that case, it seems, the 
point was not thought fit to be raised by 
either party that such a case could be 
covered by the provisions of cl. (b) of 
S. 139 (1) of the Patna Municipal Corpo- 
ration Act corresponding to cL (b) of 
S. 107 (1) of the Act. It was further held 
in Ram Prasad Yadav's case (supra) that 
even the provision of review in S, 150 (1) 
of the Patna Municipal Corporation Act 
corresponding to S, 116 (1) of the Act 
could not cover such a case as the pro- 
vision for review was meant to give re- 
lief to a person, who denied his liability 
to be assessed and whose name has been 
entered wrongly therein or who chal- 
lenged the quantum of tax assessed, The 
Bench decision in Ram Prasad Yadav’s 
case (supra), therefore, in my view sup- 
ports both expressly and sub silentio the 
view that I have taken with regard 
to the true construction: of cls, (a) and 
(b) of S, 107 (1) oE the Aoi 


$. The second point of Mr. Verma is 
equally impressive, It is well settled 
that the exercise of such a power as in 
the instant case by the Municipal Com- 
missioner or the Executive Officer exer- 
cising the power of the Municipal Com- 
missioners affects the interest of one 
party or the other. Such an order must 
fall, as has also been held in Ram Pra- 
sad Yadav’s case within the category of 
quasi judicial orders, It is well settled 
that the power to review an order of a 
judicial or quasi judicial nature is not 
an inherent power. It must be conferred 


. by law. „either specifically . or by meces-| 
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sary implications, The decisions of the 
Supreme Court in State of Bihar v, Ram 
Dayal (1962 BLJR 385) and Patel Narshi 
rshi v, Pradyumansinghiji un- 
singhji (AIR 1970 SC 1273), not to multi- 
ply the case-law, are settlers on this 
point.. The Executive Officer, respondent 
No. 1, therefore, could not sit in judg- 
ment over the order of a quasi judicial 
nature passed by his predecessor-in- 
office, the special officer, m the order 
as contained in Annexures 1 and 2. The 
impugned order as contained in Anne- 
xure 3 must be held to be without 
jurisdiction even on this score,‘ 


7. Mr. S. C, Ghose, learned counsel 


for respondents Nos, 2 and 3, laid great 
reliance upon a Full Bench decision of 
this court in Kamini Devi v. Chairman 
of Buxar Municipality, (1966 BLJR 943): 
(AIR 1967 Pat 96). I shall presently show 
that the decision is wholly irrelevant for 
the present purpose, In Kamini Devi’s 
case (supra) the Full Bench of this court 
was seized with the question as to. whe- 
ther any objection to mere mutation of 


the name of the owner of a holding- 


either on the ground of inheritance or 
transfer or otherwise need be referred 
to the committee described in S, 117 of 
the Act or could be disposed of by the 
Commissioners themselves, An earlier 
Bench decision of this court in the case 
of Narsingh Prasad v. Chairman, Gaya 
Municipality, 1958 BLJR 43. (AIR 1958 
Pat 114) had taken the view that any 
such objection could not be disposed of 
by the Commrs, themselves but must ba 
referred to the committee described in 
S. 117 of the Act, That decision on that 
particular point was overruled in Kamini 
Devi’s case and it was said that on a 
construction of various clauses of sub- 
sec, (1) of S. 107 and sub-secs, (2) and 
(3) of that section and Ss. 116 and 117 
of the Act, it must be held that any ob- 
jection to a mere mutation of the name 
of the owner of a holding either on the 
ground of inheritance or transfer or 
otherwise. need not be referred to the 
committee described in S. 117 of the 
Act and could be disposed’ of by the 
Commissioners themselves, I do not see 
how this decision can lend support to 
the respondent’s case. On the contrary, 
the decision, if at all relevant, runs 
counter to the submission of Mr, Ghose 
It has been ‘held in para 4 of the judg- 
ment at page 946 that S. 107 of the 
Act is a special section which deals with 
amendments and alterations to the as< 
sessment list in the interim period 


Lakshmi Narayan v, State 


A.L R. 


between the original general assessment 
and the revision of the same after the 
expiry of the statutory period as refer- 
red to in S, 106, That is not the casa 
here, 

8. For the reasons aforesaid, I. hold 
that the impugned order of respondent 
No, 1 as contained in Annexure 3 is 
wholly without jurisdiction and must be 
quashed, The application is accordingly- 
allowed with costs payable by respon- 
dents 2 and 3 to the petitioners, Hearing 
fee assessed at Rs. 150 only. 

UDAY SINHA, J..— I agree. - 

Application allowed, 
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HARI LAL AGRAWAL AND 
M. P, SINGH, JJ, 

Lakshmi Narayan and others, Peti- 
tioners v, State of Bihar and others, Res- 
pondents, 

Civil Writ Jurisdiction Case No, 2343 
of 1977, D/- 22-3-1978, 

. (A) Hindu Law —: Religious Endow- 
ments — Distinction’ between property 
dedicated to temple and that to a math. 

When the dedication is to a temple, 
the property is held: by the idols, but 
the possession and its management must, 
in‘ the nature of things be entrusted to 
some person as shebait or manager who 
is a human ministrant of the deity to 
conduct worship, A math like an idol in 
Hindu Law is a juridical person capable 
of acquiring, holding and vindicating 
legal rights, but the position of the Ma- 
hanth, however, is that the property of 
a Math is held by him as the spiritual 
head of the institution, In the conception 
of the Mahanthship, as in’ shebaitship, 
both the elements of: office and property 
are blended together and neither can ba 
detached from the other, but-a Mahianth, 
in addition to his duties, has a personal 
interest of a beneficial character which 
js much larger than that of a shebait in 
a debuttar property, (Para 7} 


(B) Bihar Land Reforms (Fixation of 
Area and Acquisition of Surplus 

Land) Act (12 of 1962), S, 2 (g) and (ee) 
— Land Holder and Family — Four dei- 
ties endowed property by a single deed 


` — Separate ‘land-holders’ — Do not eon- 


stitute a ‘family’, 


There was nothing in a deed of endow- 
ment that the dedicator intended to treat 
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any of the deities as the principal deity. 
- All the four deities were equally 

and endowed with property without any 
reservation. 

Held, had it been a gift to four indi- 
viduals, they were entitled to four units 
separately, each of them being a ‘Land- 
holder’ within the meaning of cl, (g) of 
5. 2 of the Act and entitled to a sepa~ 
rate unit, If that be so, there is no rea~- 
son for taking a view that the position 
should be different as the beneficiaries 
in this case are idols, It could not be 
contended that all the four deities would 
constitute one ‘family’ within the mean~ 
ing of S, 2 (ee) of the Act, AIR 1976 Pat 
256, Rel. on. (Paras 8, 9) 


Cases Referred: Chronological Paras 


AIR 1976 Pat 256:1975 BBCJ 701 8 
(1976) €. W. J. C. No, 2186 of 1976, D/- 

10-12-1978 (Pat) 8 
ATR 1922 PC 123 v 


Balbhadra Pd, Singh and Rana Pratap 
Singh No. 2, for Petitioners; Md, Khaleel 
(Govt, Pleader No, 3) and S, Hoda, for 
the State. 


HARI LAL AGRAWAL, J.:— The pe. 


titioners in this application are the four 
deities against whom a proceeding under 
the provisions of the Bihar Land Re- 
forms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961 
(hereinafter referred to as ‘the Act’) was 
started by the Deputy Collector, Land 
Reforms, Sasaram (respondent No, 4). 
The petitioners had claimed two units; 
one unit for petitioner No, 1 and another 
for petitioners Nos. 2 to 4, Respondent 
No. 4. however, allowed only one unit 
to the petitioners and declared 20-615 
acres of land as surplus. His decision 
was affirmed on appeal and in revision 
by respondents Nos, 3 and 2 respective- 
ly. They- have, accordingly, filed an ap- 
plication under Arts, 226 and 227 of tha 
Constitution of India before this court. 


2. The relevant facts are these: One 
Despat Rai consecrated four idols of Shri 
Lakshmi Narayan, Shri Mahabirji, Shri 
Shivajee and Shri Parbatiji and installed 
the deities in two temples. Thereafter by 
a registered deed of endowment dated. 
19-8-1938 executed in favour of the 
aforesaid deities, he bequeathed 56 
bighas 19 kathas 8 dhurs of land situate 
' in villages Awari and Narayanpur, with~ 


in Bikramganj Police Station, in the. 


district of Rohtas. According to the 
terms of the endowment, the properties 
in question were transferred in favour 
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of all the four deities absolutely as ten 
ants-in-common with provision for meet< 
ing out all the services due to them, 
such as Rag-bhog and. other require- 
ments as also for the maintenance of the 
temples, out of the income derived from 
the endowed properties, The founder 
Daspat Rai also executed a deed of gift 
on-17-1-1961 with respect to 3.02 acres 
of land in the name of “Lakshmi Nara- 
yan Juthan Hospital” and appointed a 
Committee for management of the Hos< 
pital. Three of the plots in this deed, be- 
ing plots Nos, 501, 502 and 514 were tha 
subject-matter of the earlier endow> 
ment, Daspat Rai acted as Motwalli of 
the endowed properties till he died in 
the year 1962 and was succeeded by his 
brother’s widow, and after her death, 
one Ram Kailash Rai started looking 
after the management of the temples 
and the deities. Later on, the Bihar Stata 
Board of Religious Trusts, under the pro- 
visions of S. 32 of the Bihar Hindu Re~- 
ligious Trusts Act, 1950, settled a sche- 
me for the administration of the temples 
and directed that the aforesaid Ram 
Kailash Rai would administer the sche< 
me in consultation with two. other per- 
sons, namely, (1) Shri Jairam Giri, 
M.L.A, and (2) Shri Rameshwar Rai. 


3. When the proceeding was started 
by respondent No. 4 under S. 10 (2) of 
the Act, an objection was filed on be- 
half of the deities under S. 10 (3) of 
the Act stating inter alia that the proper- 
ties of the temples were the trust pro- 
perties controlled by the Bihar State 
Board of Religious Trusts and that, in 
any view of the matter, at ‘least two 
units should be allowed to the deities, A 
claim for exemption under S. 29 of the 
Act was also made. 


4. - Respondent No. 4 by his order 
dated 21-10-1976 (Annexure 1) rejected 
the claim for exemption on the ground 
that the Hospital was still under con- 
struction and, as already stated earlier, 
held that the petitioners were entitled 
to only one unit, There is no discussion 
on the order of respondent No, 4 regard- 
ing the claim of the petitioners for grant 
of more than one unit. An appeal was 


_ then filed by the petitioners before the 


Collector of Rohtas (respondent No, 3). 
The appeal was also dismissed by the 
order dated 11-4-1977 (Annexure 2). 
There is no discussion regarding the 
claim of the petitioners for separate 
units in this order either. A revision was 
then filed by the petitioners before the 
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Board of Revenue, The Member, Board 
of Revenue, Bihar (respondent No, 2) in 
-his order dated 1-9-1977 (Annexure 3), 
on the basis of the report of the Anchal 
Adhikari has found that there was only 
ane temple and all the four idols were 
installed in different apartments of the 
same temple, On this as well as on the 
ground that all the deities were not re- 
corded separately in respect of ascer 
tained lands and only one rent receipt 
was being granted in respect of all the 
endowed lands, he held that they were 
entitled to only one unit. Respondent 
No, 2 further held that the gift of afore- 
said three plots out of the endowed pro« 
perties by Daspat Rai was invalid as. 
they could not have been dealt with by 
him. 


‘5. In this court Mr, Balbhadra Pd, 
Singh, learned counsel appearing in sup~ 
port of the application, strongly contend- 
ed that the Revenue authorities have en~ 
tirely misdirected themselves in allow- 
‘ing only one unit. to the petitioners un= 
der an erroneous impression that they 
being installed in only one temple and 
there being only one document of en< 
dowment in their favour, they could not 
get more than one unit. Learned counsel 
contended that as a matter of fact, all 
the four deities were entitled to sepa- 
rate units in their own rights, notwith< 
standing the fact that no specified pro- 
perties were endowed to them separately 
and that the endowment was made in 
their favour jointly. 


6. In order to answer the question 
falling for our consideration, I will 
briefly state the scheme of the Act, The 
scheme of the Act, as it appears from 
its very preamble, is to make provision, 
inter alia, for fixation of ceiling for per 
sonal cultivation of land and acquisition 
of surplus land by the State. The Act, 
as it was initially passed by the Legisla= 
ture, contained a provision for giving 
every ‘land-holder’ independent ceiling 
area and each member of an undivided 
Hindu family, having or being entitled 
to a share in the land, was deemed to be 
a ‘land-holder for the purpose of the 
Act, as if there had been a notional 
partition in the family immediately be- 
fore the ‘commencement of the Act, In 
this way, each co-sharer became entitled 
to hold land up to the Ceiling Area, The 
Act was later on amended and the defi- 
nition of ‘land-holder’ was changed, The 
present definition of ‘land-Holder’ is as 
follows:— P oe AT l 





‘ALE 
*and-holder’ means a family, as de+ 


fined in cl. (ee) holding land as ralyat or- 


as under-raiyat and includes a mort- 
gagee of land in possession.” 

Section 6 of the Act debars any person 
to hold any land in excess of the ceiling 
area prescribed under Section 4, The 
legal position is now well settled by a 
series of decisions- of this court that a 
person who can claim a separate unit 


must be a holder of land, In other . 


words, the right to hold land within the 
ceiling area by a person is necessarily 
based on his being a land holder and 
having a present and subsisting interest 
as a raiyat or under-raiyat, etc. in the 
property, Similarly, all the major mem- 
bers of a Joint Hindu- family having pre- 
sent interest in the property are to be 
treated as separate land holders entitled 


to separate units for the purpose 
of the ceiling area In other 
words, for the pùrpose of the Act, 


‘family’ means a person who holds land 
as a raiyat or under-raiyat or a mort- 
gagee in possession. It has to be seen as 
to whether in these circumstances and 
under this scheme, the petitioners can 
claim more than one ‘unit or they will 
get only one unit because they have 
been installed in one house (temple). ' 


7. At the very outset, I would make 
it clear that in this case no trust was 
created by Daspat Rai in favour of the 
idols, Had it been a case of a trust, the 
position would have been quite other- 
wise, The consecration is of the idols and 
the dedication of the property is to them 
directly. After the dedication, it could 
have been possible for Daspat Rai to 
create the trust and vest the lands under 
the trustees, but he did not do that, It 


is well settled that the basic concept of - 


a religious endowment under the Hindu 
Law differs in essential particulars from 
the concept of trust known to English 
law, Daspat Rai himself constituted 4s 
the first shebait and laid down the rule 
of succession in the document in ques- 
tion. The legal ownership under the en- 
dowment, therefore, vested in the idols. 
The dedication in this case being direct- 
ly to the idols, the position of Daspat 
Rai, the shebait, was only of the admin= 
istrator of the properties in question, In 
the case of Sri Vidya Varuthi Tirtha 
Swamigal v., Baluswami Ayyar (AIR 1922 
PC 123), the Judicial Committee quoted 


with approval the following. passage. 


from Hindu Law by J. C. Ghose: 
“Under the Hindu Law, the image of 


: a deity -of the Hindu pantheon is, as has, . 
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been aptly called a ‘juristic entity’, 
vested with the capacity of receiving 
gift and holding property...... When the 
gift is directly to an idol or a temple, 
the seisin to complete the gift is neces- 
sarily effected by human agency, Called 
by whatever name, he is only the 
manager and custodian of the idol or the 
institution,” 


The nature of the property, therefore, 
is debuttar, that is, belonging to tha 
deities, It would be proper at this stage 
to notice the distinction between tha 
properties dedicated to temples and that 
to Maths. When the dedication is to a 
temple, the property is held by the 
idols, but the possession and its manage~ 
ment must, in the nature of things be 
entrusted to some person as shebait or 

manager who is a human ministrant of 
the deity to conduct worship, A math 
like an idol in Hindu Law is a juridical 
person capable of acquiring, holding 
and vindicating legal rights, but the po«. 
sition of the Mahant, however, is that 
the property of a Math is held by him 
as the spiritual head of the institution. 
In the conception of Mahanthship, as in 
shebaitship, both the elements of offica 
and property are blended together and 
neither can be detached from the other, 
but a Mahanth, in addition to his duties, 
has a personal interest of a beneficial 
character which is much larger than that 
of a shebait in a debuttar property, 


. 8 On examination of the deed of enx 
dowment in question, it is apparent that 
the dedicator intended to bequeath tha 
properties to all the four petitioners 
making dedication to them directly. In- 
stead of executing four separate docu- 
ments, for the sake of convenience he 
executed only one document, In the casa 
. of Mahabir Prasad v. State of Bihar 
1975 BBCJ 701 : (AIR 1976 Pat 256) it 
was held by a Bench of this Court that 
endowments and trusts have to be treated 
as separate units as they are separata 
and distinct persons. In that case, tha 
deed of endowment was only to ong 
family deity, namely, Shri Ram Jankiji 
Maharaj and one unit was allowed ta 
_ the said deity, The same principle was 
applied again by this court in C. W.J. G 
No, 2186 of 1976 (Pat) (Mahanth Sudar- 
shan Das v, State of Bihar} disposed of 
on 10th Dec, 1976. There is nothing in the 


deed of endowment in question that tha 


dedicator even' intended to treat any of 
the petitioners as the principal deity. Al? 
the four petitioners have 
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been equally, - 
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treated and endowed with property with- | 
out any reservation, 


9. On consideration of the facts of i 
this case and the relevant position in ' 
point of law, I come to the conclusion 
that all the four petitioners are separate 
juristic entities, properties being endowed 
to them just like any other human be~ 
ing. Learned counsel appearing for tha 
respondents rightly conceded that had i 
been a gift to four individuals, they 
were entitled to four nits separately, 
each of them being a ‘land-holder’ with- 
in the meaning of Cl, (g) of S, 2 of the 
Act and entitled to a separate unit, If 
that be so, I do not see any reason for- 
taking a view that the position should 
be different as the beneficiaries in this 
ease are idols. It could not be contended 
that all the four petitioners would con- 
stitute one ‘family’ within the meaning 
of S. 2 (ee) of the Act. The definition 
of ‘family’ in S., 2 (ee) is as follows: 


*'Family’ means and includes a per- 

son, his or her spouse and minor child- 
ren,’ 
Even applying the above rigid test laid 
down in the Act, the first two petition- 
ers, namely, Shri Lakshmi Narayan and 
Shri Mahabirji must be treated as sepa 
rate units. And even assuming that the 
fourth petitioner, namely, Shri Parbatiji 
is considered to be a spouse of the third 
petitioner, namely, Shri Shivajee, even 
then both these petitioners were entitled 
to one unit, In that view of the matter, 
the petitioners were entitled to at least 
three units, being in the same position of 
Hindu coparceners and, therefore, sepa- 
rate ‘land holder’ or “families” in the 
eye of law. The petitioners had, however, 
claimed only two units before the Re“ 
venue authorities. It is, therefore, not 
possible to grant them any larger relief 
of more than two units. Their purpose 
also will be served if only two units are 
allowed to them as the surplus land de~ 
clared in this case is a little over 20 
acres only. 


10. I would accordingly allow this ap- 
plication to the extent indicated above, 
set aside the orders passed by. respon- 
dents 2, 3 and 4 contained in Annexures 
3, 2 and 1 respectively. Let an appro 
priate writ issue iting wan In the cir- 
cumstances, however, I would maka no 
order as to costs, 

= P, SINGH, J.— I agree. 

_ Petition allowed. 








$34 Pat, 


AIR 1978 PATNA 334 
B, P. JHA AND NAGENDRA PRASAD 
SINGH, JJ, 

Life Insurance Corporation of India, 
Appellant v. Baidyanath Singh and 
others, Respondents, ‘ 

A.F.O.D. No. 11 of 1970, Dj- 
1978." 

(A) Insurance Act (4 of 1938), S. 45 — 
Avoidance of policy — Inaccurate or 
false statements in proposal: form — 
Conditions requisite to be proved by in 
gurer for challenging such statement, 


Whenever the Corporation wants to 
question the correctness of any state- 
ment made in the proposal form, it has 
to prove three things, (i) that the state<. 
ment in question was in respect of mate< 
rial matter, or which! was suppressed 
was material to disclose, (ii) it was 
fraudulently made and (iHi) the policy- 
holder knew at the time of making it 
that such a statement was false or sup~ 
pressed facts were material to be dis- 
closed, If the three conditions are ful- 
filled, in view of S. 45 of the Insurance 
Act it is open to the Corporation to 
thallenge the correctness of any such 
statement made in the proposal form, 
and S. 45 of the Insurance Act is not a 
bar, This is based on the principle that 
a contract of life insurance is u 
fides and it is vitiated due to the non= 
disclosure and misrepresentation which 
are fraudulent in nature, AIR 1962 SC 
614 and AIR 1960 Mad 484, Rel, on. 

(Para 4) 

"Anno: AIR Manual (Grd Edn.} Ins. 

Act, S, 45 N. 1L, 


(B) Insurance Act (4 of 1938), 5. 45 —~ 
Insurance contract — Proof of age — 
Admission of age as 48 years in policy 
itself — Whether Corporation can reopen 
question as to age — Burden of proof, 
(Contract Act (1872), Ss. 17 and 19). 


The contention that once the age is 
admitted by the Corporation, it cannot 
be disputed cannot be accepted, Usually 
the Corporation should not be allowed 
te dispute the same unless it is establish- 
ed on behalf of the Corporation that 
fraud has been practised in getting the 
age admitted. It is .well known that 
fraud vitiates even most solemn trans- 
action, but in proving this aspect of the 


"rom decision of Ambica Pd, Sinha, 
Add. Sub-J., Begusarai, D/~ 16-9- 
` 19692.) 
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matter, the onus will be on the 
ration, AIR 1938 Cal 641 and AIR 1939 
Bom 161, Rel. on. _ 


Once it is held that the misrepresen= 
tation about the age of the person was 
fraudulent within the meaning of S, 17 
of the Contract Act, the exception to 
S. 19 is of no avail, On the other hand, 
if it is just misrepresentation within 
the meaning of S. 18, then in view of 
exception to S, 19, the! Corporation. has 
to satisfy that it had no means of dis< 
covering the truth with ordinary dili- 
gence. It will always depend on facts 
and circumstances of each case as to 
whether a particular misrepresentation 
was fraudulent or not, (Para 6] 
. In the instant case the Corporation 
had sought to avoid its liability under 
the policy on the ground that the aga 
of the insured was 68 -years instead of 48 
as had been admitted in the policy, 


Held that the Corporation had failed 
to discharge the onus which the law had 
placed on it in view of the admission of 
age having been made by it during the 
lifetime of the insured. In such a situa- 
tion, there was no option but to hold 
that it had not been proved that the 
insured had made any misrepresentation 
at the time when he was insured, much 
less a fraudulent misrepresentation, and 
his age having been admitted by the 
Corporation on proper verification, the 
plaintiff or the heirs of the insured were 
entitled for the decree claimed on their 
behalf on the basis of the policy in 
question, (Para 7) 


Anno: AIR Manual (3rd Edn.) Insur- 
ance Act, S. 45 N. 2, 5; Contract Ac# 
S. 17 N. 8, 9; S. 19 N, 4, 9, 


(C) Contract Act (9 of 1872), S. 19, ex- 
ception — Applicability — Word ‘fraud- 
ulen? in exception only qualifies 
‘silence’ and not ‘misrepresentation’, 


The word ‘fraudulent’ mentioned in 
the Exception to S. 19 only qualifies 
‘silence’ and not misrepresentation, In 
other words, if the consent has been ob- 
tained by misrepresentation or by silence, 
which is fraudulent within the meaning 
of S. 17, then only exception comes into 
play, It shall not ‘apply to misrepresen= 
tations which are fraudulent within the 
meaning of S. 17. All misrepresentations 
are not necessarily fraudulent. There- 
fore, the Exception applies only to mis- 
representations which are not fraudulent 
or to cases where consent has been ob- 
tained by silence which was fraudulent 
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within the meaning of S, 17, AIR 1840 
Mad. 560 and AIR 1931 All 154, Rel on. 
(Para 8) 

Anno: AIR Manual (8rd Edn.) 

tract Act, S, 19 N. 9, aa 

Cases Referred: Chronological Paras 

ATR 1962 SC 814 f 

AIR 1960 Mad 484 

AIR 1940 Mad 560 

AIR 1939 Bom 181 

AIR 1938 Cal 641 

AIR 1931 All 154 

AIR 1929 PC 69 

(1897) ILR 14 Cal 365 


Roy Paras Nath and Ramji Sharan, 
for Appellant; Lachman Sharan Sinha 
and Surya Bhushan Prasad. Singh, for 
Respondents, i 


NAGENDRA PRASAD SINGH, J.:—~ 
The Life Insurance Corporation of India 
(hereinafter to be referred to as the 
Corporation), the defendant in the suit, 
is the appellant in this appeal. The 
plaintiff filled the suit’ in’ question claim- 
ing to be the widow of one Shri Deoghar 
Singh for a decree of Rs. 25,000 with 
interest thereon, being the amount pay- 
able to her after the death of her afore- 
said husband, who had been insured 
under a policy’ for the said amount. 


2. According to the case of the plain- 
tiff, aforesaid Deoghar Singh had mada 
a proposal for insured for a sum 
of Rs, 25,000 to the United India Life 
Insurance Company (defendant No. 2} 
in the year 1954, In the proposal form, 
dated 12-11-1954 (Ext, 7) Deoghar Singh 
mentioned his age as 48 years, There- 
after, he was examined by two doctors 
namely, the then Civil Assistant Surgeon, 
Begusarai as well as the doctor of the 
Corporation, and they reported that he 
was fit for being insured (reports are 
Exts. 7/a and 7/b). The age was also ad- 
mitted by the Corporation, This fact is 
mentioned in the letter dated 24-12-1954 
(Ext, 3/e) addressed by the Company to 
Deoghar Singh as well as in the policy 
which is dated 20-1-1955 (Ext. 12). Deo- 
ghar Singh, however, died suddenly on 
26-5-1960. It may be mentioned that 
after coming into force of the Life In= 
surance Company Act, 1956 all the as- 
sets and liabilities of different Life In- 
surance Companies vested in the Corpo- 
ration, and, as such, after the death of 
Deoghar Singh, a claim was made by the 
plaintiff, as the nominee mentioned in 
the insurance policy, Ultimately, the 
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suit in question was filed when the Cor- 


poration did not make the payment,- 
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3. At the trial, the defence of the 
Corporation was that the plaintiff was 
not entitled for thè amount assured be- 
cause Deoghar Singh while submitting 
the proposal form had made a fraudu- 
lent misrepresentation about his age and, 
as such, the whole contract had been 
vitiated. According to the Corporation, 
the age of Deoghar Singh in the year 
1954, when he was insured, was 68 
years instead of 48 years, as mentioned 
by him in the proposal form, which was 
discovered after his death, Evidence was 
adduced on behalf of the plaintiff as well 
as on behalf of the defendant-Corpora- - 
tion on this question, Learned Additional 
Subordinate Judge, however, on a consi- 
deration of the materials on record, 
came to the conclusion that the age of 
the insured having been admitted by the 
Corporation, could not be reopened. He 
also held that there was no fraudulent 
misrepresentation on the part of the in- 
sured and the assertion of the Corpora~ 
tion that on the relevant date he was 
aged about 68 years has not been sub- 
stantiated, Both the findings aforesaid 
are being questioned before this Court. 


4. Learnėd counsel appearing on be- 
half of the Corporation submitted that 
it cannot be held that once the age of 
the insured is admitted by the Corpora- 


- tion, it is final and irrevocable even if it 


is later discovered that fraud had been 
practised on the Corporation by the in- 
sured, and in this connection, learned 


' counsel drew our attention to the pro- 


visions of the’ Insurance Act, 1938 (here- 
inafter to be referred to as the Insurance 
Act), Section 45 of the said Insurance 
Act, which is relevant for the question 
involved, is as follows:— 


“No policy of life insurance effected 
before the commencement of this Act 
shall, after the expiry of two years from ` 
the date of commencement of this Act 
and no policy of life insurance effected 
after the coming into force of this Act 
shall, after the expiry of two years from 
the date on which it was effected, be 
called in question by an insurer on the 
ground that a statement made in the 
proposal: for insurance or in any report 
of a medical officer, or referee, or friend 
of the insured, or in any ‘other docu- 
ment leading to the issue of the policy, 
was inaccurate or false, unless the in- 
surer shows that such statement was 
on a material matter.or suppressed facts 
which it was material to disclose and 
that it was fraudulently made by the 
policy~holder and that the policy-holder. 
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knew at the time of making it that the 
statement was false or that it suppress- 
ed facts which it was material to dis- 
close.” 


In view of this section, after expiry of 
two years from the date on which the 
policy is effected, it cannot be called in 
question by an insurer that a statement 
in the proposal for insurance or in any 
‘report of a medical officer was inaccurate 
or false unless the insurer shows that 
such. a statement was on a material mat- 
ter or suppressed facts which was mate- 
Tial to disclose “and that it was fraudu< 
lently made. On a proper reading of this 
section it is clear that whenever the 
Corporation wants to question the cor- 
Tectness of any statement made in the 
proposal form, it has to prove three 
things, {i} that the statement in question 
was in respect of material matter, or 
which was suppressed was material to 
disclose, (ii} it was fraudulently made 
and (iii) the policy-holder knew at the 
time of making it that such a state~ 
ment was false or suppressed facts were 
material to be disclosed, If the three 


conditions are fulfilled, in view of 8 45. 


of the Insurance Act it is open to the 
Corporation to challenge the correctness 
of any such statement made in the pro- 
posal form, and S. 45 of the Insurance 
Act is not a bar, The Supreme Court 
had also examined the scope of that sec- 
tion in the case of Mithoolal Nayak v. 
Life Insurance Corporation of India (AIR 
1962 SC 814) and pointed out that any 
fraudulent act on the part of the policy- 
_ holder is to be judged in the light of the 

of S. 17 of the Indian Con- 
tract Act, (hereinafter to be referred to 
as the Contract Act) and once it is found 
that a fraud was practised, the policy is 
vitiated and no claim can be based there~ 
on, The same view was expressed by a 
Bench of the Madras High Court in the 
case of All India General Insurance Co. 
Ltd. v, S. P. Maheshwari (AIR 1960 Mad 
484), This is based on the principle that 
a contract of life insurance is uberrima 
fides and it is vitiated due to the non- 
disclosure and misrepresentation which 
are fraudulent in nature, 


5. Learned counsel appearing for the 

dent, however, submitted that 
whatever may be iha Plat Ge the: Cor 
poration in view of S, 45 of the Insur- 
ance Act to question the correctness of 
statement made in the proposal, it can= 
not be allowed to say that the insurer 


-` had made a wrong statement. about his - 


A.LR. 


age in the proposal form after that age 
had been admitted by the Corporation. 
In the instant case,.as I have already 
pointed out, in the policy itself it has 
been mentioned that the age of the in- 
sured has been admitted. According to 
the learned counsel; the Corporation 
should not be allowed to reopen the said 
question, In support of his contention, 
learned counsel referred to two cases, 
(i) a Bench! decision of the Calcutta High 
Court in Alliance Und Stuttgarter Life 
Insurance Bank Ltd, v. Hemanta Kumar 
Das (AIR 1938 Cal 641), and {ii} Manek- 
lal Kalidas Shah v, Yorkshire Insurance 
Co, Ltd, (AIR 1939 Bom 161), In the for- 
mer case (AIR 1938 Cal 641) a dispute 
had arisen about the agé given by the 
insured. Later, the Insurance Company 
was trying to show that his age was 
much more than what he had mentioned 
in the proposal form. In that connection 
it was observed as follows:— 


“This is not a case where the proposer 
says that his age was fifty-four and the 
Company merely accepted that state- 
ment at its face value and proceeded to 
issue a policy on that footing and subse- 
quently, either shortly afterwards or a 
long time afterwards, admitted the aga 
as stated in the policy in accordance 
with the provisions of Cl. 9 (2) thereof. 
This was a case where the whole trans< 
action from the very proceed-~ 
ed upon the basis that the company had 
satisfied themselves that the proposer 
was of the age of fifty-four and then 
issued the policy accordingly, In my 
view therefore the admission contained 
in the endorsement at page 3 of tha 
policy is of such a character that the de- 
fendants when the policy matured could 
not be heard to say that the age of the 
insured was anything different from 
what he himself had stated it to be in 
Feb, 1934, It is not necessary that one 
should apply in terms the principle of 
estoppel, because that is merely a rule 
of evidence, In my view, matter 
goes far deeper than that,” i 


But, in this case also it was pointed out 
by Panckridge J. in’ his judgment that 
it was permissible, if it could be shown 
that the admission has been obtained by 
fraud, and in that connection it was ob- 
served as follows:— i e 


“I imagine such a course to be per- 
missible if it could be shown that the 
admission has been obtained by fraud, 
as for example by the production of a 
forged horoscope”... 2 20 so 
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In the latter case (AIR 1939 Bom 161) 
it was pointed out that once the age is 
admitted by the Insurance Company, 
there is no reason why they should not 
be held to be precluded from disputing 
the correctness of it unless the admission 
was procured by fraud. A _ distinction 
was drawn between cases where the age 
was not admitted and the cases where 
the age was admitted by the Company, 
because in the former case the burden 
of proving the age initially would be on 
the person claiming under the assurance, 
but in the latter case the age having 
been admitted need not be proved, it is 
for the Company to prove that the ad- 
mission of age was procured by fraud. 
In my view, it is difficult to accept the 
contention of the learned counsel ap- 


pearing for the respondents that once ' 


the age is admitted by the Corporation, 
it cannot be disputed, But, I hasten to 
add that usually the Corporation should 


not be allowed to dispute the same un- ` 


less it is established on behalf of the 
Corporation that a fraud has been prac- 
tised in getting the age admitted, It is 
well known that fraud vitiates even 
most solemn transaction, but in proving 
this aspect of the matter, the onus will 
be on the Corporation, 


6. Learned counsel appearing for the 
respondents then submitted that even if 
it is assumed that the insured had given 
a wrong age in the policy, still in the 
facts and circumstances of the present 
case the exception to S. 19 of the Con- 
tract Act will be applicable and the Cor- 
poration cannot take the plea that the 
admission of age was made because of 
misrepresentation made by the insured. 
Section 19 of the Contract Act along 
with the exception is as follow:— 


“When consent to ‘an agreement is 
caused by coercion, fraud or misrepre- 
sentation, the agreement.is a contract 
voidable at the, option of the party 
whose consent was so caused. A party to 
a contract, whose consent was caused 
by fraud or misrepresentation may, if 
he thinks fit, ‘insist that the contract 
shall be performed, and that he shall 
be put in the position in which he would 
have: been if the representations made 
had been true. 


Exception— If such consent was caus- 
ed by misrepresentation or by silence, 
fraudulent within the meaning of Sec- 
tion 17, the contract, nevertheless, is 

not voidable, if the party whose consent, 
was so caused had the means of ‘dis- 
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covering the truth with ordinary dili- 
gence. ” 

According to the learned counsel appear- 
ing for the respondents, the Insurance 
Company had agreed to insure after 
proper verification and examination and 
if Deoghar Singh had made any ‘mis- 
representation, the Company concerned 
could have discovered the truth by ordi- 
nary diligence and having not done so, 
now they cannot set up it as a plea of 
defence, On the face of it, the argu- 
ment of the learned counsel appearing 
for the respondents is attractive, But, 
it is difficult to accept in the way it has 
been put, According to the learned coun- 
sel whatever be the nature of misrepre- 
sentation, whether fraudulent or other- 
wise, the Corporation should be called 
upon to satisfy the court that it could 
not have discovered the truth with ordi- 
nary diligence, In this connection it may 
be pointed out that the word ‘fraudulent’ 
mentioned in the Exception to Section 19 
only qualifies ‘silence’ and not misrepre- 
sentation. In other words, if the con- 
sent has been obtained by misrepresen- 
tation or by silence, which is fraudulent 
within the meaning of S. 17, then only 
exception comes into play. It shall not 
apply to misrepresentations which are 
fraudulent, within the meaning of S. 17. 
‘Fraud’ has been defined in S, 17 of the 
Contract Act, ‘Misrepresentation’ has 
been defined in S, 18, All misrepresenta- 
tions are not necessarily fraudulent. 
Therefore, the Exception applies only 
to misrepresentations which are not 
fraudulent or to cases where consent 
has been obtained by silence which was 
fraudulent within the meaning of S. 17, 
Sulaiman J. while construing the scope 
of this section in the case of Niaz Ah- 
mad Khan v. Parsottam Chandra (AIR 
1931 All 154) observed as follows:—: 


“But on the face of it the 
ambiguously worded, The difficulty is 
caused mainly by the punctuation, viz. 


„a comma after. the word ‘silence’ which 


seems to indicate that the words ‘frau- 
dulent within the meaning of 8, 17’ 
apply both to ‘misrepresentation’ and to 
‘silence’, But, as observed by their 


. Lordships of the Privy Council in the 


case of Maharani of Burdwan v. Kri- 
shnakamini Dasi, (1897) ILR 14 Cal 365 
and Lewis Pugh v. Ashutosh Sen, AIR 
1929 PC 69 at p. 71, punctuation is no 
part of the statute, and a Court of Law 
is bound to interpret the section without 
the commas inserted in the print, If the 
comma after the word ‘silence’ is to be 
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ignored the expression ‘fraudulent’ with- 
. in. the meaning of S. 17 might well ap- 
ply to ‘silence’ exclusively and not to 
‘misrepresentation’, This interpretation 
is strengthened by the circumstance that 
the legislature has ‘used the preposition 
‘by’ twice, ie., both before 'misrepresen- 
tation’ and also before ‘silence’, If the 
expression ‘fraudulent within the mean- 
ing of S, 17 qualifies ‘misrepresentation’ 
the result would be that due diligence 
would be required in the .case where 
misrepresentation became- fraudulent, 
but would not be required when the 
misrepresentation fell within S. 18 and 
was- just short of fraud, for the excep- 
tion would be confned to the former 
kind only. This would be a startling re- 


representation knowing the fact to -be 
false, as distinct from mere silence of 
concealment, it is not incumbent upon 
the-party defrauded to establish.that he ` 
had no means of discovering the truth 
. with ordinary diligence.” ; 
In the case of. Kapparthi Venkataratnam 
v; Pallet: Sivaramudu (AIR 1940 Mad 
,060) the same view was expressed saying 
that the exception is not applicable to 
fraudulent misrepresentations, As such, ` 
once it is held that the misrepresenta~ 
{tion about the age of the person was | 
{fraudulent within the meaning of S, 17 
of the Contract Act, the exception of 
S. 19 is of no avail. On the other hand, 
if it is just misrepresentation within the 
meaning of S. 18, then in view of excep- 
tion to S5. 19, the Corporation has. to 
_satisfy that it had no means of discover- 
ing the truth with ordinary diligence, It 
will always depend on facts and circum~< 
stances of each case as to` whether a 
particular misrepresentation was frau- 
dulent or not. In some case an inaccu~_ 
rate age given in the proposal may 
amount only to a misrepresentation, in 
other, because of the ‘special .circum~ 
stances, it may amount to fraudulent 
misrepresentation to which the exception - 
of S. 19 shall not be applicable, | 


7. Learned counsel appearing for the 
respondents then submitted that in the 
facts and circumstances of the present 
case the age having been admitted by 
the Corporation, the onus was on them 
to prove two facts, firstly that the actual 
age of Deoghar Singh was 68 years in- 
stead of 48 years on the day when ‘he 
was insured, and, secondly, that the ad- 
mission was made by the Company con 
cerned about the age given by him in 


A.1.R, 
the proposal form due to a fraud prac- . 
tised on the Company. According to the . 
learned counsel the Corporation has fail- 
ed to prove either, In my opinion, there 
is substance in -this contention, On be- 
half of the Corporation, on the question 
that the insured was‘aged about 68 years 


in the year 1954 reliance has been plac- 
ed on one affidavit alleged to have been 


.8worn by Deoghar . Singh on 7-3-1952. _- 


(Ext. A) and on the deposition of Deo- 
ghar Singh dated 9-7-1952 in Title Suit 
No. 52 of 1950 (Ext: D). In both these 
documents, he has stated his age to be 
about 70 years, If the statements made 
in these two documents are accepted to 
be correct, then his age in Nov. 1954, 
when the proposal was made, would 
have been about 73 years, Admittedly, 


before the proposal: was accepted and 


policy was issued, he was. examined by 
two competent doctors, one, as already 
stated above, the Civil Assistant Surgeon 
then posted at Begusarai and the other 
a doctor of the Corporation. Their re- 
ports have been” uced and marked 
as Exts. 7/a and 7/b.. These are supposed 
to be the confidential reports of the 
medical examiners, In this it has been 
reported that Deoghar Singh was aged 
about 48 years, Col; 1 (b) thereof is. as. 
follows:— 


“Does the proposer look elder or 
younger than the avowed age? If so, by 
how many years? Pe. E 
Both the doctors have made .a nota 
against this query saying ‘No’, It is dif- 
ficult to believe that if the insured was - 
aged about 73 years in Nov. 1954 then 
these two doctors would have certified 
-that he looked like of 48 years was fit to 
be assured, Learned counsel appearing 
for the respondents has also drawn our 
attention to the report made by the 
Agent of the Company over the proposal 
form, The report shows that on enquiry 
it was found that the informations con- 
tained in the proposal were correct, (tha 
relevant portion. is not printed in ~ tha 
paper book). On behalf of the plaintiff 
several witnesses were examined on that 
question and they are P.W.’s 4, 5, 6, 8 
and 9 apart from the plaintiff (P.W. 15). 
P.W. 6 is the Mukhiya of the Gram Pan- 
chayat. He has given his age as 62 years . 
and has stated that Deoghar Singh died 
when he was a few years above 50, Na 
witness has been examined on behalf of 
the defendant to say that at the time of 
death Deoghar Singh was aged 79 years, 
because if his statements in the afore< 
said affidavit and deposition (Exts, A and 
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1978 
D) are heid to be correct, then at the 
time of .death he must be 79 years old. 
This is not the case even: of the Corpo- 
ration, According to the Corporation, he 
got himself insured at the age of 68 
years and died after six years later, Le. 
at the age of 74 years only. Learned 
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counsel for the Corporation could not: 


explain as to how the two qualified doc- 
tors could have certified a person aged 
about 73 years as a person of 48 years 
only. It has come in evidence that one 
of the Corporation’s doctors who had 
examined him was still the doctor of the 
Corporation, but for the reasons best 
known to the Corporation, he has not 
been examined to say that he had been 
misled or to explain the circumstances 
under which he had made the aforesaid 
report after examining: Deoghar Singh 
that he was aged about 48 years, No 


doubt, it is surprising as to how and, 


why Deoghar Singh had given his age 
as about 70 yéars in the year 1952 in 
the aforesaid affidavit and deposition, 
but taking all the circumstances into 


consideration, I am inclined to hold that. 


he had not given the correct age in the 
aforesaid affidavit and deposition, There 
is no allegation on behalf of the Corpo- 
ration that the agent or the aforesaid 
two doctors were in collusion with the 
insured, The insured lived for six years 
after the policy was issued and he died 
of heart-failure. There is no suggestion 
that he was suffering from incurable or 


serious disease and suppressing’ that fact ' 


he got himself insured, He had paid the 
premiums for all these years which 
amount to about Rs. 10,000, All these 
circumstances indicate that apparently 
there was no reason on his part to give 
an age which was factually 26 years 
lower than his actual age, As such, I 


am of the view that the Corporation has. 


failed to discharge the onus which the 
law has placed on it in view of the ad- 
mission of age having been made by it 
during the lifetime of the insured.. In 
such a situation, I am left with no: op- 
tion but to hold that it has not been 
proved that Deoghar Singh had made 
any misrepresentation at the time when 
he was insured, much less a fraudulent 
misrepresentation, and his. age having 
been admittéd by the Corporation on 
proper verification, the plaintiff or the 
heirs of the insured. are entitled for the 
decree- claimed on their behalf on the 
basis of the policy in question. 


8. In the result, the appeal is dis- 
missed.and the decree passed by the 
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learned Additional Subordinate Judge is 
hereby affirmed, In the circumstances 
of the case there will be no order as to 


AIR 1978 PATNA 339 
FULL BENCH 


K. B. N. SINGH, C. J., SHAMBHU 
PRASAD SINGH, S. SARWAR ALI, 
LALIT MOHAN SHARMA AND 
BRISHKETU SARAN SINHA, JJ.* 


Bajrang Rai and others, Petitioners v. 
Ismail Mian and others, Opposite Party. 

Civil Revn, Nos, 713 and 917 of 1970 
and No. 396 of 1972, D/- 12-5-1977. 

(A) Civil P. C.-(5 of 1908), Sec, 151 — 
Inherent powers — Exercise of — Guid- 
ing principles. 

The following matters control the ex- 
ercise of inherent powers: 

-(i) The inherent powers of ihe Court 
are very wide and are not in any way 
controlled by the provisions of the Code; 
(ii)’ They are in addition to the powers 


. specially conferred on the Court by the 


Code and the Courts are free to exercise 
them; (iii) The only limitation put on 
the exercise of the inherent powers is 
that when exercised, they are not in con- 
flict with what has beén expressly pro-. 
vided for, or those exhaustively cover- 
ing a particular topic, or against the in- 
tention of the Legislature. These limi- 
tations are not due to the fact that the 
inherent power is controlled by the 
Code, but because it should be presumed 
that the procedure specifically provided 
for orders in certain circumstances is 
dictated’ by the interests of justice; (iv) 
Inherent powers’ are to be exercised 
where, specific provision does not meet 
the necessities of the case. Case law 
discussed. ` (Para 17) 

Anno: AIR Comm. C.P.C. (9th Edn.), 
S. 151, N. 1. 

.(B) Civil P. C. (5 of 1908), S. 151; O. 9, 
Rr. 9 and 13; O. 41, R. 19 — Application 
under S, 151 for restoration of application 
under O, ar R. 9 or R. 13. or appeal un- 
der O. 41, R. 19 dismissed for default — 
Not et on ground that remedy by 
way of appeal is‘ available—Existence of 
abuse of the process of court is not ne- 


*(Note:— The judgments in the case 
are printed in the order in which they 
are given in the certified copy.—Ed.) 
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cessary — AIR 1959 Pat 121 (FB), Over- 
ruled. 

An application under S. 151 to restore 
applications under O, 9, R. 9 or R. 13 or 
an appeal under O, 41, R, 19 cannot be 
dismissed in limine on ground that ap- 
peal is provided against orders dismiss- 
ing application under O. 9, R. 9 or R. 13. 
Where an application under O. 9, R. 13 
has been dismissed for default, merely 
on account of the fact that an appeal 


could be preferred against the order of- 


dismissal for default of such application 
under C], (d) of R, 1 of O, 43, that pro- 
vision is not such which could be said 
to be a prohibition against entertaining 
an application under S. 151 for restoring 
an application under O. 9, R. 13 of the 
Code, Under the scheme of the Code, 
where there is provision for appeal that 
does not necessarily bar: other remedies 
for setting aside a decree. Therefore, 
provision for ‘appeal against dismissal for 
default of an application under O, 9, RB. 9 
or R. 13 or under O. 43 could not be 
said to expressly or impliedly bar filing 
of an application for restoration of an 
application under these rules, the reason 
being that in such cases, the party con- 
cerned without leading further evidence, 
will not be able to satisfy the Court 
that the order of dismissal for default of 
an application filed under O. 9, R. 9 or 
R. 13 should be set aside and the appli- 
cation restored. Provision for appeal in 
such cases will be illusory, as in view of 
the provisions of O, 41, R. 27 the parties 
will not be entitled to lead any evidence 
before the appelalte court as a matter. of 
right. The exercise of inherent jurisdic- 
tion cannot, therefore, be limited to 
cases where there is abuse of the process 
of the Court, AIR 1959 Pat 121 (FB), 
‘Overruled. (Paras 18, 19, 22, 28, 30) 


Anno: AIR Comm, C.P.C, 
S. 151 N. 5; O. 9 R, 9 N, 10; O. 9 R. 13 
N. 24 and (8th Edn.), O. 41 R. 19 N, 7. 
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In Civil Revn. No. 713 of 1970, Kai- 
lash Roy, Binod Kumar Roy and Na- 
wal Kishore Sharma, for Petitioners; 


Sankat Haran Singh and Beni Madhav. 


Prasad Singh, for Opposite Patry, In 
Civil Revn, No, 917 of 1970, Bishwanath 
Agrawal, for Petitioner; Sudha Rani Jai- 
swal, for Opposite Party. In Civil Revn. 
No. 396 of 1972, K. D. Chatterjee, J, P. 
Singh and Sudarshan Choudhary, for 
Petitioners; S, K. Sarkar and Devendra 
Kumar Sinha, for Opposite Party, 


K. B. N. SINGH, C. J.— All these 
three revision applications have been re- 
ferred to a Full Bench of five Judges, 
'as the’correctness of the Full Bench de- 
cision of three Judges, in the case of 
Doma Choudhary v. ‘Ram Naresh Lal 
(AIR 1959 Pat 121) has been doubted in 
view of later. decisions of the Supreme 
Court in the case of Mahanth Ram Das 
v. Ganga Das (AIR 1961 SC 882), and in 
the case of Manohar Lal Chopra v, Rai 
Bahadur Rao Raja Seth Hira Lal. (AIR 
1962 SC 527), All these three applica- 
tions have been heard together and this 
judgment will govern all of them, 


2. In all these three cases the ques- 
tion involved is whether an application 
under S, 151 is maintainable for restor- 
ing an application under O, IX, R. 9, or 
O. TX, R. 13 or an application under 
O. XLI, R. 19 of the Civil P. C, (herein- 
after referred to as ‘the Code), which 
has been dismissed for default, 


3. To appreciate the point involved, 
I shall state shortly the facts of the first 
case, namely, Civil Revision No, 713 of 
1970. The petitioners in this civil revi- 
sion application instituted Title Suit 
No. 8 of 1964 in the court of the Munsif, 
Buxar, for declaration that the sale deed 
dated the 13th Jan. 1940, in respect of 
0.16 acre of land under Khata No. 102 of 
village Bhatsari, police station Braham~ 
pur, executed by Chabila Rai in favour 
of Hashim Mian, was forged, fabricated, 
illegal and void on the grounds stated 
in the plaint, The  plaintiff-petitioners 
are the sons and grandsons of Gharbha- 
ran Rai and his brother Chhabila Rai. 
The defendant-opposite party filed a 
written statement and their case was 
that Chhabila Rai was separate from the 
branch of Ramyad Rai and that the sale- 
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deed executed by Chhabila Rai was a 
good transaction. The suit was dismi 
for default on the 3rd July, 1969. 


4. On the 5th July, 1969, an applica~ 
tion under O, IX, R. 9 of the Code was 
filed on behalf of the plaintiffs for set- 
ting aside the order of dismissal of the 
suit for default, which was registered as 
Miscellaneous Judicial Case No, 3 of 1969 
(Annexure ‘l’), on the ground that on 
the 3rd July, 1969, Bhola Rai (petitioner 
No. 4) had filed Hazri on behalf of the 
plaintiffs, but, at about 1 P.M, he got 
severe pain in his stomach and he rush- 
ed to a doctor, without meeting his law- 
yer or his clerk. After his condition im= 
proved, he came back to the court on 
that very date and learnt that the case 
had been dismissed for default. As ill 
luck would have it, this Miscellaneous 
Judicial Case No. 3 of 1969 was also 
dismissed for default on the 12th Sept 
1969. The petitioners then filed an appli- 
cation under S, 151 of the Code, on affi- 
davit, for restoration of Miscellaneous 
Judicial Case No. 3 of.1969 (Annexure 
'2’), stating that on the 29th Aug, 1969, 
the date fixed in the Miscellaneous Judi- 
cial Case, Shivdhari Rai (petitioner No. 
3), who attended the court, was told 
‘by the Bench Clerk that 13th Sept. 1969, 
had been fixed as the date in the case 
and when Shivdhari Rai attended the 
court on the 13th Sept, 1969, and filed 
Hazri on behalf of the ` petitioners, he 
was told by the Bench Clerk that his 
case had already been dismissed on the 
previous day, ie, the 12th Sept. 1969. 
- The petitioners’ case is that on the 12th 
Sept. 1969, even the defendants were not 
personally present and as it has trans~ 
pired, when the case was called out, the 
lawyer for the defendants-opposite party 
appeared and a Hazri was filed by the 
lawyer on behalf of the defendants: and 
a petition for time was filed on behalf of 
the lawyer of the plaintiffs, (Copies of 
the petition for time and the Hazri hava 
been filed as Annexures ‘4’ and ‘5’ res- 
pectively), The petitioners’ case is’ that 
they were not guilty of. any laches on 
their part as they had been misled by 
the Bench Clerk of the Court, as a re- 
sult of which Miscellaneous Judicial 
Case No. 3 of 1969 was dismissed for 
default, The learned Munsif, without 
taking any evidence and without exa- 
mining the Bench Clerk, dismissed the 
restoration petition, observing that the 
petitioners’ remedy against the order of 
dismissal of their application under 
O. IX, R. 9 of the Code was by way of 
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an appeal, as the order was appealable 
under O, XLIII, R. 1 (c), relying on the 
Full Bench decision of this Court in the 
case of Doma Choudhary (AIR 1959 Pat 
121) (supra). It is against this order that 
the above civil revision has been filed, 


5. Mr. Kailash Roy, learned counsel 
appearing on behalf of the petitioners in 
this revision application, has submitted 
that the inherent power of the Court 
under S. 151 of the Code is not control- 
Jed by the provisions of the Code, Courts 
will refrain from exercising their in- 
herent power only in such cases where 
there is express provision in the Code 
limiting its application, such as the one 
contained in sub-sec, (2) of S. 105 of the 
Code etc. According to learned counsel, 
S. 151 does not confer any _ new power 
on the Court which it did not possess, 
but preserves the inherent power of the 
Court to pass appropriate orders for 
securing the ends of justice or to pre- 
vent abuse of the processes of the Court. 
Learned counsel further submitted that 
the remedy by way of appeal is not ade- 
quate in this case, inasmuch as the peti- 
tioners could not show before the ap- 
pellate Court that they were misled by 
the Bench Clerk. This could be shown 
only by leading evidence before the trial 
Court, as in appeal, it was discretionary 
with the appellate court to allow to lead 
evidence or not, Learned counsel sub- 
mitted that mere provision for appeal 
was not in itself sufficient in such cases . 
to oust the jurisdiction of the Court un- 
der S, 151 of the Code, The question is, 
whether the remedy by way of appeal is 
an adequate remedy. Learned ‘counsel 
submitted that in view of the decisions 
of the Supreme Court reported in AIR 
1861 SC 882 and AIR 1962 SC 527, the 
Full Bench decision in the case of Doma 


Choudhary (AIR 1959 Pat 121} (supra) 
is no longer a good law, 
6. The short facts of Doma Chou- 


dhary’s case (supra) and the principles 
decided therein may be stated. The 
plaintiffs, who were the opposite par 

in that case, had filed Title Suit No, 19 
of 1950 in the Court of the 1st Munsif, 
Sasaram. On the 2ist June 1954, a date 
fixed in the case, the defendants filed 
Hazri, but the plaintiffs’ lawyer filed 
a petition for time, which was rejected 
and the parties were directed to get 
ready for hearing Later, the suit was 
called out but as no one responded on 
behalf. of the plaintiffs, the suit was dis- 
missed for default on that very day, On 
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the 20th July, 1954, the plaintiffs fled 
an application under R, 9 of O. IX of 
the Code for setting aside the order of 


dismissal of the suit, This was register- 


ed as Miscellaneous Judicial Case No. 20 
of 1954, and it was. also dismissed for 
default on the 4th Dec. 1954, On the 
same day the plaintiffs filed an applica- 
tion under S, 151 of the Code for resto- 
ration of the Miscellaneous Judicial Case 


and this was registered as Miscellaneous . 


Judicial Case No, 37 of 1954, On the-13th 
Jan. 1955, the Munsif set aside the order 
of dismissal of the Miscellaneous Judi- 
cial Case No, 20 of 1954 and. restored 
the same, It was against this order that 
the defendants, Doma Choudhary and 
others filed a civil revision ‘application, 
which was allowed by a Full Bench and 
the order of the learned Munsif, restor- 
ing Miscellaneous Judicial Case No. 20 
of 1954, was. set aside, holding that in 
absence of special circumstances which 
amount to abuse of the processes of the 
‘court, the court has no jurisdiction, in 
the exercise of its inherent power, to set 
aside the order of dismissal for default 
of an application under O, IX, R. 9 and 
to restore the same, The ends of justice 
can be served, if the applicants follow 
the remedy by way of appeal. — 

It also laid down the following propo- 
sitions of law: 

(1) An appeal .lies under O, XLII 
R. 1 (c) or (d) of the Code from an order 
rejecting an application for default un- 
der R, 9 or R. 13 of O. IX, respectively, 
as on a plain reading of cls. (c) and (d) 
of O. XLII, R. 1, there is-no ground for 
discriminating between rejection of an 
application- on merits and its rejection 
for default. i 


(2) A party cannot be held to have no 
right of appeal simply because he is not 
likely to obtain relief unless. he satisfies 
the appellate court by affidavits or other- 
wise that, on the facts of the case, the 
dismissal of the application filed by him 
under R. 9 or R. 13 of O. IX of the Code 
was wrong or unjustified, 

(3) The right of appeal is a creature 
of statute and can neither be conferred 
nor taken away on a consideration of 
the question whether the remedy will or 
will not be convenient or adequate. 

(4) Section 151 of the Code has not 
created any new power but has pre- 
` served the power to act in the ends of 
justice and to prevent abuse of the pro- 
cesses of the court, which the courts had 
been exercising from before. The in- 
herent power has been preserved in order 
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to enable the courts to deal with mat- 
ters and situations which are not covered 
by any specific provision of the Code. It 
is, therefore, neither practicable nor de- 
sirable to define the limits or to enume- 
rate the circumstances in which this 
power can be exercised, As, however, 
the power is, of necessity, very wide, 
the courts have to be very cautious and 
vigilant’ in exercising it, It may also be 
safely laid down that the Court has no 
inherent powér to override express pro- 
visions of the Code.- Further, in the ab- 
sence of some special circumstances 
which amount to abuse of the process of 
the Court, it cannot grant a relief in 
exercise of its inherent power when the 
ends of justice can be setved by another 
remedy provided by: the Code which is 
available to the party concerned, The 
mere fact that the procedure for fol- 
lowing the other remedy is longer or 
more costly will not entitle the Court. to 
disregard this rule because its order will 
not- be necessary either in the ends. of 
justice or to prevent:abuse of the pro- 
cesses of the court, | 


It is the correctness of the decision of 
this Court that where an application- 
under O, IX R. 9 or. R, 13 of the Code 
is dismissed for default and an appeal is 
provided against such order, the _ court 
has no inherent power under S. 151 of 
the Code to set aside the order of dis- 
missal, except under circumstances which 
amount to abuse of the processes of the 
Pied which has been challenged be- 
ore - us, TE 


7. In the case of Mahanth Ram Das 
v. Ganga Das, (AIR 1961 SC 882) the 
Supreme Court was concerned with a 
situation where, while allowing the ap- 
peal of the appellant, this Court passed 
a peremptory order fixing the period for 
payment of deficit court fee for the 


: trial court and the High Court, in’ de- 


fault thereof the appeal would stand 
automatically dismissed. The appellant 
filed an application for extension of 
time, before the time fixed had run out, 
offering to pay Rs, 1,400 out of Ru- 
pees 1,987 and odd, demanded as court- 
fee, as he could not arrange for the en- 
tire amount due to unavoidable circum- 
stances. But, as no Division Bench was 
sitting during the summer vacation of 
the High Court, this. application. came 
up for hearing before a Division Bench 
after the period fixed for payment of 
deficit court-fee had expired, This Court 
rejected the application and also a sub- 
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sequent application under. S, 151 of the 
Code, stating that the proper remedy 
was by way of review. The appellant 
thereafter filed another application un< 


der S,151, read with O, XLVII, R, 1 of. 
dismissed 


kre Code, which was also . Re« 
versing the order of this Court, and 
betting aside the orders of dismissal, the 
Supreme Court observed: as follows:— - 
(at p, 884):— 

“But we are of opinion that in this 
ease the Court could have exercised its 
powers first on July 13, 1954, when the 
petition filed within time was before it, 
and again under the exercise of its in- 
herent powers, when the two petitions 
under S. 151 of the Civil P. C. were 
filed, If the High Court had felt disposed 
to takeaction on any of these occasions; 


Ss. 148 and 149 would have clothed them . 


with ample power to do justice to a litix 
gant for whom it entertained consider- 
able sympathy, but to whose aid it erro- 
neously felt unable to come,” 


It was also observed as follows 
p, 883):— 


. “Such procedural ordens, though per- 
emptory (conditional decrees apart) are, 
in essence, in terrorem, so that dilatory. 
litigants. might put themselves in order 
and avoid delay, They do not, however, 
completely estop a Court from taking 
note of events and circumstances which 
happen within the time fixed, For ex- 
‘ample it cannot be said that, if the ap- 
pellant had started with the full money 


(at 


ordered to be paid and came well in 


time, but was set upon and robbed by 
thieves the day previous, he could not 
ask for extension of time, or that the 
Court was powerless to extend it, Such 
orders are not like the law of the Medes 
and the Persians, Cases are known in 
which Courts have moulded their prac- 
tice to meetasituation such as this and 
to have restored a suit or proceeding, 
even though a final order has been passa 
ed. We need cite only one - such case, 
and “that is Lachmi Narain v. Balmukund 
TLR 4 Pat 61: (AIR 1924. PC; 198).” 

This decision, though not on all fours on 


the question that falls for decision in 


this case, nevertheless, it emphasises the 
wide amplitude of the inherent powers 
of the Court. 
8: In the case of Padma Sen v. State 
of Uttar Pradesh (AIR 1961 SC 218) the 
- question raised was about the power of 
the court to issue a Commission in exer- 
cise of its powers under S, 151 of the 
Code.in the . circumstances not covered 
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by S, 75 and O, XXVI of the Code and 
the Supreme Court held that the court 
can issue commission in such circum- 
stances, It will be relevant in this con- 
text to refer to S. 75 of the Code, which 
reads as follows:— . 


“75. Subject to such conditions and 
limitations as may be prescribed, the 
Court may issue a commission— 

(a) to examine any person; 

(by to make a local investigation; 

(c) to examine or adjust accounts; or, 

(d) to make a partition.” ` 


This section undoubtedly lays down 
that subject to such conditions as may 
be prescribed, the Court may issue a 
Commission. The expression ‘prescribed’ 
{underlined by me) means, ‘prescribed 
by Rules’, and the relevant rules on the 
point are contained in O, XXVI of the 
Code, An argument was advanced before 
the Supreme Court that the powers of 
the Court must be found within the four 
corners of the Code and when the Code 
has expressly dealt with the subject 
matter for appointment of Commission 
in S, 75, the court cannot invoke its 
power under S, 151 of the Code and 
thereby add to its powers. Rejecting this 
contention, their Lordships of the Sup- 
reme Court observed’ as follows (at 
p. 219):— 


“The inherent powers of the Court are 
in addition to the powers specifically 
conferred on the Court by the Code. 
They are complementary to those powers 
and, therefore, it must be held that the 
Court is free to exercise them for the 
purposes mentioned in S. 151 of the Code 
when the exercise of those powers is 
not in any way in conflict with what 
has been expressly provided in the Code 
a against the intentions of the Legislay 
ure,’ 


Learned Judges of the Supreme Court 
put two limitations on the exercise of 


‘the inherent powers, ie, (i) it is not in 


any way in conflict with what has been 
expressly provided in the Code, and (ii) 
it is not against the intentions of 
Legislature. The Supreme Court, how- 
ever, in that case set aside the order of 
appointment of Commissioner not be- 
cause the court had no power to appoint 
the Commissioner in the circumstances 
not covered by S, 75 and O, XXVI of 
the Code, but due to the fact that the 
power was exercised not with respect to 
matters of procedure but with respect 
to a matter affecting the substantive 
rights of the plaintifs , 
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9. Similar question about the powers 
of the court also came in for considera- 
tion before the Supreme Court in the 
case of Manohar Lal Chopra v, Seth 
Hiralal (AIR 1962 SC 527), In that case, 
one of the questions ‘raised was that 
whether the “Court could issue 
injunction in exercise of the inherent 
power when there was specific provision 
in the Code for its issue under Sec. 94, 
read with O, XXXIX of the Code. Rele- 
vant provision of S, 94 of the Code may 
usefully be referred to:— 


“In order to prevent the ends of jus- 
tice from being defeated the court may, 
if it is so prescribed— 

xx i xx xx 


(c) grant a temporary injunction and 
in case of disobedience commit the per- 
son guilty thereof to the civil prison 
and order that his property be attached 
and sold.” 


The relevant ‘prescribed’ rules, with 
regard to the issue of injunctions are 
contained in O. XXXIX. As in the ear- 
lier case, so also in this case, an argu- 
ment was advanced that the provision 
of S, 94 (c) makes it clear that interim 
injunction could be issued only if the 
provision for their issue is made in the 
rules contained in O, XXXIX. There 
was difference of opinion on the ques- 
tion between the different High Courts 
The Supreme Court, however, agreed 
with the view expressed by some of the 
High, Courts that the Court had inherent 
jurisdiction to issue temporary injunc- 
tion in circumstances not covered 
O. XXXIX and observed as follows (at 
p. 532):— 


“There is no such expression in S. 94 
which expressly prohibits the issue of a 
temporary injunction in circumstances 
not covered by O. XXXIX or by any 
rules made under the Code, It is well 
settled that the provisions of the Code 
are not exhaustive, for the simple rea- 
son that the Legislature is incapable of 
-contemplating all the possible circum~< 
stances which may arise in future liti- 
gation and consequently for providing 
the procedure for them, The effect of 
the expression ‘if it is so prescribed’ is 
only this that when the rules prescribe 
the circumstances in which the tempo- 
rary injunction can be issued, ordinarily, 
the Court is not to use its inherent 
powers to make the necessary orders in 
the interests of justice, but is merely 
to see whether the circumstances of the 
‘-ease bring it within the prescribed rule. 
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If the provisions of S, 94 were not there . 
in the Code, the Court could still issue 
temporary injunctions, but it could do 
that in the exercise of its inherent juris- 
diction. No party has a right to insist 
on the Court’s exercising that jurisdic- 
tion and the Court exercises its inherent - 
jurisdiction only when it considers it 
absolutely necessary for the ends of 
justice to do so, It is in the incidence of 
the exercise of the power of -the. court 
to issue temporary injunction that the 
provisions of S. 94 of the Code have 
their effect and not in taking away the 
right of the court to exercise its inherent 
power,” 


` With regard to the scope of S. 151 of 


the Code, the Supreme Court also ob- 
served as follows:— . 


“The section itself says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make orders necessary for 
the ends of justice, In the face of such 


- a clear statement, it is not possible to 


hold that the provisions of the Code 
control the inherent power by limiting 
it or otheriwse affecting it, The inherent 
power has not been conferred upon the 
court; it is a power inherent in the 
court by virtue of its duty to do justice 
between the parties before it,” 


Their Lordships, while quoting with 
approval the observations made in the 
case of Padma Sen (supra) with regard 
to inherent powers, also observed as fol- 
lows (at p, 533):— 


“These observations clearly mean that 
the inherent powers are not in any way 
controlled by the provisions of the Code 
as has been specifically stated in S. 151 
itself, But those powers are not to be 
exercised when their exercise may be in 
conflict with what had been expressly 
provided in the Code or against the in~ 
tentions of the Legislature, This restric< 
tion, for practical purposes, on the exer- 
cise of those powers is not because those 
powers are controlled by the provisions 
of the Code but because it should be 
presumed that the procedure specifically 
provided by the Legislature for orders 
in certain circumstances is dictated by 


the interests of justice,” 


10. In the case of Ramchand and 
Sons Sugar Mills Pvt, Ltd, Barabanki 
v. Kanhayalal Bhargava (AIR 1966 SC 
1899), considering the earlier decisions 
of the Supreme Court, Subba Rao, J. (as 
he then was) outlined the scope of the 
inherent powers of the court under Sec- 








- 
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tion 151 of the Code as follows 
p 1900):— 

“The ‘inherent power of a Coyrt is in 
addition to and complementary to the 
powers expressly conferred under the 
Code; But that power will not be exer- 
cised if its exercise is inconsistent with, 
or comes into conflict with, any of the 
powers expressly or by necessary impli~ 
cation conferred by the other provisions 
of the Code, If there are express provi- 
sions exhaustively covering a particular 
topic, they give rise to a necessary im- 

lication that no power shall be exercis- 
ed in respect of the said topic otherwise 
than in the manner prescribed by the 
said provisions. Whatever limitations ara 
imposed by construction on the provi- 
sions of S. 151 of the Code, they do not 
control the undoubted of ‘the 
court conferred under S, 151 of the 
Code to make a suitable order to pre- 
vent the abuse of the process of the 
Court.” 


It was also held in that case that al- 
though no penal provision is found in 
O. XXIX, R, 3, of the Code, where a 
director required to appear in court 
fails to do so, as in O. IX, R. 12, O. X, 
R. 4, O. XI, R. 21, O. XVI, R. 20 and 
O. XVII, Rr, 2 and 3, there is nothing 
in O. XXIX of the Code, which express- 
ly or by necessary implication precludes 
the exercise of inherent powers by the 
Court under: 8. 151 of the Code, The 
court could make suitable consequential 
orders under S, 151 of the Code as may 
be necessary in the ends of justice or 
to prevent the abuse of the process of 
the Court, 


11. In the case of Newabganj Sugar 
Mills Co, Ltd, v. Union of India (AIR 
“ 1976 SC 1152), Krishna Iyer, J., quoting 
from the Theoretical Basis of Inherent 
Powers Doctrine -(Text-Jim Carrigan- 
published in National College of the 
State Judiciary - U.S.A.), observed as 
follows:— 

“The inherent power has its roots in 
necessity and its breadth is co-extensive 
with the necessity’ — certainly, we can- 
not go against any statutory prescrip- 
tion.” 

12. Mr. Shankat Haran Singh, learn- 
ed counsel appearing on behalf of the 
opposite party in Civil Revision No. 713 
of 1970, has urged that in view of the 
decisions of the Supreme Court in the 
cases of Ramkarandas Radhavallabh v: 
Bhagwandas Dwarkadas (AIR -1965 SC 
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1144) and Nain Singh v, Koonwarjee 
{AIR 1970 SC 997), the decision in 


case of Doma Choudhary (AIR 1959 Pat 


(121) (FB) (supra) is still a good law. The 


submission of the learned counsel is 
that as an appeal is provided against 
an order of dismissal of an application 
under O. IX, R. 13, under O, XLII, Rule 
1 (c), that is the remedy provided by the 
Legislature and the application under 
S. 151 of the Code is by implication ex- 
cluded, 

13. O. XLII, R, 1 (c} of the Code 
reads as follows:— 
lowing orders under the provisions of 
S. 104, namely— 


xx xx 


Jecting an application (in a case open 
to appeal) for an order to set aside the 
dismissal of a suit.” 


It may be mentioned here that similar 
is the provision of cl. (d) of R.1 of 
O. XLIII of the Code for appeal against 
an order rejecting an application under 
O, IX, R. 13 of the Code, 


14. In the Ist decision relied upon by the 
learned counsel (AIR 1865 SC 1144), the 
question was as to whether an applica- 
tion under S. 151, for setting aside an 
ex parte decree under O. XXXVII, R, 2, 
can be entertained. That Order lays 
down a special summary procedure for 
decision of suits based on negotiable 
instruments and is applicable to tha 
High Court of Fort William at Calcutta, 
Madras and Bombay, ie, the then three 
Presidency High Courts, There is a spe- 
sific provision in that Order for setting 
aside ex parte orders, as contained in 
bie 4. The provisions of R, 4 read as fol- 
ows:— 


“4, After decree the Court may, under 
special circumstances, set aside the de- 
cree, and if necessary stay or set aside 
execution, and may give leave to the 
defendant to appear to the summons and 
to defend the suit, if it seems reason- 
able to the Court so to do, and on such 
terms as the Court thinks fit.” 

It was in view of this- express and 
specific provision that a decree could 
be set aside under special circumstances 
that the Supreme Court held that S. 151 
of the Code was not applicable, The 
Supreme Court, relying on the decision 
in the-case of Manohar Lal (AIR 1962 
SC 527) (supra) held as follows:— . 

“The inherent powers are to be exer- 
cised by the Court in very -exceptional 


“1 An appeal shall lie from the fol- 


xx 
(c) an order under R, 9 of O. IX re` 


a 
f 
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~ circumstances, for which the Code lays 
down no procedure. This is a well re- 
cognised principle, R, 4 of O, XXXVI 
expressly gives power to a Court to set 
aside a decree passed under the provi- 
sions of that Order. Express provision 
is thus made for setting aside a decree 
passed under O, XXXVII and hence if 
a case does not come within the provi- 
sions of that rule, there is no scope to 
resort to S, 151 for setting aside suchi a 
decree.” ; 

This decision does not support the con- 
tention of Mr. Singh. On the other hand, 
it relies on the decision in the case of 
Manohar Lal (supra), a decision of three 
Judges, which, I have already referred 

- to, and on which the petitioners have 
relied, 

15. The other decision relied upon by. 
Mr. Singh js in the case of Nain Singh 
v. Koonwarjee (AIR 1970 SC 997). The 
question that fell for consideration be- 
fore the' Supreme Court was whether 
the correctness -of an order of remand 
under O, XLI, R. 23, not challenged by 
way of appeal under O. XLIU, R. 1 (u) 
could be interfered with in exercise of 
the inherent jurisdiction of the Court 
‘in an appeal from the decree passed 
after the remand order, The Supreme 
Court’ held that in view of the specific 
provision under S. 105 (2) the order of 
remand could not be challenged, The 
relevant provision of S. 105 reads as 
follows:— ` : 

(2) Notwithstanding anything contain- 
ed in sub-sec, (1), where any party ag- 
grieved by an order of remand made 
after the commencement of this Code 

', from which an appeal lies does not ap- 
peal therefrom, he shall thereafter be 
precluded from disputing its corrects 
ness,” 2 

It will be useful to refer to the ob- 
servations of the Supreme Court in this 
regard— | l 

“Under the inherent power of Courts 

- recognised by S. 151, C.P.C, a Court 
has no power to do that which is prohi- 
‘bited by the Code. Inherent jurisdiction 
of the Court must be exercised subject 
to the rule that if the Code does contain 
specific provisions which would meet 


a 


the necessities of the case, such proyi= 








sions should be followed and inherent . 


jurisdiction should not be invoked, In 
other words, the Court cannot make use 
of the special provisions of S. 151 of the 


Code where a party had his remedy pro- 








vided elsewhere in the Code and he neg- 
lected to avail ‘himself of the same.” 

This decision also, therefore, does not 
support the contention of Mr. Singh and 
it is also in line with the other decision 


referred to by me, On the other hand, . 


it has also been observed therein that 
the ‘specific provision’ should be such 
as ‘would meet the necessities 
case’. If the mere provision for appeal 
would have been a sufficient answer, in 
that case the Supreme Court would have 
said so and not laid emphasis on sub 
sec, (2) of S, 105 of the Code . 


16. It will be useful, at this stage, to 
refer to a Supreme Court decision, reli- 
ed upon by Mr, K, D. Chatterjee appear- 
ing on behalf of the petitioners in Civil 
Revn, No. 396 of 1972, who has also ad- 
vanced arguments similar to those ad~ 
vanced by Mr, Shankat’ Haran Singh, 
the details of which I will discuss later, 
He has submitted that in case of resto- 
ration of an application dismissed for 
default, be it under O, IX R, 13 or un- 
der O. XLI R, 19 (it is with the last pro- 


vision that Mr, Chatterjee is concerned), - 


we have a complete Code and it is not 
a matter of speculation. He has relied on 
the decision in the case of Arjun Singh 
v. Mohindra Kumar (AIR 1964 SC 993). 
In this case, after an ex parte hearing, 
the case was adjourned for judgment 
and an application under O, IX R, 7 
was filed by the defendant for a re- 
hearing, The question was, whether that 
application was. maintainable, or, even 
if not maintainable, that could well be 


„a good petition under S, 151 of the Code, 


The Supreme Court held that- after the 
ex parte hearing, the case was fixed for 


Judgment and nothing was left to be . 


further heard, and, as such, O. IX, R. 7, 
had no application. It was further ob- 
served that after judgment, the remedy 
was an appeal under O, IX R. 13 and 
not under S. 151 of the Code, It was in 
that context that, after considering the 
provisions of O, IX Rr, 1 fo 7 and 13, the 
Supreme Court observed— 

“Thus every contingency which Is 
fikely to happen in the trial vis-a-vis- 
the non-appearance of the defendant af 
the hearing of a suit has been provided 
for and O, IX R. 7 and O. IX R. 18 
between them exhaust the whole gamut 
of situations that- might arise during the 
course of the trial” - 


With regard to the inherent powers, - it 
was observed as follows (at p; 1003):-~ 
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“It is common ground that the inhe- 
rent power of the Court cannot oyver- 
ride the express provisions of the law. 
In other words, if there are specific pro~ 
visions of the Code dealing with a/par- 
ticular topic and they expressly or by 
necessary implication exhaust the scope 
of the powers of the Court or the juris- 
diction that may be exercised in rela- 
tion to a matter the inherent power of 
the Court cannot be invoked in order 
to cut across the powers conferred by 
the Code, The prohibition contained in 
the Code need not be express but may 
be implied or be implicit from the very 


nature of the provisions that it makes 
for covering the contingencies to which 
it relates,” wy 
This decision also is of no assistanca 
to Mr, Chatterjee. It does not lay down 
anything different from what has been 
‘laid down by the Supreme Court in its 
earlier decisions, already discussed. 
What is emphasised is that that matter 
with regard to the non-appearance of 
the defendant at the hearing of a suit 
has been exhaustively dealt with and 
not in relation to dismissal of an appli- 
cation under O, IX R, 9 or R., 13 of the 
Code, 


17. On a consideration of the afore- 
said Supreme Court decisions, the follow- 
ing propositions emerge:— 

(1) The inherent powers of the Court 
are very wide and are not in any way 
controlled by the provisions of the Code. 

(2) They are in addition to the powers 
specially conferred on the Court by the 
Code and the Courts are free to exercise 
them, 

(3) The only limitation put on the ex- 
is that 





















power is controlled by the Code, 
because it should be presumed that the 
rocedure specifically provided 
orders in certain circumstances is dictat- 
ed by the interests of justice. ~S. 


(4) Inherent powers are to be exercis- 
ed where specific provisions does not 
meet the necessities of the case. 


18. Judged'in the light of the afore- 
said propositions, it is manifest that, 
where an application under O. IX R, 13 
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has been dismissed for default, merely 
on account of the fact that an appeal 
could be preferred against the order of 
dismissal for -default of such application 
under cl, (d} of R, 1 of O. XLII, that 
provision is not suchi which could be 
said to be a prohibition against enter- 
taining an application under S, 151 of 
the Code for restoring an application 
under O. IX R. 13 of the Code. Under 
the scheme of the Code, where there is 
provision for appeal that does not neces- 
sarily bar other remedies for setting 
asida a decree, For example, S. 96 pro- 
vides for appeal from a decree, unless 
it is expressly barred. It also provides 
for an appeal from an original decree 
passed ex parte, Nevertheless, provision 
has been made under O. IX R., 13 for 
setting aside such ex parte decree, The 
aggrieved party can also apply for re- 
view of a decree on the grounds men- 
tioned in O, XLVIL He can also institute 
a suit for setting aside the decree on the 
ground of fraud. .Therefore, provision 
for appeal against dismissal for default 
of an application under O, IX R. 9 or 
R. 13 or under O, XLII could not be 
said to expressly or impliedly bar filing 
of an application’ for restoration of an 
application under these Rules, the rea- 
son being, as I have already mentioned, 
that in such’ cases, the party concerned 
without leading further evidence, will 
not be able to satisfy the Court that the 
order of dismissal for default of an ap- 
plication filed under O. IX R., 9 or R 13 
should be set aside and the application 
restored. Provision for appeal in such]. 
cases will be illusory, as the parties 
will not be entitled to lead any evidence 
before the appellate court as a matter 
of right. | Order XLI R. 27 specifically 
lays down that the parties to an appeal 
shall not be allowed to ‘adduce addi- 
tional evidence, but, if the appellate 
court requires any document to be pro- 
duced or any witness to be examined, 


- to enable it to pronounce judgment, or 


for any other substantial cause, it may 
allow such evidence to be given, 


The following observations of their 
Lordships of the Judicial Committee in 
Parsotim Thakur v, Lal Mohur Thakur 
(AIR 1931 PC 143), made while examin- 
ing the provisions of O, XLI R. 27 (1) 
(b), may be usefully reproduced in this 
context: - 

“Under CL (1) (b) it is only where the 
appellate court ‘requires’ it (La, finds 
it needful),. that additional evidence can 
be admitted. It may be required to 


` 
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enable the Court to pronounce judg- 
ment or for any other substantial cause, 
but in either case, it must be the Court 
that requires it, This is the plain gram- 
matical reading of the sub-clause, The 
legitimate occasion for the exercise of 
this discretion is not whenever before 
the appeal is heard a party applies to 
adduce fresh evidence, but, twhén on 
examining the evidence as it stands 
some inherent lacuna or defect becomes 
apparent’.” . : À 

To the- same effect is the observation 
of their Lordships of the Supreme Court 
in the case of Arjan Singh v. Kartar 
Singh (AIR 1951 SC 193), in which case 
the above decision has been relied on, 


19. Such being the position, meré 
provision for appeal will not at all be an 
efficacious remedy but will be an empty 
formality in cases where the appellate 
court does not allow any additional evi- 
dence to ba given, The trend of the 
decisions of-the Supreme Court unmis- 
takably shows that only in such cases 
where the remedy provided in the Code 


` is such as can meet the necessities of 


the case, inherent powers of the court 
may not be exercised, Therefore, I have 

-ino doubt in my mind that the decision 
in Doma Choudhary’s case , (AIR 1959 
Pat 121} (FB) (supra) that, where an 
appeal is provided even when the 
remedy is not efficacious, it will bar the 
exercise of inherent powers, except in 
cases where there is abuse of the pros 
cess of the court, is no longer good law, 
in view- of the decisions of the Suprema 
Court, discussed above. 


20. It may also be mentioned that in 
the case of Hari Lal Singh v. Jalim 
Singh ((1970) ILR 49 Pat 97 (FB)), whera 
the memorandum of a second appeal 
was rejected for non-payment of deficit 
court-fee, it was held that an applica- 
tion under S, 151 of the Code was main- 
tainable, in spite of the fact that the 
amendment made by this Court in 
O. XLVII R. 1 provided for review of an 
order of dismissal of an appeal ‘on ac- 
count of non-payment’, in- spite of due 
diligence, of court-fee within the tima 
allowed by the court. Relying upon the 
decision of the Supreme Court in the 
case of Manohar Lal (AIR 1982 SC 527} 
(supra) it was observed that in spite of 
the provision for review, it cannot be 
said that it has exhausted the scope of 
the powers of the court to grant relief, 
so as to exclude the powers of the court 
given. under various sections, ie. S. 151, 
read with Ss, 148 and 149 of the Code. 
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21. Our attention has also been drawn 
to some decisions of other High Courts 
on the point. In the case of Kunj Be- 
hari Das v. Chanchala Das {AIR 1966 
Orissa 24), following the decisions of the 
Supreme Court in the case of Manohar 
Lai (AIR 1962 SC 527) (supra) and Ar 
jun Singh (AIR 1951 SC 193} (supra), ' it 
has been held that the powers of the 
court under S. 151 of the Code can be 
invoked for restoration of a proceeding 
under O. IX, R. 13, dismissed for default, 
and the decision in Doma Choudhary’s 
case (AIR 1959 Pat 121) (FB) has been 
held to be incorrectly decided, The 
Court of the Judicial Commissioner at 
Tripura has taken the same view in the 
ease of Asrab Ali v. Abdul Gaffar (AIR 
1966 Tripura 2). In the case of Laxmi 
Investment Co. v. Tara Chand (AIR 1968 
Bom 250), relying ‘on the provisions. of 
8. 141 it has been held that an order of 
dismissal of an application filed under 
O. IX R. 9 for restoration of an appeal 
dismissed for default can be set’ aside 
under the inherent powers of the Court, 
It may be mentioned that. both the 
Orissa High Court and the Bombay 
High Court, in the decisions referred to 
above, had taken aid of S. 141 of the 
Code, However, in view of the decision 
of the Supreme Court in the case of 
Ramchandra Agrawal v, State of Uttar 
Pradesh (AIR 1966 SC 1888), it is not 
necessary for me to go into the question 
whether aid of S. 141 of the Code could 
be taken in such cases. 


22. In-view of the decisions of the 
Supreme Court, I have no manner of 
doubt that the decision in the case of 
Doma Choudhary (AIR, 1959 Pat 121) 
(FB) in so far as it lays down that an 
application under S, 151 of the Code is 


- not maintainable to set aside an order 


of dismissal of an application under 
O. IX R. 9, or R. 13, in cases other then 
those which amount to abuse of the pro- 
cess of the Court, is no longer a good 
law and must be deemed to have been 
overruled. ` 


23. In view of my decision above, 
Civil Revision No, 713 of 1970 has to be 
allowed, There is also some substance 
in‘ the contention of Mr. Kailash Roy, 
that the groumd for restoration of the 
application being that the petitioners 
wera misled by the Bench Clerk of the 
Court about the date fixed in the case, 
the dismissal of the case amounted to 
abuse of the process of the Court, and’ 
therefore, on the principle laid down in 
Doma Choudhary’s case, also the revision 
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petition should be allowed, In the re- 
sult, Civil Revision No, 713 of 1970 is al- 
lowed, the order under revision is set 
aside and the case is remanded to the 
learned Munsif for disposing of the ap- 
plication under S. 151 of the Code in ac- 
cordance with law. 
Civil Revision No. 917 of 1970 
24, Civil Revision No, 917 of 1970 is 
diercted against an order dated the 16th 
June, 1970, of the learned Munsif, Sita- 
marhi, dismissing an application under 
S. 151 of the Code as not maintainable 
for restoring an application under O. IX 
R. 13 of the Code, for setting aside an 
ex parte decree, which was dismissed for 
default, In view of my decision above, 
in thd earlier case, it is mot necessary 
for me to mention the facts of the case 
-in detail It may be mentioned that in 
this case also learned counsel appearing 
on either side have adopted the argu- 
ments made in the first case. According- 
ly, Civil Revision No, 917 of 1970 is al- 
lowed and, in view of the finding record- 
ed by the Court below that the petition- 
ers have shown good grounds for setting 
aside the order of dismissal of Miscel~ 
laneous Judicial Case No, 4 of 1969, the 
order dated the 16th June, 1970 dismiss~ 
ing Miscellaneous Judicial Case No, 4 of 
1969.is set aside and the case is restored 
to its file for disposal in accordance with 
law. i 


Civil Revision No. 386 of 1972: 


25. Civil Revision No, 396 of 1972 is 
by the plaintiff-petitioner,' directed 
against an order dated the 7th Feb. 1972 
of the Additional Subordinate Judge, 
Patna, restoring Miscellaneous Judicial 
Case No. 3 of 1970, which was dismissed 
for default. This is a converse case and 
arises under the following circumstances, 


26. Title Appeal No. 151 of 1965, fil- 
ed by Bhagwan Singh, opposite party 
No. 1, was dismissed for default and an 
application under O. XLI, R. 19, was fil- 
ed by the said opposite party for resto- 


ration of that appeal before the learned ` 


subordinate Judge, which was registered 
as Miscellaneous Judicial Case No. 3 of 
1970. This miscellaneous judicial case 


was also dismissed for default on the. 


28th April, 1971, An application, labelled 
as one under S. 151, O, IX, R.9 and 
O. XVII R. 3 of the Code, was filed for 
the restoration of Miscellaneous Judicial 


Case No, 3 of 1970. ‘In this application, - 


it was asserted by Bhagwan Singh that 
‘he fell il on the 27th April, 1971, and 
hence he could not attend court on the 
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28th April, 1971. He also stated that as 
he had no son or daughter in his family, 
whom he could depute to look after the 
case, soon after his recovery from ill- 
ness, when he came to court he learnt 
about the dismissal of the case and filed 
the application for restoration on. the 
8rd July, 1971, alleging that he was pre- 
vented by sufficient cause from coming 
to court on the date fixed and sus- 
tained great loss as a result of the dis- 
missal of the miscellaneous judicial case 
He examined three witnesses, including a 
doctor, who proved the medical certifi- 
cate in support of his illness (Ext. 1). 
The plaintiff petitioner also examined 
himself and denied the assertions of 
Bhagwan Singh, By the impugned order, 
dated the 7th Feb, 1972, the learned 
subordinate Judge restored Miscellaneous 
Judicial Case No. 3 of 1970, subject to 
payment of a cost to the plaintiff-peti~- 
tioner. The cost was directed to be ~ 
paid within 15 days of the Order, 


27. Mr. K. D, Chatterjee, learned 
counsel: appearing on behalf of the peti- 
tioner, has submitted that an application ` 
dismissed under O., XLI R, 19 is also ap- 
pealable under O. XLII R. 1 (d), like an 
application dismissed under Order IX, 
R. 9 or O, IX R, 13 of the Code, and, 
therefore, could not be restored under 
the inherent powers of the court. His 
argument is similar to that advanced by 
Mr. Shankat Haran Singh and has al- 
ready been discussed by me while consi= 
dering the decision of the Supreme Court 
in the case of Arjun Singh (AIR 1964 
SC 993), Another decision in the case of 
Radha Nath Pathak v, Bihar State Board 
of Religious Trusts (1968 BLJR 155) : 
(AIR 1968 Pat: 110) relied upon by him, 
in support of his contention that the in- 
herent powers of the court cannot be 
permitted to be circumvented in face of 
other provisions of the statute, may be 
noticed. This decision is clearly distin- 
guishable. Article 122 of the Limitation 
Act prescribes a period of thirty days of 
filing an application for restoring a suit, 
dismissed for whatever reason and the 
provisions of -S, 151 of the Code cannot 
be exercised to circumvent the specific 
provisions of the law of limitation, In 


- that case, it was held that no mistake 


was committed by the court so as to in- 
voke its inherent power under S, 151 of 
the Code and the application was filed 
beyond thirty-days not only from the 
date of the dismissal of the suit, but 
even from the date of knowledge and 
the court could not circumvent the law 
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-power, ‘Thus, this decision is hardly of 
any assistance to the learned counsel. 
28. There is no difference between 


dismissal of an application for default. 


under O. IX R. 9 or R. 13, and O. XLI 
R. 19 of the : Code, For the reasons 
given by me already, for holding that an 
application can be restored under O. IX 
R. 9 or 13 it must be held that the in- 
herent power of the court is. available 
for restoring an, application under Order 
XLI R. 19. The order impugned in this 
revision application, therefore, does not 
call for any interference on this ground. 
No other ground having been urged for 
setting aside the order under revision 
this civil revision application fails and 
is dismissed. 


29. In the result, Civil- Revision No. 
713 of 1970 is allowed and the case is 
remanded to the court below for dispo- 
sal in accordance with law, Civil Revi- 
sion No. 917 of 1970 is also allowed and 
the order dated the 16th June, 1970, dis- 
missing Miscellaneous Judicial Case No. 4 
of 1969 is set aside and the said case is 
restored to its file for disposal in ac- 
cordance with law, Civil Revision No. 
396 of 1972 is dismissed. In the circum- 
stances of the case, there will be no 
order for costs in any of the cases. 


SHAMBHU PRASAD “SINGH, J.:— 30. 
I agree with the judgment’ of Hon'ble 
the. Chief Justice but would like to make 
a few observations of my own, Sec. 151 
of the Civil P. C. (hereinafter referred 
to as ‘the Code’) lays down that nothing 
in the Code shall be deemed to limit or 
‘ otherwise affect the inherent power of 
the Court to make such orders as may 
be necessary, for the ends of justice or 
to prevent abuse of the process of the 
Court, In Doma Choudhary’s case (AIR 
1959 Pat 121) (FB) which has been held 
to be bad law on account of certain sub- 
sequent decisions of the Supreme Court 
it was observed— 


“It is, therefore, neither practicable 
nor desirable to define the limits or to 


enumerate the circumstances: in which’ 
this power can be exercised. As, how~ 


‘ ever, the power is, of necessity, very 
wide the courts have to be very cauti- 
ous and vigilant in exercising it. It may 
also be safely laid down that the Court 
has no inherent power: to override ex- 
press provisions of the Code. Further in 


the absence of some special circumstan-. 


ces which amount to abuse of the pro- 
cess of the Court, it cannot grant a re- 
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lief in exercise of its inherent power 
when the ends of justice can be served 
by another remedy provided by the Code 
which is available to the party concern= 
ed.” ; 


There is nothing in the observations 
quoted above which can be said to be in 
conflict with any of the decisions of the 
Supreme Court relied in support of the 
contention that Doma Choudhary’s case 
was not correctly decided, As is clear 
from the language of S, 151 of the Code 
inherent power can be exercised only 
when (i) it may be necessary for the ends 
of justice and (ii) or to prevent the 
abuse of the process of the Court, Sec- 
tion 151 does not provide for exercise of 
inherent powers for any third purpose, 
The decision in Doma Choudhary’s case 
also- recognised the inherent power of 
the Court for the aforesaid two purposes. 
It went wrong only. when it laid down 
as a general rule that when another re- 
medy by way of appeal was available it 
would not be for the ends of justice to 
exercise the inherent powers of the 
Court. Presence of an alternative re- 


-medy by itself is not enough to debar 


the court from exercising inherent 
powers “for the ends of justice”, But it 
does not follow either from the language 
of S. 151 of the Code or from the deci- 
sions referred to in the judgment of 
Hon’ble the Chief Justice that inherent 
powers can be exercised in all cases 
where an alternative remedy is available 
It was rightly observed in Doma Chou- 
dhary’s case that as the power is of ne- 
cessity, very wide, the courts have to be 
very cautious and vigilant in exercising 
it. An application under S, 151 of the 


Code cannot be dismissed in limine as ' 


not maintainable on the ground that an 


alternative remedy is available, but be- ` 


fore allowing such an application the 


court must be convinced and ordinarily 


record a finding that it was for the ends 


_ of justice or to prevent abuse of the 
- process of the court, In somie cases even 


at the time of issuing notice to the other 
side if the court finds that the applica- 
tion is frivolous one and there is no pos- 
sibility of allowing it for the ends of 
justice or to remedy an abuse of the 
process of the court, it may dismiss it at 
that stage and refuse to issue notice to 
the other side. The fate of such an ap- 
plication will depend on the facts of 
each case. Apart from the limitations 
put by the Supreme Court decisions that 
inherent powers may only be exercised 
when they are not in conflict with what 
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has been expressly provided for or 
against the intention of the legislature 
or where specific provision does not 
meet the necessity of the case, the two 
limitations put by S. 151 of the Code it- 
self have always to be .kept in mind 
that inherent power can be: exercised 
only (i) if it is necessary for the ends of 
justice and (ii) or to :prévent abuse of 
the process of the court. 
SARWAR ALI, J.:— I agree with the 
Hon’ble the Chief Justice, 
L. M. SHARMA, J.:— I agree with the 
Hon’ble the Chief Justice. 
B. S, SINHA, J.:— I agree with the 
Honkies the Chief Justice. ` 
. Order accordingly. 
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Civil P. C. (6 of 1908), O. 6, R. 2 and 
Section 107 — Party cannot be allowed 
to travel beyond pleadings — Decree 
based on new case not pleaded is illegal. 


A party cannot ba allowed to travel 
beyond pleadings, Decision of a case 
cannot be based on grounds outside the 
pleas of the parties, It is the case plead- 
ed which has to be found, Therefore 
_ where the definite case of the plaintiff in 
the plaint was that hé was dispossessed 
by the defendant from the northern por- 
tion of the plot and the plaintiff totally 
failed to prove it, the grant of a decree 
for possession on the ground that the 
dispossession was from the south of the 
plot which was not pleaded is erroneous 
and illegal, AIR 1977 SC 890, Rel on. 

(Para 2) 

Anno: AIR Comm, Civil P. C. (9th 
Edn.), O. 6 R. 2 N. 9; S.'107, N. 25. 
Cases Referred : 
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S, Mustaf, for Appellant. 


JUDGMENT :— Defendants first party 
have preferred the present second ap~ 
peal against a judgment of reversal, Ap- 
pellant No. 1 died during the pendency 
of the appeal. His only heir appellant 
No. 2 is on record, The plaintiffs-respon- 
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dent-first party brought a suit for decla- 
ration of title and recovery of es~ 
sion over 13 dhurs of land out of ` plot 
No. 921 of khata No. 86 of village Madho- 


, pur, Police Station Dhaka, in the dis- 


V. 


trict of East Champaran, Her case was 
that defendants Ist party had encroach- 
ed upon 13 dhurs of her land from the 
north and had amalgamated the same 
with their own land, Defendants ist 
party denied to have dispossessed the 
plaintiff. The learned Munsif disbeliev- 
ed the plaintiffs story of dispossession 
from north as given in the plaint and 
did not grant any decree for recovery 
of possession. He, however, held that 
the plaintiff was entitled to possess the 
4 dhurs of land lying parti as reported 
by the Pleader Commissioner and grant- 
ed a declaration to that effect. 
Thus, the suit was decreed in part, The 
plaintiffs went in appeal to the District 


- Judge in Title Appeal No. 102 of 1968. 


The appeal was allowed by the learned 
District Judge, the judgment and decree 
of the trial Court were set aside and the 
suit was remanded to the trial Court 
with a direction that the plaintiffs should 
be given an opportunity to make suitable 
amendment of the plaint and adduce ad- 
ditional evidence, if necessary, The rea- 
son for the open remand order in exer- 
cise of the inherent power of the court 
wasi 


"I have considered the difficulty of 
the appellant and I feel that no sub- 
stantial relief can be given in this ap- 
peal on the pleadings as it stands in the ` 
plaint, Amendments are, therefore, ne- 
cessary to give the proper reliefs to the 
plaintiff. In order to make the case of 
the plaintiff consistent it may be neces- 
sary to take some additional evidence.” 
Defendants first party moved this Court . 
in Civil Revision No, 1001 of 1970 against 
the order of remand. The revision was- 
allowed and the order of remand was 
set aside. The court of appeal below 
was directed to re-hear the appeal 
on merits and dispose it of in accordance 
with law and in the light of the obser- 
vations made inthe order of remand. 
After this the District Judge 


favour of the plaintiffs in respect of 4 
dhurs of land from the south of the dis- 
puted plot, He held that the plaintiffs 
were not in possession over 4 dhurs of 
land over which she ought to have been 
in possession. From the evidence of P.W. 
he concluded that the dispossession had 
taken place as alleged by the: plaintiffs. 





again . ` 
-heard the parties and passed a decree in 
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He thus said that dispossession took 
place from the sourthern side and those 
4 dhurs of land were in possession of de- 
fendants Ist party, He accordingly, 
directed defendants ist party to give up 
possession of the same within three 
months failing which the plaintiffs will 


be entitled to take possession through 


the processes of Court, 


2. In this Court it is contended on be- 
half of the appellant that the learned 
District Judge has made out a new case 
for the plaintiffs, and this cannot be 
done in law, In my opinion, the con- 
tention has substance. A party cannot 
be allowed to travel beyond the plead- 
ings. In the present case the definite 
case of the plaintiff in tha plaint was 
that the encroachment was from the 
north. The evidence on record adduced 
by the plaintiff also shows that the 
plaintiffs insisted upon their case as 
made out in the plaint. It was never the 
case of the plaintiff that the encroach- 
ment was from the south, The learned 
District Judge granted a decree in fav~ 
our of the plaintiff simply on the ground 
that she was not in possession over four 
dhurs, of their land, over which she 
ought to have been in possession, In my 
opinion, this was not a ground at all to 
grant a decree; It was for the plaintiff 
to prove her case of dispossession from 
the northern portion of the plot, The 
plaintiffs totally failed to prove it, There 


A.I. R. 


is absolutely no evidence on record to 
show that the encroachment was from 
the south, Pleader Commissioner had 
been appointed in this case and he also 


` reported that there was no encroachment 


from the north. Both the courts below 
have held that there was no encroach- 
ment from the north. The story of dis- 
possession from the northern portion of 
the plot was disbelieved, It is clear that 
the District Judge made out a new case 
for the plaintiff-respondent Ist party 
which had no foundation in the plaint, It 
is well settled that the decision of a case 
cannot be based on grounds outside the 


‘plea of the parties and that it is the case 


pleaded which was to be found: Siddu 
Venkappa Devadiga v, Smt, Rangu S, 
Devadiga, AIR 1977 SC 890, Therefore, 
in the instant case the District Judge in 
appeal, went wrong in making out a new 
case of encroachment from the south of 
the plot which was not pleaded. In this 
view òf the matter the judgment and 
decree of the District Judge are clearly, 
erroneous and illegal, 


3. In the result the appeal is allowed, 
The judgment and decree of the District 
Judge, Motihari, dated the 6th of Oct., 
1972 are set aside and that of the mun- 
sif restored but without costs, 

, Appeal: allowed, 


a 
, 


anae naana | 


END 
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(Dec) 341 (EB) 


` —-Ss. 173, 190 (1) (b), 167 (2), 2 (b) and 2- 


(r)—Submission of charge sheet—‘Police 
report’ — Investigation, completion of — 
Report without including the report. of 
experts whether a complete police report 
within S. 178 (2) (Dec) 341 (FB) 
——S, 190 (1) (b) ~See Ibid, S. 178 
f (Dec) 341 (EB) 
———S, 487—See Ibid, S. 433 
(Jan) 1D (FB) 
——S, 488—Grant of anticipatory bail — 
Discretion of Court, if untrammelled — 
Discretion, if can be canalised—Grant of 
blanket anticipatory bail —Permissibility 
(Jan) 1A (RB) 
——Ss, 438, 156, 167—Right of police to 
investigate — Nature of — Grant of anti- 
cipatory bail — Effect of — Exercise of 
power under S, 438, if overrides provi- 
sions of S, 167 (2) (Jan) 1B (RB) 


——S, 488 — Offender required for inter. 
rogation by police, if can be granted 
anticipatory bail—Right of police under 
S. 27 of the Evidence Act — Nature of. 
Cr. M. 8870-M of 1977, D/- 19-8.1977 
(Punj), Overruled (Jan) 1C (FB) 


~S, 438, 437 — Grant of anticipatory 
bail — Conditions imposed by S, 487, if 

implicitly contained in S, 4388 ` . j 
f (Jan) 1D (EB) 
——-S, 438—Grant of anticipatory bail — 
Onus of :making out a special case for 
grant of such bail—Onus is on petitioner 
—Mere allegation of mala fides and claim 
of innocence, if sufficient (Jan) 1E (EB) 


Custom (Punjab) — Custom of Amritsar 
District — Alienation of immovable pro- 
party acquired by husband to what extent 
permissible. AIR 1949 East Punj 209 and 
AIR 1953 Punj 45, Overruled 
(Apr) 98 (FB) 
Demobilised Indian Armed Forcss Per. 
sonnel (Reservation of Wacancies in the 
Panjab) Oivil Services (Judicial Branch) 
Rules (1975), Cl. 3 (iii) (cc) (ii) (b)—Per-. 
sons who were not holding any civil post 
on the date of the coming into force of. 
the amended rules or did not join any- 
such post thereafter are not ineligible for 
appointment to the Judicial Branch 
l (Feb) 33 CEB) 
Doctrine of Merger — See Constitution of 
India, Art. 226 (Nov) 829A 


East Punjab Urban Rent Rastriction Act 
(3 of 1949) 
See under Houses and Rents. 


‘a 
` Easements Act (5 of 1882), S. 52 — See 
' T. P. Act (1882), S. 105 (June) 204A 


` Essential Commodities Act (10 of 1988), 
S. 3 — See also 
(1) Ibid, S. 5 (Oct) 294B (EB) 
(2) Constitution of India, Art. 14 
(Nov) 310B 
(8) Constitution of India. Art, 19 (1) (g) 
(Nov) 810C 
(4) Constitution of India, Art. 301. 
(Nov) 310D 
——S, 3 — (Haryana State) Notification 
D/. 24.5.78, banning export of milk from 
State — ‘Milk’ inu notification covers 
*pasteurised milk’ (Nov) 310E 
-———S, 3 (1) & (2) (c) — See Ibid, S. 5 
. (Oct) 294A (EB) 
` =—S, 3 (1) and (2) (g) — Haryana State 
Notification prohibiting the use of milk 
for the manufacture of cream etc. as also 
_its export from the State for the period 
24-5.1978 to 14-7-1978 — Validity ` 
Nov) 810A 
—— Ss. 5, 3 (1) and (2) (c) — Chandigarh 
Motor Car and Tractor Tyres and Tubes 
Control Order (1968), Preamble and cl. :7 
(8)—Fixation of prices of tyres and tubes 
—Control Order (1968) issued by Chief 
Commissioner, Chandigarh is not ultra 
vires his powers under the Act— Mention 
of wrong provision for issuing order — 
Not material (Oct). 294A (FB) 
Ss. 5, 3, 7 — Fixation of prices of 
automobile tyres and tubes — Delegation 
of powers of. Chief Commissioner to 
mauufacturers—Ultra vires the Act (Per 
majority of 3 out of 5) — However, 
Chandigarh Motor Car and Tractor Tyres 
and Tubes Control Order (1968) and 
Chandigarh Fixation of Retail Prices of 
Automobile Tyres and Tubes Control 
Order (1971) not declared invalid in view 
of Art. 228A (4) (a) of the Constitution 
(Oct) 294B (EB) 
‘= S, 7—See Ibid, S.5 (Oct) 294B (FB) 


Evidence Act (1 of 1872), S. 35 — See 
‘Custom (Punjab) (Apr) 98 (FB) 
-——Ss, 101.104 — Negligence — Res ipsa 
“Joquitur — Initial burden to prove that 
the defendant was not negligent is on him 
: (June) 177A 
_— S. 106—See Houses and Rents— E. P. 
Urban Rent Restriction Act (3 of 1949), 
S13 (June) 186A 
— S. 114—See also Houses and Rents — 
E. P. Urban Rent Restriction Act (3 of 
1949). S, 13 (June) 186A 
= —S, 114, Illus, (e) — Regularity of 
official acts—Extent of presumption 
“ (Mar) 68C 
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Evidence Act (contd.) 
—-S. 115—Estoppel— Plea of— Facts on. 
which it is based must be pleaded— Plea . 
cannot be raised for first time in second 
appeal $ - (Sep) 2605 
—S, 115 — Estoppel against statute — 


Principle of approbate and reprobate— ` 


Amendment allowed— Amendment if can 
be challenged after accepting the cost- 
awarded : (Oct) 273C: 
——5, 138 — Cross-examination of a co- 
defendant and bis witnesses by a defen- 
dant— Permissible (Nov) 319 


Guardians and Wards Act (8 of 1800), 
S. 17 — Hindu Minority and Guardianship 
Act (1956), S. 6 — Appointment of guar- 
dian — Factors to be considered 
(May) 174 

Haryana Municipal Kot (24 of 1873) 

See under Municipalities 
Haryana Urban (Control of Rent and 

Eviction) Act (41 of 1973) 

See under Houses and Rents \ 
Hindu Law — Custom — Punjab—Custo- 
mary Law of Hoshiarpur District — See 
Hindu Marriage Act (25 of 1955), S. 4 (a) 


(Apr) 115 
-—Gift by widow, a limited owner — 
Not competent i (Oct) 285A 


——Joint family — Property standing iù 
the names of different members of the 
family—Does not cease to be joint family 
property. (May) 146C 
——Joiat family — Family property — 
Burden of proof — Presumption 

(May) 15 


Hindu Marriage Aot (38 of 1985), S. 4 (ab 


+'Matter for which provision has been 


made in this Act” — Release of wife by 
husband under local custom — Held not 
matter provided for ` (Apr) 115 

—S. 10 — See Civil P. C. (1908), O. 9, 
R.9 ' (May) 150A. 

—~-S, 12 (1) (a) (as amended by S. 6 of 
Marriage Laws (Amendment) Act ()976)) 
—Impotence— What is— Marriage being. 
capable of consummation subsequent to. 
marriage — Annulment of marriage not 
justified ? (Jun) 181 
——S, 18 — See Civil P, C. (1908), O. 9, 
R.9 os (May) 1504, B 
——5, 18 (1) (i.b)— Desertion — Ingredi.. 


ents of (Nov) 317 

—5, 21 — See Civil P. C, (1908), O, 9, 
R.9 (May) 150A 
——S. 23 (4)— See Limitation Act (1968), 
8.5 ; (Jul) 209 


-—-S, 24 — Duty and Powers of Court— 
Order fixing maintenance and litigation 
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Hindu Marriage Act (contd) ` : 
expenses not containing either the facts 
or grounds on which it was passed — 
@rder set aside (Jan) 32 
~——S, 24 — Criminal P, C. (5 of 1898), 
S. 488—Maintenance pendente lite—Con. 
dition precedent — Jurisdiction of Civil 
Court to grant relief under S. 24, could 


not be ousted by mere pre.existing order’ 
of Criminal Court under S, 488, Cri. P.C, . 


(1898) (Apr) 112 
~———§, 28 (4)__See Limitation Act (1963), 
8,5 (Jul) 209 


Hindu Minority and Guardianship Act (32 
of 1956), S. 6—See Guardians and Wards 
Act (1890), S. 17 (May) 174 


Hindu Succession Act (80 of 1958), S. 14— 
Hindu widow making will of property in 
her possession while being a limited 
owner — After enforcement of the Act, 
the will takes effect on her death ; 

(Oct) 285H 


HOUSES AND RENTS 


—East Punjab Urban Rent Restriction Act 
(8 of 1949), S. 2 (c) — ‘Landlord’ for the 
purposes of the Act — Who is 

(Dec) 349A 
-——S, 13 — Eviction on ground of sub- 
letting — No relationship of tenant with 
occupier — Burden of proof as to sub- 
letting (Jun) 186A 
~——S. 18 (2) (ii) (b) — User for non-resi- 
dential purpose — One of the tenants is 
property.dealer—Tenants not having any 
other residential house — Tenants could 
not be said to have used the house for 
non-residential purpose (Dec) 349D 


——5, 18 (2) (iv)—Nuisance to the occu. 
piers of the building — Connotation and 
proof (Jul) 211A 
———5S, 18 (8) (a) (i) (b) (c) Eviction peti. 
tion — Absence of pleadings about sub. 
cls. (b) and (c)—Proof regarding adduced 
— Effect (Dec) 349C 
——S. 18 (3) (a) (i) — Compromise decree 
for eviction executability — Some of the 
grounds under the section must exist 
; (Sep) 260A 
~S, 13 (3) (a) (ii) —Requirement of pre. 
mises for personal use—Whatis ` 
(Dec) 349B 
——S, 15 (5) — Scope of jurisdiction of 
High Court in revision — In exercise of 
jurisdiction under the provision, the 
Court does not indulge in re.appraisal of 
evidence normally _ (Jun) 186B 


——S, 15 (5)—Scope of jurisdiction under 
—Concurrent finding of facts — Inter- 
ference with (Jul) 211B 


Houses and Rents (contd) 
-Haryana Urban, (Control of Rent ant.. 


‘Eviction) Act (ii of 1973), S. 20-A (in. 


serted by Haryana Amendment Act (4 of“ 
1974) and S, 24 —Interpretation and object : 
—Ex parte order of eviction passed by 
Subordinate Judge as Rent Controller 
under Punjab Act 8 of 1949 after its.. 
repeal in view of S. 24 — ‘Application to- 
set aside ex parte order—Proper forum 
(Apr) 108A 


Industries (Development and Regulation) 
Kot (65 of 1951), 5. 18.AA (Introduced by 
Acts 72 of 1971 and 26 of 1953) — See 
Companies Act (1958), S. 488 
(May) 129 (FB: 
——S, 18.E (Introduced by Acts 72 of 
1971 and 26 of 1958).— See Companies 
-Act (1956), S. 433 (May) 129 (KB}« 


Interpretation of Statutes—See 
(1) Criminal P. C. (1974), S. 438 
(Jan) 1A (FB}. 
(2) Essential Commodities Act (1955), 


8.5 (Oct) 294B (FB}- 
(8) Motor Vehicles Act (1989), S. 110 (1): 
: (May) 171 


Land Acquisition Act (1 of 1894), Ss. 4, 
5.A, 6, 17—Urgent acquisition — Danger - 
of case being prolonged dueto objection . 
proceedings under S. 5.A—Not a ground: 
for argent acquisition — Notification 


under Ss, 4 and 6 invalid - (Sep) 2634. 
——S, 5.A—See Ibid, S. 4 (Sep) 263A 
——S, 6—See Ibid, S. 4 (Sep) 268A. 
——S, 17—See Ibid, S., 4 (Sep) 268A. 


-~—S, 18—See also Constitution of India, 
Art, 226 - (Sep) 263E-.. 
——S, 18 and S. 18 (8) (Punjab)—Validity | 
of reference — Jurisdiction and power of 
Court to determine, AIR 1944 Bom 200 ;. 
AIR 1955 Mad 28; AIR 1955 Andh Pra 
25'and AIR 1964 Mys 107 (EB), Dissented 


from (Jan) 277 
——S, 18 (3) (Punj)—See Ibid, S. 18 
(Jan) 27 


——S, 31 (2), 3rd Proviso — Dispute re- 
garding apportionment of compensation 
— Payment by Collector to one of rival 
claimants — Remedy of other claimant, 
AIR 194] Cal 685, Diss. (Jun) 189+ 


Letters Patent (Punjab), Cl. 10 — Order 
vacating ex parte stay of dispossession 
from agricultural land in a pending writ 
petition—Not a “judgment” within Cl. 10 
—Hence not appealable. AIR 1920 Lah 
328; ALR 1922 Lah 185 and AIR 1928- 
Lah 904 Held no longer good law in view 
of AIR 1974S C 1719 (Sep) 269" 








#0 
Limitation Act (9 of 1908), Art. 142—Suit 


- _ or possession on basis of title —Starting 


¡point of limitation —Effect of (Apr) 107 


Wimltation Act (86 of 1963), S.5 — See 
:also Civil P. C. (5 of 1908), O. 19, R. 1 

` (Nov) 307B 
——S. 5 — Hindu Marriage Act {25 of 
4955), Ss, 23 (4) and 28 (4) — Sufficient 
«cause for condoning delay—Free copy of 


«decree not supplied as prescribed under . 


S. 28 (4)—If sufficient cause (July) 209 
——S, 5 — Condonation of delay — Sufi- 
-cient cause—Mistaken advice of Counsel 
— Whether sufficient cause — Factors to 
*be considered (Nov) 307A 
——-Art, 65, Explanation cl, (b) — Appli- 
-cability (Oct) 285B 
——Art, 138 — Previous execution appli- 
cations remaining .undisposed — Subse. 
«quent application after 15 years of decree 
—If barred (July) 288A 


Motor Vehicles Act (4 of 1939), S. 96 — 
‘Liability of insurance company in res- 
ect of third party risks (Apr) 118 

~S, 110 — See Ibid, S. 110A 

(Nov) 821 

-——-Ss, 110 (1), LIOA (1) (a) (as amended 
tin 1969) — Injury to property simpliciter 

—Claim for compensation (May) 171 

—~5§, 110A (1) (a)—See Ibid, S. 110 (1) 

(May) 171 

——~Ss, 110A and 110 — Motor Accident 

Cjaims Tribunal—Jurisdiction of —Scope 
(Nov) 821 

-——S, 110A (3), Proviso — Application for 
«compensation — Condonation of delay 
Pas ‘ (May) 166A 

——-§, 110B — Compensation under the 
shead of pain and suffering — Grant of — 

Principles (May) 166B 


—~S. 110B — Compensation for loss, of 
-earning power in future (May) 166C 
——S5, 110B — Factors to be considered 
while making an award — Compensation 
‘for pain and suffering (June) 177B 
——S.110B — Factors to be considered 
while making an award — Permanent 
-deformity greatly affecting the victim’s 
‘future ` (June) 177C 
——-§, 110B — Factors to be considered 
while making an award — Compensation 
-awarded by the Criminal Court ougat to 
be taken into account (June) 177D 
——S, 110B — Award of compensation — 
~General—Interest at 6% per annum on 
«compensation awarded was made pay- 

-able from date of application 
(June) 177E 


——S, 110B—Damages — Quantum of — 
Future contingency of widow of deceas- 
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Motor Vehicles Act (contd.) 

ed remarrying — Not a groand for reduc. 
ing quantum (June) 1958 
——S. 110B—Damages — Determination 
of (Jane) 195C 
——S. 110B —Negligence—Onus of proof 
— Maxim "res ipsa loquitur” — Applica- 
bility - : (Nov) 323A. 
——S, 1108 — Award of compensation — 
Claimant getting beneft of Rs, 80/- per 


‘month from deceased — Claimant likely 


to live for 10 years more — Held that 
claimant was entitled to compensation of 
Rs. 9,600/-. (Nov) 823B 
-——S, 110C — Procedure — Claims Tri- 
bunal, if a Court — Punjab Motor Acci- 
dents Claims Tribunal Rules (1964), R. 20 
—Scope of — Petitioners, if entitled to 
benefit of O. 33, R. 1, C. P, C. AIR 1965 
Panj and Har 477 held overruled by AIR 
1972 Punj and Har 65 (FB), AIR 1978 
Gauhati 142, Diss. from, ` (Sep) 265 
——S.110CC— Compensation awarded by 
Tribunal — Appeal by both the parties 
disputing quantum of compensation — 
Interest on the amount of compensation 
when can be granted (June) 195A 


MUNICIPALITIES 


—Haryana Municipal Act (34 of 1978). 
S. 4(1), (2)— Requirement regarding other 
manner of notifying State’s intention — 
Mandatory ~ (Oct) 290 A 


Natural Justice a: 
See Constitution of India, Art. 226, 
PANCHAYATS 


Punjab Panchayat Samities and Zilla 
Parishads Act (3 of 1961), S. 102 (1) See 
Constitution of India, Art. 226 (3) 


(May) 164A 


Precedents — See Criminal P. C. (1974), 
S. 438 (Jan) 1A (EB) 
Provinoial Insolvency Act (5 of 1920), 
S. 15—See Civil P. C. (1908), O. 1, R. 10 
(Aug) 242B 
-——S. 16 — Original petitioners not wil. 
ling to continue insolvency petition — A 
new creditor applying for substitution of 
his name as petitioner—Held S. 16 clearly 
provided to do so (Aug) 242A 


Punjab Agricultural Pests, Diseases and 
Noxious Weeds Act (4 of 1949), S. 6A — 
Scope and object (Aug) 244A (RB) 
~—~S, 6A—Order under by State Govern. 
ment for aerial spraying — Notice ang, 
opportunity of hearing to persons con” 
cerned not necessary (Aug) 244B (FB) 
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Ponjab Agricultural Pests, Diseases and 
Noxious Weeds Act (contd.) 

—-S. 6A—Constitutional validity — Pro- 

visions not violative of Art. 19 (1) (f) 

of the Constitution (Aug) 244C (RB) 


——S. 6A— Chief Minister of State sanc- 
tioning aerial spraying operation by 
passing order on paricular date—Costs of 
aerial spraying conducted before such 
date cannot be recovered from occupiers 
of land (Aug) 244D (RB) 


Punjab Agricultural Produce Markets Act 
(23 of 1984). Ss, 5 and 6 — Notifications 
dated 20.9-1961 and dated 16-3-1962 issu. 
ed under Ss, 5 and 6 —Not ultra vires 

(Feb) 53A (RB) 
——S. 6 —See also Ibid, S. 5 

(Feb) 53A (RB) 
——S. 6—Sales or purchases taking place 
outside principal or sub-market yard— If 
regulated (Feb) 53D (RB) 
—S.10-A (as introduced by Punjab 
Agricultural Produce Markets (Amend- 
ment and Validation) Act, 1976) — Con. 
stitutionality — Not ultra vires Arti- 
cle 19 (1) (£) and (g) of Constitution 

(Feb) 53F (FB) 
——S, 23—Levy of market fee on goods 
imported from outside Punjab — Not hit 
by Art. 304 of Constitution 

(Feb) 53B (FB) 
——Ss, 23, 26, 28 — Levy of fee — Levy 
is notataxin garb of fee 

' f (Feb) 53C (EB) 

——S. 23—Levy of uniform market fes — 
Validity (Feb) 53E (FB) 
— S, 26—See Ibid, S, 28 

(Feb) 53C (FB) 
——S. 28—See Ibid, S. 28 (Feb) 53C (FB) 


Punjab Agricultural Produce Markets 
(Amendmenta and Validation) Act (34 of 
1976), S. 3—See Punjab Agricultural Pro- 
duce Markets (General) Rules (1962), 
R. 31 (9) a (Feb) 53H (EB) 
Punjab Agricultural] Produce Markets 
General Rules (1962), R. 31 (9) — Power 
to levy penalty —Scope. (Feb) 53G (RB) 


——R. $1 (9) — Punjab ‘Agricultural Pro.. 


duce Markets (Amendments and Valida. 

tion) Act (84 of 1976), S, 3—Power to levy 

penalty—Not violative of Art. 20 of Con. 

stitution (Feb) 53H (FB) 

Punjab Co-operative Societies Rules (4956) 
See under Co-operative Societies, 


Punjab Courts Act (6 of 1918), S.391A 
‘as amended by Haryana Amendment Act, 
1977)—Appeal in money suits—Value for 
purposes of jurisdiction — Determination 
—Mode (Sep) 267 


Punjab Courts Act (contd.). 
—S, 41 (1) — See Civil P, C. (1908), 
S; 100 (as amended by Act (4 of 1976)) 

: (May) 187 (EB) 
Panjab ‘Customs (Powers to Contest) Ast 
(2 of 1920) (as amended by Act of 1978), 
S. 7 — Bar under — Applicability 

(July) 216C 


Punjab Educational Service Class III 
School Cadra Rules (1958), R. 2 (e) — See 
Constitution of India, Art, 16 

(Apr) 117 (FB) 
—R. 7 — See Constitution of India, 
Art. 16 (Apr) 117 (EB) 
Panjab General Sales Tax Act (46 of 1948) 

See under Sales Tax. 


Punjab Land Reforms Act (10 of 4978) 
See under Tenancy Laws. 


Punjab Motor Accidents Claims Tribunals 
Rules (1964), R. 20 — See Motor Vehicles 
Act (4 of 1989), S. 110C (Sep) 265 


Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act (8 of 1953) 
See under Tenancy Laws. 


Punjab Panchayat Samities and Zilla 
Parishads Act (3 of 1961) 
See under Panchayats. 


Punjab Polica Rules (1934), R. 19.14 — 
Constitutional validity—Rule 19,14 which 
treats all the constables alike and enables 
them to show their merit cannot be de. 
clared as unreasonable and violative of 
Art. 16 of the Constitution (Mar) 68B 


Punjab Security of Land Tenures Act (40 
of 1958) 
See under Tenancy Laws, 


Punjab Superior Judicial Servica Rules 
(1988). Rr, 8, 10 and 12—Amending 1963 
Rules with retrospective effect from 
1.4.1970—Rules 8 and 12 are independent 
of each other — Rotational system cannot 
be implied in quota rule under R. 8 
(July) 234 

Pepsu Tenansy and Agricultural Lands 

Aot (48 of 1955) 

See under Tenancy Laws. 


Punjab Utilization of Surplus Area 
Schemes (1973), Para. 10 — See Tenancy 
Laws—Punjab Land Reforms Act (1978): 
S. 8 (Nov) 329B 
—— Para. 13—See Tenancy Laws—Punjab 
Land Reforms Act (1978), S. 8 

(Nov) 329B 


Punjab Village Common Lands (Regulas 
tion) Act (48 of 4964) 
See under Tenancy Laws, 


een 
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Registration Act (46 of 1908), S, 60—Exe- 
cution of deed — Certificate endorsed by 
the registering Officer is a strong piece of 
evidence to prove the execution of.the 
deed f (Oct) 285F 


Representation of the People Aot (43 of 
4951); Ss. 86 and 87 — Non-joinder of 
necessary party envisaged by S. 82 (b) — 
Effect (June) 200B 
- «—§, 86 (1) and (4) —Election petition — 
Non.compliance of S. 82 (b) by not join. 
ing a candidate against whom corrupt 
practice is alleged, as respondent—Effect 


(Jane) 200A 
_ 27S. 87—See Ibid, S. 86 (June) 200B 
SALES TAX 


—Punjab General Sales Tax Act (46 of 
4948), S. 14B (7) (as amended by Punjab 
Act 9 cf 1974) — Constitution of India, 
Sch, 7 List 2 Entry 54—Leavy of penalty 
for attempt to evade tax is within consti. 
tutional sanction (Feb) 35 (RB) 


Sikh Gurdwaras Act (8 of 1926), S. 8—See ` 


also Evidence Act (1872), S. 115 
(Oct) 278C 
——~5, 8 — Petition under by heredita 
office.holder — Must allege locus standi 
of petitioner — Substantial compliance 
with provisions of S. 8 sufficient — 
F. A, O. 177 of 1963, D/. 8-1-1970 (Punj), 
Overruled (Feb) 39A (FB) 
——Ss, 8 and 10— Locus standi— Wholly 
incompetent petition — Amendments con. 
verting it into one under S, 8 allowed 
after period of limitation — Petition ‘is 
incompetent and not maintainable 
-e (Oct) 273B 
———§, 10 —See Ibid, S, 8 (Oct) 273B 
——S, 16 (2)—Whether Gurdwara is Sikh 
Gurdwara — Onus— Discharge of 
(Feb) 39B (KB) 
-—-§, 34 — Appeal — Tribunal allowing 
amendment of petition under S, 8 — No 
appeal preferred — Dismissal of petition 
under S. 8 - Appeal against— Respondent 
-can challenge the order allowing amend- 
ment (Oct) 273A 
Bpecific Relief Act (47 of 1963), S. 16 (c) 
`—See Civil P. C. (1908), O. 8, R. 17 


(Oct) 291A 
Buccession Act (39 of 1925), S. 74 — Com- 
posite document comprising gift and will 
—— Gift -and will portion independent — 
"Will takes effect even if gift fails 

(Oct) 285G 
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Suits Valuation Act (7 of 1887) , 
See under Court-feés and Suits Vala 
ations 
TENANCY LAWS 
— Pepsu Tenancy and Agricultural Lands 
Act (18 of 1985), S. 8 (as amended by Act 
15 of 1956) — Whether S. 8 affords addi- 
tional ground of ejectmenht — Extent of 
security provided by the section— Land. 
lords who can take benefit of S. 8 — 1970 
Pun L J 255 (Financial Commr,— Punj.);. 
1974 Punj L J 587 (Financial Commis. 
sioner—Punj.), Overruled (Mar) 76 (EB) 


—Punjab Lands Reforms Act (10 of 1973), 
Ss, 8, 10 & 11—Punjab Utilization of Sur. 


- plus Area Scheme (1973) Paras 10 and 13 


—Resettled tenants on surplus area under 
Punjab Law read with Para 18 of Schema 
— Whether allottees and not tenants 


(Nov) 829B 
—S,10~—See Ibid,S.8 (Nov) $29B: 
—S. 11—See Ibid, S. 8 (Nov) 329B 


——S, 17 — Applicability —Deolaration of 
some land as surplus — Resettlement of 
tenants— Order of ejectment—Subsequent 
coming into force of the Act — Order 
ceased to be valid (Aug) 252 


— Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act (8 of 1988), Pre. 
—See Limitation Act (1908), Art, 142 

: (Apr) 107 


—Punjab Security of Land Tenures Act 
(40 of 1953), 5, 24 — See Constitution of 
India, Art. 226 (Nov) 829A 


— Punjab Village Common Lands (Regu. 
lation) Act 18 of 19614), Ss. 2 (g) (1) and 
(5)—Scope and Object — Sub-cls. (1) and 
(5) are independent (Jun) 207 


—— — 


Transfer of Property Act (4 of 1882), 
S. 41 — Protection of S. 41 to alienees — 
Nature (Oct) 285D 
—~—— 5, 54 — See ibid, S. 118 
(Mar) 94A (EB) 

——S, 105 — Easements Act (5 of 1882), 
S, 52— Lease or License— Determination 
(Jun) 204A 

Ss, 118 and 54 — Exchange or sale— 
Determination (Mar) 94A (RB) 


Words and Phrases — Pasteurised milk— 
See Essential Commodities Act (10 of 
1955), S, 3 (Nov) SLOE. 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN A, I. R. 1978 PUNJAB & HARYANA 


Diss. = Dissented From in, Over, = Overruled in, Ravers. = Reversed in. 


AIR 1920 Lah 326 (A) — Held no longer ` (1970) Reference No, 8.C of 1970, D/. 


good law in view of AIR 1974 $C 
1719, AIR 1978 Panj 269 (Sep). 


AIR 1922 Lah 185 (A) — Held no longer 
good law in view of AIR 1974 S C 
1719, AIR 1978 Punj 269 (Sep). 


AIR 1928 Lah 904 (A) — Held no longer 
good law in view of AIR 1974 SC 
1719. AIR 1978 Punj 269 (Sep). 


AIR 1936 Pesh° 217 (Pt B) — Diss. AIR 
1978 Him Pra 36 (Oct), 


AIR 1949 East Punj 209 -Over. AIR 1978 
Punj 98 (FB) (Apr). 

AIR 1953 Punj 4554 Pun L R 480 — 
Over. AIR 1978 Punj 98 (FB) (Apr). 


AIR 1956 Pepsu 65—Diss. AIR 1978 Delhi 
4A (Jan). 
AIR 1960 Punj 575 (Pt.E) — Diss. AIR 
1978 Guj 94 (May). 


AIR: 1962 Punj 256 (FB) (Pt A)—Held no 
longer good law in view of AIR 1975 
S C 1687. AIR 1978 Madh Pra 54 
(EB) (Mar), 


AIR 1963 Panj 429 (Pt A) (FB) — Diss. 


AIR 1978 Raj 198 (Dec). 
{1968) 47 ITR 611 (Punj)—Over. AIR 1978 


S 0 878 (Feb). 
ALR (1964) 1 Punj 816 — Diss. AIR 1978 
Andh Pra 449A (Dec). 


-AIR 1965 Punj 477 — Held overruled. by 
AIR 1972 Punj 65 (FB), AIR 1978 
Panj 265 (Sep). 


AIR 1966 Punj 66 (Pt B)—Diss. AIR 1978 
(NOC) Delhi 14E (Jan), 


AIR 1966 Punj 162—Dies: AIR 1978 Guj 
94 (May). 


AIR 1968 Punj 449 — Over. AIR 19488 C 


1891 (Nov 
AIR 1969 Punj 270—Held no longer good 


law in view of AIR 1976 5 C 2858. , 


AIR 1978 J and K 22 (Mar). 


{1970) F. A. O. No, 177 of 1968, D/- 8.1 
1970 (Punj) — Over. AIR 1978 Puni 
39A (EB). (Feb). 


25.10.1970 (Iad. Tri., Chandigarh)— 
Revers. AIR 1978 8 c 4088 (July). 
AIR 1970 Panj 104 (FB)—Diss. AIR 1978 
Delhi 58B (Mar). 
AIR 1970 Punj 511—Diss. AIR 1978 All 
` $76B (Aug). 


1970 Pun L J 255 (F C Punj)—Over. AIR 
1978 Punj 76 (£B) (Mar). 

AIR 1971 Punj 418 (Pi A) — 
1978 Cal 482 (Oct). 


AIR 1971 Punj 434—Dies. AIR 1978 All 
376B (Aug). 


— Diss. AIR 


“1972 Cri, Appeal No, 223 of 1972 D/. 


9.10-1972 (Punj) — Partly Revers, 
AIR 1918 8 O 1492 (Oct). ` 


(1973) Criminal Appeals Nos, 258 dnd 


242 of 1978, D/- 21-9-1978 (Punj)— 
Partly Revers. AIR 1978 § C 41188 
(July) 

1973 Acc C J 414 (Punj)—Diss, AIR 1978 
Bom 239B (July). 


‘(1974) Civil Writ No, 1891 of 1988,” D/ 


19-9-1974 (Punj) — Revers, AIR 1978 
Punj 258 (Sep). 
AIR 1974 Punj 97—Held no longer good 


w in view of change in law. AIR 
1978 Punj 230 (July). ` 


AIR 1974 Punj 187—Diss. AIR 1978 Punj 
(Nov). 


829A 
1974 Pun L J 587 (F C Punj) — Over. AIR 
1978 Punj 76 (FB) (Mar). f 
(1975) Cr. App. No. 1428 of 1974, D/. 
9.7-1975 (Punj)— Revers. AIR 1978 
8 O 1187D, E (July). 


` (1975) Criminal Misc. Petn. No. 1755-M 


“of 1975, D/- 29-9-1975 (Punj) — 
` ‘Revers. AIR 1978 S C 1788B (Dec). 


(1976) Civil Writ Petn. No, 2504 of 1975 
D/- 8.9-1976 (Panj) — Revers: AIR 
4978 80 988 (June). 


(1976) Criminal Appeal Nos. 699 and 700 
of 1976, D/. 5-11-1976 (Punj) — 
Revers, AIR 1978 S J 1530A, B (Nov 
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(1977) Cr. M. 8870-M of 1977, D/- 19.8. 
1977 (Punj) — Over. AIR 1978 Punj 
1C (FB) (Jan). 

(1977) Cri. Misc, No. 4623-M of 1977, D/- 
a E AIR 1978 
.§ 

(1977) C. R. No. 508 of 1975 D/. 20.4. 
1977 (Punj) — Revers. AIR 1978 8 0 
485A (Apr). 

1977 Hindu L R 175 (FB) (Punj) — Diss. 
AIR 1978 Delhi 296A (Dec). 


1977 Pun L J (Cri) 157—Revers, AIR 1978- 
SC 988 (June). 


1977 Pun L J (Cri) 269__Rewers, AIR 1978 
SC 88 (Jan). 


(1978) Criminal Misc. No. 129.M of 1978.. 
D/. 11.1.1978 (Punj) — Revers. AIK 
4978 8C 1096 (July). 


AIR 1978 Punj 200—Revers. AIR 1978 8C. 
4583 (Nov). 


‘CORRECTION - 


A. I. R. 1978 Punjab & Haryana 186 (June). 


(i) At Page 186,.in Headnote (A) Long Note, Line 5, and 
(ii) At Page 188 Col, 2, in first and second line from the top for the words. 
"modus operandi” read the words 'Onus Probandi’, 


A. 1. R, 14978 Punjab & Haryana 394 (October), 


In Headnote (B), Line 10, after the 
words ‘‘ultra vires the Act” add the fol- 
lowing Headnote :— 

(Per Majority of 3 out of 5)—However, 
Chandigarh Motor Car and Tractor Tyres 


and Tubes Control Order (1968) and 


Chandigarh Fixation of Retail Prices of ` 


Automobile Tyres and Tubes ControB 
Order (1971) not declared invalid in view» 
of Art, 228A (4) (a) of the Constitution, 
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AIR 1978 PUNJAB & HARYANA 1 
FULL BENCH 
5. S. SANDHAWALIA, PREM CHAND 
JAIN AND S. C. MITAL, JJ. 
Gurbaksh Singh Sibia, Petitioner v. 
State of Punjab, Respondent, 


Criminal Misc. Nos. 3753-M of 1977 
and 3718 to 3720 of 1977, D/- 13-9-1977." 


(A) Criminal P. C. (2 of 1974), S. 438 
— Grant of anticipatory bail — Discre- 
tion of Court, if untrammelled —” Func- 
tion of interpretation — Discretion, if 
can be canalised — Power under S. 438 
— Exercise of — When open — Grant of 
blanket anticipatory bail — _Permissibi- 
lity — Construction of provision — Rule 
of interpretation — ((i) Precedents; 
(ii) Duterpretation of Statutes), 


Under S. 438 (1) a discretion has been 
vested in the High Court and the Court 
of Session for the purposes of grant of 
anticipatory bail. However, it is a far 
ery therefrom to infer that such a dis- 
cretion is totally untrammelled and un- 
fettered by any principle or by other 


statutory provisions as well. Judicial dis- . 


cretion is never whimsical and always 
operates in a well defined channel. The 
power under S. 438 is not vested only in 
the High Court, but equally on the Court 
of Session. The power is concurrent in 
both the said forums. ue A 

exceptional power, like the one un- 
a S. 438, ene be vested in all the 
Courts in totally absolute terms. (1770) 


*(Decided by Full Bench on order of re- 
ference made by Sandhawalia J. on 
1-9-1977.) 

JU/JU/D951/T7/SSG 
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blanket anticipatory bail is not 


4 Burr 2528, Applied; AIR 1977 SC 366, 
Relied on. (Paras 20, 67) 


The function of interpretation inevit- 
ably is to canalise judicial discretion in 
well directed and foreseeable channels 
wherever it might appear to be confer- 
red in unlimited terms by the statute 
itself. Judicial precedent can provide 
guideline or limitation to the discretion ~ 
vested by virtue of S. 438, 1976 Cr LJ 
1142 (FB) (All); 1975 Pun LJ (Cr) 186 
and (1976) 78 Pun LR 1, Dist, 

(Paras 23, 25, 67) 


The power under S. 438 is not to be 
exercised in a vacuum, but only on the 
satisfaction of the conditions spelled out 
in the section itself. To import the lan- 
guage of civil law the jurisdictional fact 
for the exercise of the power under Sec- 
tion 438 appears to be the co-existence 
of the two conditions, namely, an exist- 
ing accusation (or in any case an accu- 
sation which reasonably arises from the 
existing facts) and a reasonable appre- 
hension of arrest on the basis of such 
an accusation. 1976 Cr LJ 1142 (FB) (All), 
Followed. (Paras 29, 67) 


The exercise of power under S. 438 is 
with regard to a specific accusation and 
cannot be extended in a blanket fashion 
to cover all offences with which the pe- 
titioner may come to be charged. No 
question of the: grant of anticipatory bail 
can arise with regard to an accusation 
not yet levelled or in respect of an of- 
fence not yet committed. The power of 
spelled 
out from the existing provisions of the 
Code itself e.g. Ss. 41 to 44, 151, 157 
and 204, and further any exercise of such 
a power would conflict with and render 
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material provisions of the Code virtually 
nugatory. (Paras 30, 31, 33, 67) 
A-statute must be construed as a whole 
and any interpretation of-a particular 
provision, which would render other 
material provisions nugatory, is to be 
avoided, if possible. Applying this maxim 
also, it is plain that the grant of ‘blanket 
anticipatory bail cannot be read into 
S. 438, Criminal P. C. The Code is ex- 
haustive as regards the matters for 
which it specifically provides, Therefore, 
any theory of inherent power for the 
grant of blanket anticipatory bail has to 
be negatived. AIR 1945 PC 94, Followed. - 
(Paras 32, 67) 

Thus the power under S. 438, Criminal 
P. C., is of an extraordinary character 
and must be exercised sparingly in ex- 
-c@ptional cases only. The said power is 
not unguided or uncanalised, but all the 
limitations imposed in the preceding. Sec- 
tion 437, Criminal P. C, are, implicit 
therein and-must be read into S. 438 as 
well. In addition to the limitations im- 
posed in S. 437, the petitioner must fur- 
ther make out a special case for the ex- 
ercise of the power to grant anticipa- 
tory bail. AIR 1977 SC 366 and AIR 1945- 
PC 18, Foll. (Paras 35, 67) 


(B) Criminal P. C. (2 of 1974), Ss, 438, 
156, 167 — Right of police to investigate 
~~ Nature of — Grant of anticipatory 
bail — Effect of — Exercise of power 
under S. 438, if overrides provisions ` of 
S. 167 (2). 

The Code confers a statutory right on 
the police to investigate into cognizable 
crime without the aanction of any judi- 
cial authority. In a serious cognizable 
offence, the Code authorises the arrest 
and detention in custody of the offender — 
for the first twenty-four hours without 
the interposition of the Magistracy and 
further police custody up to a period of 
15 days with the authority of the Magis- 
trate. It is clear, therefore, that the- 
arrest and interrogation in police custody 
for cognizable crime is not only visualis- 
ed but expressly authorised by the Code. 

(Paras 37, 40) 

Mere joining of a person in the course 
of the investigation whilst on anticipa- 
tory bail is no substitute for investiga- 
tion in custody in all those cases where 
his personal interrogation may be legiti-_ 
mately required, Therefore, as soon as an 
effective order of anticipatory bail has 
been made under S. 438, the provisions 
of S. 167 (2) cannot come into play 
thereafter. : (Paras 40, 41) 


Gurbaksh Singh v. State (FB) 


A.LR. 


The end-result of the grant of antici- 
patory bail in such a case, therefore, 
would be that the investigating 
agency must thereafter be de- 
nuded of ‘its right to interrogate . 
the offender in custody and the 
magistracy denied its discretion to grant 
a police remand, however incriminating 


-the material on which this may be sought . 


might be. In legal terminology, the exer- 
cise of power under S, 438, Cr. P. C. 
would, therefore, override the provisions 
of S 167 (2) of the Code even in those 
cases where an urgent and well founded 
claim for interrogation in custody may 
be completely spelled out. There is no- 
thing in S. 438 itself or in its legislative 
history which could give the least indi- 
cation that the provision was intended . 
to override the legitimate procedure of 
investigation into serious crime which 
has been prescribed by the Code itself in 
Chapter XII of which S. 167 (2) forms 
the material part. Indeed the discretion- 
ary grant of anticipatory bail must give 
way to the statutory rights and duties 
under S. 167 (2) of the Code, f 

` (Paras 41, 42) 


Where the investigating agency can 
clearly make out a legitimate case to 
secure the remand of the offender to 
police custody if no bail can be granted 
in such a situation under S 437, it should 
not obviously be granted under S. 438. 

(Para 43) 


(C) Criminal P. C. (2 of 1974), S.-438 
— Offender required for interrogation 
by police, if can be granted ‘anticipatory 
bail — Right of police under S. 27 of the 
Evidence Act—Nature of. Cr. M, 3370-M 
of 1977, D/- 19-8-1977 (Punj), Overruled. 

The law in India (in sharp contrast 
with many other jurisdictions) is strih- 
gent as regards the statements and con- 
fessions made to a police officer. Never- 
theless in case of recoveries of incrimi- 
nating facts at the instance of an accus~ 
ed person, an exception has been made 
regarding the admissibility of such a 
statement when it relates distinctly to 
the facts thereby discovered. The ob- 
taining of evidence where it can be so 
done under S. 27 of the Evidence Act is 
an invaluable right not only in investi- 
gation of a case but also in later estab- 
lishing the same in a Court of law. In 
cases where the interrogation of the ac- 
cused may well bring to light incrimi- 
nating material there can hardly be any 
justification for denying the investigat- 
ing agency their only mode of securing 
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admissible evidence with regard thereto 
and connecting the same with the of- 
fender. If such an offender is granted 
anticipatory bail at the very inception 
of the investigation this may well be 
that S 27 of the Evidence Act thereafter 
can never come into play. This could 
hardly be the intention of the legisla- 
ture whilst granting the concession of 
anticipatory bail in exceptional circum- 
stances and when a special case has been 
made out. A person lawfully released 
on bail either on his own bond or with 
sureties cannot thereafter be deemed in 


fact or by any legal fiction as being in 
the custody of a police officer. Cr. M. 
3370-M of 1977, D/- 18-8-1977 (Punj), 


Overruled. (Paras 45, 48) 
Where a legitimate case for the exer- 
cise of discretion by the Magistrate to 
remand the offender to police custody 
can be made out under S. 167 (2) of the 
Code or a reasonable claim to secure in- 
criminating material -from information 
likely to be received from the offender 
under S, 27 of the Evidence Act can be 
made out, the power under S, 438 of 

the Code be not exercised. 
(Paras 49, 50. 67) 

(D) Criminal P. C. (2 of 1974), Ss. 438, 
437 — Grant of anticipatory bail — Con- 
ditions imposed by S. 437, if implicitly 
contained in S. 438. 

In respect of non-bailable offences all 
the conditions imposed by S. 437 of the 
Code are implicitly contained in S, 438 
as well. Now a reference to S. 437 would 
show that it, in terms, contains a prohi- 
bition to grant bail in all cases where 
there appears reasonable grounds for be- 
lieving that the offender has been guilty 
of an offence punishable with death or 
imprisonment for life. The nature and 
the seriousness of the charge by itself, 
therefore, is one of the important consi- 
derations for the non-release of an ac- 
cused person on bail. Apart from satisfy- 
ing the conditions under S. 437, a spe- 
cial case has still to be made out for the 
exercise of the discretion thereunder. 
Therefore where the nature of the 
charge is so serious as to be punishable 
with death or imprisonment for life it 
would normally be inapt to exercise the 
power of the grant of anticipatory bail 
at the very threshold of the investiga- 
tion unless the Court at that very stage 
is satisfied that such a charge is false or 
groundless, AIR 1977 SC 366, Relied on. 

f (Paras 51, 52, 67) 

The Courts must ever remain wary of 

throttling and in any way impeding the 
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legitimate investigative process in such 
cases, Therefore, in cases of serious eco- 
nomic offences involving blatant corrup- 
tion at the higher rungs of executive 
and political power, the larger interest 
of the public and the State demand that 
the extraordinary power under S. 438 of 
the Code be not exercised in favour of 
the offenders at the very threshold of 
the investigation. i (Paras 59, 67) 


(E) Criminal P. C. (2 of 1974), S. 438 
— Grant of anticipatory bail — Onus of 
making out a special case for grant of 
such bail — Onus is on petitioner — 
Mere allegation of mala fides and claim 
of innocence, if sufficient. 

In order to successfully invoke the 
jurisdiction under S. ‘438, the petitioner 
apart from satisfying all the conditions 
requisite under S. 437 must in addi- 
tion make out a special case for secur- 
ing an order of anticipatory bail which 
is of an exceptional type, Further limi- 
tations which fetter the discretion under 
S. 438 would require that the petitioner 
should satisfy the Court that the accu- 
sation against him does not stem from 
ordinary reasons of furthering the ends 
of law and justice in relation to the case 
but solely from some other dishonest 
motive with the object of humiliating 
the petitioner. In other words, apart 
from coming within the four corners of 
S. 437 the petitioner must establish that ` 
the charge levelled against him is mala 
fide and stems from ulterior motive. 

(Para 62) 


Mere allegation of mala fides by an 
offender and a vehement claim of inno- 
cence put forward by him are manifest- 
ly insufficient for arriving at such a con- 
clusion by the Court. To put the prose- 
cutor to proof at the very inception of 
the investigation will be running coun- 
ter to the whole scheme of investigation 
into cognizable cases as laid down in 
Chapter XII of the Code. This, indeed, 
is not the stage for invoking the known 
maxim of the Criminal Law that the 
burden of proof rests upon the prosecu- 
tion. ‘That stage arrives at the end of the 
investigation and in the course of the 
trial itself. The inception of the investi- 
gation is not a trial. 

s (Paras 63, 65, 67) 

The burden of establishing mala fides 
is on the person alleging. It is for the 
petitioner to first prima facie substanti- 
ate his allegation that the charge of seri- 
ous non-bailable offence against him has 
been levelled mala fide. Without pre- 
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tending to be exhaustive one may take 
an instance in a case of criminal breach 
of trust where the petitioner can forth- 
with produce an authentic documentary 
proof demolishing wholly the allegation 
of criminal misappropriation against 
‘him, Similarly, even in a conventional 
crime like murder, the petitioner may 
be able at the very initial stage to show 
a cast iron alibi like his having been 
confined in a jail at the material time 
of the alleged crime of murder elsewhere 
by him. This could be the kind of cases 
where the Court on a serious charge 
would be able to hold that a special case 
has been made out by the petitioner for 
the exercise of the extraordinary and 
exceptional power under S. 438. 
(Paras 64, 67) 
Cases Referred: Chronological Paras 
AIR 1977 SC 366:1977 Cri LJ 225 21, 
23, 24,34, 35, 43, 51, 62, 65, 66 
1977 Cri LJ 1523:18 Guj LR 131 52, 56 
(1977) 79 Pun LR 564 15, 56 
1977 Cur LJ (Cri) 226 15 
(1977) Cri. M. No. 3370-M of 1977, D/- 
19-8-1977 (Punj) 48 


1976 Cri LJ 1142 (FB) (Al) 24, 29 
(1976) 78 Pun LR 1 24 
1975 Cri LJ 1681 (Orissa) 23, 64 
1975 Pun LJ (Cri) 186 24 
1970 SCD 141 58 
AIR 1962 SC 253: (1962) 1 Cri Ly 215 i 
51, 5 

AIR 1956 SC 217: 1956 Cri LJ 421 61 
AIR 1945 PC 18:46 Cri LJ 413 36 
AIR 1945 PC 94:46 Cri LJ 662 33 
(1770) 4 Burr 2528:98 ER 327 20 
Ajmer Singh (Harbhagwan Singh, 


A. S. Sandhu and Satish Bhanot and 
Vinod Kataria with him), for Petitioner; 
I. S. Tiwana, Addl. A. G., Punjab with 
D. N. Rampal, D.A.G., S. C. Mohumta, 
A. G. Haryana with Naubat Singh, A. A. 
G., Kuldip Singh and K. S. Thapar, for 
Respondent. 


S. S. SANDHAWALIA, J.:— The pur- 
pose, nature and scope of the power to 
grant anticipatory bail rested in the 
higher echelons of the judiciary by Sec- 
tion 438 of the Code of Criminal Proce- 
dure has been the subject-matter of de- 
bate before the Full Bench in these two 
petitions for bail which are before us on 
a reference. 

2. On the 26th of August, 1977, Shri 
Gurbachan Singh Behniwal, I.P.S., Su- 
perintendent of Police, Vigilance Squad, 
forwarded a special report to the Police 
Station, Civil Lines, Ludhiana, on the 
basis of which a case under S. 5 (1) (d) 
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tioner) then General Secretary 


ALR. 


and (€) read with S. 5 (2) of the Preven- 
tion of Corruption Act and Ss 406, 409, 
477-A and 120-B of the Indian Penal 
Code, was registered. In the said report, 
it was alleged inter alia that Shri Zail 
Singh, former Chief Minister of the 
Congress Government in Punjab along 
with some members of his Council of 
Ministers, some office-bearers of the 
Punjab Pradesh Congress Committee, 
some appointees to high public offices 
and senior ranking Government officials 
had conspired to collect huge funds for 
the holding of the Congress Party Ses- 
sion at Mattaur near Chandigarh and to 
personally amass wealth by abuse of 
authority and misuse of powers. 


3. In pursuance of the said conspi- 
racy, Shri Zail Singh aforesaid accom- 
panied by Shri Joginder Pal Pandey, 
then State Minister of Public Works De- 
partment and Shri Sat Pal Mittal (peti- 
of the 
Punjab Pradesh Congress Committee 
held a meeting at Ludhiana in which 
leading businessmen, industrialists and 
Government officials had participated. 
Shri Zail Singh abusing his authority as 
Chief Minister stressed upon the officials 
present to collect the maximum funds 
from industrialists and businessmen for 
the All India Congress Committee Ses- 
sion to be held at Mattaur and further 
threatened the businessmen and indus- 
trialists that in case of any failure on 
their part to’ contribute the maximum 
funds for the said purpose, drastic action 
would follow hampering their business. 

4. In furtherance of the said 
spiracy Shri Santokh Singh Randhawa, 
then State Development Minister .pres- 
surised Mr. Dilbagh Singh Gill, General 
Secretary of the Punjab Poultry Far- 
mers’ Association to collect a sum of 
rupees five lakhs for the Congress Party 
coffers under the threat that in case of 
non-payment by them, the quota of 80 
per cent. rice bran at Rs, 26 per quintal 
would be either reduced or abolished. 
Under this threat Shri Dilbagh Singh 
Gill collected a sum of Rs. 1,16,005 from 
the Poultry Farmers and issued receipts 
therefor and handed over the same to 
Shri S. S. Randhawa for the purpose of 
the party funds. 


5. Shri Zail Singh along with Shri 
Dilbagh Singh Daleko, then State Minis- 
ter for Transport again held a meeting 
at Amritsar in which Government offi- 


‘cials and leading Industrialists also parti- 


cipated and identical demands were 


con- ` 





1978 


made on them. Another meeting of this 
very nature was held at Jullundur and 
Goraya by Shri Zail Singh along. with 
Shri Yash then Excise and Taxation 
Minister, Punjab and Shri Gurbanta 
Singh, then Agricultural Minister in the 
State Cabinet in which also high Gov- 
trnment officials were present, 
6. It is the allegation that Shri Zail 
ingh collected a sum of rupees three 
akhs from various industrialists through 
heques whilst Mr. Joginder Pal Pandey 
lected a sum of Rs. 2.25 lakhs from 
ifferent firms in the same manner. Shri 
ash, Excise and Taxation Minister col- 
lected a sum of rupees fifteen to twenty 
akhs from liquor contractors and trad- 
ars whilst Shri Dilbagh Singh Daleko col- 
ected rupees eight to ten lakhs from the 
ransporters in the State, Shri Hans Raj 
arma, then Finance Minister in the 
ongress Government is also alleged to 
ave collected funds and minted money 
lakhs and shared the booty with the 
hief Minister Shri Zail Singh and some 
ther Ministers unnamed had also col- 
ed lakhs of rupees through Govern- 


ent officials under their control by 
busing their official position. 
7. The Ministers of the Congress 


overnment are alleged to have blatant- 

misused their powers and deployed 
he Government officials under their con- 
rol to work at Mattaur Session of the 
Yongress Party though such Govern- 
nent officials would have no connection 
vith a private political function of the 
Ruling Congress Party. It is alleged that 
he State Exchequer was unlawfully bur- 
ened to the tune of lakhs of rupees for 
curring expenditure entirely for the 
urposes of holding the said session. In- 
iscriminate use of Government stores 
nd machinery was also made in connec- 
ion with the same. Specifically it is 
Wleged ‘that purchases of buckets worth 
ts. 16,000 for the purpose of the Mat- 
aur Session was unauthorisedly made. 
thri Gurbax Singh Sibia, petitioner, then 
he State Irrigation and Power Minister 
tad further ordered the purchase of 600 
hairs costing nearly Rs. 37,000 and 
ight geysers worth Rs, 12,000 to be in- 
tailed at Government expense for the 
vurpose of the said session. _ Vehicles 
vere also hired at public expense and a 
um of rupees one lakh was spent on this 
ccount by the Government though they 
vere entirely utilised for the purpose: of 
he Congress Party. It is alleged that 
ihri Hans Raj Sharma, Finance’ Minis- 
er without caring either for the finan- 
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cial rules or the propriety allowed the 
diversion of the Government funds for 
purposes which were enbrely unautho- 
rised in law. 


8 Mr. Jugraj Singh, Chairman of the 
Punjab Agriculture Marketing Board by 
misuse of his authority is alleged to have 
collected five to six lakhs of rupees and 
delivered the same over to Shri Zail 
Singh, Chief Minister. Similarly Shri 
.Zora Singh Brar, Chairman of the Pun- 
jab State Electricity Board, Shri J. R. 
Bansal, Chairman, Punjab Public Service 
Commission, Shri Niranjan Singh Mitha, 
Member, Punjab Public Service Commis- 
sion along with Shri Sant Ram Singla, 
Political Secretary of Shri Zail Singh 
by abuse of their authority and misuse 
of their powers as public servants col- 
lected considerable wealth and funds 
and shared the same with Shri Zail 
Singh and covered their traces by show- 
ing nominal contributions to the funds 
of the Congress for election and for the 
All India Congress Committee Sessions. 


9. A cheque of Rs. 30,000 was secur- 
ed by Mrs. Sajda Begum, M.L.A. and 
General Secretary of the Punjab State 
Congress Committee from the Malerkotla 
said 
cheque was endorsed by her for encash- 
ment through a Sales Tax Inspector. 
However, the cheque being crossed could 
not be cashed and had, therefore, to be 
returned to the Company and in lieu 
thereof Rs. 30,000 were then obtained in 
cash. It is alleged that ‘Mrs. Sajda Begum 
aforesaid misappropriated the lions share 
of the collections made by her by mis- 
use of the authority in collusion with 
Shri Zail Singh, Chief Minister. 

10. Shri Onkar Chand, part-time 
member of the Punjab State Electricity 
Board and Shri Sat. Pal Mittal petitioner 
then the Chairman of the Agro Indus- 


tries Corporation, Punjab, who were 
the General Secretaries of the Punjab 
Pradesh Congress at the time collected 


over one crore rupees for the Mattaur 
Sessions and other party purposes and 
misappropriated the same .in connivance 
with the Chief Minister by preparing 
false records therefor. Lastly, it has 
been alleged that Shri Zail Singh, Chief 
Minister had obtained bribes from smug- 
glers, blackmarketeers, industrialists and 
various business firms during the emer- 
gency for giving them protection against 
legal action. He obtained a sum of rupees 
two lakhs from Dharam Pal Garg and 


another similar amount from Mr. Jawa- 
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har, Oswal Vegetable Oil Dealers in 1976 
just before the Mattaur Session for the 
consideration of stopping legal action 
pending against. them. 

11. In sum, it is alleged that the con- 
spirators aforesaid obtained an amount 
exceeding rupees five crores by the me- 
thods detailed above and also acquired 
assets disproportionate to their known 
sources of income in the form of movable 
and immovable property and shares held 
benami and clandestinely in other names. 


12. It is plain from the above that on 
the prosecution allegations, the respon- 
dents’ stand is that the case against the 
two petitioners along with others is one 
of the most blatant cases of corruption 
and misuse of high authority for perso- 
nal and political gain. 

13. On the other hand the | stance 
taken on behalf of the petitioners apart 
from alleging that the allegations against 
them are false is that the present case 
is merely another weapon for the villifi- 
cation of the petitioners in particular 
and for the victimisation of the political 
opponents in general by the present Rul- 
ing party. It has been alleged that the 
Congress Government in the State had 
constituted a Commission of Enquiry 
headed by Justice Chhangani to enquire 
into certain allegations against the Min- 
isters of the former Government of the 
Akali Party, headed by S. Parkash Singh 
Badal earlier. The said report -had indi- 
cted many persons including S. Parkash 
Singh Badal now the Chief Minister and 
in consequence thereof criminal proceed- 
ings had been initiated against Shri 
Badal and others. It is alleged that the 
lodging of the present first information 
report is a reprisal for the same and is 
politically motivated. 

14. At the outset, it deserves higb- 
lighting that two rival, and if I may say 
so diametrically opposite views, vie for 
acceptance in these cases. On the one 
hand it is the stand that S. 438 of the 
Code of Criminal Procedure gives an un- 
limited and unrestricted discretion to the 
Court to grant anticipatory bail if and 
when it thinks fit and this discretion 
cannot in any way be constricted. On 
the other hand, the respondent-States 
‘contend that the power herein is of an 
extraordinary nature which is to be ex- 
ercised in exceptional circumstances and 
is plainly circumscribed by the other 
provisions of Criminal Procedure Code.’ 

15. There has very recently been .a 
spate of petitions for the grant of anti- 
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cipatory bails from both the State ol 
Punjab and Haryana, Indeed the exercise 
of this power has become a matter of 
considerable legal and even public con- 
troversy. Within this Court, Tewatia J., 
has had occasion, to consider the matter 
in a slightly different context of the 
grant of bail in similar cases under the 
general provisions. In both these cases 
Onkar Chand v. The State of Punjab, 
(1977) 79° Pun LR 564 and Jagiji! 
Singh v. The State of Punjab (Crimina 
Misc, 3588-M of 1977 decided on the 
Tth September, 1977)* whilst declining 
bail to the petitioners it has been ob- 
served that the Courts should be very 
wary of throttling the legitimate investi- 
gation of such cases at the very thresh- 
old. It has been pointed out that the 
eancer of corruption in the higher eche- 
lons of the Government and of the poli- 
tical parties presents a greater menace 
to the society than conventional crime 
On the other hand, learned counsel fo) 
fhe petitioners had placed reliance on 
numerous interim orders issued under 
S. 438, Criminal Procedure Code, and 
also some brief confirmatory judgments 
thereafter in order to contend that this 
Court has so far exercised this power 
rather liberally in innumerable cases al- 
ready. The conflict of judicial opinion is 
indeed plain and it was, therefore, thai 
the matter was placed before a larger 


.Bench to elucidate the larger principle: 


and the necessary guidelines for the 
exercise of this extraordinary power by 
the Court. It is to this delicate task that 
we must now devote ourselves. 


16. Ere we come to the language o: 
the existing provision itself, it become: 
indeed necessary to examine, howeve: 
briefly, its legislative history. The Code 
of Criminal Procedure 1898 did not con- 
tain any specific provision therein cor- 
responding to the present S. 438 for spe- 
cifically granting anticipatory bail, Con- 
‘sequently there was a sharp divergence 
of judicial opinion in the various Higt 
Courts about the exercise of any sucł 
power and the weight of authority tend- 
ed to the view that there was no suct 
power vested in the Court. When the 
matter of the révision of the Code came 
up before the Law Commission, it consi- 
dered this aspect in its forty-first repor 
(dated the 24th September, 1969). The 
desirability of introducing a fresh provi- 
sion for conferring the power of antici- 


*Reported in 1977 Cur LJ (Cri) 226. 
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patory bail on the Courts was opined in 
the following terms:— 

“+ ** The necessity for granting anti- 

ïżpatory bail arises mainly because some- 
dimes influential persons try to implicate 
their rivals in false causes for the pur- 
pose of disgracing them or for other pur- 
poses by getting them detained in jail 
for some days. In recent times, with the. 
accentuation of political rivalry, this ten- 
dency is showing signs of steady in- 
crease. Apart from false cases, where 
there are reasonable grounds for holding 
that a person accused of an offence is 
not likely to abscond, or otherwise mis- 
use his liberty while on bail, there 
seems no justification to require him 
first to submit to custody, remain in pri- 
son for some days and then apply for 
bail. We recomimend the acceptance of 
this suggestion. We are further of the 
view that this special power should be 
conferred only on. the High Court and 
the Court of Session, and that the order 
should take effect at the time of arrest 
of thereafter.” 
In order to give effect to the . aforesaid 
recommendation, the Law Commission 
suggested the draft of a new provision 
to be inserted as S, 497-A in the Code of 
Criminal Procedure of 1898 In the re- 
port, it was also pointed out that. the 
Commission had considered the question 
of laying down certain conditions under 
which alone anticipatory bail could be 
granted but as it was not practicable to 
exhaustively enumerate those conditions, 
it was left to the discretion of the Court 
to exercise the same properly rather 
than fetter such discretion in the statu- 
tory provision’ itself. 

17. Apparently in accord with the 
aforesaid recommendations of the Law 
Commission, the ` Central Government 
introduced cl. 447 in the draft bill of 
the Code of Criminal Procedure 1970 
for the purposes of conferring express 
powers to grant anticipatory bail on’ the 
High Court and the Court of Session. 
This provision was again considered by 
the Law Commission and in the relevant 
paragraph 31 of its forty-eighth Report 
it was observed as follows:— 

"The Bill introduces a provision for 
the grant of anticipatory bail. This is 
substantially in accordance with the re- 
commendations made by the previous 
Commission (41st Report). We agree that 
this would be a useful addition, though 
we must add:that it is in very excep- 
tional cases that such a gone should 
be exercised. 
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We are further of the view that in order 
to ensure that the provision is not put 
to abuse at the instance of unscrupul- 
ous petitioners, the final order should be 
made only after notice to the public 
prosecutor. The initial order should only, 
be an interim one, Further the relevant 
section should make it-clear that the 
direction can be issued only for reasons 
to be recorded, and if the Court is satis- 
fied that such a direction is necessary in 
the interests of justice.” 

Clause 447 aforesaid of the draft bill 
came to be ultimately enacted as S. 438 
of the Code of Criminal Procedure, 1973. 

18. Inevitably the argument here 
must revolve around the language of 
S. 438 and for facility of reference, the 
relevant part thereof may first be set 
down:— 

"438 (1) When any person has reason 
to believe that he may be arrested on an 
accuastion of having committed a non-. 
bailable offence, he may apply to the 
High Court or the Court of Session for 
a direction under this section; and that 
Court may, if it thinks fit, direct that 














in the event of such arrest, he shall the 


released on bail. 

(2) When the High Court or the Court 
of Session makes a direction under sub- 
sec, (1), it may include such conditions 
in such directions in the light of the 
facts of the particular case, as it may 
think fit including— 

(i) a condition that the person shall 
make himself available for interrogation 
by a police officer as and when required. 

(ii) a condition that the person shall 
not, directly or indirectly, make 
threat or promise to any 
person acquainted with the facts of the 
case so as to dissuade him from disclos- 
ing such facts to the Court or to ‘any 
police officer; 


ii) a condition that the person shall 


not leave India without the’ 
permission of the Court; 

(iv) such other condition as may be 
imposed under sub-sec. (3) of S. 437, as 
if the bail were granted under that 
section. 

(3) x x x x x” 

19. The learned counsel for the peti- 
tioners opened the argument on a rather 
flamboyant note by contending that the 
power to grant anticipatory bail under 
the aforesaid section was unlimited, un- 
canalised and totally unfettered. It was 
submitted that the Legislature had left 
the matter wholly in the discretion of 


previous 


any - 


N 
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the Court, Relying on the words ‘if it 
thinks fit’ used in sub-sec. (1) it was 
urged that wherever and whenever the 
Court thought so, it was empowered to 
direct that the petitioner in the event of 
his arrest should be released on bail. 


20. Though we are clearly of the 
view that this issue is concluded against 
the petitioners by the highest authority, 
yet we deem it necessary to remark that 


even on principle we find nothing there- 


in to commend itself, The highest that 
may be said on the language used in 
S. 438 (1) is that a discretion has been 
vested in the High Court and the Court 
of Session for the purposes of grant of 
anticipatory bail. However, it ig a far 
ery therefrom to infer that such a dis- 


cretion is totally untrammelled and un- ` 


fettered by any principle or by other 
statutory provisions as well. As I said 
earlier in the reference order, judicial 
discretion is never whimsical and always 
operates in a well defined channel. What 
perhaps deserves highlighting in this con- 
text is the fact that the power under 
S. 438 is not vested only in the High 
Court, but equally in the Court of Ses- 
sion. It was not disputed before us and 
appears to be well settled by precedent 
that the power is concurrent in both the 
said forums. Reference to Ss, 9 and 10 
of the Criminal Procedure Code shows 
that Additional Sessions Judges, who 
have co-ordinate jurisdiction would be 
equally vested with this power. Refer- 
ence to Ss. 9 (5) and 10 (3) would fur- 
ther indicate that occasions may not be 
lacking when such a power would have 
to be exercised by Assistant Sessions 
Judges and the Chief Judicial Magis- 
trates as well. It would thus be difficult 
to hold that an extraordinary and ex- 
ceptional power like the one under Sec- 





tion 438, could be vested in all the 
‘Courts aforesaid in totally absolute 
terms. More than two centuries ago. 


Lord Mansfield in the case of John Wil- 
kes, (1770) 4 Burr 2528 at p. 2539 stated 
in classic terms “Discretion means 
sound discretion guided by law, It must 
be governed by rule, not by humour; it 
must not be arbitrary, vague and fanci- 
ful.” í 


21. It is unnecessary to dissert long 
on this aspect because their Lordships 
in Balchand Jain v. State of M. P., AIR 
1977 SC 366, have given a conclusive 
answer against the view canvassed on 
behalf of the petitioners. Fazal Ali J. 
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observed in no’ uncertain terms as fol- 


- lows (at p. 377 of AIR):— 


“Section 438 does not contain unguid- 
ed or uncanalised powers to pass an 
order for anticipatory bail, but such an 
order being of an exceptional type can 
only be passed if, apart from the condi- 
tions mentioned in S, 437, there is a 
special case made out for passing the 
order. The words “for a direction under 
this section” and ‘Court may, if it thinks 
fit, direct” clearly show that the Court 
has to be guided by a large number of 
considerations including those mentioned 
in S. 437 of the Code.” 


22. Mr. Ajmer Singh on behalf of 
one of the petitioners had then sought 
to contend that apart from 
tions implicit in the language of S. 438 
Itself, no further principle or guideline 
was either possible to be laid down by a 
precedent nor was it desirable to do so. 
According to him, the discretion of every 
Court exercising the power under Sec- 
tion 438 must remain at large and can- 
not be circumscribed by judicial autho- 


rity. 


23. Apart from raising the abovesaid 
contention, the learned counsel was un- 
able to advance any cogent reasoning in 
support of this omnibus proposition. It 
is more than well settled that the func- 
tion of interpretation inevitably is to 
canalise judicial discretion in well direct 
ed and foreseeable channels wherever it 
might appear to be conferred in un- 
limited terms by the statute itself. In- 


deed, a close reading of the judgment 
in Balchand Jain’s case (AIR 1977 SC 
366) (supra) leaves no manner of doubt 


that by a process of construction their 
Lordships have clearly indicated some 
of the limitations and the guidelines 
within which the power under S. 438 is 
to be exercised. These limitations were 
obviously not intended to be exhaustive, 
because the question for determination 
was whether the power under S. 438 
could be exercised in cases of an offence 
under R. 184 of the Defence and Inter- 
nal Security of India Rules, 1971. In 
view of this, it is hardly open for this 
Court to accede to the proposition that 
judicial precedent cannot provide an 
guideline or limitation to the discretion 
vested by virtue of the aforesaid provi- 
sion. Reference in this connection may 
also be made to a Division Bench judg- 
ment of Orissa High Court in Bhagirathi 
Mahapatra v. State, 1976 Cri LJ 1681 (Ori). 


the limita- . 
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Herein the Bench has spelled out- some 
guidelines seriatim. . 


24. The authorities relieq upon by 


Mr. Ajmer Singh, learned counsel for ` 


the petitioner, in support of his conten- 
tion appear to us as wholly wide of the 
mark, In the Allahabad High Court Full 
Bench judgment reported in Onkar Nath 
v. State, 1976 Cri LJ 1142 (All), the only 
question referred was whether. an appli- 
cation under S. 438 of the Code is main- 
tainable in the High Court without the 
same having been moved and rejected 
first in the Court of Session. The Court 
held that the section contemplated two 
forums for moving an application and 
both the jurisdictions were concurrent 
and it was open to the petitioner to 
choose either of these two. Plainly, the 
ratio of the decision has no relevance to 


the point before us. In Parhlad Singh v. 


U. T. Chandigarh, 1975 Pun LJ (Cr) 186, 
again the issue falling for determination 
was whether after the rejection of a pe- 
tition of anticipatory bail by the Ses- 
sions Court a second application could 
lie. It was held that the same was not 
barred, The judgment is obviously of no 
aid to the petitioners in the present con- 
text. Similarly in Hari Ram v. State of 
Haryana, 1976-78 Pun LR 1, we are un- 
able to find any mention or observation 
relevant to the point before us. We may 
also notice that Mr. Harbhagwan Singh, 
learned counsel for one of the petitioners 
apparently repelled on his main conten- 
tion by binding precedent and had him- 
self contended that S., 438, Criminal Pro- 
cedure Code, is not to be read in isola- 
tion but along with preceding S. 437. 
This argument by itself implies that the 
limitations clearly spelled out from Sec- 
tion 437 are inherently implicit in the 
exercise of power under S. 438. This, 
indeed, has authoritatively been laid 
down in Balchand Jain’s case, (AIR 1977 
‘SC 366). 

25. We must, therefore, unreservedly 
reject the proposition that no principle 
or guideline can be provided by judicial 
precedent for the exercise of the extra- 
ordinary power vested in the Court un- 
der S. 438. 

26. Before we proceed to examine 
the matter in some depth we are faced 
at the very threshold by an issue which 
goes indeed to the root of the matter. It 
is pointed out by the learned counsel 
for the petitioners that this Court has 
exercised the power to grant anticipa- 
tory bail not only with regard to of- 
fences already ‘committed or accusations 


~ 





already levelled, but also with regard to 
those which may be committed or level- 
led in the future. It was brought to our 
notice ‘that not in one but many cases it 
has been directed in absolute terms .that 
the petitioner shall not be arrested or in 
the event of arrest shall be released on 
bail up to a clear and specified date in 
the future. It is thus contended that the 
Court has even power to grant blanket 
anticipatory bail to a petitioner with 
regard to an offence, which he might 
commit or at least which he might come 
to be charged with in future. 

27. The contention has patent sub- 
stance. If it can be held that wide un- 
trammelled power vests in the Court 
under S. 438, not only with regard to 
the accusations already levelled or sus- 


pected, but also with regard to those. 


which might come to be levelled in the 
future, then it is plain that no guideline 
or limitation -can be placed on the exer- 
cise of such a power as regards the ex- 
isting accusations or an offence already 
committed. Obviously, the nature, num- 
ber or manner of offence which a peti- 
tioner might commit in the future or 
be charged with must necessarily be un- 
predictable, If a valid blanket anticipa- 
tory bail can ‘be granted for an offence 


that may be committed in the future, it 


can obviously be granted without limi- 
tation as regards those already com- 


.mitted. . 


28. The learned Advocate General of 
Haryana has very forcefully and indeed 
cogently assailed the existence of any 
power to grant blanket anticipatory bail 


.of such a nature under S. 488. It is con- 


tended that twp conditions must pre- 
exist before the power of the Court 
under S. 438 can even be invoked by the 
petitioner. There must be an accusation 
of the-petitioner having committed a 
non-bailable offence. Plainly, this accu- 
sation must be an existing one or in any 
case stemming from the facts already in 
existence. The learned Advocate General 
contended that the word ‘accusation’ 
though not actually defined in the Code 
has nevertheless a known legal connota- 
tion, Reference was made to both the 
Wharton’s Law Lexicon 14th Edition, 
page 16, and the Law Terms and Phrases 
by Aiyer 1973 Edition, page 18 to show 
that the word ‘accusation’ means formal 
levelling of a charge or an offence against 
a person. The’ aforesaid condition, how- 
ever, is not enough by itself and there 
must be a reasonable apprehension or be- 


lief in the mind of the petitioner that 
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he would be arrested on the basis of 
such an. accusation. It was argued that 
the sine qua non for invoking the juris- 
diction of the Court under S, 438 ‘is the 
simultaneous existence of both the con- 
ditions aforesaid, 

“29. We believe that the learned Ad- 
vocate General is on firm ground in his 
aforesaid submission. The power under 


S. 438 is not to be exercised in a vacuum, 


but only on the satisfaction of the con- 
ditions spelled out in the section itself. 
To import the language of civil law the 
jurisdictional fact for the exercise of the 
power under S, 438 appears to be the co- 
existence of the two conditions, namely, 
an existing accusation (or in any case 
an accusation which reasonably arises 
from the existing facts) and a reasonable 
apprehension of arrest on the basis of 
such an accusation. We are fortified in 
our view by the following observations 
of the Full Bench in Onkar Nath Aggar- 
wal’s case (1976 Cri LJ 1142 at p. 1143) 
(All) (supra):— ; 

“It, is obvious that the provision com- 
prises of two parts. The first part envi- 
sages of the conditions under which a 
person. is entitled to make an applica- 
tion for anticipatory bail in the Court of 
‘Session or in the High Court. There are 
only two conditions which must exist be- 
fore he can move such an application. In 
the first place there must exist a ground 
to believe that he may be arrested and 
secondly there must be an accusation of 
his having committed a nori-bailable of- 
fence. The language is plain and un~ 
ambiguous,” 


30. It is thus plain that the exercise of 


power under S. 438-is with regard to a 


pecific accusation and cannot be extend~ 
ed in a blanket fashion to cover all of- 
fences with which the petitioner may 
come to be charged. With great respect, 
therefore, we are of the view that no 
question of the grant of anticipatory -bail 
can arise with regard to an accusa- 
tion not yet levelled or in respect of -an 
offence not yet committed. 

31. Apart from the above, it was 
rightly pointed out to us that the power 
of blanket anticipatory bail is not spel- 
led out from the existing provisions of 
the Code itself, and further that any 
exercise `of such a power would conflict 
with and render material. provisions of 
the Code virtually nugatory. Reference 
was first made to S. 151, which em- 
powers a police officer to arrest any per- 

n in order to prevent the commission 








-the learned counsel for the 


ALR. 
of a cognizable offence. It was rightly 
pointed out that if a person, who has 


been granted blanket anticipatory bail, 
grievously assaults another person of 
attempts to commit a heinous cognizable 
offence, the police authorities would be 
powerless to take preventive action 
against him. Reference may then be 
made to Ss, 41 to-44 of the Code, which 
empower or authorise the arrest of of- 
fenders by the police, private persons 
and. by Magistrates with regard to an of- 
fence committed in their presence. 


It is plain that in the case of a grant 
of blanket bail to a petitioner, the afore- 
said persons and the police, would be 
rendered powerless to commit the of- 
fenders to custody as warranted by those 
provisions. Again, in such a situation, if 
the petitioner commits an entirely fresh 
non-bailable offence and a case is regis- 
tered under S. 154, the investigating off- 
cer would be rendered powerless to do 
his duty of arresting the offender(s) un- 
der S. 157 (1) and to proceed further 
with the investigation of the case. Sec- 
tion 204 authorises issuance of non-bail- 
able warrants by a Magistrate in a war- 
rant case and even exercise of this judi- 
cial power would be cut down in the 
case of a person enlarged .on blanket 
anticipatory bail. ` 


32. It is a settled rule of interpreta- 
tion that a statute must be construed as 
a whole and any interpretation of a par- 
ticular provision, which would render 
other material provisions nugatory, is to 
be avoided, if possible. Applying this, 
maxim also, it is plain that the grant of 
blanket anticipatory bail cannot be read 
into S, 438, Criminal Procedure Code. 


33. We have very closely perused the 
relevant sections of the Code pertaining 
to the grant of bail and bonds ete. and 
are unable to locate any provision which 
either in terms or by necessary implica- 
tion would warrant the grant of a blan- 
ket anticipatory bail by a Court. Despite 
being repeatedly asked, the galaxy of 
petitioners 
and also those, whom we allowed to in- 
tervene in the course of arguments, were 
unable to draw our attention to any 
such provision Faint suggestions had, 
however, emanated that such a power 
might be spelled out from the Inherent 
powers vested in this Court by the Code 
itself. -But it has been long well settled 
that the Code ig exhaustive as regards 
the matters for which it specifically pro- 
vides, Therefore, any theory of inherent 
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power for the grant of blanket anticipa- 
tory bail has to be negatived. The cate- 
goric observations in Jairam Dass v. ‘Em- 
peror, AIR 1945 PC 94, deserve recollec- 
tion in this context (at p. 98):— 
“Finally their Lordships take the view 
that Chapter 39 of the Code together 
with S. 426 is, and was intended to con- 
tain a complete and exhaustive state- 


ment of the power of a High Court of 


India to grant bail, and excludes the 
existence of any additional inherent 
power in a High Court relating to the 
subject of bail” 
We are constrained to hold that despite 
the recent exercise of such a power by 
the Court neither S 438 nor any other 
provision of the Code authorises the 
grant of blanket anticipatory bail for 
offences not yet committed, or with re- 
gard to accusation not yet even levelled. 
34. Now the matter has been very 
ably canvassed before us even on prin- 
ciple and we wish to place on record our 
gratitude for the able assistance render- 
ed by the learned counsel; in particular 
by the learned Advocate General of 
Haryana State and the learned Addi- 
tional Advocate General of Punjab State. 
We are, however, of the view that it 
would be wasteful to examine the mat- 
ter as if it is res integra because a por- 
tion of the field regarding the principles 
and guidelines governing the discretion 
under S. 438 is now covered by the bind- 
ing precedent of their Lordships in Bal- 
chand Jain’s case, (AIR 1977 SC 366). It 
is nevertheless to be borne in mind that 
the judgment is.not exhaustive on the 
point (indeed, no judgment can possibly 
be so) because the primary question be- 
fore their Lordships was whether antici- 
patory bail can be granted with regard 


to an offence under R, 184 of the De- 
fence and Internal Security of India 
Rules. It, therefore, suffices to notice 
briefly those aspects of the questions, 


which have been settled authoritatively 
by their Lordships. Bhagwati, J. in his 
concurring judgment first observed as 
to the nature of this power as follows 
(at p. 369):— 

“Now, this power of granting ‘antici- 
patory bail’ is somewhat extraordinary 
in character and it is only in exceptional 
cases where it appears that a person 
might be falsely implicated, or a frivol- 
ous case might be launched against him, 
or ‘there are reasonable grounds for 
holding that a person accused of an of- 
fence is not likely to abscond, or other- 
wise misuse his liberty while on bail’ 
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that such power is to be exercised. -And 
this power being rather of an unusual 
nature, it is entrusted only to the higher 


echelons of judicial service, namely, a 


Court of Session and the High Court.” 
The exceptional nature of this power 
was further highlighted by Fazal Ali, J. 
who prepared the main judgment in the 
following words:— 

‘It would thus appear that while the 
Law Commission recommended that pro- 
vision for an order of anticipatory bail 
to be effective when a person is arrested 
should be made, at the same time it 
stressed that this being an extraordinary 
power should be exercised sparingly and 
only in special cases.” 

As regards the guidelines and the limi- 
tations on the exercise of the power un- 
der S 438, the Court laid them down in 
the following terms (at p. 377 of AIR):— 

“We have already stated that S. 438 
of the Code does not contain the condi- 
tions on which the order for anticipa- 
tory bail could be passed. As S. 438 im- 
mediately follows S. 437 which is the 
main provision for bail in respect of non- 
bailable offence it is manifest that the 
conditions imposed by S. 437 (1) are 
implicitly contained in S. 438 of the 
Code. Otherwise the result would be 
that a person who is accused of murder 
can get away under S. 438 by obtaining 
an order for anticipatory bail without 
the necessity .of proving that there were 
reasonable grounds for believing that he 
was not guilty of offence punishable . 
with death or imprisonment for life. 
Such a course would render the provi- 
sions of S. 437 nugatory and will give 
a free licence to the accused persons 
charged with non-bailable offences to 
get easy bail by approaching the Court 
under S. 438 and by-passing S. 437 of 
the Code. This, we feel, could never 
have been the intention of the Legisla- 
ture. Section 438 does not contain un- 
guided or uncanalised powers to pass an 
order for anticipatory bail, but such an 
order being of an exceptional type can 
only be passed if, apart from the condi- 
tions mentioned in S. 437, there is a spe- 
cial case made out for passing the order. 
The words “for a direction under this 
section” and ‘Court may, if it thinks fit, 
direct’ clearly show that the Court has 
to be guided by a large number of con- 
siderations including those mentioned in 
S. 437 of the Code.” 


35. From the above, it is plain that 
the following propositions for the grant 
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of anticipatory bail have -been finally 
settled by their Lordships:— 


(1) That the power under S. 438, Cri- 
minal Procedure Code, is of an extra- 
ordinary character and must be exercis- 
ed sparingly in exceptional cases only; 

(2) That the said power is not unguid- 
ed or uncanalised, but all the limita- 
tions imposed in the preceding S. 437, 

riminal Procedure Code, are implicit 
therein and must be read into S. 438 as 
well; and 

(3) That in addition to the limitations 
imposed in S. 437, the petitioner must 
further make out a special case for the 
exercise of the power to grant anticipa- 
tory bail 
So much of the field being authorite- 
tively covered, the scope of the inquiry 
before this Bench is thus narrowed down 
to determine and elucidate the kind of 
the exceptional cases in which this 
power is to be exercised and the nature 
of the special case, which the petitioner 
must make out for securing an order in 
his favour. In Balchand Jain’s case (AIR 
1977 SC 366) their Lordships were not 
called upon to elaborate the exceptional 
circumstances or the kind of the special 
case to be made out which would war- 
rant the exercise of this extraordinary 
power. 


36. The broad canvas against which 


the significant question aforesaid has to 
be examined cannot be better spelled out 
than in the memorable words of Lord 
Porter in Emperor v, Khwaja Nazir Ah- 
mad, AIR 1945 PC 18 (at p. 22): 


“In their Lordships’ opinion however,, 
the more serious aspect of the case is to 
be found in the resultant interference 
by the Court with the duties of the 
police. Just as it is essential that every 
one accused of a crime should have free 
access to a Court of justice so that he 
may be duly acquitted if found not guilty 
of the offence with which he is charged, 
so it is of the utmost importance that 
the judiciary should not interfere with 
the police in matters which are within 
their province and into which the law 
imposes upon them the duty of enquiry. 
In India as has been shown there is a 
statutory right on the part of the. police 
to investigate the circumstances of an 
alleged cognizable crime without re- 
quiring any authority from the judicial 
authorities, and it would, as their Lord- 
ships think, be an unfortunate result if 
it should be held possible to interfere 
with those statutory rights by an exer- 
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cise of the inherent jurisdiction of the 
Court. The functions of the judiciary 
and the police are complementary not 
overlapping and the combination of indi- 
vidual liberty with a due observance of 
law and order is only to be obtained by 
leaving each to exercise its own func- _ 
tion, always, of course, subject to the 
right of the Court to intervene in an ap- 
propriate case when moved under Sec- 
tion 491, Criminal Procedure Code, to 
give directions in the nature of habeas 
corpus,” 


37. There is thus the authority of the 
Privy Council itself which has been re- 
affirmed by their Lordships of the Sup- 
reme Court times out of number for the 
proposition that the Code confers a sta- 
tutory right on the police to investigate 
into cognizable crime without the sanc- 
tion of any judicial authority. Therefore, 
it Is unnecessary to elaborate on this 
aspect and the briefest reference to 
Chapter XII of the Code regarding the 
information of cognizable offences to the 
police and their powers to investigate 
therein would suffice, Section 154 re- 
quires that information regarding the 
commission of cognizable offence shall 
be reduced in writing and prescribes the 
procedure for recording the same, Sec- 
tion 156 in the clearest terms lays down 
that the Officer-in-charge of a police 
station may without the order of a 
Magistrate investigate . forthwith into 
such a cognizable case. The succeeding 
S. 157 whilst providing for the proce- 
dure for investigation in terms empowers 
the police to take measures for the dis- 
covery and arrest of the offender. 


In this context, it is worthwhile to 
recall that by virtue of S. 57 of the 
Code, a police .officer would be entitled 
to detain in custody such a person for 
twenty-four hours exclusive of the time 
necessary for the journey from the place 
of arrest to the Magistrate’s Court with- 
out seeking the sanction of Any Court or 
Magistrate. This right of the police in- 
deed seems to have constitutional sanc- 
tion by virtue of Art. 22 (2) of the Con- 
stitution of India which is almost in 
similar terms. However, if the investiga- 
tion cannot be completed within the 
period of 24 hours aforesaid, the Code 
makes express provision therefor by 
S. 167 and sub-sec. (2) of the same is 
pertinent and the relevant part thereof 


may be set down here for facility of 
reference:— 
“167 (1) x x xX x 


i (2) The Magistrate to whom an accus- 
pd person is forwarded under this sec- 
ion may, whether he has or has not 
urisdiction to try the case, from time to 
ime, authorise the detention of the ac~ 
used in such custody as such Magistrate 
ks fit, for a term not exceeding 4f- 
teen days in the whole; and if he has 
o jurisdiction to try the case or com- 
mit it for trial, and considers further 
detention unnecessary he may order the 
ccused to be forwarded to a Magistrate 
having such jurisdiction: 

Provided that— 

(a) the Magistrate may authorise de- 
ention of the accused person, otherwise 
in custody of the police, beyond 
he period of fifteen days if he is satis- 
ed that adequate grounds exist for do- 
g so.” 
ow reading the relevant provisions to- 
ether, it is plain that in a serious cog- 
izable offence, the Code authorises the 
rrest and detention in custody of the 
ffender for the first twenty-four hours 
ithout the interposition of the Magis- 
acy and further police custody up to 
period of 15 days with the authority 
f the Magistrate. It is clear, therefore, 
t the arrest and interrogation in 
olice custody for cognizable crime is 
ot only visualised but expressly autho- 
ised by the Code. On behalf. of the res- 
































is is not merely a right of the police 
ut a duty enjoined upon them and is 
e life blood of any effective investiga- 
on into a serious crime. It is contend- 
d on their behalf that if the wer 
nder S. 438, Cr. P. C, is used indiscri- 
ately and as a routine it would de- 
ude and render nugatory the provisions 
S. 167 of the Code even in those cases 
here the investigative agency can lay 
gitimate claim to the effective interro- 
tion of an offender in their custody. 
38. On behalf of the petitioners, it 
as first sought to be contended that 
ere is no inherent conflict between the 
wer to grant anticipatory bail . under 
. 438, Cr. P, C. and the right of the 
lice under S. 167 to secure the custody 
the person of the offender. It was 
gued that the statute has itself taken 
re of the situation by providing that 
condition may be imposed that a per- 
n enlarged on anticipatory bail shall 
ake himself available for interrogation 
a police officer as and when required. 
39. The learned Advocate General of 
ana had forthrightly joined issue on 


Gurbaksh Singh'v. State (FB) (Sandhawalia J.) -- 


ndent-State, indeed the stand is that’ 
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the point that there was no conflict in 
the grant of the anticipatory bail to an 
offender and the powers of the investi- 
gating agency to interrogate him whilst 
in its custody. It was forthrightly con- 
tended that the mere joining in the in- 
vestigation by á person on bail is in- 
deed far from being the equivalent of 
an effective interrogation of the offender 
whilst in custody. The patent distinc- 
tions between the two were graphically 
highlighted by the learned Advocate 
General, Jt was pointed out that the ' 
speed and swiftness of the investigation 
immediately after the commission or 
registration of the crime is indeed the 
essence thereof. Section 157 (2) not only 
requires but virtually enjoins that the 
Investigating Officer shall forthwith take 
urgent measure for the discovery and 


` arrest of the offender. 


It was pointed out that many a time, 
serious crime is unearthed only when 
the offender is taken unaware and forth- 
with confronted and questioned regard- 
ing the commission of the same. It is, 
therefore, that the law warrants the 
arrest and detention in police custody of 
an offender who has committed a cogniz~ 
able crime for'a period of up to 24 hours 
without any judicial intervention. The 
learned Advocate General contended 
that this period is crucial to sometime 
securing invaluable pieces of incriminat-. 
ing evidence or get clues and leads for 
further investigation into the same. The 
grant of anticipatory bail at the very 
threshold, therefore, denudes the investi- 
gation of its vital elements of surprise, 
speed and swiftness. Counsel- further 
contended that even after the initial 
period of 24 hours, the investigating offi- 
cer is entitled on adequate material to 
secure the physical custody of an of- 
fender from a Magistrate under S. 167 
(2) of the Code for maintaining continu- 
ity of the investigation. 

With great plausibility this was high- 


lighted as an invaluable right without 
which no serious or intricate crime 
which requires the questioning of the 


accused person can possibly be dug out 
or detected, The very purpose of S. 167 
(2) was to allow an investigator to inter- 
rogate an accused person in isolation and 
to confront him with incriminating evi- 
dence regarding which he may have no 
answer, Such interrogation is a delicate 
and expert job in which the relative iso- 
lation of the offender is one of the most 
material contributing factors. The grant 
of anticipatory bail; therefore, removes 
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this valuable method or right from the 
hands of the Investigator. It further 
denies to the Investigating Officer a con- 
tinuity of investigation which can only 
be guaranteed when a person is in cus- 
tody. It was pointed out that a person 
nerely joining the imvestigation would 
only present himself for a reasonable 
time for interrogation and thereafter be 
free to secure the support of friends and 
sympathisers for covering the traces of 
his crime. f 

Interrogation during custody again 
denies the offender during .this crucial 
period an opportunity to tamper with 
the witnesses or other evidence or secure 
the help of associates for the destruction 
of incriminating material. This is parti- 
zularly so when influential accused per- 
sons who when at large have all the 
advantages of influence and power of 
money. In sum, it was contended that 
the grant of bail at the very initial stage 
of a serious crime in which the personal 
interrogation of the accused person is 
necessary would inevitably thwart a 
speedy investigation, leaving ample op- 
portunity for the offender to cover the 
traces of his crime, influence and under- 
mine the witnesses, secure the support 
and help of relations and sympathisers 
to impede the investigation apart from 
so many other imponderables which need 
not be specified. ' 

40. -We are of the view that the learn- 
ied Advocate General, Haryana is on 
‘firm ground in his submission in this 
‘context. As noticed repeatedly . earlier, 
the Code in appropriate cases does ` au- 
ithorise the detention in police custody 
iof an offender and his interrogation as 
such. Adequate reasons have been ad- 
vanced for the desirability and the neces- 
sity of such a power and indeed it is 
not for the Court to question.the clearly 
enunciated policy of the Legislature on 
the point. We are clearly of the view 
that a mere joining of a person in the 
course of the investigation whilst on 
anticipatory bail is no substitute for in- 
vestigation in custody in all those cases 
where his personal interrogation may be 
legitimately required. We have yet to 
come across a case where a party seek- 
ing bail would not zealously offer to join 
the investigation thereof and to similar- 
ly undertake not to tamper with the 
witnesses, If this by. itself were to be 
sufficient then perhaps the provisions of 
S. 167 (2) need hardly ever be resorted to. 
_ 41. Once one arrives at the conclu- 
jsion that the mere. joining in the investi- 
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gation by a person on bail cannot 
equated with investigation under Se 
tion 167 (2) of the Code then it becomes 
plain that as soon as an effective order 
of anticipatory bail has been made under 
S, 438, the provisions of S. 167 (2) can- 
not come into play thereafter. It is ob- 
vious that when a superior Court ha 
enlarged a person accused of an offence 
on anticipatory bail then a Magistrate 
cannot possibly authorise his detention 
in’ police custody, however, legitimate 4 
case therefor the investigating agency 
may be able to make. The end-reault oi 
the grant of anticipatory bail in such 4 
case, therefore, would be that the in- 
vestigating agency must thereafter bi 
denuded of its right to interrogate tht 
offender in custody and the magistracy 
denied its discretion to grant a police 
remand, however incriminating th 
material on which this may be sough 
might be. In legal terminology, the exer 
cise of power under 5S. 438, Cr. P. C 
would, therefore, override the provision: 
of S. 167 (2) of the Code even in thost 
cases where an urgent and well foundec 
claim for interrogation in custody maj 
be completely spelled out. 

42. Faced with this obvious confli 
Mr. Harbhagwan Singh, learned couns 
for the petitioner, fell back on the argu 
ment of last resort that S. 438 is intend 
ed to override and virtually repeal Sec 


“tion 167 (2) in this particular field. W' 


are unable to, accede any such conten 
tion. There is nothing in S. 438 itsel 
or in its legislative history which coult 
give the least indication that the provi 
sion was intended to override the legiti 
mate procedure of investigation int 
serious crime which has been prescribe 
by the Code itself in Chapter XII o 
which S. 167 (2) forms the material part 
Indeed as we indicate hereafter in th 
event of a conflict the  discretionar 
grant of anticipatory bail must giv 
way to the statutory rights and dutie 
under S, 167 (2) of the Code. 

43. In Bal Chand’s case, (AIR 1977 Si 
366) their Lordships of the Suprem 
Court have clearly held that the limite 
tions under S. 437 are implicit in th 
provisions of S. 438, Cr. P. C. Indeed 
has been made plain in that judgmer 
that the scope of anticipatory bail : 
much. narrower than that under~S, 4° 
and the petitioner apart from satisfyin 
the requirements of the latter sectio 
must in addition make out a special cas 
therefor. Proceeding on those premise 
the plain issue that arises herein is whe 
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ther the Court in an ordinary case 
would grant bail under the provisions of 


S. 437, Cr. P. C., where the investigating ` 


agency can clearly make out a legiti- 
mate case to secure the remand of the 
ffender to -police custody. The answer 


must obviously be in the negative. A. 


fortiori it follows that if no bail can be 
granted in ‘such a situation under Sec- 
tion 437, it should not obviously be 
granted under S. 438, Cr. P. C. as well 


44, Entirely - linked to the aforesaid 
proposition is the question of the admis- 
sible evidence which the „Investigating 
Agency is entitled to secure from the 
offender himself during the course of the 
investigation, It is to be borne in mind 
that S. 162 of the Code hits all state- 
ments made by any person to a police 
officer in the course of investigation and 
this obviously includes the offender him- 
self. Sections 25 and 26 of the Indian 
Evidence Act again bar the .admissibility 
of any confession made to a police off- 
cer. To this strict rule an exception is 
provided by S, 27 of the said Act, the 
well-known provisions of which may 
also be quoted for facility -of reference:— 


' “27. Provided that, when any fact is 
deposed to as discovered in consequence 
of information received from a person 
accused of any offence, in the custody 
of a police officer, so much of such in- 
formation, whether it amounts to a con- 
fession or not, as relates distinctly to the 
fact thereby discovered, may be proved.” 
Relying upon the afore-mentioned pro- 
visions, the learned Advocate-General 
of Haryana had contended that not only 
is the investigating agency entitled in a 
proper case to interrogate the accused 
in custody but in order to obtain admis- 
sible evidence of incriminating facts 
having been recovered in consequence of 
information received from the offender 
he must necessarily be in the custody of 
a police officer at the time It was 
plausibly contended that recoveries made 
under S. 27 aforesaid. are invaluable 
pieces of prosecution evidence which 
sometimes might even prove conclusive. 
It was submitted that the investigating 
agency is, therefore, both duty bound 
and entitled to secure material evidence 


from the offender which, however, can 
be admissible only when made in the 
custody of'a police officer. Counsel, 


therefore, contended ‘forcefully that the ` 


grant of anticipatory bail at the very 
threshold of the investigation would 
irreparably deny the investigating 
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agency the right of securing admissible 
and sometimes conclusive evidence. 

45. We find apparent merit in the 
contention aforesaid. The law in India 
(in sharp contrast with many other 
jurisdictions) is stringent. as regards the 
statements and confessions made to a 
police officer. Nevertheless in case of 
recoveries of incriminating facts at the 
instance of an accused person, an excep- 
tion has been made regarding ‘the ad- 
missibility of such a statement when it 
relates distinctly to the facts thereby 
discovered. It goes without saying that 
the obtaining of evidence where it can 
be so done under S. 27 of the Evidence 
Act is an invaluable right not only in 
investigation of a case but also in later 
establishing the same in a Court of law. 
In cases where the interrogation of the 
accused may well bring to light incrimi- 
nating material there can hardly be any 
justification for denying the investigat- 
ing agency their only mode of securing 
admissible evidence with regard thereto 
and connecting the same with the of- 
fender, If such an offender is granted 
anticipatory bail at the very inception 
of the investigation this may well be 


that S. 27 of the Evidence Act there-| 


after can never come into play. We are 
of the considered view that this could 
hardly be the intention. of the legisla- 
ture whilst granting the. concession of 
anticipatory bail in exceptional- circum- 
stances and when a special case has been 
made out. i 


46. On behalf of the petitioners this 
patent hurdle in their’ way was sought 
to be crossed by contending that when 
a direction has been given under S. 438 
to the petitioner to make himself avail- 
able for interrogation by the police 
officer, then any incriminating recoveries 
at his instance would be admissible un- 
der S. 27 of the Act. 


47. On this argument the issue at 
once arises whether a person released on 
bail under the direction of the Court 
under S, 438 can still be deemed to be 
in the custody of police officer. We had 
repeatedly pressed the learned counsel 
for the petitioners to cite any authority 
wherein it has been held that a person 
granted .bail by the Court is neverthe- 
less deemed to be in the custody of a 
police officer for the purposes of S. 27. 
Learned counsel had fairly conceded 
their inability to cite any such decision 
except the one referred to hereafter. The 
learned Advocate General, of Haryana, 


‘ 
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however, contended on principle that the 
grant of bail under the direction of the 
Court is a contradiction in terms with 
the person being in the custody of a 
police officer. Counsel forcefully con- 
tended that once an accused person is 
enlarged on bail, no question of his be- 
ing in actual or constructive custody can 
arise. Such a person, apart from being 
a free man, can at best be said to be in 
the custody of the Court or that of his 
surety. 

48. As already noticed on this point, 
we have not been well assisted by the 
citations of judicial precedent, As at 
present advised, we agree with the sub- 
mission of the learned Advocate Gene- 


ral. It appeare to us that a person law- 


fully released on bail either on his own 
bond or with sureties cannot thereafter 
be deemed in fact or by any legal fic- 
tion as being in the custody of a police 
officer. The only divergent opinion 
brought to our notice is an observation 
of a learned single Judge in Tejpal 
Oswal v. The State of Punjab, (Cr. M. 
3370-M of 1977 decided on the 19th 
‘August, 1977) (Punj) whereby he con- 
firmed an interim order of anticipatory 
bail. A perusal of the short judgment re- 
corded therein would show that the 
learned Judge was apprehensive that the 
petitioner might be compelled to become 
a witness against himself and coercion 
might be used against him. Another con- 
sideration, which weighed with the 
learned Judge was that the counsel for 
the State had not filed any counter-affi- 
davit to show why anticipatory bail 
should not be granted. Another reason 
which impelled the learned Judge to 
confirm the interim grant of anticipa- 
tory bail was that the investigating 
agency claimed that it was difficult to 
effect recoveries during the short inter- 
vals when the petitioners were ordered 
to appear before the investigating off- 
cer which was not a good ground. 
From this judgment, we are unable to 
spell out any clear ratio that a person 
released by the Court on bail is never- 
theless in the custody of a police officer 
for the purposes of S. 27 of the Act. It 
appears that in a solitary observation, 
it was directed that any statement made 
during interrogtion by him would be 
deemed to have been made by the peti- 
tioner in custody. Counsel for the peti- 
tioners sought to project this observa- 
tion ag the ratio of the case but we are 
unable to construe it as such. In any 
ease no reasoning has been given for 
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such a view point and it appears that. no 
judgment or authority was either cited 
or considered. However, if this observa- 
tion seeks to lay down that a person 
released on bail by the Court is never- 
theless in custody of a police officer then 
we respectfully differ and would over- 
rule the same. 

49. In view of the aforesaid discus- 
sion it is plain that where the investi- 
gating agency should reasonably claim 
that it has to secure incriminating mate- 
rial from information likely to be re- 
ceived from the offender himself, tbe 
power of the grant of anticipatory bail 
cannot be legitimately resorted to. Any 
such exercise would irreparably exclude 
the admissible evidence under S, 27 of 
the Act which might well become avail- 
able to the prosecution. 

50. We are, therefore, of the cond-. 
dered view that where a legitimate case 
for the exercise of discretion by the 
Magistrate to remand the offender to 
police custody can be made out under 
S. 167 (2) of the Code or a reasonable 
elaim to secure incriminating material 
from information likely to be received 
from the offender under S. 27 of the Evi- 
dence Act can be made out, the power 
under S, 438 of the Code, be not exer- 
cised. 

51. It bears repetition that Bal- 
Chand’s case (AIR 1977 SC 366) has au- 
thoritatively laid down that in respect 
of non-bailable offences all the condi- 
tions imposed by S. 437 of the Code are 
implicitly contained in S. 438 as well 
Now a reference to S, 437 would show 
that it, in terms, contains a prohibition 
to grant bail in all cases where there 
appears reasonable grounds for believing 
that the offender has been guilty of an 
offence punishable with death or impri- 
sonment for life. The nature and the 
seriousness of the charge by itself, 
therefore, is one of the important consi- 
derations for the non-release of an ac- 
cused person on bail. This aspect of the 
matter was authoritatively considered 


‘by their Lordships in The State v, Jagjit 


Singh, AIR 1962 SC 253, on the basis of 
the relevant provisions of the earlier 
Code. The charge against the accused 
person in the said case was under S. 3 
of the Indian Official Secrets Act, 1923. 
Their Lordships whilst reversing the 
order of bail granted by the High Court 
observed as follows (at p. 255):— 

ue * * Among other considerations, 
which a Court has to take into account 
in deciding whether bail should be grant- 
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ed in a non-bailable offence, is the na- 
ture of the offence; and if the offence 
is of a kind in which bail should not be 
granted considering its seriousness, the 
court should refuse bail even though it 
has very wide powers under S. 498 of 
the Code of Criminal Procedure.” 

It deserves highlighting that S. 498 of 
the earlier Code was in the widest term 
and conferred unrestricted powers on 
the High Court or the Court of Session 
to grant bail. If such was the situation 
under so wide ranging powers, it is plain 
that the restriction and limitations 
would be greater under S. 437 of the 
present Code. What, however, is of 
greater significance is virtually the ad- 
mitted position that the scope of S. 438 
is certainly narrower and more limited 
jthan that of S. 437 of the Code. 
from satisfying the conditions under 
S. 437, a special case has still to be made 
out for the exercise of the discretion 
thereunder. It, therefore, appears to us 
that where the nature of the charge is 
so serious as to be punishable with death 
or imprisonment for life it would nor- 
jmally be inapt to exercise the power of 
thd grant of anticipatory bail at the 
very threshold of the investigation. An 





indication to this effect is authoritative- ` 


ly available in Bal Chand’s case (AIR 
1977 SC 366) itself where Fazal Ali J. 
has observed that it could never have 
been the intention’ of the legislature 
that persons accused of serious charge, 
like murder, should get easy bail by 
approaching the Court under S. 438, Cri- 
minal Procedure Code, and  by-passing 
S. 437 thereof. 

52. Thé view we are inclined to take, 
derives support from the following enun- 
ciation in Somabhai Chaturbhai Patel v. 
State of Gujarat, 18 Guj LR 131: (1977 
Cri LJ 1523 at p. 1524):— 

“The Court wll not exercise the 
` power to enlarge on bail at the stage of 
pendency of investigation in cases where 
the Court would be slow to do so after 
investigations have been completed. or 


closed. In other words, the Court will 
not be hustled into exercising these 
powers in cases where the offence is 


one which is punishable with death or 
imprisonment for life.” 

We are, therefore, of the view that the 
discretion in S. 438, Criminal Procedure 
Code,. should not be exercised with -re- 
gard to offences punishable with death 
jor imprisonment for life, unless the 
Court at that very stage is satisfied that 
such a charge is false or groundless. 
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53. On behalf of the State of Punjab ~ 
and Haryana, our attention was then 
sought to be focussed on both the pecu- 
liar nature of the crime alleged herein 
and the time of its commission. Mr. I. S. 
Tiwana, the learned Additional Advocate 


General submitted that the two peti- 
tioners held high positions of govern- 
mental and political power at the time 


and were part and parcel of a huge con- 
spiracy to commit corruption and em- 
bezzlement, the ramification of which 
runs into crores of rupees. He contend- 
ed that whatever may be the considera- 
tion of individual rights, the larger in- 
terest of the State would inhibit the 
exercise of the exceptional jurisdiction 
under S. 438 of the Code in these cases. 


' 54, The learned Advocate General of 
Haryana fas highlighted that these are 


crimes committed in the heyday of the . - 


last Emergoncy when unbridled execu- 
tive power loomed large over the coun- 
try when the legislatures were left inert 
and moribund and even the last citadel 


-of the judiciary was sorely besieged and 


perhaps its outer ramparts breached. 
Learned counsel contends that the of- 
fenders in these cases had at their beck 
and call all the wide-ranging executive 
powers of the State to cover or camou- 
flage the traces of their crime. Such eri- 
minality, according to him, was not easy 
to detect and now that the respondent- 
State has launched a crusade to unravel 
this high corruption, the Courts in the 
larger interest of the State should not 
interpose to halt the investigation in its 
tracks at the very threshold. 


55. The aforesaid argument of the 
learned Advocate General of Haryana is 
perhaps not bereft of plausibility. How- 
ever, it has sharp political and emo- 
tional overtones and we deem it best not 
to pronounce upon the same in conson- 
ance with the well known norm of judi- 
cial restraint. 


56. Nevertheless within this country 
perhaps even the most optimist person 
could hardly deny that corruption has 
been its bane. The evil tends to seep at 
all levels of the body politic, both high 
and low. We agree with the observations 
of Tewatia, J., in Onkar Chand’s case, 
((1977) 79 Pun LR 564) that ‘if the society 
in a developing country faces a menace 
greater than even the one from the 
hired assassins to its law and 
order, then it is from the cor- 
rupt elements at the higher echelons of 
the Governments and of the political 
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parties’. The country had attempted to 
remedy the evil by even enacting spe- 
cial legislation, like the Prevention of 
Corruption Act but despite its enforce- 
ment it can fairly be said that as yet 
only the outer fringe of the vast prob- 
lem has hardly been tackled. What de- 
serves particular highlighting , in this 
context is the herculean task of investi- 
gation in corruption cases, It is plain 
that the crime is committed in secrecy 
and leaves ample time to its perpetra- 
tors for ensuring the evasion and detec- 
tion thereof later; The giver of the bribe 
is as much particeps criminis in the crime 
and is as much interested in covering 
the traces thereof as the one who takes 
‘the bribe. In cases of corruption at a 
. large scale secret deals and benami 
‘transactions are indeed a commonplace. 
Diversion of ill-gotton funds to various 
known and unknown sources is equally 
in the scheme of things. Therefore in 
such .a case it is idle to expect from the 
. Investigating Agency or the informant 
„at its very inception to lay before the 

Courts adequate material to conclusively 
implicate the persori complained against. 

it is to be borne in mind that the issue 
of anticipatory bail arises at the very be- 

ginning or the early stages of the in- 
` vestigation, Therefore to require the in- 
vestigating agency at the very threshold 
“-to prove the guilt of the accused persons 
would be putting them under a burden 
' which would be impossible to discharge. 
This aspect of the matter has been suc- 
einctly stated in the following two con- 
clusions arrived at in Somabhai' Chatur- 
bhai Patel’s case (1977 Cri LJ 1523 at 
p. 1524) (Guj) (supra):— 

“The investigation being incomplete it 
would neither be feasible nor possible 
to- anticipate the material that might be 
eventually collected, 

The Court will not be justified in act- 
ing on the hypothesis that no further or 
more serious “material incriminating the 
accused will be unearthed.” 

57. Again one cannot lose sight of the 
fact that in modern times with the in- 
_ evitable concentration of powers in the 
higher echelons of the Government and 
the ruling political parties, the incum- 
bents of such offices have become pecu- 
liarly exposed to the temptations laid in 
their way. It would perhaps be inapt at 
present to refer to any recent incidents 
within the country itself but instances 
are certainly not lacking in the neigh- 
bouring ones. To refer to a relatively 
recent one, Mr. Kakuei Tanaka, the 
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former Prime Minister of Japan, who 
was .the undisputed leader of the ruling . 


Liberal-Democratic Party therein was in-: A 
volved for taking a bribe of $ 1,666,000" 


(sic) from the Lockheed Aircraft Corpo- 
tation of the United States. He was de- 
tained and formally arrested in Tokyo 
on July 27, 1976, and the nature of the 
investigation in such like cases is exhi- 
bited by the fact that a task force of 40 
prosecutors and 60 Secretaries had ques- 
tioned 400 persons, raided 136 places and 
seized nearly 66,000 
the course of the probe. He was kept 
under detention for more than three 
weeks and ultimately indicted in Court 
in August, 1976. Nearer home across the 
western border a former head of the 


State is facing trial whilst under deten— |, 


documents. during - 





tion for a crime allegedly | committed in D 


1974 when he was in power. 


58. The real issie herein before us is - | 


whether the larger interest of the State 
demands that in cases of allegations of 
blatant corruption at the higher eche- 
lors of the Government and political 
parties, the Court should not interpose 
in favour of the offenders by granting 
pre-arrest bail. On this aspect, the mat- 
ter is not devoid of authority and their 
Lordships of the Supreme Court in two 
cases have clearly opined thereon even 
within the narrower field of grant of 
bail under the general provision of the 
Criminal Procedure Code. In Jagjit 
Singh's case (AIR 1962 SC 253), Wanchoo 
J., speaking for the Court highlighted 
the larger interest of the public or the 
State as one of the material considera- 
tions in granting bail under S. 498 of the 
old Code. The charge in that case was 
under S. 3 of the Official Secrets Act and 
on.this very larger principle, their Lord- 
ships not only declined the grant of bail 
but in fact reversed the exercise of the 


discretion by the High Court in favour’ 


of the offender and cancelled the bail al- 
ready granted. In the State of Maha- 
rashtra v, Nainmal Punjaji Shah, 1970 
SCD 141, which was a case of economic 
offences under the Customs Act, their 
Lordships interfered with the discretion 
of the High Court on this score with 
the following observations (at p. 151):— 

“The third consideration is the larger 
interest of the State, as pointed out by 
this Court in State v. Jagjit Singh, AIR 
1962 SC 253. We feel that this 
was not adequately kept in view by the 
High Court and this requires that the 
respondents should be kept in custody 


interest _ 
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for six months from the order of . ‘the 
_ High Court, dated August 1; 1969.7" =~ 


"° 59. As we said earlier, it is difficult 
to unravel the crimes of corruption. It 
is harder to detect the same when it is 
committed by what is now a well known 
category of white-collar criminals. How- 
ever, it is the hardest to bring to book 
when such crime stems from the corri- 
dors of executive power and the niches 
of high offices, It is, therefore, that, the 
Courts must ever remain wary of thrott- 
ling and in any way impeding the legiti- 
mate investigative process in such cases. 
We are, therefore, of the view that in 
cases of serious economic offences in- 
volving blatant corruption at the higher 
rungs of executive and -political powers, 
the larger interest of the public and the 
State demand that the extraordinary 
power under S. 438 of the Code be not 
exercised in favour of the offender at 
the very threshold of the investigation. 


60. We would perhaps be failing in 
our duty if we do not, however, notice 
briefly an argument which was serious- 
ly and vehemently pressed before us on 
behalf of the petitioners. It was contend- 
ed that the refusal of anticipatory bail 
to the petitioners would expose them to 
third degree methods and the alleged 
torture chambers employed by the police. 
It was rather meélodramatically submit- 
ted that the petitioners would be com- 
pelled to become witnesses against them- 
. selves and that there is a constitutional 
protection against such coercion. 


61. We are unable to appreciate this 
contention and indeed slightly amused 
by the way in which it has been pre- 
sented before us. Primarily the submis- 
sion once again exhibits an uncalled for 
attitude of distrust towards the investi- 
gating agency which has been oft dis- 
approved at the highest level. The rack, 
the thumb-screw and even the stake to 
which one of the learned counsel for the 
petitioners referred eloquently are in- 
deed things of the past and of different 
climes. The Courts in India and the pro- 
cess of law stand as ever, vigilant senti- 
nels to correct the abuse or misuse of 
power by the police or other executive 
authority. Indeed the alleged apprehen- 
sion of torture in the present case seems 
to us more as a figment of imagination 
rather than an actual fact. It suffices to 
close this aspect of the case with the 
following oft-repeated observations of 
Venkatarama Ayyar J., in Aher Raja 
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Khima v, State of Saurashtra, AIR 1956 
SC 217 (atp. 230):— l 

“The presumption that a person acts 
honestly applies as much in favour of 


a police officer as of other persons, and 


ft is not a judicial approach to distrust 
and suspect him without good grounds 
therefor. Such an attitude could do nei- 
ther credit to the magistracy nor good 
to the publie. It can only run down the 
prestige of the police administration.” 
62. Now it has been authoritatively 
settled in Balchand Jain’s case (AIR 1977 
SC 366) that in order to successfully 
invoke the jurisdiction under S. 438, the 
petitioner apart from satisfying all the 
conditions requisite under S. 437 must in 
addition make out a special case forj 
securing an order of anticipatory bail 


which is of an exceptional type, Their 


Lordships did not elaborate and indeed 
were not called upon to do so as to what 
would be the exceptional circumstances 
which the petitioner must show and 
what is the nature of special case which 
he must establish over and above the 
requirements of S, 437. It appears to us 
that these further limitations which fet- 
ter the discretion under S. 438 would re- 
quire that the petitioner should satisfy 
the Court that the accusation against him 
does not stem from ordinary reasons ofl . 
furthering the ends of law and justice in 


relation to the case but solely from some} ~ ~ 


other dishonest motive with the object 
of humiliating the petitioner. In other 
words, apart from coming within the 
four corners of S. 437 the petitioner 
here must establish that the charge|- 
levelled against him is mala fide and 
stems from ulterior motive. 

63. Now what is to be the basis and 
what is the nature of the material evi- 
dence upon which the Court is to be 40 
satisfied for making the exceptional type 
of order under S. 438. To our mind a 
mere allegation of mala fides by an of- 
fender and a vehement claim -of inno- 
cence put forward by him are manifestly, 
insufficient for arriving at such a con- 
clusion by the Court. We have yet to 
come across a case where a person seek- 
ing bail on ‘a serious charge does not 
plead innocence _and further does not 
allege some reason for his alleged false 
implication. If the allegations by them- 
selves are to be accepted at their face 
value then virtually in every case the 
power under S. 438 would have to be 
exercised. Therefore, what indeed is an 


extraordinary power for exceptional cir- - 


cumstances would in fact become routine 
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and commonplace, That does not appear 
to us to be the intent of the law. 

What deserves emphasis in this con- 
text is that a mere claim of innocence 


and liberal allegations of mala fide mo- 


tives invariably laid at the door of the 
investigating agency by the offender is 
not enough. The court has thus to be in- 
dependently satisfied about the prima 
jfacie falsity of the charge and the ulte- 
tiorness of the motive for levelling the 
same, As was said earlier, S. 438 invari- 
ably operates at the very initial stage of 
the investigation and even the most com- 
petent prosecutor may not then be in a 
position to put before the Court conclu- 
sive material to bring the charge home 
against the person accused. To put the 
prosecutor to proof at the very incep- 
tion of the investigation appears to us a9 
running counter to the whole scheme of 
jinvestigation into cognizable cases as 
laid down in Chapter XII of the Code. 
This, indeed, is not the stage for invok- 
ing the known maxim of the Criminal 
` [Law that the burden of proof rests upon 
the prosecution, That stage arrives at 
the end of the investigation and in the 
course of’ the trial itself. The inception 
of the investigation is not a trial. 

64. It has been authoritatively laid 
down that a special case has to be made 
out. Who is to make out this special 
case? The answer plainly is—the peti- 
tioner. It is well settled that the burden 
of establishing mala fides is on the per- 
son alleging. It is thus for the petitioner 
to first prima facie substantiate his alle- 
jgation that the charge of serious non- 
bailable offence against him has been 
levelled mala fide. Without pretending 
to be exhaustive one may take an in- 
stance in a case of criminal breach of 
trust where the petitioner can forthwith 
produce an authentic documentary proof 
demolishing wholly the allegation. of cri- 
‘minal misappropriation against him. 
Similarly, even in a conventional crime 
like murder, the petitioner may be able 
at the very initial stage to show a cast 
iron alibi like his having been confined 
lin a jail at the material time of the alleg- 
ed crime of murder elsewhere by him. 
This could be the kind of cases where 
the Court on a serious charge would be 
able to hold that a special case has 
been made out by the petitioner for the 
exercise of the extraordinary and excep- 





tional power under S. 438. We refrain ` 


from elaborating further on this 
aspect of the case on principle 
because it seems to be equally well 
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covered by an authority of the Division 
Bench of Orissa High Court in Bhagi- 
rathi Mahapatra v. State, 1975 Cri LJ . 
1681, wherein their Lordships observed 
as follows (at p. 1683):— _ Bee 
“These tests are to be applied hy the 
Court while considering an application 
for anticipatory bail. In addition, the 
Court must be satisfied that the arrest 
and detention of the petitioner would 
be not from motives of furthering the 
ends of justice in relation to the case, 
but from some ulterior motive, and with 
the object of injuring the petitioner, 
The exercise of the power to grant 
anticipatory bail should be restricted to 
exceptional cases, whose facts satisfy the 
above conditions. Ordinarily, the judi- 
ciary should not interfere with the police 


in matters which are within their pro- 
vince and into which the law imposes 
upon them the duty of enquiry, The 


power to interfere with the discretion of 
the police at the very earliest stages of an 
investigation would, therefore, require 
to be exercised with utmost care. Mere- 
ly because it is alleged that the peti- 
tioner apprehends arrest on a false 
accusation and that such arrest will be 
a cause of disgrace and. dishonour to him, 
the Court will not be justified in grant- 
ing anticipatory bail. The Court has both 
a right and a duty to satisfy itself that 
the apprehension is reasonable. If the 
Court chooses to accept the allegations 
made in the petition without applying its 
mind and examining the materials avail- 
able with the police, the Court will be 
failing to discharge its duty.” 

65. We are, therefore, of the view 
that the special case which their Lord- 
ships of the Supreme Court had in mind 
(Bal Chand’s ĉase) (AIR 1977 SC 366) 
cannot be spelled out from mere general 
allegations of mala fides in the petition. 
Indeed: it would require that the peti- 
tioner must show (and the Court must 
be wary that mere allegations of mala 
fides by the petitioner are inadequate) 
and the Court must be satisfied on mate- 
rials before it that the allegations of 
mala fides are substantial and the accu- 
sations appear to be false and ground- 
less. 


66. From the rather comprehensive 
discussion aforesaid, it is obvious that we 
have been concerned primarily to eluci- 
date the guidelines and the limitations 
for the exercise of the discretion vested 
in the Court under S. 438, Criminal Pro- 
cedure Code. The positive . aspect of this 
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issue as to when sùch power must 
cessarily be exercised has not been ade- 
quately debated before us. Learned coun- 
sel for the two petitioners did not for- 


-mulate or urge before us the grounds on 


which such power must be exercised ap- 
parently because of the reasons that 
their clients’ cases may not be coming 
within the four corners of that rule. 
However, we do find that the judgment 
of their Lordships in Bal Chand’s case 
(AIR 1977 SC 366) in a way indicates the 
positive cases in which this. jurisdiction 
is to be legitimately invoked. Fazal Ali J., 
observed therein as follows {at p. 376):— 

‘*** From what has been said it is 
clear that the intention of the Legisla- 
ture in enshrining the salutary provision 
in S. 438 of the Code, which applies only 
to non-bailable offences was to see that 
the liberty of the -subject is not put in 
jeopardy on frivolous grounds at the 
instance of uncrupulous or irresponsible 


persons or officers who may sometimes, 


be in charge of prosecution.” 


It is evident from the above, that their, 


Lordships conceived the normal applica- 
tion of the provisions of S. 438 to cases 
where the charge itself is of a frivolous 
nature. A case of this kind would be a 
ft one to exercise jurisdiction in order 
to needlessly prevent the humiliation of 
thé’ offender. Similarly the source from 
which such a charge stems has been con- 
sidered of significance and where-it has 


been levelled by unscrupulous or irres- ` 


ponsible persons, that would itself be a 


. ground for consideration in the exercise 





of the power, We have in the earlier 
part of this judgment also indicated 
that where the Court can on adequate 


material come to a firm conclusion that 
the charge is totally false, it may never- 
theless resort to S. .438, however serious 
be the nature of the crime. It is un- 
necessary to further elaborate this mat- 
ter and all that we wish to’indicate is 


that S. 438, Criminal Procedure Code, 
appears to us in the nature of a shield 
for protecting entirely innocent persons 


from malicious humiliation, if the neces- 
sary conditions for its exercise are satis- 
fied. Care has to be taken that this pro- 
vision does not become a sword in the 
hands of the unscrupulous petitioners to 
gain time for destroying the incriminat- 
ing evidence against them and to mock 


‘at the legitimate investigative processes 


authorised by the law. 

67. In a matter of such significance 
we have necessarily been compelled . to 
consider it in depth and deal with it -at 
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‘ciples we may now proceed to 
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some length. However, for the sake of 
clarity we would wish to summarise our 
main conclusions in this regard in the 
following terms:— 

1. That the power under S, 438, Cri- 
minal Procedure Code, is of an extra- 
ordinary character and must be exercis-|- 
ed sparingly in exceptional cases only; 

2. That neither S, 438, Criminal Pro- 
cedure Code, nor any other provisions of 
the Code authorise the grant of blanket 
anticipatory bail for offences not yet 
committed or with regard to accusations 
not so far levelled; 

3. That the said power is not unguid- 
ed or uncanalised but all the limitations 
imposed in the preceding S. 437, Crimi-| 
nal Procedure Code, are implicit therein| - 
and must be read into S. 438 as well. 

4. That in addition to the limitations 
imposed in §. 437, Criminal Procedure 
Code, the petitioner must make out- a 
special case for the exercise of the Power i 
to grant anticipatory bail 

5: That where a legitimate case r the 
remand of the offender. to the police 
custody under S. 167 (2) can be made 
out by the Investigating Agency or a 
reasonable claim to secure incriminating 
material from information likely to be 
received from the offender under S. 27 


of the Evidence Act can be made’ out, -. 


the: power under S. 438 of the Code be 
not exercised. 
6. That the discretion under S. 438, | 


Criminal Procedure Code, be not exercis- 
ed with regard to offences punishable 
with death or imprisonment for life un- 
less the Court at that very stage is satis- 
fied that such a charge appears to be 
false or groundless. 


7. That the larger interest of the pub- 
lic and State demand that in serious 
cases like economic offences involving 
blatant corruption at the higher rungs 
of the executive and political power, the 
discretion under S. 438 of the Code be 
not exercised, 

8. That mere separa allegations of 
mala fides in the petition are inadequate, 
and the Court must be satisfied on mate- 
rials before it that the allegations of 
mala fides are substantial and the accu- 
sation appears to be false and ground- 
less, 

68. In the light of the aforesaid prin- 
examine 
first the cases of the two petitioners 
which were placed before the Full 
Bench by the reference. Apart from 
other considerations, learned counsel for 
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the petitioners highlight their claim to 
anticipatory þail on the ground that both 
fhe petitioners have held high office in 
public life, both in the Government or 
Semi-Government institutions ag also in 
the organisational set up of the then 
ruling party. It is submitted that they 
are now men of substance who are not 
likely to abscond and would willingly 
face -trial, 


68. Frankly We Kare been rather un- 
‘able to appreciate the aforesaid argu- 
ment based obviously as it is on the 
status of the petitioners. Learned coun- 
sel for the petitioners could hardly con- 

. tend. that every person charged with 
‘serious crime including that under Sec- 
‘tion 409,. Indian Penal Code, which is 
punishable with life imprisonment would 
‘be entitled to knock at the door of the 
Court for anticipatory bail. Now if the 
charge against the petitioners is unten- 
able, it would be so irrespective of their 
status in public life or with regard to 
-their property, but if the charge be true 
the fact of high officg and the earlier 
wielding of political power is not a miti- 

` gation but only an aggravation of the 
crime, 


The Constitution vests executive 
powers iri the hands of the representa- 
tives of the people as a sacred trust, and 
its abuse or misuse is not to be lightly 
regarded. Again the charge of high poli- 
tical corruption and gross abuse of exe- 
cutive power is not, and perhaps can 
hardly ever be laid at the door of either 
the penurious er the lowly but invari- 
ably the mantle of such crimes inevit~ 
ably falls on the shoulders of those who 
whilst in high position of public and 
Government life have corruptly wielded 
: the sacred trust laid in their hands. In 
such cases to treat the petitioners dif- 
ferently on grounds of status appears to 
us in a way a denial of the concept of 
equality before the law. The Courts 
cannot merely pay lip service to the rule 
that all are equal before the law yet in 
effect treat some as more equal than the 
others. We believe that this concept of 
equality before the law applies both in 
the matter of rights as also in the mat- 
„ter of liability. 


70. The specific issue of the mala 
fides of the prosecution in the present 
case has then been vehemently pressed 
before us. It is pointed out that the pre- 
sent Government in the State of Punjab 
is headed by a political opponent of the 
“two petitioners and therefore the pre- 


A.L R. 


sent investigation by the authority of 
the said State must be deemed to be 
with the ulterior motive of discrediting 
the petitioners and others like them. , 

T1. We have earlier dilated on the © 
nature of the material . upon which a 
Court has to be satisfied on this issue 
before exercising the power under Sec- 
tion 438 of the Code. It is. significant to 
note here that hardly a word.has been. 
said about Shri Gurbachan Singh Behni- 
wal, S. P. Vigilance who has provided 
the information upon which the case 
stands registered. Specific allegations 
have been made therein and the learned 
Additional Advocate General of Punjab. 
has been forthright in his stand that 
some of these have now been corroborat- 
ed by documentary evidence as well. 
In this context one can visualise the . 
situation where a particular official in 
the hierarchy of the Government acts 
mala fide. One can also understand the 
allegation that even a Minister of the 
Government in „a particular situation, 
might have acted for ulterior motives 
and if it can be so established perhaps 
such an action may be struck down in ; 
an appropriate case. But the petitloriers~ 
level a blanket allegation that the whole 
State machinery in their case is acting 
in disregard of the law and with dis- 
honest motives. It would indeed be a 
sad day where the Courts are asked to 
hold that the State as an institution or ' 
the Government as an organisation is 
en masse acting mala fide. We are unable 
to hold that on the mere allegations of | 
the petitioners any such weird claim | 
stands established before us. Nor can we 
deviate from the salutary rule that the 
presumption is that the State and its 
limbs act bona fide and for public weal 
and the burden lies heavily on those who 
wish to establish otherwise. 

72. The learned Addl Advocate Ge- 
neral of Punjab highlighted the fact that 
the present case was registered on 26th 
August, 1977 after a brief preliminary © 
collection of facts by a very responsible 
officer in the Police Organisation, He 
submitted that not only two petitioners 
but virtually all the persons specified in 
the F.LR. have secured interim antici- 
patory bails from this Court. With con- 
siderable deference it was submitted 
that the investigation of the case has, 
indeed, been halted in its tracks already 
by denuding the investigative agency | 
of its basic right to interrogate the peti- ' 
tioners in custody. It was also submitted 


_that the petitioners along with others 
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mentioned in the FIR. still exercise 
vast influence because of their previous 
positions of power and also because of 
what has been termed as money-power 
before us, It was contended that their 
continuance on bail would denude the 
{investigative agency from interrogation 
in custody of the petitioners as also 
from securing traces of the huge amass- 
ed wealth and the misappropriated 
amounts. The learned Addl. Advocate 
General took the firm stand that the 
accused persons here were required to 
be interrogated in custody under S. 167 
(2) and further there were distinct pos- 
sibilities of recovery under S. 27, Indian 
Evidence Act on the basis of information 
which may be received from. them. 


73. The learned Addl. Advocate Ges | 


neral further points out the specific alle- 
gations already made against the two 
petitioners in the F.I.R. Apart from this, 
it was urged at the Bar that the investi- 
gating agency was in possession of: evi- 
dence to show that Shri Sat Pal Mittal 
petitioner, who began his life ag a beetle 
seller, and could hardly make. both ends 
meet, is now in possession of property 
worth more than Rs. 41,00,000 in his own 
name and that of his near relatives. All 
this property, aceording to the prosecu- 
tion, is utterly disproportionate to the 


known financial sources of Shri Sat Pal. 


Mittal. Similarly the prosecution is 
alleged to be in possession of documen- 
tary evidence regarding the unauthoris- 
ed collection of a sum of Rs. 46,250 only 
by Shri G. S. Sibia. 


74. From the aforesaid facts it is 
plain that the larger tests which we 
have laid down above are not even re- 
motely satisfied in the present case. In 
our view, no special case for the exer- 
cise of exceptional power under S. 438 
has been made out. We see dis- 
misg these two petitions. 


75. Criminal Miscellaneous Nos, 3719/ 
77, 3720/77 and 3718/77 (1) Jaswant Rai 
Bansal, Niranjan Singh Mitha and Jogin- 
der Pal Pandey v. State of Punjab, 
have been directed by the order of 
Tewatia J. to be laid down before this 
Bench. These cases arise from the same 
F.LR. and the names of these three pe- 
titioners and specific allegations regard- 
ing them have been made in the F.LR. 
Herein again, the stand of the learned 
Addl. Advocate General for Punjab is 
identical to that of the two petitioners 
referred to above, whose petitions have 
been dismissed, It is stated by him that 


Amar Kumar P.& H. 23 


their interrogation in custody is abso- 
lutely essential for further imvestigation 
of’ the case.. In addition, the learned 
Addl. Advocate General points, out that 
the limited investigation so far made 
discloses that Shri Joginder Pal Pandey. 
Who began from humble origins had 
migrated to England in 1958 and return- 
ed to this country in 1962 and started . 
working in hosiery. According to the 
learned Addl. Advocate General the net 
value of the property now in the name 
of Shri Pandey and his close -relatives 
and held benami exceeds Rs. 45 lakhs. 
This is entirely disproportionate to all 


known sources of this petitioner’s in- 
come. : 
. 1. A close perusal of the merits of 


the cases-of these three petitioners shows 
that no case even remotely satisfying the 
tests laid down by us is made out. These 
petitions therefore, must also necessa- 
rily be dismissed. 


P. C. JAIN, J.:— I agree. 
5. C. MITTAL, J.:— I agree, 
Petitions dismissed. 
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`R. S. NARULA, C.J, 

Prahlad Kumar, Petitioner v. 
Kumar and, others, Respondents, 

Civil Revn, No. 826 of 1976, D/- 3-6- 
1977." >- 

Civil P. C, (1908), O. 40, Rr. 1 (at). (b). 
and 4 — Order permitting to joim Re- 
ceiver as ‘a party to the suit — Not an 
order’ for removal of Receiver from pos- 
session of property —— Order not appeal- 
able under O. 43, R. Ł (s). (C.P.C. (1908), 
O. 43, B. 1 (8) 

` Orders passed under ©. 40, Rr. 1 and 
4 are appealable under ©. 43, Rule (1) (s). 
Order granting permission to sue Re- 
ceiver impleading him as a defendant is 
not covered by R. 4 of O 40. It is not 
covered by R. 1 also. Because the per- 
mission granted to a third person for 
suing the Receiver for whatever purpos® 
it may be, cannot amount to removing 
any person from the possession and cus- 
tody of the property, even if ‘any per- 
son’ in Cl. (b) of sub-rule (1) of R. 1 of 
O., 40 of the Code could include the Re- 
ceiver within its ambit. -The order was 


*(Against order of Gurdial Singh, Sr: 
Sub-J., Bhatinda, D/ 5-5-1976.) 
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therefore held not appealable. AIR 1921 
Bom 427, Rel on; 1971 Cur LJ 760; AIR 


1973 Ker 208, Dist. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1973 Ker 208 5 
1971 Cur LJ 760 _ 4 
AIR 1921 Bom 427 : 6 

Harbhagwan Singh, Sr. Advocate 
(S. K. Ahluwalia with him), for Peti- 


tioner; Harcharan Singh, for Respondent 
No. 4. 


ORDER:— This is a petition for revi- 
sion of the order of the Court of Shri 
Gurdial Singh, Senior Subordinate 
Judge, Bhatinda (exercising enhanced 
appellate powers), dated May 5, 1976, dis- 
missing the appeal of the plaintiff-peti- 
tioner against the order of the trial 
Court, dated Nov. 5, 1974, permitting 
respondent No. 4 to file a suit against 
` respondent No. 3, the Receiver appoint- 
ed by the Court under O, 40, R. 1 of the 
Civil P. C. during the pendency of the 
. Civil Suit between the parties. 


2. In the suit for the dissolution of 
partnership and rendition of accounts 
filed by the plaintiff-petitioner respon- 
dent No. 3 was appointed the Receiver 
of the partnership property, On -August 
9, 1974 respondent No. 4 made an appli- 
cation to the trial Court for directing 
the Receiver to hand over to her the pos- 
session of certain movie film with its 
negative etc. That application was dis- 
missed by the trial Court. Another ap- 
plication was filed by respondent No. 4 
in the trial-Court on July 18, 1974, for 
granting her permission to sue the Re- 
ceiver appointed by the Court by im- 
pleading the Receiver ag a defendant in 
the suit she proposed to file against the 
firm and its partners before the Bombay 
High Court on its original side. That ap- 
plication was allowed by the order of 
the trial Court, dated Nov, 5, 1974. It is 
against the above-mentioned order of the 


trial Court granting permission to res- - 


pondent No. 4 to sue the Receiver that 
the appeal-had been filed by the plain- 
tiff before the learned Senior Subordi- 
nate Judge which has been dismissed a8 
being not maintainable. 


3. It is settled law that no appeal 
lies unless it ig provided by statute. 
Shri Harbhagwan Singh, the learned 


senior counsel for the plaintiff-petitioner 
. submits that the appeal before the lower 
~. appellate Court was maintainable under 
©. 43, R, 1 (8) of the Code. The order 
lagainst which an appeal lies under that 


provision is confined to “an order under 
R. 1 or R. 4 of O. XL” of the Code. Ad- 


mittedly R, 4 of O. 40 has no application; — 


to the case, The submission of Shri Har- 
bhagwan Singh is that the order of the 
trial Court, dated Nov. 5, 1974, had been 
passed under Cl, (b) of sub-rule (1) of 
R. 1 of O. 40 of the Code, That sub-rule 
authorises the Court to “remove any 
person from the possession or custody 
of the property.” Admittedly the appii- 
cation of respondent No. 4 for removing 
the Receiver from the possession and 
custody of the property in dispute (the 
picture and its negative, etc.) was dis- 
missed by the trial Court, The plaintiff- 
petitioner was aggrieved against that 
order. What counsel submits is that even 
the order, dated Nov. 5, 1974, passed by 


’ the trial Court is virtually for the same 


purpose inasmuch ag the’ object of res- 
pondent No. 4 for filing the 
appeal against the receiver is to deprive 


ALB 


suit and- 


the Receiver of the possession and cus- .- 


‘tody of property which has been vested 


in him, and of which possession has been 
taken by him as Receiver appointed by 
the Court under Cl. (a) of R. 1 of O 40. 
I am unable to agree with the learned 


counsel in this behalf. Permitting a suit’ 


tobe filed has nothing to do with the ob- 
ject with which the guit is filed so far 
as the question of the order being ap- 
pealable or not is concerned. It is the 
actual order of removal of any person 
from possession or custody of the pro- 
perty by the Receiver that is appeal- 
able. I am doubtful if the order remov- 
ing the Receiver from the possession or 
custody of the property would be ap- 
pealable or not, but that is not the ques- 
tion that calls for decision in the present 
proceedings. This doubt has been creat- 
ed in me by the phraseology of Cl (b) 
which refers only to the removal of 
‘any person’ from the possession and 
custody of the property which prima 
facie refers to the removal by the Re- 
ceiver. Be that. as it may, the permission 
granted to a third person for suing. the 
Receiver for whatever purposes it may 
be, cannot amount to removing any per- 
son from the possession and custody of 
the property, even if ‘any person’ in 
Cl. (b) of sub-rule (1) of R. 1 of O. 40 
of the Code could Include the Receiver 
within its ambit. 


4. Mr. Harbhagwan Singh has relied 
on the judgment of Sodhi, J. (as he 
then was) in Raj Kumar v. General Pub- 
lic, 1971 Cur LJ 760. The question that 
came up for decision in that appeal was 
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whether an appeal lay to this -Court 
against the order of the District Judge 
refusing the enhanced compensation 
allowed to one of the heirs of the deceas- 
ed for maintenance of her minor child- 
ren during the course of pendency of a 
petition under S. 276 of the Indian Suc- 
cession Act, 1925, for the grant of letters 
of administration in respect of the estate 
of the deceased. The preliminary objec- 
tion against the maintainability of the 
appeal was repelled by the learned 
_ Judge on the ground that every order 
passed by the Court under the Succes- 
sion Act was appealable under S. 299 of 
that Act to the High Court, and inas- 
much as the order passed by the trial 
Court was obviously under Cl (d) of 
R. 1 of O. 40 (direction to the Receiver), 
it was specifically appealable under 
O, 43, R. 1 (8) of the Code. The order 
passed in the instant case by the learn- 
ed Subordinate Judge on Nov. 5, 1974, 
admittedly does not amount to a direc- 
tion issued to the Receiver, and does not 
fall under Cl. (d) of R. 1 of O. 40. The 
judgment of Sodhi, J, is, therefore, of 
no avail to the petitioner.’ 

5. The only other case on which 
learned counsel for the petitioner has 
relied is the. judgment of a learned 
single Judge of the Kerala High Court 
in Parvathi Chellamma v. Hussan Pillai 
Mohammed Abdul Khader, AIR 1973 Ker 
208. An appeal against certain order had 
been entertained and allowed by the first 


appellate Court and the appellate order | 


was set aside in revision by the High 
Court on merits, without going into the 
question of maintainability of thé appeal, 
as no such objection was raised before 
the High Court. The judgment of the 
Kerala High Court does not, therefore, 
throw any light on the proposition be- 
fore me, : 

6. On the other hand Mr. Harcharan 
Singh, learned counsel for respondent 
No. 4, has invited my attention to the 
judgment of a Division Bench of the 
Bombay High Court in Srinivas Kuppu- 
swami Mudaliar v. M. C, Waz, AIR 1921 
Bom 427, wherein it was specifically 
held that an order giving leave to sue a 
Receiver is not appealable under ©. 43, 
R. 1 of the Code. The judgment of the 
Bombay High Court is on all fours with 
the case before me so far as the point in 
issue is concerned, For the reasons. al- 
ready recorded above I am in respectful 
agreement with the judgment of the 
Division Bench of the Bombay High 
Court in Shrinivas Kuppuswami Muda- 


Arjan Motors v, Girdhara Singh (FB) 
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liar’g case (supra). As a result of the 
above discussion I hold that the order 
of the trial Court, dated November 5, 
1974, was not appealable under O. 43, 
R. 1 (s) of the Code, and, therefore, the 
judgment and order of the lower appel- 
late Court dismissing the appeal of the 
plaintiff-petitioner as not maintainable 
is correct, and cannot be interfered -with. 

7. This petition must, therefore, fail 
and is accordingly dismissed with costs. 


Revision dismissed. 
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FULL BENCH 


R. S. NARULA, C. J., PREM CHAND 
JAIN AND R, N. MITTAL, JJ.-.. 

M/s. Arjan Motors Malout Partnership 
Firm, Petitioner v. Girdhara Singh and 
others, Respondents. 

Civil Revn. No. 351 of 1974, D/- 25-4- 
1977.* 

Civil P. C. (1908), S, 115 — Quantum 
of court-fee — Question cannot be agi- 
tated by the defendant in a revision ap- 
plication. AIR 1973 SC 2384, Foll; AIR 
1961 SC 1299; AIR 1967 Punj 389 and 
AIR 1972 SC 2379, Referred: 
Cases Referred: Chronological Paras 
AIR 1973 SC 2384: 1973 Pun LJ 686 6 
AIR 1972 SC 2370 4 
AIR 1967 Punj 389:68 Pun LR 54 3 
AIR 1961 SC 1299 3 

B. S. Jawanda and G. S. Dhillon, for 
Petitioner; D, R. Puri, for Respondents, 
` ORDER OF REFERENCE 


PREM CHAND JAIN, J.:— Messrs. 
Arjan Motors, Malout, through Shri Dil- 
bhajan Singh have filed this petition 
against the order of the learned Sub- 
ordinate Judge, First Class, Muktsar, 
dated 22nd January, 1974. 

2. The only point involved in this 
petition is whether proper court-fee has 
been paid by the plaintif or not. The 
trial Court has held that the suit, as 
framed, is for a mandatory injunction 
and that proper court-fee has been paid. 
The contention of Mr. S. P. Goyal, learn- 
ed counsel for the petitioner, is that the 
suit, as framed, is a suit simpliciter for 
possession and that the plaintiff was to 
pay ad valorem court-fee, 

*(Against order of Hira Lal Garg, Sub- 

Judge, 1st Class, Muktsar, D/. 22-1- 

1974.) 


GU/GU/C393/77/ABO/MVJ 





(Para 6) | 
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3. Mr. Diali Ram Puri, the learned 
counsel for the respondents, submits 
that,.on the question of court-fee, the 
defendant has no right to come up in 
revision and that on such a point revi- 
sion is not maintainable. In support of 
his contention, reliance is placed on the 
decision of their Lordships of the Sup- 
reme Court in Rathnavarmaraja v. Smt. 
Vimla, AIR 1961 SC 1299, wherein, on 
this aspect of the matter, it has been ob- 
served thus (at p. 1300):— 


“The Court-Fees Act was enacted to 
collect revenue for the benefit of the 
State and not to arm a contesting party 
with a weapon of defence to obstruct 
the trial of an action. By recognising 
that the defendant was entitled to con- 
test the valuation of the properties in 
dispute as if it were a matter in issue 
between him and the plaintiff and by 
entertaining petitions preferred by the 
defendant to the High Court in exercise 
of its’ revisional jurisdiction against the 
-. order adjudging court-fee payable on 
the plaint, all progress in the suit for 
the trial of the dispute on the merits has 
been effectively frustrated for nearly 
five years. We fail to appreciate what 
grievance the defendant can make by 
seeking to invoke the révisional jurisdic- 
tion of the High Court on the question 
whether the plaintiff has paid adequate 
court-fee on his. plaint, Whether proper 
court-fee is paid on a plaint is primarily 
a question between the plaintiff and the 
State, However by an order relating to 
the adequacy of the court-fee paid by 
the plaintiff, the defendant may feel ag- 
grieved, it is difficult to appreciate. 
‘Again, the jurisdiction in revision exer- 
cised by the High Court under §. 115 of 
the Code of Civil Procedure is strictly 
conditioned by cls. (a) to (c) thereof and 
may be invoked on the ground of refu- 
sal to exercise jurisdiction vested in the 
Subordinate Court or assumption of jur- 
isdiction which the court does not pos- 
sess or. on the ground that the court has 
acted illegally or with material irregula- 
rity in the exercise of its jurisdiction. 
.. Tae defendant who may believe and even 
honestly that proper court-fee has not 
been paid by the plaintiff has still no 
right to move the superior courts by ap- 
peal or in revision against the order ad- 
judging payment of court-fee payable 
on the plaint.” 


My attention is also drawn to a Full 
Bench decision of this Court in Krishan 


‘Kumar Grover v. Smt. Parameshri Devi, 


A.I. R. 
(1966) 68' Pun LR 54: (AIR 1967 Punj 
389) wherein it has been held that no 
revision lies on behalf of a defendant 
against an adverse order passed on a 
question of court-fee. 


4. On the other hand, Mr. S. P. Go 
yal, learned counsel for the petitioner, 
submits that in view of the latest deci- 
sion of their Lordships of the Supreme 
Court in M. L. Sethi v. R. P, Kapur, 
AIR 1972 SC 2379, a revision by a defen- 
dant on a question of court-fee does lie. 
The learned counsel has drawn my at- 
tention to the observations of their 
Lordships, which appear at page 2383 of 
the report and read as under:— 


“We venture to think that the High 
Court was labouring under a. mistake 


when it said that the enquiry into - the - 


question whether the respondent was a 
pauper was exclusively a matter be- 
tween him and the State Government 


and that the appellant was not interest- . 


ed in establishing that -the respondent 


was not a pauper. Order 33, R. 6 pro-. 
vides that if the Court does not reject 


the application under R. §, the Court 
shall fix a day of which at least 10 days’ 
notice shall be given to the opposite 
party and the Government pleader for 
receiving Such evidence as the applicant 
may adduce in proof of pauperism and 
for hearing any evidence in disproof 
thereof, Under O. 33, R. 9, it is open to 
the Court on the application of the de- 


- fendant to dispauper the plaintiff on the 


grounds specified therein, one of them 


being that his means are such that he - 


ought not to continue to sue as a pauper. 
An immunity from a litigation unless 
the requisite. court-fee is paid by the 
plaintiff is a valuable right for the de- 
fendant, And does it not follow as a 
corollary that the proceedings to estab- 
lish that the applicant-plaintif? Is a 
pauper, which will take away that im- 
munity, is a proceeding in which the 
defendant is vitally interested? To what 
purpose does O. 33, R. 6 confer the right 
on the opposite party to participate in 
the enquiry into the pauperism and ad- 
duce evidence to establish that the ap- 
plicant is not a pauper unless the dppo- 
site party is interested in the question 
and entitled to avail himself of all the 
normal procedure to establish it? We 
can think of no reason why. if the pro~ 
cedure for discovery is applicable to 
proceedings under O. 33, the appellant 
should not be entitled to avail himself 
of it.” 
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5. After giving my thoughtful consi- 
deration to the entire matter, I am of 


the opinion that the viewpoint of each 


of the learned counsel for the parties, 
finds support from the respective deci- 
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+ 


sions referred to above. In this situation, ` 


I am of the opinion that it would be pro- 
per to have the question, mentioned be- 
low,. heard and decided by a Full Bench: 

“Does a revision petition lie by a de- 
fendant on the question that proper 
court~fee has not been paid by the plain- 
tiff?” 

Accordingly, I direct that the papers 
of this case ‘be laid” before my. Lord, the 
Chief Justice, for constitution of a Full 
Bench, . 

ORDER OF FULL BENCH 

R. S. NARULA, C. J:— 6. The learn- 
ed counsel for the petitioners states that 
in view of the latest judgment of their 
Lordships of the Supreme Court in 
Shamsher Singh v. Rajinder Prashad, 
1973 Pun LJ 686: (AIR 1973 SC 2384) the 
question of court-fee cannot be agitated 
by his clients in this petition under Sec- 
tion 115 of the Code of Civil Procedure. 
The petition is accordingly dismissed 
without any order as to ‘costs. 

Petition’ dismissed. 
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The State of Haryana, Appellant v. 
Man Singh and another, Respondents. 


First Appeal No. 451 of 1968, D/- 2-5- 
1977.* 

Land Acquisition Act (1894), S. 18 and 
S. 18 (3) (Punjab) — Validity of refer- 
ence — Jurisdiction and power of Court 
to determine — Court has no jurisdiction 
to go behind the reference and embark 
into an enquiry about its validity — Re- 
medy by way of revision to High Court 
open under sub-sec. (3) as added by 
Punjab amendment, AIR 1944 Bom 200; 
AIR 1955 Mad 23; AIR 1965 Andh Pra 
25 and AIR 1964 Mys 107 (FB), Dissent- 
ed from. , f 

It is one thing to say that the Court 
has jurisdiction only, if a reference is 
made to it but it-is quite a different 
thing to say that the Court has jurisdic- 
tion only if it finds that the reference 


*(From order of V. P. Aggarwal, Addl. 
Dist. J., Gurgaon, D/ 5-8-1968.) 
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was made legally. It may be that in a 
proper case, the Court can say. that the 
reference is not one which it is compe- 
tent to hear. For, example, if instead of 
asking the Court to determine the ques- 
tion of compensation, the Collector pur- 
ports to refer to the Court a question 
whether the acquisition was for a public 
purpose, the Gourt is bound to say that 
the reference is incompetent. But, where 
the Collector refers a question . which 
the Court is competent to hear, it is not 
to go behind 
the reference and embark into an en- 
quiry to find out whether the reference 
was validly made. (Para 5) 

In Punjab, the - Legislature has ex- 
pressly provided a remedy by way of 
revision to the High Court against an 
order made by the Collector under Sec- 
tion 18. Therefore so far as the States 
of Punjab and Haryana are concerned, 
it is difficult, in view of the express re- 
medy provided by S. 18 (8):as added by 
Punjab Act 2 of 1954, to hold that the 
Court, to whom a reference is made 
under S. 18 has jurisdiction to go into 
the question of the validity of refer- 


‘ence. AIR 1958 Punj 490; AIR 1943 Mad 


327, AIR 1963 Madh Pra 220 and AIR 
1963 All 556 (FB), Rel. on; AIR 1944 
Bom 200, ATR 1955 Mad 28, AIR 1965 
Andh Pra 25 and AIR 1964 Mys 107 (FB), 


Dissented from, (Para 3) 
Cases . Referred: Chronological Paras 
AIR 1965 Andh Pra 25 4, 6 
AIR 1964 Mys 107 (FB) 4,6 
AIR 1963 All 556 (FB) 7 
AIR 1963 Madh Pra 220 7 
AIR 1958 Punj 490 7 
AIR 1955 Mad 23 746 
AIR 1944 Bom 200 4,5 
AIR 1943 Mad 327 7 


C. P. Dewan, Advocate General, Har- 
yana and C. M. Sharma, for Appellant; 
O. P. Hosharpuri and S, D. Sharma, for 
Respondents. 

JUDGMENT:— These fifteen Regular 
First Appeals (Nos- 451 to 453, 455 to 
460 and 468 to 473 of-1968) may be dis- 
posed of by a single judgment as the 
questions at issue are common, Certain 
land belonging to the- 
dents was acquired by the Government 
of Punjab (now Haryana) pursuant to a 
notification dated 5-9-1961, issued under 
S. 4 (1) of the Land Acquisition Act. By 
his award dated 29-6-1962, the Land 
Acquisition Collector awarded compensa- 
tion at the rate of Rs, 700 per acre for 
Chahi land, Rs. 490 per acre for Narmot, 


various respon- - 
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Chaknote and Maga land, Rs. 245 per 
acre for Banjar Qadim, Rs. 122 for Gair 
Mumkin. The claimants received the 
compensation awarded to them on 23-9- 
1967 and, according to the Government, 
it was received without any protest. 
Thereafter, on 10-10-1967, they filed ap- 
plications seeking references to the 
Court under S. 18 of the:Land Acquisi- 
tion Act. After notice to the Government, 
references were duly made to the Court. 
Before the learned Additional District 
Judge, a preliminary objection was rais- 
ed on behalf of the Government that., 
the references were incompetent as the 
conditions prescribed by S, 18 of the Land 
Acquisition Act were not fulfilled. It 
was said, firstly, that the references 
were sought after the prescribed period 
of limitation and, secondly that the claim- 
‘ants having accepted the compensation 
* without protest, were not entitled’ to 
seek references to the Court. The preli- 
- minary objection was overruled by ‘the 
. learned Additional District Judge. Com- 
pensation was enhanced to Rs. 1,200 per 
acre for Chahi, Narmot, Chaknot and 
Magda lands and to Rs. 900 per acre for 
Banjar Qadim and Gair Mumkin lands, 
The State of Haryana has preferred 
these appeals. No question is raised that 
the compensation awarded by the learn- 
ed Additional District Judge is excessive. 
The only question raised is that the re- 
ferences were incompetent for the same 
reasons that were urged before the 
learned Additional District Judge, 


2. The question for consideration is, 
whether it is open to a Court to whom a 
reference is made under S. 18 of ‘the 
Land Acquisition Act to go behind the 
reference and investigate whether the 
reference was properly made. Section 18 
of the Land. Acquisition Act may be use- 
fully extracted here. It is as follows:— 

“18 (1) Any person interested who has 
not accepted the award may, by written 
application to the Collector require that 
the matter be referred by the Collector 
for the determination of the Court, whe- 
ther his objection be to >the measure- 
ment of the land, the amount of the 
compensation, the person to whom it is 


‘ payable or the apportionment of the 
compensation among the persons in- 
terested. 

‘"(2) The application shall state the 


grounds on which objection to the award 
is taken: f 


. (a) If the person making it was pre- 
sent or represented before the Colléctor 
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at the time when he made his award, 
within six weeks from the- date of the 


Collector’s ‘award; 
(b) in other cases, within six weeks of 
the receipt of the notice from the Col- 


“lector under $. 12, sub-sec. (2), or with- | 


in six months from the date of the Col- 
lector’s award, whichever period shall 
first expire.” 


In Punjab and Haryana, the Land Ac- 
quisition Act was amended by Punjab ` 
Act No, 2 of 1954 by which a third sub=. . 
section was added to S. 18 and it is as ` 
follows:— i ` 

*(3) Any order made by the Collector 
on an application under this section 
shall be subject to revision by the High 
Court as if the Collector were a Court’ 
subordinate to the High Court within 
the meaning of S. 115 of the Civil P. C., 
1908.” i 


Section 19 prescribes the particulars - - 


which the Collector is required to state 
for the information of the Court. It is as 
follows:— 


“19 (1) In making the reference, the 
Collector shall state, for the information 
of ‘the Court, in writing under his hand,— 

(a) the situation and extent: of the 
land, with particulars of any trees, build- 
ings or standing crops thereon; 

(b) the names of the persons whom he 
has reason to think interested in such 
land; 

(c) the amount awarded for damages 
and paid or tendered under Ss. 5 and 17, 
or either of them, and the amount of. 
compensation awarded under S, 11, and, 

(d) if the objection be to the amount 
of the compensation, the grounds on, 
which the amount of compensation was 
determined. 

(2) To the said statement shall be at- 
tached a schedule giving the particulars 
of the notices served upon, and of the 
statements in writing made or delivered 
by, the parties interested respectively.” 
Thereafter S. 20 requires the Court to 
issue notice to the applicant, the Collec- 
tor and all persons interested in the pe- 
tition, except such of them as have con- 
sented without prejudice’ to receive pay- 
ment of the compensation awarded. Sec- 
tion 21 restricts the.scope of the enquiry 
in the proceeding pursuant to the refer- 
ence under S, 18 to a consideration of 
the interests of the persons affected by 
the objection. Section 22 prescribes that 
the proceeding shall be in open Court. 
Section 23 prescribes the matters to be 
considered by the Court in determining 
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the compensation. Section 24 prescribes 
the matters which the Court shall not 
take into consideration in. determining 
the compensation. Section 25 prescribes 
the maximum and the minimum limits 
to the amounts which may be awarded as 
compensation, Section 26 provides for 
the form of the award which may be 
made by the Court. 

3. A scrutiny of Ss. 20 to 26 of the 
Land Acquisition Act which pre- 
scribe the powers and duties of the Court 
upon a reference made to it under S. 18 
of the Land Acquisition Act shows that 
the powers and duties are to be exercis- 
ed for the sole purpose of determining 
the proper amount of compensation to 
be awarded. There is nothing in any of 
these provisions giving even the slightest 
indication that the Court is entitled to 
go behind the reference and adjudicate 
upon the question whether the reference 
was properly made to the Court. The 
circumstance that the Government may 
be without any remedy if the Collector 
makes an improper reference to 
Court cannot clothe the Court, 
reference is made to it to constitute it- 
self into a Court of appeal or Court of 
revision against the reference as well. 
It may be that, right or wrong, the Le- 
gislature wanted a reference to be final 
and did not want the Court to which the 
reference is made under S. 18, to embark 
into an enquiry about the validity of 
the reference, Perhaps the Legislature 
thought that such needless and fruitless 
enquiry would not advance the cause of 
justice or-the object of the various pro- 
visions enacted with a view to secure a 
just compensation to those who are ‘de- 
prived of their land. In Punjab, the 
Legislature has expressly provided a 
remedy by way of revision to the High 
Court against an order made by the Col- 
lector under S. 18 of the Land Acquisi- 
tion Act. Whatever may be said else- 
where, so far as the State of Punjab 
and Haryana are concerned, it is diffi- 
cult, in view of the express remedy pro- 
vided by S. 18 (3) to hold that the Court, 
to whom a reference is made under 
S. 18 has the jurisdiction to go into the 
question of the validity of the reference. 

4. The submission on behalf of the 
Government appears to be that the 
Court to which a reference is made must 
necessarily be considered to be clothed 
with the power to ‘determine whether 
the matter that has come ‘before it, “is 
in the proper form and in accordance 
with the requirements . of a. particular 
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statute.” The submission of the appellant 
is supported by the following decisions: 
Mahadev Krishna v, Mamlatdar of Ali- 
bag, AIR 1944 Bom 200, Narayanappa v. 
Revenue Divisional Officer, AIR 1955 
Mad 23, Special Deputy Collector v. 
Kodandaramacharlu, AIR 1965 Andh Pra 
25 and Gangavva v. Udachappa, AIR 
1964 Mys 107 (FB). 

5. In Mahadeo Krishna v, Mamlatdar 
of Alibag, AIR 1944 Bom 200, Beaumont 
C. J. and Rajadhyaksha J, held:— 

“It seems to me that the Court is 

bound to satisfy itself that the reference 
made by the Collector comiplies with the 
specified conditions, so as to give the 
Court jurisdiction to hear the reference. 
It is not a question of the Court sitting 
in appeal or revision on the decision of 
the Collector; it is a question of the 
Court satisfying itself that the reference 
made under the Act is one which it is 
required to hear. If the reference does 
not comply with the terms of the Act, 
then the Court cannot entertain it. I 
have myself some difficulty in seeing on 
what principle the Court is to be debar- 
red from satisfying itself that the, refer- 
ence, which it is called upon to hear, is 
a valid reference.” 
With great respect to the Hon’ble Judges, 
it is one thing to say that the Court has, 
jurisdiction only if a reference is made 
to it but it is quite a different thing to 
say that the Court has jurisdiction only 
if it finds that the reference was made 
legally. It may be that in a proper case, 
the Court can say that the reference is 
not one which it is competent to hear. 
For example, if instead of asking the 
Court to determine the question of com- 
pensation, the Collector purports to 
refer to the Court a question whether 
the acquisition was for a public purpose, 
the Court is bound to say that the refer- 
ence is incompetent, But, where the Col- 
lector refers a question which the Court 
is competent to hear, I fail to see how 
the Court is competent to go behind the 
reference to find out whether the refer- 
ence was validly made. 

6. It is needless to refer to the deci- 
sions in Narayanappa v. Revenue Divi- 
sional Officer, ATR 1955 Mad 23, Special 
Deputy Collector v. Kodandaramacharlu, 
AIR 1965 Andh Pra 25 and Gangavva v. 
Udachappa, AIR 1964 Mys 107 (FB), all 
of which proceeded on the same reason- 
ing as that given by Beaumont C. J. and 
Rajadhyaksha, J. 

i. The contrary view was taken by 
Bishan Narain and A. N. Grover, JJ. in 
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Hari Krishan Khosla v. State of Pepsu, 
AIR 1958 Punj 490, Kuppuswamy Iyer 
J. in Sri Venkateswara Swami v. Sub- 
Collector, AIR 1943 Mad 327, Krishnan 
and Sharma, JJ. in Kaliyanchand Devi 
Lal v. Kanchan Bai, AIR 1963 Madh Pra 
220 and by M., C. Desai, C. J., B. Dayal 
and B, N. Takru, JJ. in State of U. P. 
v. Abdul Karim, ATR 1963 All 556 (FB). 
I have already said enough to indicate 
my concurrence with the views express- 
ed in these decisions. Indeed, sitting 
singly, I am bound by the decision in 
Hari Krishan Khosla v. State of Pepsu. 

8. In the result, all the 15 appeals 
are dismissed with costs. 


Appeals dismissed. 
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Kaka Singh, Petitioner v, Rohi Singh 
and others, Respondents. 

Civil Revn. No. 778 of 1978, D/- 24-3- 
1977.* 

Civil P, C. (1908), O. 1, R. 10 (2) — 
Addition of parties — Grounds for. AIR 
1968 Mad 142, Diss. 

The powers given to the High Court 
under R. 10 (2) of O. 1 of the Code are 
confined only to two cases namely 
(1) when a party ought to have been 
joined but has not been joined as a 
party, that is, when he is a necessary 
party and (2) when without the presence 
of the applicant the questions in the 
suit cannot be completely decided. 

(Para 2) 

There is no jurisdiction to add a party 
in any other case merely because that 
would save a third person the expense 
and botheration of a separate suit for 
seeking adjudication of a collateral mat- 
ter. AIR 1969 Punj & Har 57, Followed. 

(Para 2) 

In allowing or disallowing an applica- 
tion under O. 1, R. 10 of the Code, what 
has to be seen is whether the addition 
of a new party would be consistent with 
the scope of the enquiry as necessitated 
in the pending suit and whether in the 
absence of such a party it would not be 
possible to completely and effectively 
dispose of the controversy in the pend- 
ing suit and not that some suit may be 


*(To revise order of N. S. Saini, Sub-J., 
ist Class, Mansa, D/- 19-5-1976.) 
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avoided, AIR 1971 Punj 400, Followed. 
“(Para 3) 


What the Court ought to see is whe- 


ther there is anything in the suit which ` 
cannot be determined owing to his ab- 
sence or whether there would be pre- 
j&dice by his not being made a party. 
Order 2, R. 10 cannot be read as requir- 
ing that all persons who are likely to 
have any sort of right, title or interest 
in respect of the subject-matter of a 
suit, should be made parties thereto. The 
questions involved in the suit refer only 
to the questions between the parties to 
the suit. AIR 1976 Andh Pra 182 and 
AIR 1974 Cal 358, Followed; AIR 1968 
Mad 142, Diss. _ (Para 3) 

Petitioner along with respondents. 
Nos. 6 and 7 applied under O. 1, R. 10 
to be joined as parties to the suit filed 
by respondents Nos, 1 to 4, against their 
father respondent No. 5, for declaration 
of their share of coparcenary property 
as members of joint Hindu family’ be- 
cause they were mortgagees of part of. 
the land and had also got the agreement 
for sale in their favour. The Court dis- 
missed the application on the ground 
that the plaintiffs have not laid any claim 
to the 1/5th share of the defendant in 
the coparcenary property and the appli- 
cants could therefore, proceed to enforce 
the alleged- agreement to sell. 

Held, the petitioner and respondents 
Nos. 6 and 7 were not necessary parties. 
They were not parties to the suit and 
any decision, judgment or decree given 
or passed therein would neither bind 
the petitioner and respondents Nos. 6 
and 7, nor affect | their interests in any 
manner, (Para 4) 
Cases Referred: Chronological Paras — 
AIR 1976 Andh Pra 182: (1975) 2 Andh 

WR 243 
AIR 1974 Cal 358 
AIR 1971 Punj 400:73 Pun LR 525 
AIR 1969 Punj & Har 57 
AIR 1968 Mad 142 


Gur Rattan Pal Singh, for Petitioner; 
P. K, Bansal, for Respondents. 

ORDER:— Ujagar Singh respondent 
No. 5 executed an agreement for sale of 
31 Kanals of land in favour of Kaka 
Singh petitioner, Bhag Singh and Jagga 
Singh. Ujagar Singh is stated to be the 
sole and exclusive owner of the said 
land. Rohi Singh and three other minor 
sons of Ujagar Singh aforesaid (respon- 
dents Nos. 1 to 4) subsequently filed a 
suit against their father Ujagar Singh 
(without impleading either the petitioner - 
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or Bhag Singh respondent No. 6 or Jagga 
_Singh respondent No. 7 as parties to the 
“suit) for a declaration to the effect that 
‘they are owners of four-fifths share of 
the entire land measuring 58 kanals in- 
cluding 31 kanals of land in question in 
their capacity as members of the joint 
Hindu family on the allegation that the 
whole of the said land is coparcenary 
property. Respondents Nos, 1 to 4 (plain- 
tiffs in the suit) further prayed for the 
grant of a permanent injunction to re- 
strain their father Ujagar Singh from 
alienating the land without getting it 
partitioned and alienating anything more 
than his share therein. Kaka Singh peti- 
tioner and Bhag Singh and Jagga Singh 
respondents Nos. 6 and 7 made an ap 
plication under O. 1, R. 10 of the Civil 
P. C. to the trial Court for being im- 
pleaded as parties (co-defendants) in 
the suit of the minors against their 
father on the allegation that they were 
mortgagees of part of the land and had 
also got the agreement for sale in their 
favour. By its order dated May 19, 1976, 
the Court of Shri N, S. Saini, Sub- 
Judge, First Class, Mansa, has dismissed 
the said application of the - petitioner 
and of the said respondents on the 
ground that the plaintiffs in ‘the suit 
have not laid any claim to the one-fifth 
share of the defendant in the coparce- 
nary property and the applicants (the 
petitioner and respondents Nos, 6 and 7) 
can, therefore, proceed . against Ujagar 
Singh and his share of the property to 
enforce the alleged agreement to sell, On 
that basis it has been held that they are 
not necessary parties to the present suit. 

2 Mr. Gur Rattan Pal Singh, the 
learned counsel for the petitioner, has 
invited my attention to the judgment of 
a learned single Judge of the Madras 
High Court in Krishnamachari v. Dhana- 
Takshmi, AIR 1968 Mad 142, wherein it 
has been held that O. 1, R. 10 (2) of the 
Code confers upon the Court a very wide 
jurisdiction and the Court. should not be 
disposed to a curtailment of the powers 
more than what is expressly decided by 
judicial decisions binding on it. It has 
been observed by the learned Judge that 
the Madras High Court has consistently 
adopted a wider interpretation of the 
scope of O. 1, R. 10 and in the state of 
authorities the contention that the ex- 
pression “the questions involved in the 
suit” in the said provision should receive 
narrow view, namely, that only ques- 
tions as between the parties to the Āti- 
gation and not questions between any of 
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“the parties to the suit and a third party 
-eyen though touching the. property which 


is the subject-matter of the suit, cannot 
be accepted. It was held by the learned 
Judge that in applying O. 1, R. 10 (2) 
the only question is whether an` appli- 
cant who applies for being impleaded as 
a party to the suit has got a direct in- 
terest in the subject-matter in dispute 
which would be affected by the result 
of the litigation. The Madras High Court 
has in that case gone to the extent ®f 
holding that “the interest” that is neces- 
sary to make a person party is legal in- 
terest including equitable interest, that 
is, an interest which the law would 
recognise and uphold. The facts of that 
case were that in a suit for partition 
the plaintiffs were claiming the property ` 
to be joint. family property. An applica- 
tion was made by a third person for im- 
pleading ‘himself as a supplemental] de- 
fendant on the ground that the defen- 
dant in the partition suit had entered 
into an agreement of sale with him 
whereby he had agreed to convey a part 
of the property to the applicant, On 
those facts it was held that the appli- 
cant should have been impleaded as a 
supplemental defendant by the Court in 
the exercise of its powers under O. 1, 
R: 10 (2) of the Code. The judgment of 
the Madras High Court no doubt favours 
the petitioner’s case but is not consistent 
with the view taken on this subject by 
different Benches of this Court. In 
Banarsi Dass v. Panna Lal, AIR 1969 
Punj and Har 57, Sarkaria, J. (now an 
Hon’ble Judge of the Supreme Court) 


‘took the view that the powers given z 


the High Court under sub-rule (2) 

R. 10 of O. 1 of the Code are aa 
only, to two cases, namely, when a party 
ought to have been joined but has not 
been joined as a party, that is, when he 
is a necessary party and (2) when with- 
out the presence of the applicant the 
questions in the suit cannot be complete- 
ly decided, The learned Judge went to 
the length of holding that there is no 
jurisdiction to add a party in any other 
case merely because that would save a 
third person the expense and botheration 
of a separate suit for seeking adjudica- 
tion of a collateral matter. There is no 
doubt.that in the suit filed by respon- 
dents Nos. 1 to 4. against respondent 
No. 5 the plaintiff was neither a neces- 
sary party nor a person without whom 
the said suit cannot be decided. Accord- 
ing to the rule laid down in Banars! 
Dass Durga Prashad’s case, the appli- 
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cant’ cannot therefore, claim to be im- 
pleaded as a party to the suit filed by 
respondents Nos. 1 to 4 as a matter of 


2a right, | 


“3. Sodhi, 5, as he then was, took a 
similar view in Manmohan Singh v. 
` Satnarain, (1971) 73 Pun LR 525: (AIR 
1971 Punj 400). The learned Judge held 
that what has to be seen in allowing or 
disallowing an application under O. 1, 
Re 10: of the Code is whether the addi- 
tion of a new party would be consistent 
with the scope of the inquiry as neces- 
sitated in the pending suit and that in 
the absence of such a party it would not 
be possible to completely and effectively 
dispose of the controversy in the pend- 
-Jing suit and-not that some other suit 
may be avoided. Similarly, a learned 
single Judge of the Andhra Pradesh 
High Court has held in B. Somaiah v. 
Smt. Amina Begum, 1975 (2) Andh WR 
243: (AIR 1976 Andh. Pra 182), that 
where a person applies to be made a 
party what the Court ought to see is 
whether there is anything in the suit 
which cannot be determined owing to 
his absence or whether there would be 
prejudice by his not being added as a 
party. It was observed that O, 1, R. 10 
cannot be read as requiring that all per- 
sons who are likely to fave any sort of 
right, title or interest in respect of the 
subject-matter of a suit should be made 
parties thereto. The learned Judge took 
the same view as the different Benches 
of our Court but contrary to the view of 
Madras High Court in holding that “the 
questions involved in the suit” refer 
only to the questions between the parties 
to the suit. Similar view has also been 
taken in Narayan Chandra v. Matri 
Bhandar Pvt. Ltd., AIR 1974 Cal 358. 


4. Howsoevér much equitable 
claim of the petitioner may be, it ap- 
pears that, in view of the binding judg- 
ments of different Benches of this Court 
it is not possible to allow the petitioner 
and respondents Nos. 6 and 7 to be im- 
pleaded as parties to the suit. Counsel 
says that the apprehension of the peti- 
tioner is that if respondents Nos. 1 to 4 
are able to obtain an injunction against 
their father (respondent No. 5) restrain- 
ing him from alienating any part of his 
land it may become impossible for the 
applicants to enforce their agreement to 
sell or even to foreclose the mortgage 
against Ujagar Singh. This apprehension 
appears to me to be misconceived. The 
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are not parties to the suit and any de- 
cision, judgment or decree given or 
passed therein would neither bind the 
petitioner and Respondents Nos, 6 and 7 
nor affect their interests in any manner. 
This is particularly so in the present 
case where the application of the peti- 
tioner and respondents Nos. 6 and 7 to 
be impleaded as parties to the suit of 
respondents Nos, 1 to 4 has been suc- 
cessfully resisted by the plaintiff-respon- 
dents. It would not lie in their mouth to 
urge that the interest of the petitioner 
and his co-applicants can be affected by 
a decree passed in a suit to which they 
did not allow them to become a party. 
Even the learned trial Judge has held 
that it would be open to the petitioner 
and his co-applicants to pursue their 
agreement of sale of Ujagar Singh's pro- 
perty. It would be for the petitioner and 
his co-applicants to decide at the time of 
filing the suit for specific performance 
against respondent No. 5, if and when 
such a suit is filed, whether they would 
like to implead respondents Nos. 1 to 4 
also as co-defendants with respondent 
No. 5 in that suit. That is not a matter 
on which any view can be expressed by 
this Court in the present proceedings. 
From whichever angle the matter is 
looked at, it appears that the order of: 
the learned Subordinate Judge is legally 
correct and cannot be interfered with. 


5. For the foregoing reasons and sub- 
ject to the observations made above, 
this petition is dismissed leaving the 
parties to bear their own costs. 


Petition dismissed. 
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R. S. NARULA, C. J. 

Shakuntala, Petitioner v. Amar Nath, 
Respondent. 

Civil Revn. No. 1523 of 1976, D/- 11-3- 
1977. 

Hindu Marriage Act (1955), S. 24 — 
Duty and Powers of Court — Order fix- 
ing maintenance and litigation expenses , 
not containing either the facts or grounds 
on which it was passed — Order set 
aside. (Para 1) 

Ashwani Chopra, for Petitioner; I. K. 
Mehta, for Respondent. 

ORDER:— The order of Mrs. Sudar- 
shan Modi, Subordinate Judge, First 


EU/FU/B705/77/RSK. 
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Class, Jullundur, dated May 7, 1976, fix- 


ing the maintenance allowance of the 
petitioner at Rs. 30 per mensem, and 
i litigation expenses payable to her at 


Rs, 125 under S. 24 of the Hindu Marri- 
age Act is set aside on the short ground 
that the order is not supported by any 
reasons. She bas not referred to any affi- 
_davit or counter-affidavit of the parties, 
nor has she stated that she believes or 
disbelieves, or partially believes or dis- 
believes any of the affidavits or any evi- 
dence led by the parties. An order of 
this type, which does not contain either 
the facts or the grounds on which it is 
based is no order in the eye of law. 


| 2 1, therefore, allow this revision 
| petition, set aside the order of the trial 
| Court and direct it to redecide the ap- 
plication of the petitioner under S. 24 of 
the Act in accordance with law. Further 
proceedings in the main case shall re- 
main stayed in the trial Court till the 
application of the petitioner under S. 24 
is decided and the amount assessed pay- 
able to the petitioner therein is paid out 
by the husband to her. The parties are 
left to bear their own costs, 

Revision allowed. 
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FULL BENCH 
. O, CHINNAPPA REDDY, BHOPINDER 
SINGH DHILLON, A. S. BAINS, 
HARBANS LAL AND 
SURINDER SINGH JJ. 
Harbhajan Singh, Petitioner v. The 
ies of Punjab and another, Respon- 
ents. 


Civil Writ Petn, No. 3813, of 1976, 
D/- 26-4-1977.* 

Demobilised Indian Armed Forces 
Personnel (Reservation of Vacancies in the 
Punjab) Civil Services (Judicial Branch) 
Rules (1975), Cl. 3 (iii) (cc) (ii) (b) 
Persons who were not holding any civil 
post on the date of the coming into force 
of the amended rules or did not join any 
' such post thereafter are. not ineligible for 
appointment to the Judicial Branch. 

Only those persons who having joined 
the service of the Union or the State or 


*(Decided by Full Bench on order of re- 
ference made by O. Chinnappa Reddy J. 
on 5-4-1977). 
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a post under the Union or the State 
previously continued to hold the post on 
the date of the coming into force of the 
amended rules or who joined a post 
after the coming into force of these rules, 
are excluded from appointment to the 
Punjab Civil Service (Judicial Branch). 
The expression “joined or joins” must be 
given a reasonable interpretation in the 
context of the situation and such an 
interpretation does not strain the lan- 
guage.or attribute unreasonableness to 
the Rule-making authority. Decision in 
(1977) 1 Serv LR 69 (Punj and Har), 
Referred. (Para 5) 
Cases Referred: Chronological Paras 
(1977) 1 Serv LR 69 (Punj) 2 

M. R. Agnihotri, for Petitioner; I. S. 
Tiwana, D. A. G. Pb. and Kuldip Singh, 
Bar-at-Law, for Respondent No. 2. 

QO. CHINNAPPA REDDY, J.:— The peti- 
tioner passed the LL. B. examination of 
the Punjab University in the First Divi- 
sion in the year 1962 and started practi- 
sing as an Advocate at Sangrur. He res- 
ponded to the call of the nation and 
joined the Army as a Commissioned Offi- 
cer in July 1963. He was released from 
the Army on 1-8-1968. He resumed prac- 
tice as an Advocate at Dassuya. He was 
selected as an Assistant District Attor- 
ney and worked in that. capacity from 
September 1970 to May 1975. In Decem- 
ber 1973, he appeared at a competitive 


. examination held by the Punjab Public 


Service Commission for recruitment to 
the Punjab Civil Service (Judicial 
Branch). Ten posts had been advertised, 
of which two were reserved for released 
personnel of the Armed Forces. The re- 
sults of tke examination were published 
in May 1974. The petitioner was placed 
at No. 82 in the general order of merit. 
He was No. 2 in the order of merit 
In so far as it related to released Armed 
Forces Personnel. One Sampuran Singh 
who was placed at No. 34 in the list 
successfully claimed that he also belong- 
ed to the category of released Armed 
Forces Personnel, in a writ petition filed 
by him. The result wag that the peti- 
tioner was relegated to the third place in 
the category of released Armed Forces. 
Personnel. Though the number of. posts 
advertised originally was only ten, it js 
how not disputed that in addition to the 
ten originally advertised, fifteen more 
posts have been filled up from the non- . 
Armed Forces Personnel category. The 
petitioner claims that the number of 
Posts reserved for released Armed Forces 
Personnel ‘should correspondingly be 
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increased by another three and that he 
should be appointed to one such post. 
‘The answer of the respondent is that the 
Pemobilised Indian Armed Forces Per- 
sonnel (Reservation ef Vacancies in the 
Punjab) Civil Service (Judicial Branch) 
Rules, 1969, have been repealed and the 
Demobilised Indian Armed Forces Per- 
sonnel (Reservation of Vacancies in the 
Punjab) Civii Services (Judicial Branch) 
Rules, 1975, as amended, which are now 
in force, excluded from the category of 
released Armed Forces Personnel, per- 
sons who have joined a civil service of 
the Union or a State or a civil post 
under the Union or a State after their 
release from the Armed Forces of the 
Union. 


2. At the competitive examination 
held in December 1973 three candidates 
Shri R. N. Moudgil, Shri Sampuran Singh 
and Shri Harbhajan Singh (petitioner) 
belonging to the category of released 
Armed Forces Persommel came out suc- 
cessful. Under the rules, which were in 
force at that time, all the three were 
eligible to be appointed — im fact it was 
only on that basis that they were allow- 
ed to appear at the examination—depen- 
ding upon the vacancy-position. The 
rules, which were then in force ceased 
on 14-9-1974 ard new rules came into 
force with effect from 45-9-1974. Rule 5 
of the 1975 Rules provided that no 
released Indian Armed Forces Personnel 
shall be eligible to compete for the reser- 
ved vacancies unless the possessed the 
educational and other qualifications pre- 
scribed in the Punjab Civil Service (Judi- 
cial Branch) Rules, at the time of join- 
ing the pre-commission training or at the 
time of getting the cammission where 
there is only past-cemmissien training. 

Had the rule been in force in 1973, Shri 
Moudgil would not have been eligible to 
appear at the competitive examination 


which was held in December 1973 but- 


since the 1975 Rules did not apply to the 
examination held in 1973, Shri Moudgil 
was in no way affected by the making of 
the 1975 Rules. Nonetheless Shri Moudgil 
was not appointed to the Service and he, 
therefore, filed C. W. P. No. 1464 of 1976" 
After notice of motion ‘had been issued 
and after the State Government had 
taken repeated adjournments on one pre- 
text or the other, R. 1 (2) of the 1975 
Rules was amended so as to say that the 
Rules should be deemed to have come 
into force on 15-9-1969. Another rule 


*Reported in (1977) 1 Serv LR 69 (Punj), 
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| 
which was amended along with R. 1 (2), 
was R. 3 (iii) (cc) by which, among other 
things, it was provided „that released 
Indian Armed Forces Personnel did not 
include Indian Armed Forces Personnel 
who, ‘before the appointment against 
vacancies reserved under the rules, join- 
ed or join a civil service of the Union or 
a civil service of a State or a civil post. 
under the Union or a State after their 
release from the Armed Forces of the 
Union’. In the writ petition filed by Shri 
Moudgil, this Court struck down Cls. (2) 
and (5) of the Demobilised Indian Armed | 
Forces Personnel (Reservation of Vacan- 
cies in the Punjab) Civil Service (Judi- | 
cial Branch) (First Amendment) Rules, ' 
1976. Rule 3 (iii) (cc) was not in question 
in that writ petition, 

3. It was the contention of the State 
Government that the new definition of 
released Armed Forces Personnel intro- 
duced by the 1976 amendment disentitled , 
the petitioner frora being appointed to l| 
the Punjab Civil Service (Judicial 
Branch) as he had accepted employment 
as Assistant District Attorney from 
September 1970 to May 1975: The argu- 
ment of the learned counsel for the peti- 
tioner was that Cl. (2) of the notification 
introducing the amended rules ‘and 
making them effective from 15-9-1969 
having been struck down, the amended 
rules cannot apply to the petitioner 
who passed the competitive examination 
long before the coming into force of the 
amended rules. In any case it was con- 
tended that the amended definition did 
not, in terms, apply to persons who were 
not holding any civil post on the date 
of the coming into force of the amended 
rules or join any such post thereafter. 
It was contended that R. 3 (iii) (cc) was, 
like amended R. 1 (2), aimed at exclud- 
ing the three candidates belonging to the 
category of released Armed Forces Per- 
sennel who had passed the competitive 
examination, and should be struck down. 
- 4. Amended R. 3 (iii) (ce) {ii) (b), with 
which we are concerned, is as follows : 

“Released Indian Armed Forces Per- 
sonnel means......... but does not include, 
Indian Armed Forces Personnel who 
before their appointment against vacan- 
cies reserved under these rules............ 
joined or join a Civil Service of the 
Union or a Civil Service of a State or a 
Civil post under the Union or a State 
release from the Armed 
Forces of the Union”. 

5. Now, the Rulemaking authority 
must have been aware that a competitive 
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examination for appointment to the Ser- 
vice had been held under the old rules 
and appointments were yet in the offing- 
Surely, the rule-making authority did 
not intend to exclude from appointment 
candidates who were eligible under the 
old rules but became ineligible by 
reason of an amendment of the rules 
made after the process of selection had 
ialmost reached a final stage. The amend- 
ment did not in any manner touch the 
qualifications of the candidates. Had the 
amended rule been in force from the 
beginning, persons in the position of the 
petitioner might not have accepted any 
employment and preferred to wait for 
selection and appointment to the Punjab 
Civil Service (Judicial Branch). Are 
they to be penalised by ‘barring their 
entry into the Punjab Civil Service 
(Judicial Branch) because they accepted 
employment at a time when acceptance 
of such employment. was not a bar to 
appointment to the Service ? We don’t 
think that we will be justified in attri- 
‘buting such an unreasonable intention 
to the Rule-making authority- ` In our 
view, the only reasonable interpretation 
f the amended rule, consistent with the 
revailing situation, is to hold that only 
those persons who having joined the ser- 
vice of the Union or the State or a post 
under the Union or the State previously 
continued to hold the post on the date of 
the coming into force of the rules, or 
who joined a post after the coming 
‘into force of the rules, are exclu- 
ded from appointment to the Pun- 
jab Civil Service (Judicial Branch). 
| The expression “joined or joins” must be 
' given a reasonable interpretation in the 
| context of the situation and we think 
‘that our interpretation does not strain 
the language or attribute unreasonable- 
ness to the Rule-making authority. In 
that view, the petitioner cannot be said 
to be ineligible for appointment. ` 

6. In the view that we have taken, it 
is unnecessary for us to go into the ques- 
tion of the vires of R. 3 (iii) (ec) (ii) (b)- 
We would, however, like to add that 
the rule does appear to our mind to be 
unreasonable. These rules prescribing a 
quota of reservation for released Armed 
Forces Personnel are in force for a limi- 
ted period only. If during that period a 
person is otherwise eligible for appoint- 
ment, we see no justice in excluding him 
from appointment on the ground that 
he accepted some other employment in 
the meanwhile. It looks as if a person 
belonging to the category of released 
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Armed Forces Personnel accepts an infe- 
rior past he does so on pain of losing 
eligibility to a superior post. If no supe- 
rior post is readily available immediate- 
ly on his release from the Armed Forces 
he must wait till such post became avail- 
able and it may never become available. 
In the meanwhile, he is precluded from 
accepting an inferior post even to keep 
bis body and soul together. Surely, that 
is not how we repay our debt to those 
that readily shed their blood for us. 


7. We questioned the Iearned Deputy 
Advocate General whether there was any 
other obstacle such as want of vacancy 
in the way of the petitioner, apart from 
R. 3 (iii) (ec) (ii) (b). We were assured 
there was none. We, therefore, direct 
the respondents to consider expeditiously 
the fitness of the petitioner for appoint- 
ment under Rr. 4 and 5 of Part A of the 
Punjab Civil Service (Judicial Branch) 
Rules and if found fit, thereafter to do 


expeditiously all things necessary to 
appoint the petitioner to the Punjab 
Civil Service (Judicial Branch). The 


direction is in identical terms as the 
direction issued in the case of R. N. 
Moudgil. We ‘understand that the decision 
of this Court in Moudgil’s case has be- 
come final as the Supreme Court has dis- 
missed an appHeation for special leave to 
appeal against that decision. 

Order accordingly. 


AIR 1978 PUNJAB & HARYANA 35 
= 1977 TAX. L. R. 2415 
FULL BENCH 
O. CHINNAPPA REDDY, S. C. MITAL, 
AJIF SINGH BAINS, HARBANS 

LAL AND SURINDER SINGH, JJ. 

M/s. Mool Chand Chuni Lal, Peti- 
tioner v. Manmohan Singh and another, 
Respondents. 

Civil Writ Petns. Nos. 4154 of 1976. 
506 and 507 of 1977, Dj- 6-5-1977. 

Punjab General Sales Tax Act (46 of 


of 1948), S. 14-B (7) (as amended by. 


Punjab Act 9 of 1974) — Constitution of 
India, Sch. 7 list 2 Entry 54 — Levy of 
penalty for attempt to evade tax is with- 
in constitutional sanction. 

The new provision for the levy of 
penalty in the amended S, 14-B (7) of 
the Punjab Act is no longer based on any 
assumption that the goods were transpor- 
ted after sale within the State. Its pre- 
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sent basis is the attempt to evade tax 
and it prescribes a condition precedent 
to the levy of penalty. The condition 
precedent is that the authorised officer 
should record a finding that there has 
been attempt to evade the tex due under 
the Act. It cannot possibly be disputed 
that the prevention of evasion of sales~ 
fax is a power incidental or ancillary to 
the levy of sales-tax and falls within 
Entry 54 list If of Schedule VII of tha 
Constitution, S. 14-B (7) of the Punjab 
G. S. T. Act, which provides for deten- 
tion of goods and levy of penalty if 
there has been an attempt to evade tax 
due under the Act, cannot therefore, be 
said to be without constitutional sanc- 
tion, 1973 Tax LR 2142 (Punj), 1971 Tax 
LR 4 (SC) and AIR 1968 SC 59, Dist- 


inguished. (Para 4) 
Cases Referred: “Chronological Paras 
(1974) 33 STC 168 (Punj) 3 


1973 Tax LR 2142: 30 STC 597 (Punj) 3 
1971 Tax LR 4: 27 STC 1: AIR 1971 SC 


792 3, 4 
AIR 1968 SC 59: 20 STC 453 5, 6 
Bhagirath Dass & Co., for Petitioner; 


J. S. Tiwana, Deputy Advocate General, 
Punjab, for Respondents. 

CHINNAPPA vig eae J.:— These 
three writ petitions (C. P, No. 4154 
of 1976 and C. W. P. Wien 506 and 
507 of 1977) raise the question of the 
vires of sub-sections (7) . and (8) of 


S. 14-B of the Punjab General Sales Tax 


Act, 1948 as amended by Punjab Act 
No. 9 of 1974. It was contended by Shri 
Bhagirath Das Seth, learned counsel for 
the petitioners, that sub-ss. (7) and (8) 
of Section 14-B were beyond the compe- 
tence of the State Legislature as they 
did not fall within the ambit of Entry 54 
of List II of Schedule VII of the Con- 
stitution. 

2. Section 14-B (1) enables the State 
Government to establish check posts or 
erect barriers, with a view to prevent 


or check the evasion of tax under the 


Act, Sub-Ss. (2), (3), (4) and (5) of 
S. 14-B provide for the documents which 
should’ accompany the goods carried in 
a goods vehicle, for the examination by 
the officer incharge of the check post or 
barrier of the documents, packages etc., 
for declarations to be made by the owner 
or person incharge of the goods vehicle 


and for production for examination 
all transport and other documents 
at stations of transport of goods, 


bus stands ete. We are not. parti- 
cularly concerned -with Sub-Ss (2), 


ALR, 


(3), (4) and (5) of S. 14-B, Sub-Ss. (6), : 
(7) and (8) are material. Sub-Ss. (6), (7) 
and (8) as they stand now were introdu- 
ced by the amending Act No. 9 of 1974. 
Originally sub-ss. (6), (7) and (8) were 
as follows:— f 

“(6) Any officer not below the rank of 
an Assistant Excise and Taxation Officer 
while acting under this section shall have 
the power to seize any goods. not cover- 
ed by the documents mentioned in sub- 
section (2) and sub-section (3). , 

(7) The dealer or any person, in- 
cluding a carrier of goods, acting on 
behalf of the dealer shall not take 
delivery of, or transport from any 
vessel, station, airport or any other 
place, whether of similar nature or other- 
wise, notified in this behalf by the State 
Government any consignment of goods, 
the sale or purchase of which is taxable 
under this Act except in accordance with | 
such conditions as may be prescribed | 
with a view to ensuring that there is no 
evasion of the tax imposed by or under 
thig Act: 

Provided that no place which is a rail | 
head or a post office shall be so notified 
by the State Government, 


(8) Where the declaration made under 
sub-section (3) is false in respect of any 
particulars mentioned therein, the offi- 
cer-in-charge of the check post or barrier 
or any other officer not below the rank 
of an Assistant Excise and Taxation Offi- 
cer shall have the power to seize the 
goods in respect of which the declaration ` 
is false: 

Provided that an officer acting under 
sub-section (6) or sub-section (8) may, 
before or after such seizure, give to the 
person affected an option to pay, in lieu 
of seizure and in addition to the tax 
recoverable, a sum of money not ex- 
ceeding one thousand rupees or double 
the amount of tax recoverable, which- 
ever is greater. 

Explanation:— In this section, the ex- 
pression ‘goods vehicle’ has the same 
meaning as is assigned to it in clause (8) 
of S. 2 of the Motor Vehicles Act, 1939, 
but does not include road transport ply- 
ing in collaboration with rail transport.” 
These sub-sections underwent amend- 
ments in 1960, 1963, 1965 and 1974, Sub- 
sections (6), (7) and (8) as they now 
stand are as follows:— 

“(6) Ifthe officer in charge of the check 
post or barrier or other officer as men- 
tioned in sub-section (2) has reason to 
suspect that the goods under transport 
are meant for trade and are not covered. 
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by proper and genuine documents as 
mentioned in sub-section (2) or sub-sec- 
tion (4), as the case may be or that the 
person transporting the goods is attempt- 
ing to evade payment of tax due under 
this Act, he may, for reasons to be re- 
corded in writing and after hearing the 
said person, order the unloading and de- 
tention of the goods, for such period as 
may reasonably be necessary and shall 
allow the same to be transported only on 
the owner of goods or his representative 
or the driver of other person in charge 
of the goods, vehicle or vessel on behalf 
of the owner of the goods furnishing to 
his satisfaction a security or executing a 
bond with or without sureties for secur- 
ing the amount of tax, in the prescribed 
form and manner, for an amount not 
exceeding one thousand rupees or twenty 
per centum of the value of the goods, 
whichever is greater: 

Provided that where any goods are 
detained a report shall be made im- 
mediately and in any case within twenty- 
four hours of the detention of the goods 
by the officer detaining the goods to the 
Excise and Taxation Officer of the dis- 
trict seeking the latter’s permission for 
the detention of the goods for a period 
exceeding twenty-four hours, as and 
when so required, and if no intimation 
to the contrary is received from the 
latter the former may assume that his 
proposal has been accepted. 


(7) The officer detaining the goods 
shall record the statement, if any, given 
by the owner of the goods or hig repre- 
sentative or the driver or other person 
in charge of the goods vehicle or vessel 
and shall require him to produce pro- 
per and genuine documents as referred to 
in sub-s, (2) or sub-s. (4), as the case 
may be, before him in his office on a 
specified date on which date the officer 
shall submit the proceedings along with 
the connected records to such officer as 
may be authorised in that behalf by the 
State Government for conducting neces- 
sary enquiry in the matter. The said 
officer shall, before conducting the en- 
quiry, serve a notice on the owner of the 
goods and give him an opportunity of 
being heard and if, after the enquiry, 
such officer finds that there has been an 
attempt to evade the tax due under this 
_ Act, he shall, by order, impose on the 
‘ owner of the goods a penalty not ex- 
ceeding one thousand rupees or twenty 
per centum of the value of the goods, 
whichever is greater, and in case he finds 
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otherwise he shall order the release of 
the goods. 

(8) If the owner of the goods or his 
representative or the driver or other per- 
son incharge of the goods vehicle or 
vessel does not furnish security or does 
not execute the bond as required by 
sub-s. (6) within ten days from the date 
of detaining the goods or goods vehicle 
or vessel, the officer referred to in that 
sub-section may order further detention 
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of the goods and in the event of 
the owner of the goods not pay- 
ing the penalty imposed under 


Sub-s. (7) within twenty days from the 
date of the order imposing the penalty, 
the goods detained shall be made liable 
to be sold by the officer, who imposed 
the penalty, for the realisation of the 
penalty by public auction in the manner 
prescribed. If the goods detained are of 
a perishable nature or subject to speedy 
or natural decay or when the expenses 
of keeping them in‘ custody are likely 
to exceed their value the officer in charge 
of the check-post or barrier or any other 
officer referred to in Sub-s. (2), as the 
case may be. shall immediately sell such 
goods or otherwise dispose them of. The 
sale-proceeds shall be deposited-in the 
Government Treasury and the owner of 
the goods shall be entitled to only the 
balance amount of sale-proceeds after 
deducting the expenses and other inci- 
dental charges incurred in detaining and 
disposing of the goods.” 

3. The vires of Sub-s. (8) of S. 14-B, 
as it stood originally, was challenged in 
Dunlop India Ltd. v. State of Punjab. 
(1972) 30 STC 597 : (1973 Tax LR 2142) 
(Punj). Bal Raj Tuli, J. purporting to 
follow the decision of the Supreme Court 
in the Check Post Officer, Coimbatore 
v. K. P. Abdulla and Brothers, (1971) 27 
STC 1: (1971 Tax LR 4) (SC) held that 
Sub-s. (8) of S. 14-B was ultra vires the 
powers of the State Legislature, The de- 
cision of Bal Raj Tuli, J. was affirmed 
on appeal by Harbans Singh, C. J. and 
P. C. Jain, J. in (1974) 33 STC 168 (Punj 
& Har), Since the learned Single Judge 
as well as the Division Bench purported 
to follow the decision of the Supreme 
Court in K. P. Abdulla’s case (1971) 27 
STC 1: (1971 Tax LR 4) (SC), it will 
be useful to notice what the Supreme 
Court said in that case. The Supreme 
Court was concerned in that case with 
the question of the vires of S. 42 (3) of 
the Madras General Sales Tax Act, 1959, 
which provided for the seizure and con- 
fiscation of any goods which were under 
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transport by any vehicle and were not 
covered by the prescribed documents. It 
was held that the provision for seizure 
and confiscation was based on the un- 
warranted assumption that the goods 
were transported after sale within the 
State. It was also held that the power to 
seize and confiscate all goods which were 
carried in a vehicle, whether the goods 
were sold or not, was not incidental or 
ancillary to the power to levy sales-tax. 
It was said:-— > 

“But, in our judgment, the power to 
confiscate goods carried in a vehicle can- 
not be said to be fairly and reasonably 
comprehended in the power to legislate 
in respect of taxes on sale or purchase 
of goods, By Sub-s. (3) the officer in 
‘charge of the check post or barrier has 
the power to seize and confiscate any 
goods which are being carried in any 
vehicle if they are not covered by the 
documents specified in the three sub- 
_ clauses. Sub-s. (3) assumes that all goods 
carried in a vehicle near a check post 
are goods which have been sold within 
the State of Madras and in respect of 
which liability to pay sales tax has arisen, 
and authorises the Check Post Officer, 
unless the specified documents are pro- 
duced at the check post or the barrier, 
to seize and confiscate the goods and to 
give an option to the person affected to 
pay penalty in lieu of confiscation. A 
provision so enacted on the assumption 
that goods carried in a vehicle from one 
State to another must be presumed to 
be transported after sale within the State 
is unwarranted. In any event power con- 
ferred by Sub-s.; (3) to seize and confis- 
cate and to levy penalty in respect of 


all goods which are carried in a vehicle’ 


whether the goods are sold or not ig not 
incidental or ancillary to the power to 
levy sales tax, A ‘person carrying his 
own goods even as personal luggage from 
one State to another or. for consumption, 
because he ig unable to produce the 
documents specified in clauses (i), (i) 
and (iii) of Sub-s. (3) of S, 42, stands in 
danger of having his goods forfeited. 
Power under Sub-s, (3) of S. 42 cannot 
be said to be ancillary or incidental to 
the power to legislate for levy of sales 
tax.” 

4. It will be noticed at once that 
S. 14-B (6), as it stood originally, pro- 
vided for the seizure of any goods not 
covered by documents and S. 14-B (8) 
provided for the seizure of all goods in 
respect of which the declaration was 
false. The seizure might be made irres- 
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pective of the question whether there 
was any attempt to evade tax. The basic 
but unwarranted assumption underlying 
both the provisions for seizure, as in wne 
case before the Supreme Court, was that 
the goods were transported after sale 
within the State. Again, as in the case 
before the Supreme Court, no attempt 
was made to specify what goods might 
be seized. The provisions were considered 
by Bal Raj Tuli J. and the Division 
Bench to fall within the principles laid 
down in K. P. Abdulla’s case (1971 Tax 
LR 4) (SC) (supra). But the position is | 
quite different now. The new provision 
for the levy of penalty (amended S. 14-B 
(7)) is ‘no longer based on any assump- 
tion that the goods were transported, 
after sale within the State’. Its present 
basis is the attempt to evade tax and it 
prescribes a condition precedent to the 


_levy of penalty. The condition precedent 


is that the authorised officer should re- 
cord a finding that there has been an 
attempt to evade the tax due under the 
Act. It cannot possibly be disputed that 
the prevention of evasion of sales-tax 
is a power incidental or ancillary to the 
levy of sales-tax and falls within Entry 
54 of List II of Schedule VII of the Con- 
stitution. S. 14-B (7), which provides for 
detention of goods and levy of penalty 
if there has been an attempt to evade 
the tax due under the Act, cannot, there- 
fore, be held to be without constitu- 
tional sanction. It is further to be noticed 
that the goods which are to be detained 
are also specified in S. 14-B (6) as goods 
meant for trade and not covered by pro- 
per and genuine documents. 


5. It was argued by Shri Bhagirath 
Dass Seth that S. 14-B (7) contemplated 
imposition of penalty for attempting to 
evade the tax due under the Act even 
before the liability to tax haq arisen and 
it was, therefore, repugnant to the general 
scheme of the Act, He invited our atten- 
tion to the decision of the Supreme 
Court in Commr. of Commercial Taxes 
v. Ramkishan Shrikishan, (1967) 20 STC 
453: (AIR 1968 SC 59). The Supreme 
Court, in that case, considered the se- 
cond proviso to S. 41 (4) of the Madras 
General Sales Tax Act, which empowered 
the officer to order the person concerned 
to pay the tax recoverable and a penalty. 


' The Supreme Court held that since tax 


was recoverable only at the point of first 
sale in the State, the provision for re- 
covery of tax even before the sale was 
repugnant to the general scheme of the 
Act, They said: 








1978 Mahant Budh Dass v. 


“By the amendment of 1961, the second 
proviso was added. That provides that 
the officer ordering the confiscation shall 
give the person affected option to pay in 
lieu of confiscation, in cases where the 
goods are taxable under the Act, in addi- 
tion to the tax recoverable, a sum of 
money not exceeding one thousand ru- 
pees or double the amount of tax re- 
coverable, whichever is greater. This 
provision clearly requires the officer 
ordering confiscation to do two things: 
(i) to order the person concerned to pay 
the tax recoverable, and (il) to pay a 
sum of money not exceeding one thous- 
and rupees or double the amount of tax 
recoverable, whichever ig greater, We 
have already indicated that in a large 
majority of cases covered by the Act the 
tax is payable at the point of first sale 
in the State. But under clause (a) of the 
second proviso the tax is ordered to be 
recovered even before the sale, in addi- 
tion to the penalty not exceeding 
Rs. 1,000 or double the amount of tax 
recoverable whichever is greater. There- 
fore clause (a) of the second proviso is 
clearly repugnant to the general scheme 
of the Act which in the majority of cases 
provides for recovery of tax at the point 
of first sale in the State. In view of this 
repugnancy one or other of these two 
provisions must fell, Clearly it is clause 
(a) in the proviso which under the cir- 
cumstances must fall, for we cannot hold 
that the entire Act must fall because of 
this inconsistency with respect to recovery 
of tax under clause (a) of the second 
proviso even before the taxable event 
occurs in the large majority of cases 
which would be covered by the Act. We 
are therefore of opinion that clause (a) 
of the second proviso being repugnant to 
the entire scheme of the Act, in so far 
as it provides for recovery of tax even 
before the first sale in the State, which 
is the point of time in a large majority 
of cases for recovery of tax, must fall on 
the ground of repugnancy.” 


6. While S. 14-B (8), as it stood origi- 
nally, provided for the payment of the 
tax recoverable and a penalty, present 
Sec. 14-B (7) does not provide for reco- 
very of the tax but provides for the im- 
position of penalty which is calculated 
not on the basis of the tax payable but 
on the basis of the value of the goods. 
The present provision is clearly outside 
. the rule laid down in Commr. of Commer- 
cial Taxes v. Ramkishan Shrikishan Jha- 
ver, (1967) 20 STC 453: (AIR 1968 SC 59). 
It cannot for a moment be pretended that 
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‘there can be no attempt to evade the tax 


due under the Act before the liability to 
pay the tax has.arisen. A scheme or de- 
vice to evade the tax may start operat- 
ing long before the actual liability to pay 
the tax arises. As soon as the scheme or 
device is set in motion there is an 
attempt to evade the tax due under the 
Act and it will not be-necessary to wait 
till the liability to pay the tax actually 
arises, If an attempt to evade tax is dis- 
covered earlier, the liability to be sub- 
jected to penalty is straightway attracted. - 
In our view, there is no repugnancy, 
between the provision for levy of penalty 
under S, 14-B (7) when an attempt to 
evade the tax is discovered and the 
general scheme of the Act which pro- 
vides for the levy of tax at the point of 


first sale within the State. 
7. The writ petitions are, therefore, 
dismissed with costs, 


Petitions dismissed. 
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BHOPINDER SINGH DHILLON, HAR- 
BANS LAL AND S. P. GOYAL, JJ. 


Mahant Budh Dass and Mahant Purna 
Nand through his guardian Smt. Vidya 
Wanti Legal Rept. of Mahant Jiwan 
Mukta Nand, Appellants v, The Shiro- 
mani Gurdwara Parbandhak Committee, 
Amritsar, Respondent. 

F. A. F. O, No. 52 of 1966, D/- 3-6- 
1977.* 

(A) Sikh Gurdwaras Act (8 of 1925), 
S. 8 — Petition under by hereditary 
office-holder — Must allege locus atandi 
of petitioner — Substantial compliance 
with provisions of S.°8 sufficient — Tri- 
bunal has jurisdiction to allow amend- 
ment of the petition under O, 6, R. 14, 
Civil P, C. — F. A. O. 177 of 1963, D/- 
8-1-1970 (Punj), Overruled. 


In the petition under S. 8 by the here- 
ditary office-holder the necessary allega- 
tions and averments which may consti- 
tute the cause of action or may be rele- 
vant for establishing the locus standi of 
the petitioner have to be pleaded. Un- 
less the petitioner makes the necessary 
averments in his petition regarding his 


*(Decided by Full Bench on order of re- 
ference made by B. S. Dhillon and 
S, P. Goyal, JJ. on 22-4-1978.) 
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locus standi and competence to file the 
petition as envisaged under S. 8, the pe- 
tition cannot be heard on merits. If the 
petitioner has made his claim in the pe- 
tition in such a manner from which 
inference can be clearly or substantially 
drawn that the petitioner has claimed to 
be a hereditary office-holder, there will 
be a substantial compliance with the 
provisions of S. 8 and it is not absolute- 
ly necessary to use the expression that 
he is a hereditary  office-holder. 
The -Tribunal has the jurisdiction te 
allow amendment of the petition under 
O, VI, R. 17, Civil P. €C, in appropriate 
cases. If there are absolutely no aver- 
ments in a particular petition in relation 
to the hereditary office which may be 
proved by the petitioner in evidence, 
such a petition will be incompetent in 
its inception and hence amendment may 
not be allowed. However, if foundation 
is laid in the petition, but some lacuna 
is left inadvertently or due to any rea- 
son, the Tribunal will certainly have the 
jurisdiction to allow the petitioner to 
make a better statement and to make 
good the lacuna. Unless any provision of 
Civil P. C. is in conflict with any speci- 
fic and express provision of the Act, the 
same cannot be held to be inapplicable. 
There is absolutely no conflict between 
the provisions of the Act and O, VI,iR. 
17, Civil P. C. ` 

The petitioner claimed in his petition 
under S. 8, that he was in charge of the 
Gurdwara as a Mahant. It was also claim- 
ed that this office of Mahantship had qes- 
cended from Guru to Chela and that this 
mode of succession was the custom of 
the Gurdwara. During the pendency of 
the petition, the original petitioner, 
Mahant Jiwan Mukta Nand died. An ap- 
plication was made by Mahant Purna 
Nand for being impleaded as his legal 
representative which was allowed. An- 
other application was made on May 25, 
1964, for amendment of the petition so 
as to incorporate that Mahant Jiwan 
Mukta Nand was the hereditary office- 
holder and as such was entitled to put 
in a claim under Ss. 8 and 10 of the Act. 
tt was also averred in this application 
that even in the original petition, Ma- 
hant Jiwan Mukta Nand had described 
himself to be the Chela and successor of 
his Guru and the mode of succession to 
be that of Guru to Chela to the institu- 
tion of Mahantship: : 

Held that the averments in the peti- 
tion were quite sufficient compliance 
with the requirements of law and the 
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petition, as originally framed, could not 
be held to be an incompetent petition 
under S, 8; it could not be said that the 
petitioner had not alleged regarding his 
locus standi to make the petition, Even 


otherwise if there was any lacuna, the- 


same was made good by making an ap- 
plication for amendment of the original 
petition which was allowed and there- 
after amended petition was filed. The 
order of the Tribunal, in these circum- 
stances, allowing the petition for am- 
endment, could not be held to be with- 
out jurisdiction; it could not also be said 
that the discretion conferred on the Tri- 
bunal under O. VI, R. 17 of the Code 
was not properly exercised. The legal 
representative could urge all contentions 
which could be urged by the deceased 
and this did not prevent the legal re- 
presentative from setting up his own in- 
dependent title in which case there could 
be no objection to the Court impleading 
him not merely as the legal representa- 
tive of the deceased but also in his per- 
sonal capacity avoiding thereby a sepa- 
rate suit for a decision on independent 
title. F. A. O, 177 of 1963, D/- 8-1-1970 
(Punj), Overruled, Case law discussed. 

(Paras 7, 8, 9, 10, 11) 


(B) Sikh Gurdwaras Act (8 of 1925), 
S. 16 (2) — Whether Gurdwara is Sikh 
Gurdwara — Onus — Discharge of. 


The onus to prove that the Gurdwara, 
in question, was a Sikh Gurdwara was 
on the Shiromani Gurdwara Prabandhak 
Committee. The Committee was required 
to prove the following essential ingredi- 
ents: (1) that the Gurdwara was estab- 
lished for use by Sikhs for public wor- 
ship, (2) that it was being actually used 
for worship by Sikhs, and (3) that it 
was being used by Sikhs for public wor- 
ship both before the presentation of the 
petition and at time of the presentation 
of the petition under S. 7. As there was 
no direct evidence to establish that the 
Gurdwara was established in the above- 
mentioned circumstances and was being 
used as such so as to satisfy the ingredi- 
ents of the above provision, the Court 
was left to draw inference from the 
documentary and oral evidence on the 
record, Under cl. (iii) of sub-sec. (2) of 
S. 16, two conditions have to be satis- 
fied, Even if one condition is not satis- 
fied, the onus is not discharged. 

It was clear from the various docu- 
ments that the Dera to begin with, was 
founded by a Fakir Udasi, Mahant Garib 
Dass, and the land was owned by him 
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in his own name and the said Dera was 
more a charitable institution than a reli- 
gious one, Only Muafi was granted by a 
Sikh ruler subsequently. 

Held that the mere fact that the grant 
of the Muafi was subject to the condi- 
tion of the existence of the Dera as well 
as Guru Granth Sahib would not con- 
vert the Dera into a Sikh Gurdwara, 
There was no evidence on the record to 
warrant the conclusion that the Dera 
had been brought into existence by the 
Sikhs for the purpose of public worship. 
The Committee had not been able to 
discharge its burden. AIR 1937 Lah 290, 
F. A. O. 64 of 1966, D/- 12-5-1978 (Punj), 
Dist; AIR 1937 Lah 280, Rel. on. 

(Paras 12, 13, 15, 16) 
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(1977) 79 Pun LR 298 11 
AIR 1976 Punj & Har 130 (FB) 5 
1976-78 Pun LR (Delhi) 238 9 


ILR (1976) 1 Punj & Har 594 (FB} 9 
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1971 (Punj) 15 
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AIR 1928 Lah 325 ` 9 


P. K. Palli with Amarjit Markan, for 
TA Narinder Singh, for Respon- 
ent. 

HARBANS LAL, J.:— This first appeal 
by Mahant Budh Dass and Mahant Purna 
Nand against the judgment of the Sikh 
Gurdwara Tribunal Punjab, (hereinafter 
called the Tribunal), dated November 
20, 1965, has been referred to the Full 
Bench in the following circumstances. 

2. A notification No. 1598-GP, dated 
August 11, 1961, was published, by the 
Punjab Government, under S. 7 (3) of 
the Sikh Gurdwaras Act, 1925, (herein- 
after called the Act), concerning Gur- 
dwara Sahib Dharamsala Bhai Ki, situ- 
ated in the revenue estate of Dirbha, 
Tehsil and District Sangrur, and the 
rights, title and interest in the property 
included in the accompanying list; on 
August 11, 1961. Mahant Jiwan Mukta 
Nand filed a composite petition under 
Ss, 8 and 10 of the Act, before the Pun- 
jab Government claiming that the said 
institution was not a Sikh Gurdwara, 


but an Udasi Dera, that he was its 
Mahant and that the succession regard- 
ing the same was from Guru to Chela. 
This petition was forwarded by the Gov- 
ernment to the Tribunal along with 
their letter dated January 8, 1963, under 
S. 14 of the Act. Notice was issued by 
the Tribunal to the said Jiwan Mukta 
Nand for February 25, 1963. The said 
Mahant had died in the meantime. An 
application was made on behalf of 
Mahant Purna Nand, minor,. through 
Shrimati Vidya Wanti a9 his guardian, 
that he was the legal representative of 
Mahant Jiwan Mukta Nand being his 
Chela, Another application was submit- 
ted by Mahant Budh Dass who also 
claimed to be the Chela of Mahant Jiwan 
Mukta Nand. Notice of both these appli- 
cations was issued to the Shiromani Gur- 
dwara Prabandhak - Committee (herein- 
after referred to as the Committee), for 
April 3, 1963. The Committee in their 
written statement contested the aver- 
ments in the main petition. Inter alia, 
ft was contended that Mahant Jiwan 
Mukta Nand was not the hereditary 
office-holder and had no locus standi to 
file the petition, It was also averred that 
the institution was a Sikh Gurdwara 
and was established by Sikhs for wor- 
ship. It was further averred that the 
property included in the list belonged to 
the Sikh Gurdwara. The two applica- 
tions filed by the alleged legal represen- 


‘tatives were also contested. 


An issue was framed as to who out of 
the two applicants was the legal repre-. 
sentative of Mahant Jiwan Mukta Nand, 
deceased. On this issue. evidence was 
led by both the rival claimants as well 
as the Committee. The Tribunal, vide 
its order dated March 9, 1964, came to 
the conclusion that it was not necessary 
to adjudicate upon the claims of these 
two applicants to the Mahantship of the 
institution at that stage and consequent- 
ly, both the applications were allowed 
subject to all just exceptions and both 
the claimants were left free to press 
their respective claims at the time of 
the final hearing of the main petition, In 
the main petition, on the pleadings of 
the parties, the following two issues 
were framed: i 

1. Whether the deceased Mahant Jiwan 
Mukta Nand was a hereditary office- 
holder? ee 

2. Whether the institution, in dispute. 
is a Sikh Gurdwara? 

On May 26, 1964, Mahant Purna Nand 
filed an application under O. VI, R. -17, 
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Code of Civil Procedure, (hereinafter 
called the Code) for amendment of the 
main petition filed by Mahant Jiwan 
Mukta Nand, deceased. By this applica- 
tion, amendment was sought in pare. § 
of the petition so as to incorporate that 
Mahant Jiwan Mukta Nand was a here- 
ditary office-holder and as such was en- 
titled to put in the claim under Ss. 8 
and 10 of the Act. In this application, it 
was also averred that though the neces- 
sary averments required under S. 8 of 
the petition had already been made, yet 
inadvertently, it could not be specifically 
pleaded that Mahant Jiwan Mukta Nand 
was a hereditary office-holder, 


This application was contested by the 
Committee and on the pleadings of the 
parties, the following two preliminary 
issues were framed: : l 

1. Is the petition maintainable? 
` 2. Was Mahant Jiwan Mukta Nand who 
filed the original petition a hereditary 
office-holder? ’ i 
The Tribunal, by its order dated May 28, 
1964, allowed the amendment subject to 
payment of Re. 50 as costs. The coste 
having been paid, the amended petition 
was filed. In the written statenrent to 
the amended petition, a preliminary ob- 
jection was taken that the amended peti- 
tion had set up a new case and that the 
amended petition was not maintainable. 
The Tribunal, by majority on March 30, 
1965, decided preliminary issue No. 1 in 
favour of the appellants and held that 
the petition was maintainable. In res- 
pect of preliminary issue No. 2, it was 
held that Mahant Jiwan Mukta Nand 
was proved to be the hereditary office- 
holder, However, on the other issue, on 
merits, It was held that the institution 
was a Sikh Gurdwara and consequently, 
the petition was dismissed. Against this 
final decision of the Tribunal, the pre~ 
sent appeal was filed. It was heard by 
the Division Bench comprising of Dhil- 
lon and Goyal, JJ. There was a difference 
of opinion regarding the questions as to 
whether the Tribunal had the jurisdic- 
tion to allow amendment of the petition, 
the petition originally filed contained 
necessary pleadings as required under 
S, 8 of the Act and lastly whether the 
institution was a Sikh Gurdwara or not. 
It is in view of these circumstances that 
the appeal is being decided by the Full 
Bench. - 

3. Tt has been strenuously contended 
by the learned counsel for the appellants 
that Ht is not necessary to specifically 
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allege and plead in the petition under 
§. 8 of the Act by the objector in reply 
to the notification under S. 7 (3) of the 
Act that the petitioner was a hereditary 
office-holder and that succession to the 
institution was jby inheritance under 
custom and also as to what the custom 
was, It was further stressed that in the 
present case, necessary averments as 
required under S. 8 of the Act had been 
made in the petition. It was also urged 
‘that even if some lacuna or defect had 
been teft, the same had been made good 
by amending the petition under O. VI, 
R. 17 of the Code, that the provisions of 
the Code including O. VI, R. 17, were 
applicable to the ‘proceedings before the 
Tribunal and that the learned Tribunal 
was fully competent and had the juris- 
diction to allow the amendment. Conse- 
quently, the order allowing the amend- 
mé€nt of the present petition was per- 
fectly in accordance with law. All these 
contentions were stoutly challenged by 
the learned counsel for the Committee. 
It was stressed with equal force that the 
petition under S, 8 of the Act could be 
filed only by one of the two categories 
of persons, namely, either any hereditary 
office-holder or any twenty or more wor- 
shippers of Gurdwara each of whom is 
more than 21 years of age and was at 
the commencement of this Act, a resi- 
dent of a police station area in which 
.the Gurdwara fs situated. If the peti- 
tioner or the petitioners do not belong 
to either of these two categories, the 
petition will be incompetent and will be 
no petition in the eye of law. It was also 
stressed that the Tribunal has the juris- 
‘diction to decide the petition which is 
competent and valid under S. 8 of the 
Act and as such, the Tribumal ‘has no 
jurisdiction to allow any amendment of 
the petition as originally submitted un- 
der S. 8 of the Act. It was further argu- 
ed that though under sub-ss. (9) and (11) 





of S. 12 of the Act, the provisions of the - 


Code were applicable, ‘yet ‘the same were 
subject to the provisions of the Act. A 
combined reading of Ss. 8 and 12 of the 
Act clearly leads to the conclusion that 
the provision regarding amendment of 
the petition was not available to the 
Tribunal and thus the order of the Tri- 
bunal allowing amendment of the peti- 
tion in the present case cannot be sus 
tained, On facts, it was contended that 
. necessary averments had not been made 
fn the original petition and the same was 
incompetent and should have been 
thrown cut on this ground alone and 
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this being the position, the Tribunal 
could not go into the remaining ques- 
tion as to whether it was a Sikh Gur- 
dwara or not. 

4. To appreciate properly the respec- 
tive contentions of both the sides, it 1s 
necessary to have an insight into the 
scheme of the Act so far as the matter 
in controversy is concerned. Under sub- 
sec. (1) to S, 7 of the Act, any fifty or 
more Sikh worshippers of a Gurdwara 
of twenty-one years or more of age on 
the commencement of the Act and re- 
siding in a Police Station area in which 
the said Gurdwara is situated have a 
right to-make a representation to the 
Government with the request that a par- 
ticular Gurdwara may be declared as a 
Sikh Gurdwara. Sub-sec. (2) lays down 
the details to be furnished in the said 
representation regarding the Gurdwara 
and the properties attached with the said 
Gurdwara. Under sub-sec. (3), such a 
petition along with the lists regarding 
the property is to be notified in the pre- 
scribed manner at the headquarters of 
the district, the tahsil and in the revenue 
estate in which the Gurdwara and the 
properties are situated, Under sub-sec- 
tion (4), separate notices are required to 
be sent to all persons who may be in 
possession of the properties so mention- 
ed in the list. On such publication, the 
right to challenge the petition made 
under S. 7 of the Act is conferred on the 
following two categories of persons un- 
der S, 8 of the Act: | 

1. Hereditary office-holders; and 


2. Any twenty or more worshippers of 

the Gurdwara concerned. Such worship- 
more than twenty-one 
years of age and must be residents of 
the Police Station of the area in which 
the Gurdwara is situated. 
In the petition so filed, it has to be 
claimed that the Gurdwara is not a Sikh 
Gurdwara. It may be further claimed 
that any hereditary office-holder or any 
person who: would have succeeded as 
such office-holder may be restored the 
office. If no petitiom has been filed in ac- 
cordance with the provisions of S. 8 
within 90 days, the Government is to 
issue a notification in the Gazette under 
S. 9 of the Act, declaring that the Gur- 
dwara concerned is a Sikh Gurdwara. 

“Office” and “hereditary office’ have 
been defined in cls. (i) and (iv) to sub- 
sec. (4) of S. 2 of the Act. as follows: 

“4 (i) ‘Office’ means any office by vir- 
tue of which the holder thereof partici- 
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pates in the management or perform- 
ance of public worship in a Gurdwara 
or in the management or performance of 
any rituals or ceremonies observed 
therein and ‘office-holder’ means any. 
person who holds an office.” 

“4 (iv) ‘Hereditary office?’ means an 
office the succession to which before the 
first day of January, 1920, or in the case 
of the extended territories, before the 
ist day of November, 1956, as the case 
may be, devolved according to heredi- 
tary right or by nomination by the office- 
holder for the time being, and ‘heredi- 
tary office-holder’ means the holder of 
a hereditary office”. 


A combined perusal of these two defi- 
nitions makes it clear that any heredi- 
tary office~-holder who is competent to 
file the petition under S, 8, must fulfil 
the following conditions that: 


1. he occupied an office in the exercise 
of which he was taking part in the 
management of the Gurdwara or the 
rituals and the ceremonies which were 
observed in the Gurdwara; 


2. he participated in the performance 
of public worship or in rituals or cere- 
monies; and 

3. he occupied such office, the succes- 
sion to which before the first day of 
January, 1920 or before the first day of 
November, 1956, in case the Gurdwara 
was situated in the extended territories, 
as the case may be, was regulated on 
the basis of some hereditary right or by’ 
nomination by the incumbent who was 
holding the office for the time being. 

Whereas objections in respect of the 
Gurdwara can be made under S. 8, the 
claim in respect of the properties as no- 
tified can be preferred under S. 10. If 
no such petition as envisaged under S. 8 
has been presented within 90 days, the 
Government is required to publish a 
notification under S. 9 declaring the Gur- 
dwara to be a Sikh Gurdwara. The con- 
stitution of the Tribunal which is em- 
powered to decide the petitions filed 
under S. 8 or S. 10 is provided under 
sub-ss, (1) to (7) of S. 12. Sub-secs. (9) 
and (11) provide that the proceedings of 
the Tribunal shall be conducted in ac- 
cordance with the provisions of the Code. 
According to S, 14 (2) of the Act, incase 
the petition under S. 8 has been present- 
ed by the worshippers and the same is 
forwarded by the Government to the 
Tribunal, no further enquiry can be held 
by the Tribunal and it may be presum- 
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ed conclusively that the provisions of 
S. 8 of the Act had been complied with. 
However, no such conclusive presump- 
tion is laid down in case‘of a petition 
under S. 8 by the hereditary office- 
holders. Consequently, the Tribunal 
- while deciding the petition, on merits, 
has the jurisdiction and competence to 
decide the questions as to whether the 
petition had been properly made by the 
hereditary office-holder or that the peti- 
tioners were, in fact, hereditary office- 
holders or not. Though it has not been 
provided specifically in any provision of 
‘the Act as to what averments should be 
made in the petition under S. 8 of the 
Act, yet as the provisions of the Code 
have been made applicable specifically 
under sub-secs, (9) and (11) of S. 12, the 
petition must have the pleadings, the 
allegations and averments as envisaged 
in the various provisions of the Code. 
Order: VI of the Code specifically deals 
with the pleadings. According to O. VI, 
R. 2, every pleading which means a 
plaint or a written statement must con- 
tain the statement in a concise form and 
the material facts on which the party 
pleading relies for his claim or defence, 
as the case may be. Even otherwise, it 
is well settled by now that a plaint or 
a petition must contain all the allega- 
tions and the facts which constitute 
the cause of action for the plaintiff or 
the petitioner and he must plead the 
necessary averments before his claim can 
be enquired into by the Tribunal or the 
Court. He must also lay the. foundation 
in the plaint or the petition for his claim 
and his locus standi to file the same. 
However, in what form or in what man- 
ner such allegations and averments have 
to be made in the plaint or the petition 
depends on the circumstances and facte 
of each case and it is not possible to lay 
down any rigid formula as to in: what 
precise words the allegations or the aver- 
ments should be pleaded. The plaint ‘or 
the petition is the foundation on which 
the edifice of the case of the plaintiff or 
the petitioner is to be built. 


5. So far as the petition under S. 8 
of the Act by the hereditary office- 
holder is concerned, it has been the con- 
sistent view of the Lahore High Court 
and this Court that the necessary allega- 
tions and averments which may consti- 
tute the cause of action or may be rele- 
vant for establishing the locus standi of 
the petitioner have to be pleaded in the 
petition. In Sunder Singh v. Mahant 
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Narain Das, AIR 1934 Lah 920, it was 
held (at p. 929):— 

“Before anything else is done, the 

question of locus standi of the petitioner 
must be decided; for, if there is no com- 
petent petitioner, there is no petition to 
be disposed of. I have already shown 
that the question of locus standi of a 
petitioner under S. 8, who claims as a 
hereditary office-holder is left open un- 
der the provisions of S. 14 (2).” 
In Arjan Singh v, Harbhajan Das, AIR 
1937 Lah 280, it was held that the peti- 
tioner under S. 8 of the Act has to show 
that he is the holder of a hereditary 
office, In Basant Singh v. Kartar Singh, 
AIR 1936 Lah 213, it was held that the 
petitioner in order to claim the benefit 
under S. 8 must expressly assert that 
the place is a Gurdwara and that he 
holds a hereditary office attached to it. 
It was further held that in the absence 
of such assertion the petitioner had no 
competence to lodge the petition. In 
F. A. O. No, 27-(Ram Bhaj v. The Shiro- 
mani Gurdwara Parbandhak Committee, 
Amritsar), decided on October 23, 1969 
(Punj), it was clearly held that the peti- 
tioner has to allege himself. to be the 
hereditary office-holder of the Gurdwara 
in order to have the locus standi to pre- 
sent. the petition. Again, this question 
was considered by a Full Bench of this 
Court in Hari Kishan v, The Shiromani 
Gurdwara Parbandhak Committee, Am- 
ritsar, AIR 1976 Punj & Har 130, in 
greater detail in paragraph 33, as fol- 
lows: i f 

‘It is thus apparent that both on prin- 
ciple and authority, the contention of 
Sbri Tewari, that merely by showing 


that on the prescribed date the petitioner , 


held the office and, therefore, he was 
entitled to be declared to be a ‘heredi- 
tary office-holder’ must fail. It is, there- 
fore, to be held that the person claiming 
himself to be a. ‘hereditary office-holder’ 
must allege and prove the consistent 
rule of descent by which he or his pre- 
decessors had come to hold the office on 
the prescribed date.” 

In our considered opinion, this is the 
correct position of law. Unless the peti- 
tioner makes the necessary averments 
in ‘his petition regarding his locus standi 
and competence to file the petition as 
envisaged under S. 8, the petition can- 
not be heard on merits. 

6. The learned counsel for the ap- 
pellants has placed strong reliance on 
the decision in F. A. O. No, 177 of 1963 
(Shiromani Gurdwara Parbandhak Com- 
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mittee v. Dharam Dass), decided on Janu- 


ary 8, 1970 (Punj) by Mahajan and San- 


dhawalia, JJ., wherein it was held,— 

“We are afraid that we cannot agree 

to the hyper-technical contention raised 
by the learned counsel. No provision of 
the statute or any rule has been brought 
to our notice which in categorical terms 
states that the petition under S. 8 must 
in terms allege that the petitioner is a 
hereditary office-holder, Nor are we pre- 
pared to hold that any such lapse would 
necessarily be fatal.” 
In the aforesaid case, the Tribunal had 
allowed the petition under S, 8 of the 
Act holding that the institution was not 
proved to be a Sikh Gurdwara. In appeal 
by the Committee, the only contention 
raised was that the respondent petition- 
er had not alleged himself to be the 
hereditary office-holder in the petition 
and, therefore, the petition was not com- 
petent. The Committee had relied upon 
the decision in Ram Bhaj’s case (F. A. O. 
No. 27, D/- 23-10-1969) (Punj) (supra) 
for the proposition that the petition 
under S. 8 must contain the avermenis 
showing that the petitioner was a here- 
ditary office-holder, The learned Judges, 
after perusing the judgment in the said 
case came to the following conclusion: 

“It is nowhere laid down in the said 
case that it must expressly be pleaded 
in the petition under S. 8 of the Act, that 
the person presenting the same is a here 
ditary office-holder or that the failure to 
so plead this fact is incurable which 
could neither be remedied by way of 
amendment, In our view the said autho- 
tity is entirely inapplicable to the facts 
of the present case.” 

The learned counsel for the respon- 
dent has urged that a close perusal of 
the judgment in Ram Bhaj’s case (supra), 
does lead to the positive conclusion that 
it is necessary to make averments in 
the petition that the petitioner was a 
hereditary office-holder, In this case, the 
Tribunal dismissed the petition under 
S. 8 on the ground that the allegation 
within the meaning and scope of S. 8 
of the Act that the petitioner is a here- 
ditary office-holder had not been made 
in the petition. During the pendency of 
the petition, an application had been 
made by the petitioner-appellant for 
amendment of the petition under O. VI, 
R. 17 of the Code, in which it had been 
admitted that in the original petition 
the petitioner-appellant haq failed to 
claim himself as a hereditary office- 
holder of the Gurdwara, in „question. 
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That application was not decided by the 
Tribunal One of the grounds taken in 
appeal was that it was incumbent upon 
the Tribunal to give a final decision on 
this application for amendment one way 
or the other, The Division Bench decid- 
ing the appeal came to the following 
conclusion: _ 


“There is no manner of doubt that in 
his petition under S. 8 of the Act the 
appellant had nowhere said how he is 
the hereditary office-holder of the parti- 
cular Gurdwara, in question So, on 
the date on which the petition was 
made by the appellant under S. 8, it 
was a petition not at all competent and 
not within the scope of S. 8. In the cir- 
cumstances, the question of amendment 
of an incompetent petition could hardly 
arise. Any such attempt at amendment 
would in substance be nothing more 
than really a new pétition by a person 
entitled to make such a petition under 
S. 8 of the Act and it will be taken to 
have been made on the date of the am- 
endment which in this case would be 
some two years after the notification 
under S. 7 (3) of the Act, when a peti- 
tion under S, 8 can only be made within 
ninety days from the date of the notifi- 
cation.” 


Regarding the contention that it was the 
duty of the Tribunal to decide the ap- 
plication for amendment, it was held:— 
“When the preliminary issue in the 
case was settled on November 8, 1962, 
whether the petition of the appellant was 
or was not maintainable because the 
appellant had not claimed himself to be 
@ ‘hereditary office-holder’ of the Gur- 
dwara concerned according to S, 8 of the 
Act, it was then the duty of the appel- 
lant to urge before the Tribunal that no 
such question could possibly arise unless 
and until his application under O. VI, 
R. 17 had been disposed of. No such ob- 
jection was taken by the appellant. No 
evidence was led with regard to the only 
issue in the case. The case was adjourn- 
ed to the next date of hearing for argu- 
ments and the appellant at any stage 
had no objection to that course.” 
It was also further held that the appel- 
lant had not urged for the decision of 
his application under O; VI, R, 17 of the 
Code, before the Tribunal. In our con- 
sidered opinion, a close perusal of the 
decision in Ram Bhaj’s case (supra), does 
not warrant the conclusion that it was 
not decided therein that it was essential 
to allege and plead that the petitioner 


i 
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was a hereditary office-holder, Therein, 
the Tribunal had thrown out the petition 
under S. 8 om the ground that the peti- 
tion did not contain the necessary plead- 
ings as. required under S. 8 and that 
decision. was: affirmed by the Division 
Bench, It was further held that in the 
absence of the pleadings, it was not a 
competent. petition. However, on the 
questiom. whether the amendment of the 
petition should. have been allowed or not, 
the Bench appears to have come to the 
conclusion that. the application for am- 
endment. was. not pressed by: the peti- 
tioner and the latter allowed the preli- 
minary issue regarding the maintainabi- 
lity of the petition to be decided on 
merits. i 

T. In eur opinion, the decision in 
Dharam Dass’s. case (F, A. O. No, 177 of 
49863, D/- 8-1-1970} (Punj) (supra), inas- 
much as it. bas. held that it is not ne- 
cessary te: allege in the petition the facts 
to show that the petitioner was a here~ 
ditary, office-holder does not lay down 
good law. If it were held otherwise, then 
the petition under S. 8 will be compe- 
tent by even a stranger though he may 
. have nothing to do with the institution 
as an. office-holder. We faib to under- 
stand as to how the petitioner under 
S. 8 will be entitled to lead evidence to 
prove that he is a hereditary 
holder of the institution concerned un- 
less he has laid the foundation in the 
petitiom by pleading the necessary facts. 
The law is well settled that a party can- 
not be allowed to go beyond his plead- 
ings and that evidence though adduced 
and brought om the record outside the 
pleadings cannot be Iooked into for any 
purpose. After having ‘held above that 
the petition under S, 8 must show the 
locus standi of the petitioner and must 
have the necessary pleadings, two fur- 
ther questions call for decision: 
~ IL What. kind of pleadings or aver- 
ments can be treated as. necessary to 
make the petition under S. 8 of the Act 
competent? and : 

2. If the Tribunal comes to the con- 
clusion that necessary averments and 
pleadings have not been made in the 
original petition, is it competent for the 
Tribunal to allow amendment under 
O. VI, R. 17 of the Code, under any cir- 
cumstances and what is the ambit of 
the jurisdiction of the Tribunal in this 
regard? : 

8. The learned counsel for the res- 
pondent. has. contended that the peti- 
tioner must allege in his petition speci- 


office- . 
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fically and in so many words that he is 
a hereditary office-holder, On the other 
hand, the case of the learned counsel for 


the appellants ig that if’ the petitioner], 


has made his claim in the petition- in 
such a manner ‘trom which inference 
can be clearly or’. substantially drawn 
that the petitioner has claimed to be a 
hereditary office-holder, there will be 
a substantial compliance with the provi- 
sions of S. 8 and it is- not absolutely 
necessary to use the expression that h@ 
fs a hereditary office-holder.. The con- 
tention of the learned counsel for the 
appellants appears to be more convinc- 
ing and in consonance with the settled 
principles of pleadings, Under S. 8, a 
petition can be made’ by a hereditary 
office-holder. The ingredients of the 
same are given in the two definitions of 
‘office’ and ‘hereditary office-holder’ as 
contained in cls, (i) and (iv) of sub-sec< 
tion (4) to S. 2 of the Act. If a petitioner 
instead of describing himself 
that he is a hereditary office-holder 
makes averments in the petition in such 
a manner which warrants the conclusion 
that he holds, in the institution concern< 
ed, office of such a nature: which entitl- 
ed him to menage the institution or per- 
form the rituals in the institution since 
the first day of January, 1920 or the 
first day of November, 1956, as the case 
may be, that such’ an office was heredi- 
tary in nature as envisaged in those 
definitions, this will be a sufficient com- 
pliance with the provisions of S. 8 of 
the Act. It is not reasonable to` restrict 
the pleadings in a petition to a particu- 
lar and rigid expression. So long the 
pleadings in a petition can warrant the 
conclusion that: the petitioner was a 
hereditary office-holder, the petition will 
have to be held to be competent and 
maintainable. 

9. So far as the question regarding 
the amendment of the main petition is 
concerned, ‘intention of the legislature is 
clearly discernible from sub-ss, (9) and 
(11) of S. 12, that the provisions of the 
Code are clearly applicable to the pros 
ceedings before the Tribunal under the 
Act normally and generally so long there 

‘is no conflict with the other provisions 
of the Act and the applicability of the 
provisions of the Code does not result in 
making other provisions of the Act in 
any way nugatory. In Dial Singh v. Gur- 
dwara Sri Akal Takht, - ATR 1928 Lah 
325, it was clearly held that the provi- 
sions of O. VI, R. 17 of the Code are 
applicablé to the trial of the case before 


merely - 
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the Tribunal. In Ram Bhaj’s case (F. A. 
O. No, 27, D/- 23-10-1969) (Punj) (su- 
pra), application for amendment of the 
main petition was not decided by the 
Tribunal and it was urged in appeal be- 
fore the Division Bench of this Court 
that it was imperative for the Tribunal 
to decide the application and to. allow 
the amendment before deciding the main 
petition. The Division Bench did not 
hold that the Tribunal had no jurisdic- 
tion to allow amendment under O. VI, 
R. 17 of the Code, but on facts, in that 
case, held that the application for am- 
endment had been made two years after 
the filing of the main petition and. that 
the petitioner had not insisted on the 
decision of the application and had 
allowed the preliminary issue to be de- 
cided on merits. Thus, it can be- reason- 
ably concluded that the learned Judges 
comprising the Division Bench were also 
in favour of the proposition that the 
Tribunal had the jurisdiction to allow 
amendment under O. VI, R. 17 of the 
Code in appropriate cases. No decision 
to the contrary has been brought to our 
notice in support of the proposition that 
the Tribunal has no jurisdiction to allow 
amendment of the petition under any 
circumstances, 

In fact, the argument of the learned 
counsel for the respondent is that if a 
petition as originally submitted to the 
Government under S, 8 does not fulfil 
the requirements of the provisions, it is 
not a competent petition and the Tri- 
bunal is called upon to adjudicate only 
the petition which is forwarded to them 
by the Government. By allowing an am- 
endment, the original petition will stand 
substituted by the amended petition 
which cannot be made under the scheme 
of the Act. This proposition of law can- 
not be accepted in its extreme form. If 
there are absolutely no averments in a 
particular petition in relation to the 
hereditary office which may be proved 
by the petitioner in evidence, such a 
petition will be incompetent in its in- 
ception and amendment may not be 
allowed. However, if foundation is laid 
in the petition, but some lacuna is left 
inadvertently or due to any reason, the 
Tribunal will certainly have the juris- 
diction to allow the petitioner to make 
a better statement and to make good 
the lacuna. It is one thing to say that 
the Tribunal does not have the jurisdic- 
tion at all to allow amendment under 
any circumstances but quite another +o 
say that the Tribunal has the jurisdic- 
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tion to allow amendment under O. VI, 
R. 17 of the Code, but the discretion 
should be exercised in a judicial manner 
keeping in view the peculiar facts and 
circumstances of each case. Reliance by 
the learned counsel for the respondent 
on the Full Bench judgment of this 
Court in Lachhman Dass v. Shiromani 
Gurdwara Parbandhak Committee, Am- 
ritsar, ILR (1976) 1 Punj & Har 594 is 
misconceived, In the said case, a peti- 
tion under S. 8, forwarded by the Gov- 
ernment was being tried by the Tribu- 
nal and the petitioner was to produce 
his evidence. He, however, did not pro- 
duce any evidence and later on did not 
put in his appearance. The Tribunal in- 
stead of dismissing the petition for de- 
fault under O, IX, R. 8 of the Code. gis- 
missed the petition on merits. In appeal, 
the question involved was whether such 
a petition could be dismissed under 
O. IX, R. 8 or disposed of under Order 
XVI, Rules 2 and 3 of the Code. There 
being a conflict of opinion between the 
Hon’ble Judges comprising the Division 
Bench, the matter was referred to the 
Full Bench, The Full Bench held,— 
“The Tribunal is not bound to follow 
the procedure which ousts the jurisdic- 


tion of the Tribunal for deciding all the 


claims made in accordance with the pro- 
visions of the Act. If a petition under 


S. 8 of the Act is dismissed for non- 
appearance, the jurisdiction of the Tri- 
bunal to adjudicate the question whe- 


ther the institution, in question, is a 
Sikh Gurdwara or not and also regard- 
ing the claim made under S. 10 of the 
Act about the property is ousted......... 
A bare reading of the provisions of sub- 
ss. (1) and (2) of Ss. 12 and 14, read 
with S. 25-A of the Act would make it 
clear that the Tribunal has been consti-. 
tuted to decide finally all claims made 
in accordance with the provisions of the 
Act in a speedy manner with a view to. 
reduce the chance of protracted litiga- 
tion. Disposal of all claims for or against 
the Gurdwaras with a view to reduce 
the chances of protracted litigation in a 
matter involving religious sentiments of 
a large section of a sensitive people 
proud of their heritage will become 
redundant by the applicability of the 
procedure of dismissal in default under 
the Code. Hence - the provisions of 
O. IX, R. 8 and O. XVII, Rules 2 and 3 
of the Code in so far as these relate to 
dismissal of causes in default are not 
applicable to the proceedings before the 
Tribunals constituted under the Act.” 
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We fail to understand as to how the 
ratio of the aforesaid decision is applic- 
able to the question as to whether the 
provisions of O. Vi, R. 17 of the Code 
are applicable or not. The Full Bench 
held that the provisions of O, IX, R 8 
and O. XVII, Rules 2 and 3 of the Code, 
were not applicable to proceedings be- 
fore the Tribunal under the Act be- 
cause ‘their applicability will oust the 
jurisdiction of the Tribunal in deciding 
the petitions on merits which duty has 
been cast clearly and specifically by the 
Act. This consideration has no applica- 
tion so far as the question of the appli- 
eability of O. VI, R. 17 of the Code is 
concerned, The Tribunal by allowing 
amendment in a petition under some cir- 
cumstances is not ousted of the jurisdic- 
ion to decide the petition on merits. The 
power of amendment under O, VI, R. 17 
of the Code has been conferred, as its 
perusal shows, in order to determine all 
matters in controversy in the interest of 
justice. Unless any provision of the Code 


is in conflict with any specific and ex- 


press provision of the Act, the same 
cannot be held to be inapplicable. The 
decision in A. K., Chandra v. Municipal 
Corporation of Delhi, (1976) 78 Pun LR 
(Delhi) 238, relied upon by the learned 
counsel for the respondent has absolute- 
ly no bearing on the question under 
consideration. In the aforesaid case, it 
was held that where a period of limita- 
tion is provided by a specific statute, 
the provisions of the Limitation Act will 
not apply. There can be no dispute with 
the principle of law that in case of a 
conflict between a special Act and the 
general Act, the special Act will over- 
Tide the general Act. As observed ear- 
lier, there is absolutely no conflict be- 
tween. the provisions of the Act and 
O: VI, R, 17 of the Code. 


10. After giving our thoughtful con- 
sideration to the three questions of law, 
as discussed above, stage is now reach- 
ed for considering the controversy in 
the present case. According to the learn- 
ed counsel for the respondent, petition 
under S. 8, filed by the-appellants, was 
incompetent as the requisite averments 
regarding the claim of the petitioner be- 
Ing hereditary office-holder ‘were not 
made in. the petition. A perusal of the 
petition shows that in paragraph 4 of 
the petition, the oe averments 
were made: 

“A free Langar is being run by the 
Mahant under the terms of the grant.” . 
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in paragraph. 5, the averment is as fol- 
lows: 

“The landed property belonged per~ 
sonally to the ancestors of the present 
petitioner Mahant. The mutation stood 
in their personal names-and the peti- 
tioner Mahant inherited the property 
given in the Schedule from his Guru 
The succession devolves from Guru te 


Chela according to the custom of this 
institution and the Udasi Bekh.” 
In the prayer clause, besides other re- 


liefs claimed, the following prayer is 
made: 


“It may be declared that the institu- 
tion, in question, is a Hindu Udasi Bekb 
institution and the petitioner is the 
Mahant, Mohtamim and owner of the 


Dera building and the property given in- 


the Schedule, The institution is not a 
Sikh Gurdwara and, therefore, the pro- 
visions of the Sikh Gurudwaras Act, qo 
not apply.” : 
The averments reproduced . above from 
the petition clearly show that the peti- 
tioner claimed that he was incharge of 
the institution or the Gurdwara as a 
Mahant which expression obviously 
means the manager. It was also claimed 
that this office of Mahantship had des- 
cended from Guru to Chela and that this 
mode of succession. was the custom of 
the Gurdwara. 

During the pendency of the petition, 
the original petitioner, , Mahant Jiwan 
Mukta Nand died. An application was 


made by Mahant Purna Nand for being, 


impleaded’ as his legal representative 
which was allowed. Another application 
was made on May 25, 1964, for amend- 
ment of the petition so as to incorpo- 
rate that Mahant Jiwan Mukta Nand 


was the hereditary office-holder and a3! 


such was entitled to put in a claim under 
Ss. 8 and 10 of the Act. It was also aver- 
red in paragraph 6 of this application 
that even in the original petition, Mahant 
Jiwan Mukta Nand had described him- 
self to be the Chela and successor of his 
Guru and the mode of succession to be 
that of Guru to Chela to the institution 


of Mahantship, Thus the application for! 


amendment was made in order to meet 
the objection of the respondent that the 
original petitioner had not alleged in 
the petition specifically that he was a 
hereditary officecholder, We have al- 
ready held that it is ‘not absolutely 
necessary for the petitioner to allege in 
his petition that he is a “hereditary 
office-holder”’, and if essential ingredi- 
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ents of ‘office’ and ‘hereditary office’, as 
defined in the Act are brought out in the 
various averments in the petition, the 
same will be a substantial compliance. 
In our opinion, the averments in the 
petition were quite sufficient compliance 
with the requirements of law and the 
petition, as originally framed, cannot be 
held to be an incompetent petition under 
IS. 8 or that the petitioner had not alleg- 
ed regarding his locus standi to make 
the petition. Even otherwise if there was 
any lacuna, the same was made good by 
making an application for amendment of 
the original petition which was allowed 
and thereafter amended petition was fil- 
ed. The order of the Tribunal, in these 
circumstances, allowing the petition for 
amendment, cannot be held to be with- 
out jurisdiction or that the discretion 
conferred on the Tribunal under O. VI, 
R. 17 of the Code was not properly exer- 
cised. Besides, the application for am- 
endment was allowed on payment of 
Rs, 50 as costs which was accepted by 
the learned counsel for the, respondent. 
In these circumstances, the respondent 
is estopped from challenging the order 
of the Tribunal allowing the amendment. 

11. It was further contended by the 
learned counsel for the respondent that 
the application for: the amendment had 
been made by the legal representative 
of the original petitioner, Mahant Jiwan 
Mukta Nand and as such, amendment 
could not be allowed as the proposed 
amendment was relating to the original 
petitioner in his personal capacity and 
was thus not available to the legal re~ 
presentative. In support of this proposi- 
tion, reliance has been placed on Raghpat 
Rai v. Smt. Gurdev Kaur, 1977-79 Punj 
LR 298 and Jagdish Chander Chatterjee 
v. Shri Sri Kishan, 
(AIR 1972 SC 2526). This contention has 
no substance, Firstly, neither of the two 
decisions relied upon supports the con- 
tention of the learned counsel, It has 


been clearly held in the former ‘case that- 


the legal representatives can urge all 
contentions which could be urged by the 


deceased and that this does not prevent . 


the legal representatives from setting up 
their own independent title in which 
case there could be no objection to the 
Court impleading them not merely as 
the legal representatives of the deceas- 
ed but also in their personal capacity 
avoiding thereby a separate suit for a 
decision on independent title. In the 
present case, even this contingency had 
not arisen. In the application for am- 
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endment, the only amendment proposed 
was that Mahant Jiwan Mukta Nand, 
the original petitioner, was the heredi- 
tary office~holder and that the legal re- 
presentative was his.successor. On facts, 
it was held.by the Tribunal on the basis 
of the evidence on the record, that the 
original petitioner, Mahant Jiwan Mukta 
Nand, was proved to be a hereditary 
office-holder. ‘This finding was not chal- 
lenged by the learned counsel for the 
respondent in appeal We are also in 
agreement with the finding of the Tribu- 
nal and hold that the original petitioner 
was a hereditary office-holder of the 
institution, in dispute. 

12. Regarding issue No, 2, the Tribu- 
nal after going through the voluminous 
documentary evidence produced by both 
sides came to the conclusion that the 
Gurdwara described as Gurdwara Sahib 
Dharamsala Bhai Ki in the notification 


‘under S, 7, was a Sikh Gurdwara. Ac- 


cording to the learned counsel for the 
appellants, this finding is based on gross 
misreading and misinterpretation of the 
documents on record. It is not disputed 
that the onus to prove that the Gur- 
dwara, in question, was a Sikh Gur- 
dwara was on the respondent. According 
to the learned counsel for 
dent, the Committee has successfully 
proved the ingredients of cl. (iii) of sub- 
sec. (2) of S. 16 of the Act, to discharge 
its onus, Clause (iii) of sub-sec, (2) to 
S. 16, is reproduced below: 

"1g, (1) Notwithstanding anything con- 
tained in any other law in force, if in 
any proceeding before a tribunal it is 
disputed that a Gurdwara should or 
should not be declared to be a Sikh Gur- 
dwara, the tribunal shall, before enquir- 
ing into any other matter in dispute re- 
lating to the said Gurdwara, . decide 
whether it should or should not be de- 
clared a Sikh Gurdwara in accordance 
with the provisions of sub-sec, (2). 

(2) If the tribunal finds that the Gur- 
dwara— 

(i) ** ++ +x 

(ii) ** *z +*+ 


(iii) was established for use by Sikhe 
for the purpose of public worship and 
was used for such worship by Sikhs be- 
fore and at the time of the presentation 
of the petition under BUDE (1) of S. 7, 

(iv) ** 

to 


(v} “a et et 


Its perusal shows that the Committee 
the following 


was required to prove 
essential ingredients: 


the respon- _ 
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(1) that the Gurdwara was establish- 
ed for use by Sikhs for public worship; 


(2) that it was being actually used for 
worship ‘by Sikhs; and 

(3) that it was being used by Sikhs 
for public worship both before the pre- 
sentation of the petition and at time of 
the presentation of the petition. 

It is admitted that theré is no direct 
evidence to establish that the Gurdwara 
was established in the abovementioned 
circumstances and was being used as such 
so as to satisfy the ingredients of the 
above provision, We are, thus, left to 
draw inference from the documentary 
and oral evidence on the record. The 
pedigree-table relating to Mahants of 
the institution, in dispute, as given in 
Exhibit R-3 and Exhibit R-8 (also Exhi- 
bit P-8), is not disputed. According to 
Exhibit R-3, the first Mahant of the in- 
stitution was Baba Garib Dass. After 
him Mahantship devolved upon Sangat 
Dass, Magni Ram, Kaul Dass and Har- 
saran Dass, According to Exhibit R-8, 
the office devolved from Harsaran Dass 
onwards on Bishan Dass and Mahant 
Jiwan Mukta Nand. It is also clear from 
these two documents that the devolution 
was from Guru to Chela. In these two 
documents, the name of the institution 
is also mentioned as Dera Udasi. The 
earliest document which throws light on 
the nature of the institution is Exhibit 
P-22, which is Nakal Khatauni Malgu- 
zari of village Dirbha for the year 1944 


Bk. corresponding to 1887-88 A.D. This- 


is for the period from Kharif 1944 Bk 
to Rabi 1945 Bk In the column of own- 
ership, the land is entered in the name 
of Harsaran Dass, Chela Kaul Dass, 
Fakir Udasi, In the column of Kafiat is 
reproduced the order of the Revenue 
Department dated Magh 24, 1945 Bk. 
which shows that the land mentioned 
therein was in the name of the Dera 
Udasian and Harsaran Dass was its 
Mahant, that some land out of this per- 
tained to Dharamsala and according to 
the statement of Harsaran Dass, the 
Dera and the Dharamsala were one and 
the same thing. This order also shows 
that this stand of the Mahant was also 
endorsed by the lambardars of the village, 
Exhibit P-9 is Sanad Muafi issued by the 
then Government of Patiala on Savan 11, 
1963 Bk. under the orders of the Com- 
missioner, Settlement, dated July 26, 
1906 A.D. in the column of Muafidaran. 
Muafi is entered in the name of Dharam- 
sala under the management of Harsaran 
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Dass, Chela Kaul Dass, Fakir Udasi. In 
column No. 6 is given the summary of 
the order’ of the ‘Commissioner, dated 
July 26, 1906 A.D. According to that 
order, the Muafi in the name of Dharam- 
sala was granted till the existence of the 
‘Makan’ and so long as the conditions 
regarding the service were complied 
with, It may be mentioned here that in 
this summary of the order, the condi- 
tions of the service are not specified. 
Exhibit R-15, is the order of Sardar 
Hari Krishan Kaul, Revenue Minister, 
Patiala, dated Har 22, 1995 Bk. That 
order is to the effect that the Muafi 
amounting to Rs. 210 was sanctioned in 
the name of Dharamsala under the man- 
agement of the Mohtamim subject to 
the fulfilment of the conditions of ser- 
vice. It is also specified therein that this 
Muafi was being restored in accordance 
with the report of the officers, 


Exhibit R-14, is the report of the 
Tahsildar, Bhawanigarh, dated 10th 
Phalgun, 1994 Bk. according +o which 
the Muaf amounting to Rs. 210 was for 
the travellers and wayfarers and that 
the Mahant was feeding the Fakirs and 
those staying there. It was further stat- 
ed that the Makan was kept in good con~ 
dition. It was also mentioned that Guru 
Granth Sahib is kept therein and Dhoop- 
Deep is performed, The report’ of the 
Naib-Tahsildar, dated Jeth 19, 1994 Bk. 
was also accepted therein. Exhibit R-16, 
is the recommendation by the Nazim 
(Collector), Sunam, dated Phagan 1996 
Bk. to the effect that according to the 
report of the Tahsildar Muafi amounting 
to Rs. 210 be restored in favour of the 
Dharamsala under the management of 
Mahant Mukta Nand, Chela, Mahant 
Bishan Dass. Exhibit R-28, is the order 
of the Sardar Sahib Deorhi, Muallah, 
Patiala, dated 9-11-1995 Bk., addressed 
to Nazim, Sunam. According to that 
order, direction was issued to remove 
Mahant Jiwan Mukta Nand from the 
Dera after making temporary arrange- 
ment for Dhoop-Deep. In the said order, 
the reference is to the management of 
Dera Udasian, village Dirbha, Tahsil 
Bhawanigarh. 


The learned counsel for the respon- 
dent has emphatically relied upon three 
documents, namely, Exhibits R-1, R-2 
and R-3. Exhibit R-1, is the statement 
of Harsharan Dass, Chela Mahant Kaul 
Dass, Fakir Udasi, in the case regarding 
enquiry into the question .of the Muafi. 
This is dated 1962 Bk., corresponding to 
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1905 A. D. According to this statement, 
Harsaran Dass claimed to be the Chela 
in the fifth degree from Guru Garib 
Dass. It was stated therein that the 
Muafi had been given by Maharaja Ala 
Singh to his: Guru, Mahant Garib Dass, 
for the purpose of feeding the Fakirs 
and Sadhus and 'that it was till the ex- 
istence of Mandir, Dharamsala and Guru 
Granth Sahib. It was further stated that 
the land belonged to him and only the 
land revenue was exempted. Exhibit 
R-2, is a-joint statement by the lambar- 
dars of the village in the same file and 
is dated lst Phagan, 1962 Bk. corres- 
ponding to 1905 A.D, This statement is 
also on the same lines as Exhibit R-1. 
Exhibit R-3 refers to the orders by the 
various authorities in the same file and 
it.is described as Khulasa Tahkikat 
Muafi. In the column of donor, the name 


of Maharaja Ala Singh is entered. In the 


‘column of Muafidars is entered the name 
of Baba Hari Dass. According to the 
learned counsel for the appellants, this 
name is, in fact, Harsaran Dass because 
there was no such person with the name 
of Hari Dass, pertaining to this Muafi or 
Dera. This is not disputed by the other 
side. According to the report, dated Har 
28, 1963 Bk. which was accepted by the 
Commissioner, Settlement, Muafi was in 
the name of the Dharamsala, Guru 
Granth Sahib was also there and that 
the Muafi was till the existence of the 
Dharamsala and subject to the condition 
of service as specified. According to the 
recommendation by the Superintendent, 
Settlement, the Muafi was till tne exist- 
ence of the Dharamsala and till the time 
Guru Granth Sahib was recited and also 
for the purpose of feeding the Sadhus 
and Fakirs. 

13. According to the learned counsel 
for the respondent, the case of the res- 
pondent was fully established from the 
document, Exhibit R-3, as according to 
it, the Miuafi was till the existence of 
the Dharamsala as well as subject to 
the condition that Guru Granth Sahib 
was recited. If this document alone were 
on the record and were to be read in 
isolation, the contention of the learned 
counsel may have some substance. As 
referred to above, the earliest document 
relating to the Gurdwara is Exhibit P-22, 
Nakal Khatauni according to which the 
land was owned by Mahant Garib Dass 
who was managing the Dera known as 
Dera Udasian and that the said Dera 
and the Dharamsala were one and the 
same. From this documentary evidence, 
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it has to be concluded that in point of 
time, at its inception the institution was 
known as Dera Udasi or Dharamsala and 
there is no reference to the existence or 
installation of Guru Granth, Sahib there- 
in and that the land was owned by 
Mahant Garib Dass; the first Mahant of 
the Dera. From this, the inference is 
also justified that this Dera had not been 
brought into existence by Maharaja Ala 
Singh and that the Dera Udasian was 
already in existence. It was subsequent- 
ly that Muafi was granted and Muaf 
was also in the form of exemption from 
land revenue of the land which belong- 
ed to the first Mahant Garib Dass in his 
own name. A combined reading of all 
the documents mentioned above also 
warrants the conclusion that Muafi was 
granted subject to two conditions: 


(1) that the Muaf will continue till 
the existence of the Dera which was 
sometimes described as Mandir; some- 
times as Dharamsala or Dera and some- 
times as Makan; and 


(2) till the time the Sadhus and Fakirs 

who come to the Dera were fed from 
the Muafi amount. 
In some documents, it is also mentioned 
that Muafi had been granted, after the 
matter had been reviewed, also on the 
condition that the same will continue 
Dera, 
Mandir, Dharamsala, but also till the 
time Guru Granth Sahib was recited. 
However, the various orders regarding 
the grant of Muafi or the continuance of 
Muafi cannot be of much relevance for 
the purpose of determining the origin 
and character of the Gurdwara keeping 
in view the facts and circumstances of 
the present case especially when it is 
clear from Exhibit P-22 that the Dera/ 
Dharamsala was in existence before the 
grant of Muaf. 


14. A good number of other docu- 
ments besides those-referred to above 
have also been brought on the record 


by both sides, but they are not of much 
relevance. Exhibit R-4, is Jamabandi for 
the year 1903-04 A.D., in which the 
land is entered in the name of the Dha- 
ramsala under the management of Har- 
saran Dass, Chela 
Udasi. Exhibits R-5, R-6 and R-7 are 
mutations of inheritance regarding 
Muaf from one Chela’ to another as per 
the pedigree-table given in Exhibits R-3 
and R-8. Exhibit R-9 is an application 
by the managing committee of the Dera 
Udasian. Exhibit R-10, is a report of the 
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Naib-Tahsildar in respect of this Dera. 
Exhibits R-11, R-12 and R-13 are appli- 
cations by different persons claiming to 
be the Chelas: and entitled to the mana- 
gement of the Dera as Mahants after 
Mahant Jiwan Mukta Nand. Exhibit R-16 
is.a report of the Nazim, Sunam, and 
Exhibit R-17, is a report of the Deputy 
Commissioner, in respect of this Dera, 
Exhibit R-18, is a report by the Assis- 
tant Manager of the: Dera to the effect 
that the 
management of the Dera Udasian was 
` not performing his duties. In this, there 


is also a reference to the existence of" 


Gurdwara Sahib in village Dirbha, Its 
perusal shows that the said Gurdwara 
was mentioned as an institution dif- 
ferent from the Dera. Exhibits R-19, 
R-20, R-21, R-22, R-23 and R-24 pertain 
to the ‘applications/representations or 
reports , by the authorities in the case 
pending regarding the removal of Mahant 
the Mahant- 
ship or the management of the Dera, 
.but in all these documents, the Dera: is 
described as Dera Udasian. On the side 
of the appellants also, a number of docu- 
ments have been produced to show that 
. the land is entered in the. name of Dha- 
ramsala under the management of one 
Mahant or the other as Chela of his suc- 
cessor and the Mahant is also described 
as Fakir Udasi, 

15. The learned counsel for the res- 
pondent has urged that from the evi- 
dence on the record, it is established 
that there was no other mode of wor- 
ship except that of Guru Granth Sahib 
in the Dera, that Guru Granth Sahib 
- was installed in the Dera and that the 
Muafi was granted in favour of this Dera 
by a Sikh ruler and, therefore, accord- 
ing to the learned counsel, the only con- 
clusion which can be drawn is that the 
institution known as Dharamsala or the 
Dera was established by: Sikhs for the 
purpose of worship and use by the 
Sikhs, It was also urged that Dharam- 
sala, Dera or the Gurdwara are’ inter-- 
changeable expressions and in all cases, 
the institution is a Gurdwara. In sup- 
port of this contention, reliance has been 


placed on F. A. O. No. 64 of 1966 (Jas-- 


want Dass v. The Shiromani Gurdwara 
Parbandhak Committee) decided on May 
12, 1976 (Punj & Har) and Ram Kishan 
- Das v. Shiromani Gurdwara Parbandhak 
Committee, Amritsar: AIR 1937 Lah 290. 
In the former case, on the basis of evi- 
dence adduced by the Committee, the 
finding was reached that from the very 


Granthi entrusted with the. 


_ etc, will be met from the same. 
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inception of the institution known as 
Dera, land had been gifted by the Sikh 
rulers to the first ancestor and the foun- 
der of the Dera and the Muafi had been 


granted on the sole condition that the 
holy Guru Granth Sahib will be kept 
there and recited. It was: under these 


circumstances the conclusion of the Tri- 
bunal that the Gurdwara, in question, 
was a Sikh Gurdwara, was upheld. 

‘In the latter case, the Court came to 
the conclusion from the evidence on the 
record that there was no doubt that 
when the institution was endowed with 
the Muafi by the Sikh Sardar towards 
the end of 18th century, it was not only 
a Dharamsala to which the Samadh of 
a Sikh Sardar was attached but also a 
‘Makan Guru Granth Sahib’. Further. 
conclusion was also reached that the 
institution was not a Udasi Dera, but 
the ordinary Sikh village Dharamsala. 
As against this, reliance has been plac- 
ed by the learned counsel for the appel- 
lants on F. A. O. No. 111 of 1965 (Shiro-~ 
mani Gurdwara Parbandhak Committee, 
Amritsar v..Prabhu Dayal) decided on 
August 23, 1971, wherein the institution 
was not held to be a Sikh Gurdwara 
though the finding was that the land 
had been donated by a Sikh Maharaja 
and the Muafi had been granted on the 
ground that expenses for Doop-Deep 
It wae 
also held that the mere fact that the 
holy book of Guru Granth Sahib is in- 
stalled in the institution does not lead 
to the conclusion that it is a Sikh Gur- 
‘dwara. In Arjan Singh v. Harbhajan Das, 
AIR 1937 Lah 280, the originator of the 
shrine was’ generally known as Udasi 
Fakir and the institution from its incep- 
tion was more a charitable institution 
than the religious one, It was held that 
the mere reciting of the Guru Granth 
Sahib by Sikhs under the circumstances 
would not convert an institution which 
was Udasi from its inception into a Sikh 
institution. The facts, in the present case, 
are almost similar. It is clear from the 
discussion’ of the various documents re- 
ferred to above, especially, Exhibit P-22, 
that the Dera to begin with was found- 
ed by a Fakir Udasi, Mahant Garib 
Dass, and the land was owned by’ him 
in his own. name and the said Dera was 
more a charitable institution than a reli- 
gious one. Only Muaf was granted by 
a Sikh ruler subsequently. The meré 
fact that the grant of the Muafi was 
subject to the condition of the existence 
of the Dera ‘as well “as Guru Granth 
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Sahib will not convert the Dera in the 
present case into a Sikh Gurdawa. 

16. There is no evidence on the re- 
'ycord to warrant the conclusion that the 
‘linstitution, that is, the Dharamsala or 
the Dera had been brought into exist- 
ence by the Sikhs for the purpose - of 
public worship, Under Cl. (iii) ‘of sub- 

. (2) of S, 16, two conditions have to 
be satisfied. Even if one condition is not 
satisfied, the onus is not discharged. We 
are firmly of the opinion that in the 
present case, the respondent has not 
been able to discharge its burden. Con- 
sequently, we reverse the finding. of the 
Tribunal on issue No, 2 and hold that 











Act has not been proved to be a Sikh 


17. Besides the documentary evi~ 
dence, both the parties also produced a 
number of witnesses who supported the 


respective case of the party on whose . 


behalf they put in their. appearance as 

witnesses, Their evidence is more or less 

of a partisan character 

| Given much credence especially when 

the case of the appellants is clear- 
ly established from the 
evidence as mentioned above. 

18. For the reasons mentioned above, 
we accept the appeal, allow the petition 
of the appellants under S. 8 of the Act 
and declare that the institution, in ques- 
tion, is not.a Sikh Gurdwara. There will 

- be no order as to costs. 
Appeal allowed. 
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O. CHINNAPPA REDDY, BHOPINDER 
SINGH DHILLON, A. S. BAINS, HAR- 
BANS LAL AND SURINDER SINGH, JJ: 

M/s. Harnam Dass Lakhi Ram, Bha- 
tinda, Petitioner v..The State of Punjab 
end others, Respondents. 

Civil Writ Petns, Nos, 8605, 8604, 8757 


to 8763 etc. of 1976; 3 to 19, 86, 108 to 114, 


etc. of 1977 and 7508 of 1975, D/- 27-5- 
1977. > 

(A) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), Ss. 5 and 6 — No- 
tifications dated 20-9-1961 and dated 16- 
3-1962 issued under Ss. 5 and 6 — Not 
ultra vires. 

The notifications dated 20-9-1961 and 
dated 16-3-1962 issued under Ss. 5 and 6 
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respectively are not ultra vires the pro- 
visions of Ss. 5 and 6, (Paras 25 & 26) 

As is-clear from the provisions of 
Ss, 5 and 6 of the Act, the State Govern- 
ment by issuing notification under S. 5 
of the Act declared itə intention to exer- 
cise control over the purchase, sale, 
storage and processing of agricultural 
produce specified in the notification in 
the area specified therein with a view 
to invite objections. Any person could 
raise objections as to the inclusion of 
the items. of agricultural produce or the 
area and after the said objections were 
considered and disposed of by the State 
Government, the notification under S. 6 
was then issued, The State Government 
under S. 6 of the Act has got powers to 
include as much ‘area as it déems proper 
to be notified market area and so also 
such items of agricultural - produce as 
may be necessary. (Para 25) 


The contention that the .area covered 
under the notification issued under S. 6, 
is very wide and, therefore, the notifi- 
cations should be struck down, is really 
without any merit. If there is a power 
to include larger area as notified market 
area or all items of agricultural produce 
mentioned in the Schedule transactions 
of which are to be controlled within the 
said market area, merely because the 
same power has been exercised, cannot 
be made to be a ground for quashing the 
notifications, The vires of the provisions 
of Ss. 5 and 6 not being challenged it 
has to be held that the. notifications, 
issued under Ss.' 5 and 6 of the Act are 
valid and are not liable to be set aside 
on any ground. (Para 26) 


(B) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Levy of 
market fee on goods imported from out- 
side Punjab — Not hit by Art. 304 of 
Constitution — Constitution . of India, 
Art. 304. 

It is not correct to say. that. the market 
fee is paid in the~ States from where 
agricultural produce is imported and, 
therefore, the levy of market fee under 


‘the Act amounts to double levy of fee 
“which results into discrimination. 


(Paras 28, 29) 

Clause (a) of Art. 304 can only be at- 
tracted if any discrimination is made in 
the imposition of any tax on the goods 
imported from the other States to which 
similar goods as may be manufactured 
in that State are subjected. The levy of 
market fee at the maximum rate of 2 
per cent. has been imposed on the agri- 
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cultural produce produced in the State 
and so also on the agricultural produce 
imported from outside the State, 
(Para 28) 
With a view to attract the provisions 
of Art. 304 (a) discrimination has to be 
. made out because’ of the imposition” of 
tax by the Legislature of the same State. 
Any imposition of market fee by the 
other State cannot be made the basis of 
discrimination for ‘challenging the fee im- 
posed by the Legislature of the Punjab 
State. (Para 29) 


(C) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), Ss. 23, 26, 28 — 
Levy of fee — Levy is not a tax in garb 
of fee. (Constitution of India, Art. 265). 


The provisions of Ss, 26 and 28 of the 
Act would show that the levy of fee 
under S. 23 of the Act is correlated to 
the expenses incurred in rendering the 
services, It is not correct to say that 
there is complete absence of quid pro 
quo and the levy is in fact a tax in the 
garb of fee. (Paras 34, 35) 


The services to be rendered in lieu of 
the fee are manifold as postulated under 
the provisions of Ss. 26 and 28 of the 
Act. It cannot be successfully contended 
that the services should be rendered to 
each and every licensee or purchaser of 
a class of licensees and purchasers, The 
services to be rendered cover a very 
vast area and, therefore, the question of 
rendering services'cannot be looked into 
from personal or from the view point of 
any class. The Market Committees dis- 
seminate information regarding the mar- 
ket rates of the agricultural produce 
bought and sold in the market and per- 
form many other functions as are postu- 
lated under the provisions of the Act and 
the Rules made thereunder, which, if 
looked from proper perspective, are the 
services being rendered to all — to the 
producers of the agricultural produce, to 
the licensees under S. 10, to the licensees 
under S. 13 and various other function- 
aries connected with the purchase, sale, 
storage and processing of the agricultu- 
ral produce, (Para 31) 

It is no doubt true that a levy by way 
of fee is a sort of return or considera- 
tion for the services rendered which 
makes it necessary that there should be 
an element of quid pro quo in the impo- 
sition of a fee. But the question has to be 
viewed from a ‘broader perspective, Case 
law discussed. (Para 32) 

(D) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 6 — Sales or 


Harnam Dass Lakhi Ram v. State (FB) 


„sub-rule (9) of Rule 31, which 
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purchases taking place outside principal 
or sub-market yard — If regulated. 

` As is clear from the provisions of the 
Act, all sales and purchases of agricultu- 
ral produce made within each market 
area are being regulated under the Act. 
It is immaterial whether the said sales 
or purchases take place in the principal 
market yard or sub-market yard or even 
outside. 

(E) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Levy of 
uniform market fee — Validity — (Con- 
stitution of India, Art. 14). 

There is no basis for holding that the 
levy of uniform market fee is treating 
unequals as equals, The rendering of ser- 
vices to a person or a particular class of 
persons in their personal capacity can- 
not be made the basis of distinction for 
holding such person or class of persons 
as unequals with the rest, The provisions 
of the Act, under which the levy of fee 
has been imposed being valid, it is not 
open to the petitioners to raise any such 
argument on the basis of the assumed 
classification. of equals and` unequals. 


(Para 37) 


(F) Punjab. Agricultural Produce Mar- 
kets Act (23 of 1961), S. 10-A (as in- 
troduced by Punjab Agricultural Pro- 
duce Markets (Amendment and Valida- 
tion) Act, 1976) — Constitutionality — 
Not ultra vires Art. 19 (1) (f) and (g) of 
Constitution — (Constitution of India, 
Arts. 19 (1) (f), 19 (1) (g)). (Para 38) 


(G) Punjab Agricultural Produce Mar- 


kets (General) Rules (1962), R. 31 (9) — | 


Power to levy penalty — Scope. 


The provisions of the Rules clearly 


suggest that the default mentioned in 
attracts 
the penalty, can be a default on account 
of non-submission of returns in form M 
or for submission of incorrect returns, 
or for default in making payment of the 
market fee as required under the Rules. 
This is so clear from the language 
sub-rule (10) of Rule 31, read with the 
Therefore, 
keeping in view the provisions of R, 31, 
the petitioners, who were 
licensees during the relevant period, 
were required to submit the returns in 
form M but admittedly the same were 
not submitted, therefore, it cannot be 
argued that the Committee has no juris- 
diction to levy penalty. (Para 39) 


(A) Punjab Agricultural Produce Mar- - 


kets (General) Rules (1962), R. 31 (9) — 
Punjab Agricultural Produce Markets 


(Para 36) 


admittedly ' 
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(Amendments and Validation): Act (34 of 
1976), S. 3 — Power to levy penalty — 
Not violative of Art. 20 of Constitution 
— (Constitution of India, Art, 20). 

The contention that if it is held that 
the Committee has got jurisdiction to 
levy penalty, the provisions of the Am- 
endment and Validation Act wil be hit 
by Art, 20 of the Constitution, is with- 
out any merit. (Paras 42, 43) 

The word ‘penalty’ used in sub-cl (1) 
of Art, 20 of the Constitution cannot bé 
independently interpreted without mak- 
ing reference to the provisions of the 
earlier clause. The penalty imposed 
should be in connection with the com- 
mission of the offence. The penalty which 


. can be levied, is not in connection with 


the commission of an offence. The 
penalty is for non-compliance of the pro- 
visions of sub-rules of Rule 31, and the 
same is not being imposed for an of- 
fence or on ground of conviction. 
(Paras 43, 44) 
Cases Referred: 
- AIR 1977 Punj 347:1977 Tax LR 2209 
(FB) i 35 
1976 Pun LJ 428 21 
AIR 1975 SC 1587:1975 Tax LR 1823 
18, 19, 21, 39, 40, 45 
AIR 1975 SC 2037:1975 Tax LR 2013 32 
AIR 1975 SC 2193: 1975 Tax LR 2116 34 


AIR 1973 SC 106 37 
(1966) 1 ITJ 171 (Ker) 43 
AIR 1965 SC 1107 32 
1965 Ker LJ 1177 43 


AIR 1962 SC 1246:1962 (2) Cri Ly 303 


44 

AIR 1961 SC 552 37 
AIR 1958 SC 875 40 

| AIR 1954 SC 282 33, 34 
G. L. Sanghi, Sr, Advocate, (R. L 
Batta, H, K. Puri with him), for Peti- 


| 
| 


tioner; I. S. Tiwana, Dy. Advocate Gene- 
ral, Punjab (for No. 1), R. K. Garg, Bal- 
bir S. Bindra, Surjit Bindra, C. P. Sapra, 
S, S. Sodhi (for Nos. 2 and 3) and Har- 
bhagwan Singh, Sr. Advocate with 
Amarjit Chaudhary (for No, 2), for Res- 
pondents. 


B. S. DHILLON, J.:— This judgment 
will dispose of Civil Writ Petitions 
Nos, 8605, 8604, 8757 to 8763, 8779 to 
8788, 133 of 1976; 3 to 19, 86, 108 to 114, 
161, 269, 333 to 340, 347, 578 of 1977; and 
7508 of 1975. Since the question of law 
involved in all these cases is common, 
therefore, the same are being disposed 
of by a common judgment. 

2. Before Punjab Agricultural Pro~ 
duce Markets Act, 1961 (Punjab Act No. 


Chronological Paras 
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23 of 1961), (hereinafter referred to as 
the Act) was enacted by the Punjab Le- 
gislature, the Punjab Agricultural Pro- 


- duce Markets Act of 1939, was operating 


in the area of the 
State; whereas the 


erstwhile Punjab 
Patiala Agricultural 
Produce Markets Act, 2004 B.K. was 
operating in the erstwhile area of the 
Patiala & East Punjab States Union. 
Both these enactments were repealed by 
8. 47 of the Act which Act was passed 
to consolidate and amend the law relat- 
ing to better regulation of the purchase, 
sale, storage and processing of agricul- 
tural produce in the State of Punjab. 
This was so mentioned as the object of 
the enactment. It is pertinent to mention 
that with a view to check the mal-prac-~ 
tices in the sphere of purchase, sale, 
storage and processing of agricultural 
produce, the question of having regulat- 
ed markets and regulating the sale and 
purchase in the market areas, attracted 
the attention of Government of the day 
as far back as 1928. Royal Commission 
on Agriculture in India, 1928, highlight- 
ed this aspect in the following words:— 

“If, as we have held in the preceding 
para, it is established that the cultivator 
obtains a much better price for his pro- 
duce when he disposes of it in a market 
than when he sells it in his village, the 
importance to him of properly organised 
markets needs no emphasis, The import- 
ance of such markets lies not only in 
the functions they fulfil but in their re- 
actions upon production, Well regulated 
markets create in the mind of the culti- 
vator a feeling of confidence and of re- 
ceiving fair play and this is the mood in 
which he is most ready to accept new 
ideas and to strive to improve his agri- 
cultural practice. Unless the cultivator 
can be certain of securing adequate 
value for the quality and purity of his 
produce, the effort required for an im- 
provement in these will not be forth- 
coming. The value of the educative effect 
of well regulated markets on the pro- 
ducer can hardly be exaggerated but it 
has yet to be recognised in India. From 
all provinces we received complaints of 
the disabilities under which the cultiva- 
tor labours in selling his produce in 
markets as at present organised. It was 
stated that scales and weights and mea- 
sures were manipulated against him, a 
practice which is often rendered easier 
by the absence of standardised weights 
and measures and of any system of 
regular inspection. Deductions which fall 
entirely on him but against which he 


Se 


he a 
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has no effective means of protest are 
made in most markets for religious and 
charitable punposes-and for other ob- 
jects. Large ‘samples’ of his produce are 
taken for which he is not paid even 
when no sale ig effected, Bargains be- 
tween the agent who acts for him and 
the one who negotiates for the purchaser 
are made secretly under a cloth and he 
remains. in ignorance of what is happen- 
ing. The broker whom he is compelled to 
employ in the larger . markets is’ more 
inclined to favour the purchaser with 
whom he: is brought into daily contact 
than the seller whom he only sees very 
occasionally. 
the buyer becomes more pronounced 
when, as not infrequently happens, he 
acts for both parties,” - 

. 3. In a Seminar on Regulated Mar- 
kets organised by the Ministry of Food 
and Agriculture (Department of Agricul- 
ture) at Mysore in 1959, the question of 
regulating the sale and purchase outside 
the market proper, was considered. Sub- 
ject No. 3 of the Seminar pertained to 
this aspect of the problem. An extract 
from the report of the Seminar regard- 
ing the said subject is as follows:— 

“Subject 3.— Regulating the sale and 
purchase outside the' market proper.— 
Many of the speakers enumerated the 
mal-practices indulged in by the traders 
while meking village-site purchases and 
wanted that there should be some sort 
of an over-all regulation of all transac- 
tions made beyond the market-yard. To 
make the Regulation: effective over the 
operations of the traders’ the following 
measures were recommended for adop- 
tion by the market committees:— 

(1) Licensing of traders should be in- 
_ troduced throughout the market area. 

(2) Supervisory staff must be stren- 
gthened by the market committees. 

(3) Periodical returns should be sub- 
mitted to the market,committee for the 
purchases made by the licensees outside 
the market yard. 

(4) As in certain Acts there is no pro- 
vision for the employees of the market 
‘committees to check weights and mea- 
sures, such market committees should be 
delegated powers of checking the 
weights and measures’ within their juris- 
dictions. ” 

4 As is A the “Act was enact- 
ed after the Mysore Seminar and the 
Punjab Legislature took due care in in- 
corporating in the Act the decisions 
taken in the Seminar with a view not to 


This inclination to favour ._ 


` thereon, within such distance of 
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allow any lacuna in the Act to remain. 


which can frustrate the whole purpose 
for which the enactment was made. 

5. Section 2 of the Act enacts defin 
nitions for the purpose of the Act. Some 
of the relevant provisions are reproduc- 
ed as follows:— 

“2. In this Act, 
otherwise requires,— 

(a) ‘agricultural produce’: means all 
produce, whether processed or not, of 


agriculture, horticulture, animal hus- 
bandry or forest as specified in the 
Schedule £ this- Act; 

x x x x 


(f) 'dealer’ means any person who 
within the notified market area sets up, 
establishes or continues or allows to be 
continued any place for the`: purchase, 
sale, storage or processing of agricultu- 
ral produce notified under sub-sec. (1) of 
S. 6 or purchases, sells, stores or pro- 
cesses such agricultural produce; . 

x x ee x x 

(i) ‘market’ means a market establish- 
ed and regulated under this Act for the 
notified market area, and includes a 
market proper, a principal market yard 


and sub-market yard; 


x X x x x 

(k) ‘market proper’ means any area in- 
cluding all lands with the buildings 
the 
principal market or sub-market yard, as 
may be notified in the official gazette by 


‘the State Government, to be a market 


proper; 
x x x x 
(1) notified market area’ means any 
area notified under S. 6; 
x x x x x 
- (m) ‘principal market yard’ ‘and ‘sub- 
market yard’ mean an ‘enclosure, build- 
ing or locality declared to be a principal 
aT yard. and sub-market yard under 
T; 
x 


i tretail sale’ means sale of pr ‘ 


tural produce not exceeding such quan- 
tity 'as may be préscribed.” 

6. Section 3 provides for the consti- 
tution of the State Agricultural Market- 
ing Board, The said Board being a body 


unless the context 


corporate, legal authority has been as- | 


signed definite functions in the Act. 

7. Sections 5 and 6, which are im- 
portant for the disposal of the present 
petitions, are as follows:— 

“5. The State Government may, by 
notification, declare its intention of exer~ 
cising control over’ the - purchase, sale, 
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storage and processing of such agricul- 


tural produce, ahd in such area as may’ 


be specified in the _ notification. Such 
notification shall state that any objec- 
tions or suggestions which may be re- 
ceived by the State Government within 
a period of not less than thirty days to 
be specified in the notification, will be 
considered. 


6 (1) After the expiry of the bird 


specified in ‘the notification under S. 5 
and after considering such objections 
and suggestions as may be re 


ceived before the expiry of such period, 
the State Government may, by notifica- 
tion and in any other manner that may 
be prescribed, declare the area notified 
under §. 5 or any portion thereof to be 
a notified market area for the purposes 
of this Act in respect of the agricultural 


produce notified under S. 5 or any pait: 


thereof. 

(2) The State Government if satisfied 
that in any notified market area a Com- 
mittee is not functioning or two such 
areas or parts thereof arè to be amalga- 


mated or a part of any such area is to. 


be amalgamated with another such area 
or is to be constituted into a separate 
notified market area, may by notifica- 
tion denotify any market area 
under sub-sec. (1) or any part thereof 
and, when the whole of such area is de- 
notified, cancel a Committee and trans- 
fer all the assets of that Committee 
which remain after satisfaction of all 
its Iiabilities to the Board. Such assets 
shall be utilised by the Board for such 
objects in the area as it may consider 
to be for the benefit of the producers of 
that area. 

(3) After the datas of issue of such 
notification or from such later date as 
may be specified therein, no person un- 
less exempted by rules made under this 
Act, shall, either for himself or on be- 
half of another person, or of the State 
Government within the notified market 
area, set up, establish or continue or 
allow to be continued dny place for the 
purchase, sale, storage and processing of 
the agricultural produce so notified, or 
purchase, sell, store or process such 
agricultural produce except under a 
licence granted in accordance with the 
provisions of this Act, the rules and 
bye-laws made thereunder and the con- 
ditions specified in the licence: 


Provided that a licence shall not be 
required by a producer who sells him- 
self or. through a bona fide agent, not 


notified _ 


ok 


ei + 
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being a commission agent, his own agri- 
cultural produce or the agricultural pro- 
duce of his tenants on their behalf or 
by a person who purchases any agricul- 
tural produce for his private use. 

(4) For the removal of doubts, it is 
bereby declared that a notification pub- 
lished in the official gazette under this 
section or S. 5 ghall have full force and 
effect notwithstanding any omission: to 
publish, or any irregularity or defect’ in 
the publication of, a notification under 
this section or under S, 5 as the case 
may be.” 

8. Section 7 provides for the princi~-. 
pal market yard and one or more sub- ` 
market yards to be notified in each noti- 
fied market area, Section 8 prohibits pri- 
vate markets to be opened in or near 
the places declared to be markets. Sec- 
tion 10 makes a provision for the grant 
of licences for the sale, purchase, storage 


and processing of agricultural produce 


which have to be issued by the Secre- 
tary of the Board. Sections 11 to 20 pro- 
vide for the constitution of the Market 
Committees and regarding other mattera 
concerning thereto. Section 23, which is 
again important for the disposal of the 
present writ petitions, is as ‘follows:— 
“23. A Committee shall, subject to 
such rules as may be made by the State 
Government in this behalf, levy on ad 
valorem basis fees on the agricultural 
produce bought or sold by licensees in 


.the notified market area at a rate not 


exceeding two rupees and twenty paise 
for every one hundred ‘rupees: 

Provided that— 

(a) no fee shall be leviable in respect 
of any transaction in which delivery of 


‘the agricultural ‘produce bought or sold 


is not actually made; and 
(b) a fee shall be leviable only on the 


-parties to a transaction in which deli- 


very is actually made.” 


9. Section 25 provides that ali re- 
ceipts of the Board shall be credited into 
a fund to be called the Marketing De- 
velopment Fund, whereas §. 26 makes 
a provision regarding the purposes for 
which the Marketing Development Fund 
may be’ expended. The said provision is 
as follows:— 

“26. The Marketing Development Fund 
shall be utilised for the following pur- 
poses:— 

(i) better 
produce; 

(ii) marketing of agricultural produce 
on co-operative lines; 


marketing of agricultural 


E Sa ` 
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(iii) collection and dissemination of 
` market rates and news; ; 

(iv) grading and standardisation of 
agricultural produce; 

(v) general improvements in the mar- 
kets or their respective notified market 
areas; à 

(vi) maintenance of the office of the 
Board and construction and repair of its 
office buildings, rest-house and staff 
quarters; p i 

(vii) giving aid to financially weak 
Committees in the shape of loans and 
grants; i 

(vii) payment of salary, leave allow- 
ance, gratuity, compassionate allowance, 
compensation for injuries or death re- 
sulting from accidents while on duty, 
‘medical aid, pension or provident fund 
to the persons employed by the Board 
and leave and pension contribution to 
Government servants on deputation; 

(ix) travelling and other allowances +o 
the employees of the Board, its mem- 
bers and members of Advisory Commit- 
tees; ; i 
(x) propaganda, demonstration’ and 
publicity in favour of agricultural im- 
. provements; Fa ai 

(xi) production and betterment of 
agricultural produce; 

(xii) meeting any legal expenses in- 
curred by the Board; 

(xiii) imparting education in market- 
ing or agriculture; 

{xiv) construction of godowns; 

(xv) Toans and advances to the em- 
ployees; 

(xvi) expenses incurred in auditing 
the accounts of the Board; 

(xvii) with the previous sanction of 
the State Government, any other pur- 
‘pose which is calculated to promote the 


general interests of the Board and the - 


Committees or the national or public in- 
terest: ‘ 

Provided that if the Board decides to 
give aid of more than five thousand 
rupees to a financially weak Committee 
under Cl. (vii) the prior approval of the 
State Government to such payment shall 
be obtained.” 

10. Section 27 provides for the Mar- 
ket Committee Fund; whereas S. 28 
makes a provision as regards the pur- 
poses for which the Market Committee 
Funds may be expended and the = said 
provision is as follows:— 

“28. Subject to the provisions of S. 27, 
the Market Committee Funds shall be 

ded for the following purposes:— 

(i) acquisition of sites for the market 


Gi) maintenance and improvement of 
the market; 

(iii) construction and repair of build- 
ings which are necessary for the pur- 
poses of the market and for the health, 
convenience and safety of the persons 
using it; é 

(iv) provision and maintenance - of 
standard weights and measures; 

(v) pay, leave allowances, gratuities, 
compassionate allowances , and contribu~ 
tions towards leave allowances, compen- 
gation for injuries and death 
from accidents while on duty, medical 
aid, pension or provident fund of the 
persons employed by the Committee. 


(vi) payment of interest on loans that l 


may be raised for purposes of the mar- 
ket and the provisions of a sinking fund 
in respect of such loans; : 

(vii) collection and dissemination’ of 
information regarding all matters relat- 
{ng to crop statistics and marketing in 
respect of the agricultural produce con- 
cerned; 

(viii) providing comforts and facilities, 
such as shelter, shade, parking accom- 
modation and water for the persons, 
draught, cattle, vehicles and pack ani- 
mals coming or being brought to the 
market or on construction and repair of 
approach roads, culverts, 
other such purposes; 

(ix) expenses incurred in the main« 
tenance of the offices and in auditing the 
accounts of the Committees; 

(x) propaganda in favour of agricul- 
tural improvements and thrift; 

(xi) production and betterment of agri= 
cultural produce; 

(xii) meeting any legal expenses n= 
curred by the Committee; 

(xii) imparting education in market 
ing er agriculture; 

(xiv) payments of travelling and other 
allowances to the members and emplo< 
yees of the Committee, as prescribed: 

(xv) loans and advances to the ems 
ployees; 

(xvi) expenses*. of and fncidental to 
elections; and 


(xvii) with the previous sanction of 
the Board, any other purpose which is 
calculated to promote the general inte- 
rests ‘of the Committee or the notified 
market area or with the previous sanc- 
tion of the State Government, any pur- 
pose calculated to promote the national 
or public interest.” 

11. Section 37 provides that whoso- 
ever contravenes the provisions of S. 6 
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bridges and -` 


1978 Harnam Dass Lakhi Ram v. State 


or S. 8, shall, on conviction, be punish-- 
able with simple imprisonment which 
may extend to six months or with fine 
which shall not. be less than five hun- 
dred rupees, but may extend to five 
thousand rupees or with both. 

12. Section 38 gives power to the 
State Government to add to the Sche- 
dule of the Act any other item of agri- 
cultural produce or amend or omit any 
item of such produce specified therein. 
Section 43 gives power to the State Gov- 
ernment to make the Rules. 


13. The Punjab Agricultural Produce 
Markets (General) Rules, 1962, have 
been framed under the Act. Rule 2 (10) 
defines licensee in the following words:— 

“2 (10) ‘licensee’ means a person hold- 
ing a licence issued under these rules or 
the rules hereby repealed.” 


14, Rule 17 provides that a person 
desirous of obtaining a licence under 
S. 10 of the Act shall apply in Form A 
to the Chairman of the Board through 
the Committee of the area in which he 
wishes to carry on his business and shall 
also deposit with the Committee the re- 
quisite licence fee. Sub-rule (7) of this 
Rule provides that on receipt of the ap- 
plication, the Chairman may grant 28 
licence to the applicant in Form B. The 
licence shall be subject to the conditions 
mentioned therein. 


-15. Rule 18 (1) provides that under 
sub-sec. (3) of S. 6, the persons men- 
tioned in the Rule, shall be exempt from 
taking licences for the purchase of agri- 
cultural produce. Clause (c) of this sub- 
rule exempts hawkers and petty retail 
shop-keepers who do not engage in any 
dealing in agricultural produce other 
than such hawking or retail purchases. 
Explanation to this clause is as follows: 

“Explanation— For the purposes of 
this clause and cl, (b) of sub-rule (2), 
a person whose turnover of sales and 
purchases of agricultural produce does 
not exceed sixty thousand rupees during 
a year, shall be treated as a petty retail 
‘shop-keeper.” ‘ 

16. Clause (f) of this eub-rule, which 
was deleted on 3rd Sept., 1964, provided 
that the person making purchase of any 
agricultural produce otherwise than from 
a producer directly, is exempt from tak- 
ing a licence. Sub-rule (2) of Rule 18 
similarly deals with the exemption from 
taking a licence for the sale of agricul- 
tural produce and the provisions are 
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pari materia the same as in Rule 18 (1). 
Rule 31 is as follows:— 

"31. Account of ‘transaction and of fees 
to be maintained.— 


(1) Every licensed dealer and ‘every 


dealer exempted under Rule 18 from 
obtaining a licence shall submit to the 
Committee a return in Form M showing 
his purchases and sales of each transac- 
tion of agricultural produce within 4 
days of the day of transaction: 

Provided that a person exempt from 
taking a licence under Rule 18 (2) (b) 
end 18 (2) (c) shall be exempt from 
the provisions of this sub-rule in res- 
pect of sale of agricultural produce by 
him and person exempt from taking a 
licence under Rules 18 (1) (e) and 18 (2) 
(e) shall be exempt from the provisions 
of this sub-rule in respect of sale and 
purchase of agricultural produce by 
him; 


Provided further that in case of a 
dealer, who exclusively deals in fruits 
and vegetables, it shall not be necessary 
to fill in Form M the particulars of the 
person to whom any quantity of fruits 
and vegetables less than one quintal is 
sold. 

Provided further that in case the 
kacha arhtiya sends one copy of Form J 
to the Market Committee, the kacha arh- 
tiya will be exempted from . sending 
Form M to the Market Committee and 
the buyer shall indicate in Form M only 
the total quantity and the gross value in 
respect of each commodity purchased 
from each seller, 

(2) The Committee shall maintain a 
register in- Form N showing the total 
purchases and sales made by dealers and 
the fees recoverable and recovered from 
them. 

(3) The Committee shall levy the fee 
Payable under S. 23 on the basis of the 
return furnished under sub-rule (1). 

(4) If any dealer fails to submit a re- 
turn as prescribed in sub-rule (1) or 
the Committee has reason to believe 
that any such return is incorrect, it 
shall, after giving a notice in Form O to 
the dealer concerned and after such en- 
quiry as it may consider necessary, pro- 
ceed to assess the amount of the dealer’s 
business during the period in question. 

(5) If a dealer habitually makes de- 
fault in the submission of returns or if 
in the opinion of the Committee the 
dealer habitually submits false returns, 
the Committee may order for the inspec- 
tion of the dealer’s accounts, 
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(6) After an order under sub-rule (4) 
is made, the Committee shall inform the 
dealer of the date: and place fixed for 
the inspection: 

Provided that if the dealer so desires, 
and pays such fee as the Committee may 
fix in this behalf, the inspection shall be 
made at the dealer’s premises. 

(7) The Committee may authorise one 
or more of its members to carry out the 
inspection ordered ‘by it under sub- 
rule (5), Such member or members shall 
be assisted by such employees of the 

` Committee as may be deputed by it for 
that purpose. 
(8) Such member or members may 
after inspection prepare a return or may 
amend the return already furnished, on 
the basis of transactions, appearing in 
the dealers’ account, books, and. the 
Committee may levy: a fee, or, as 
case may be an additional fee, under 
S. 23 on the basis of such return or 
amended return, but if the account 
books are reported to be unreliable, or 
as not providing sufficient material for 
proper preparation or, amendment of -the 
` return or if no such'books are main- 
tained or produced the Committee may 
assess the amount of the dealer’s busi- 
ness on such information. -as may be 
available or on the basis of best judg- 
ment, and levy fee on; the basis of such 
assessment, . 

(9) In addition to the fee or additional 


fee levied under’ sub-rule (8) the Com-- 


mittee may recover from the defaulter 
penalty equal to the fee or 
fee so levied. 

(10) Habitual default: in the submis- 
sion of returns and habitual submission 
of false return shall be a sufficient 
ground for suspension or cancellation of, 
or refusal to renew, a ‘licence, and the 
provisions of this rule shall apply in 
addition to and not in derogation of any 
other Law, penal or ‘otherwise, applic- 
eble to non-compliance, or- defective 
-compliance with any duty imposed upon 
a dealer by the Act or by these rules, or 


by any bye-law or order of a Commit- 


tee, 

(11) An -assessment order made eae 
sub-rules (8) and (9) shell be communf- 
cated to him by means. of a demand 
notice in Form P and a copy. thereof shall 
be granted to- the dealer on his making 
a written application, and paying a sum 
of two rupees as copying fee to the Com- 
mittee. Every Committee shall maintain 


a register of copying fees. 


tee 


additional ` 
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(12) The copy shall be prepared in the 
office of the Committee and certified to 
be correct by the Secretary or in his 
absence by another person appointed in 
this behalf by the Chairman, Such certi- 
ficate shall give the dates on which the 
application was received and- the copy 
prepared and delivered to the applicant, 
and shall be conclusive evidence of thé 
correctness of these dates. 

(13) (i) An appeal against an assess- 
ment order made under sub-rules (8) and 
(9) shall lie to the Chairman of the 
Board. No such appeal shall be enter- 
tained unless the applicant has deposit- 
ed the amount of fee assessed as due 
from him in full with the Committee 
concerned. 

(ji) The Chairman of the Board after 
hearing the appellant and also the Com- 
mittee making the assessment, or, if he 
deems necessary, after such enquiry as 
he may think proper, may accept, modify 
or reject the asseessment order appealed 
against, ` . 

(iii) The Chairman of the Board may 


‘waive the whole or a part of the penalty 


imposed under sub-rule (9), in a case 
where such penalty would, in his judg- 
ment mean undue hardship to the appel- 
lant. 

(iv). The order passed by the 
man shall be final and conclusive.” 

- 17. Keeping in view the provisions of 
Ss. 6, 10, 23 and the rules made theré- 
under, it is obvious that no person, un- 
less exempted by rules made under this 
Act, shall, either for himself or on be- 
half of another person,-or of the State 
Government within the notified market 
area, set up, establish or continue or 
allow to be continued any place for the 
purchase, sale, storage and processing of 
the agricultural produce so notified, or 
purchase, sell, store or process such agri- - 
cultural produce except under a licence 
granted in accordance ‘with the provisions 
of this Act, the Rules and Bye-laws 
made thereunder and’ the conditions spe- 
cifled in the licence. All such ` persons 
are liable to pay market fee by the pro- 
visions of S, 23 of the Act. Section 8 
bars the setting up, establishment or 
continuance or allowing to be continued 
any place within the limits of such mar- 
ket or within a distance thereof to be 
notified in the official gazette in this be- 
half in each case by the State Govern-- 
ment for the purchase, sale, storage and 
processing of any agricultural produce. 

18.. However, the Form A prescribed 
under Rule 17 for making application 


Chair- 
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nd Form B prescribed under the same 

ule in which Form the licence was . to 

e granted, omitted to provide that the 

cence ig also granted for sale and pur- 

hase of the agricultural produce. The 

evy of the market fee on the licensees, 

zho were granted licences under the 

\ct in Form B was challenged on the. 
mound that since the licence was not 

ssued for sale and purchase of the agri- 

cultural produce as there was no men- 

ion. of the same in the licence in Form 

3, therefore, the levy of market fee un- 

ler S. 23 of the Act, could not be made, 

“his contention was upheld by their 

ærdships of the Supreme Court in M/s. 

taunaq Ram Tara Chand v. State of 

%unjab, AIR 1975 SC 1587, wherein’ it 

vas held that since the licensee before 

heir Lordships held the licence only in 

espect of businéss of Kacha Arhtiya 

ind/or Commission Agents and not for’ 
he sale and purchase of agricultural pro- ` 
luce, therefore, he was not liable to pay 

he market fee. As regards the power of- 
he Committee to issue licence for the 

ale and purchase their Lordships ob- 

erved as follows (at p. 1590):— 


“While we express no opinion on the 

wint whether the absence of reference. 
o buying and selling of agricultural pro- 
luce in Form A and Form B disables the 
committee to issue licences for that pur- 
»0se, We are of opinion that the present 
ppeals can be disposed of on the sole 
mound that the appllants have not as 
i matter of fact been issued such licenc- 
s and no fees can, therefore, be levied 
m them in respect of purchases and 
ales of agricultural produce by them. 
“he appellants are, therefore, not liable 
o payment of fee under the Act as de- 
nanded.” 
“heir Lordships repelled has contention 
hat since Gur and Shakkar are manu- 
actured products, therefore, they can- 
ot come under the definition of the 
igricultural produce within the meaning- 
£ S. 2 (f) of the Act. 

19. The petitioners in Civil Writ Peti- 
ion ‘No. 8605 of 1976, filled a Writ Peti- 
ion No, 1166 of 1973, challenging the 
urisdiction of the Market Committee +o 
evy market fee on the strength of the ` 
udgment in Raunaq Ram’s case (AIR 
975 SC 1587) (supra) which’ petition -was 
Wlowed by A. S. Bains, J. on 21st Octo- 
ver, 1975. 

20. The State Government introduced 
tule 17-A by notifying Punjab Agricul- 
ural. Produce , Markets (General) (First 


‘cant pays such penalty, 
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Amendment) Rules, 1975, with effect 
from 26th Aug., 1975, in the following 
words:— 


“17-A, Special provision with regard 
to licences valid up to 31st March, 1976.— 

(1) Every person holding a licence 
valid upto 31st March, 1976, in Form: ‘B’ 
on the date of commencement of the 
Punjab Agricultural Produce Markets 
(General) (First Amendment) Rules, 
1975, and carrying on the business of 
purchase or sale of any agricultural pro~ 
duce notified under S. 6 shall, within a 
period of fifteen days of such commence- 
ment, apply to the authority specified in 
S, 9 for an amendment in his licence for 
the purpose of specifying such business 
therein and such amendment shall be 
made by the aforesaid authority. with- 
out payment of any fee: 

Provided that amendment in ‘the li- 
cence may be allowed after the expiry 
of the aforesaid period if the application 
is made within a period of thirty days 
of such commencement and the appli- 
not exceeding 
sixty rupees, as the aforesaid. authority 
may specify in that behalf. 

(2) Every amendment made in the 
licence under sub-rule (1) shall have 
effect from the date of commencement 
of the Punjab. Agricultural “Produce 
Markets (General) (First Amendment) 
Rules, 1975.” 

21. The petitioners accordingly got 
their licences amended,. With a view to 
overcome the effect of the judgment of 
the Supreme Court in Raunaq Ram’s 
case (AIR 1975 SC 1587) (supra), the 
Punjab Agricultural Produce Markets 
(Validation) Ordinance, 1975, (Punjab 


Ordinance No. 16 of 1975) was promul-- 


gated on 29th Dec. 1975 and subsequent- 
ly on 27th Feb., 1976, the Punjab Agri- 
cultural Markets (Validation) Act, 1976, 
was enacted in the identical terms. to 
substitute the prior ordinance which was 
thereby ‘repealed. The said Validation 
Act was challenged in this Court and the 
same was struck down by a Division 
Bench of this Court in case M/s. Rulia 


` Ram Bhavishan Kumar v, State of Pun- 


jab, 1976 Pun LJ 428. It was held that 
the Validation Act does not cure and 
rectify the basic legal infirmity pointed 
out in the judgment of Raunaq Ram’s 
case (supra),‘ therefore, S. 2 of the Act 
was held to be patent intrusion into the 
feld of the exercise of judicial power 
and thus.the Validation Act was struck 
down as unconstitutional. In the wake 
of this decision, the State Legislature 


` 
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enacted the Punjab Agricultural Pro- 
duce Markets (Amendment and Valida- 
tion) Act, 1976, (Punjab Act No, 34 of 
1976) (hereinafter referred to as the Am- 
endment & Validation Act) with retros- 
pective operation from the date of the 
Principal Act; ie., from 26th May, 1961. 
Section 2 of the Amendment and Vali- 
dation Act provided that after Cl. (h) of 
S. 2 of the Principal Act, the following 
clause shall be and shall be deemed al- 
ways to have been' inserted, namely,— 

“(hh) ‘licensee’ means a person to 
whom a licence is granted under S, 10 
and the rules made under this Act and 
includes amy person who buys or sells 
agricultural produce and to whom a 
licence is granted as Kacha Arhtia or 
Commission Agent or otherwise but does 
not include a person licensed under 
Sec, 13.” 

22. Section:3 provides that after Sec- 
tion 10 of the Principal Act, the follow- 
ing section shall ‘be and shall be deemed 
always to have been inserted, namely,— 

“10-4, Any person to whom a licence 
is granted under S. 10 shall be deemed 
to be a licensee under that section for 
the purposes of this Act and the rules 
made thereunder including that of levy 
of fees under S. 23 on the agricultural 
produce bought or sold by him in the 
notified market area, irrespective of the 
fact whether the business of buying or 
selling of agricultural.produce is speci- 
fied in his licence or not.” 

23. Section 7 of the Amendment and 
Validation Act provided that notwith- 
tanding the retrospective operation of 
_ Ss. 2 and 3 of this Act, no contravention 
of, or no failure tọ comply with, any 
of the provisions of the Prinicipal Act, 
as amended by this Act, and the rules 
made thereunder, shall render any per- 
son guilty of an offence, if such contra- 
vention or failure— 

. (i) rélates to any provision inserted in 
the Principal Act by this Act; and 

(ii) occurred at..any time before the 
date of commencement of this Act. 

24. The provisions of this Amendment 
and Validation Act have been assailed in 
this bunch of writ petitions. 

25. The first contention of Shri 
Sanghi, the learned counsel for ‘the peti- 
tioners in Civil Writ No, 8605 of 1976, 
that the notifications, Annexures 4 and 
5 attached with the writ petition issued 
‘under Ss. 5 and & of the Principal Act 
respectively are liable to be quashed on 
the ground that these notifications are 


ultra vires the provisions of Ss. 5 and 6 
of the Act, is without any merit. The 
said notifications were’ issued as far back 
as on 20-9-1961 and 16-3-1962, respec- 
tively. As is clear from the provisions of 
Ss. 5 and 6 of the Act, the State Govern- 
ment by issuing notification under S, 5 


.of the Act declared its intention to ex- 


ercise control over the purchase, sale, 
storage and processing of agricultural 
produce specified in the notification in 
the area specified therein with a view 
to invite objections. Any person could 
raise objections as to the inclusion of the 
items of agricultural produce or the 
area and after the said objections were 
considered and disposed of by the State 
Government, the notification under S. 6 
was then issued. It is not disputed that 
the State Government under S, 6 of the 
Act has got powers to include as much 
area as it deems proper to be notified 
market area and so also such items of 
agricultural produce as may be neces- 
sary. 


26. The contention that the area co- 
vered under the notification issued under 
S. 6, is very wide and, therefore, the no- 
fifications should be struck down, is 
really without any merit. Jf there is a 
power to include larger area as notified 
market area or all items of agricultural 
produce mentioned in the Schedule 
transactions of which are to be controlled 
within the said market area, merely be- 
cause the same power has been exercis- 
ed, cannot be made to be a ground for 
quashing the notifications. Admittedly, 
no objections were raised by the peti- 
tioners in response to the notification 
issued under S, 5 of the Act but on the 
other hand, the petitioners continued to 
ibe licensees from the very beginning un- 
der the Act and submitted to the juris- 
diction of the Market Committee after 
the issuance of notification under S. 6. 


_No argument has been raised to chal- 


lenge the vires of the provisions of Ss. 5 
and 6 of the Act and that being so, it 
has to be held that the notifications, An~ 
nexures P-4 and P-5, issued under Ss, 5 
and 6 of the Act are valid and are not 
liable to be set aside on any. ground. 


27. Similarly, there is no merit in the 
contention of the learned counsel for 
the petitioners that the levy of market 
fee on Gur, Shakkar and Khandsari, 
which are imported by the petitioners 


‘from outside Punjab, is hit by Art. 304 


of the Constitution of India. The. provi- 


ë 
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sions of Art. 304 of the Constitution aré 
as follows:— 
“304 Restrictions on trade, commerce 
and intercourse among States.— 
Notwithstanding anything in Art. 301 
or Art. 303, the Legislature of a State 
may by law— 


(a) impose on goods imported from | 


other States or the Union territories any 
tax to which similar goods manufactur- 
ed or produced in that State are subject, 
so, however, as not to discriminate be- 
tween goods so imported and goods sa 
manufactured or produced, and : 

(b) impose such reasonable restric- 
tions on the freedom of trade, commerce 
or intercourse with or within that State 


as may be required in the public inte- 
rest: 
Provided that no Bill or amendment 


for the purposes of Cl, (b) shall be in- 
troduced or moved in the Legislature of 
a State without the previous sanction of 
the President.” 

A bare reading of the provisions would 
show that the said provisions are not 
attracted. 

28. Clause (a) of the sald Article, 
which is said to have been attracted, can 
ionly be attracted if any discrimination 
lig made in the imposition of any tax on 
the goods imported from the other 
States to which similar goods as may b€ 
manufactured in that State are subject- 
ed. In the present case, no discrimination 
is made out, The levy of market fee at 
the maximum rate of 2 per cent. has 
been imposed on the agricultural pro- 
duce produced in the State and so also 
on the agricultural produce imported 
from outside the State. 

29. The contention that the market 
fee is paid in the States from where agri- 
cultural produce is imported and, there- 
fore the levy of market fee under the 
Act amounts to double levy of fee which 
results into discrimination, is really 





without any basis, With a view to at-_ 


tract the provisions of sub-art. (a) of 
Art. 304 of the Constitution of India, dis- 
crimination has to be made out because 
of the imposition of tax by the Legisla- 
ture of the same State. Any imposition 
of market fee by the other State cannot 
be made the basis of discrimination for 
challenging the fee imposed by the Le- 
gislature of the Punjab State. This con- 
tention, therefore, is without any merit. 

30. It was then contended by the 
Iearned counsel for the petitioners that 
since the Market Committee, Bhatinda, 
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was not rendering any services to the 
petitioners, therefore, the said Commit- 
tee cannot levy market fee ’on the peti- 
tioners. For laying basis for this argu- 
ment, the learned counsel for the peti- 
tioners relies on the averments made in 
paras 17, 19, sub-paras (x), (xi) and 
(xxvi) of para 24 of this writ petition. It 
may be pointed out that in para 17 of 
the petition, it has been averred that the 
petitioners’ shop is situated. in the Bazar 
about two Kilometers away from the 
Principal Market oz sub-market yard. 
This fact has been denied in the return 
filed on behalf of respondents Nos, 2 and 
3. It has, been averred in reply to para 17 
that during the period for which the 
demand has been made, the petitioners’ 
shop was in the market yard which was 
shifted subsequently on construction of 
New Mandi. Regarding the averments 
made.in paras 17 and 19, that no services 
were rendered by the Market Commit- 
tee to the petitioners, it has been aver- 
red in the return that the services had 
been rendered throughout the period 
within the jurisdiction of the Market 
Committee in accordance with the provi- 
sions of the Act. It has been averred 
that if there is more recovery of the 
market fee, greater services can be ren- 
dered by the Market Committee. It has 
been further averred on behalf of the 
Market Committee that a number of 
schemes framed by the Market Commit- 
tee could not be implemented for want 
of funds. 


31. The contention of the learned 
counsel for the pétitioners that since no 
services are being rendered by the 
Market Committee to the category of 
unregulated sales to which category the 
petitioners belong, therefore, the Com- 
mittee is not entitled to charge any fee 
from the petitioners, is really not well 
founded. Firstly, there is no clear-cut 
averment as to which type of services as 
are postulated in the provisions of the 
Act, were not being rendered to the 
petitioners. Secondly, as would be appa- 
rent from the provisions of the Act and 
the Rules made thereunder, the market 
fee is levied for the purposes of render- 
ing services to the licensees under Sec- 
tions 10 and 13 and to the producers re- 
siding in the market area. The purposes 
for which the fund realised from mar- 
ket fee is to be spent are enumerated 
under the provisions of Ss. 26 and 28 
of the Act. It may be observed that a 
portion of market fee recovered by the 
Market Committees. is given to the Mar- 
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keting Board: for: éonstituting the Mar- 
ket Development. ‘Fund, The funds of the 
Market Committee and -that of the 
Board: are ‘to be spent for the purposes 
enumerated under the provisions of Sec- 
tions 26 and 28 of the Act. The main 
purpose of the Act is to make provision 
for regulated markets for the agricultu- 
ral produce and’ in that respect render 
services to all concerned. It cannot be 
denied -that the existence of a regulated 
market system in a State is itself a ser- 


vice to the sellers:and to the intending. 


purchasers of the agricultural produce. 
The provisions of the Act have to be ad- 
ministered by the Market Committees/ 
Marketing Board and the State Govern- 
ment. The establishment and the admin- 
istrative network involving the admin- 
istration of the Act by the Market Com- 
mittees and the Board, does require the 
‘finances to run such-an administration. 
If the fee is being levied under the pro- 
visions of a statute, the services to be 
rendered in lieu of the fee as provided 
- under the statute, have to be kept in 
view with a view to.uphold the provi- 
sions of the statute. The learned coun- 
sel for the petitioners wants us to quash 
the notice, copy of which is Annexure 
‘P-3’, on the ground that Market Com- 
mittee, Bhatinda, did not render the ser- 
vices to the petitioners. The learned 
counsel has not challenged the provisions 
of the Act which authorise the Market 

ommittee to levy such fee. It may be 
pointed out at this stage that by the im- 
pugned notice, the. Market Committee 
has given an opportunity to the peti- 
tioners to raise objections to the propos- 
ed levy of market fee and penalty. It is 
open to the petitioners to show cause to 
the Committee and to take a plea that 
the Committee has failed to spend the 
Market Committee Funds in accordarice 
with the provisions of the Act or has 
failed to render any service to the mar- 
ket area in accordance with the provi- 
sions of the Act, but we cannot be asked 
to quash the notice on this ground espe- 
cially when the provisions of the Act 


under which the levy is being made, are . 


not being assailed as unconstitutional, It 
may be observed that the question of 

ndering services has not to be looked 
from a narrow view-point. Under the 
provisions of the Act,, the whole State 
has been divided into a number of Mar- 
ket areas and in each, Market area are 
established Market proper, principal 
Market yard and sub-market yard. The 
services to be rendered in lieu of the 
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fee are manifold as postulated under the 
provisions of Ss, 26 and`28 of the Act. 
It cannot be successfully contended that 
the services should be rendered to each 
and every licensee or purchaser or a 
class of licensees and purchasers, The 
services to be rendered cover a very 
vast area and, therefore; the question of 
rendering services cannot be looked into 
from personal or from, the .view-point 
of any class. The Market Committees 
disseminate information regarding the 
market rates of the agricultural produce 
bought and sold in the market and per- 
form many other functions as are postu- 
lated under the provisions of the Act 
and the Rules made thereunder, which, 
if looked from proper perspective, are 
the services béing rendered to all — to 
the producers of the agricultural pro- 
duce, to the licensees under S. 10, to the 
licensees under S. 13 and various other 
functionaries connected with the pur- 
chase, sale, storage and processing of the 
agricultural produce, 


32. It is no doubt true that a levy by 
way of fee is a sort of return or ‘consi- 
deration for the services rendered which 
makes it necessary that there should be 
an element of quid pro quo in the im- 
position of a fee, as has been held by 
their Lordships of the Supreme Court in 
Government of Andhra Pradesh v. Hin- 
dustan Machine Tools Ltd, AIR 1975 
SC 2037. But the question has to be 
viewed from a broader perspective. Re- 
ference in this connection may usefully 
be made to the decision of their Lord- 
ships of the Supreme Court in Corpora- 
tion of Calcutta v. Liberty Cinema, AIR 
1965 SC 1107, wherein it has been ob- 


served as followes: — 


“It, therefore, appears to us that the 
word quid pro quo should be read not in 
the narrow and restricted sense submit- 
ted by the learned counsel for the ap- 
pellant but in a somewhat wider sense 
as including cases where the function of 
the licence is to impose control upon an 
activity the cost incurred for  effectuat- 
ing that control, and this on the basis 
that the industry or activity is placed 
under regulation and control not merely 
in public interest but in the interest and 
for the benefit of the licensees as a whole 
as well.” 


33. Their Lordships in Commr., 
Hindu Religious Endowments, Madras: v. 
Shri Lakshmindra Thirtha Swamiar of 
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Shri Shirur Mutt, & 2 1954 SC.282, ob- 


served as follows:— .* 


“It is absolutely necessary that the 
levy of fees should on the face of the 
legislative provision, be correlated to 
the expenses incurred by Governmen 
„in rendering the services.” ; 


| 34. The observations of their Lord- 
| ships in Commr., Hindu Religious En- 
| |dowments’ case (AIR 1954 SC 282) (su- 

ra), aptly apply to the present case. The 
provisions of Ss, 26 and 28 of the Act 
would show that the levy of fee under 
S. 23 of the Act is correlated to the ex- 
‘Ipenses incurred in rendering the ser- 
vices. Similarly, the decision of their 
Lordships in Municipal Council, Madurai 
v. R. Narayanan, AIR 1975 SC 2193, is 
of no help to the learned counsel for 
the petitioners as the said case was de- 
cided on its own facts. As has been ob- 
served earlier, the petitioners have not 
laid any foundation for the arguments 
even on facts that no services are being 
rendered to them. 


35. The contention that the area of 
: ‘utilisation of the funds raised from the 
fee should be confined to the principal 
‘Imarket yard, is really: without any 
rit. The bare perusal of the provisions 
lof the Act would show that the Commit- 










ket area. The principal market yard or 


only a small place where the producers 
‘Jeome and dispose of their agricultural 
produce, With the development made in 
the notifled market area, the develop- 
ment of the principal market yard, or 
, sub-market yard or the market, is close- 
| ly linked. The producers, who live in 
| villages, are to ‘be provided facilities 
such as link roads, construction of cul- 
verts on the link roads for facilitating 
the transportation of the agricultural pro- 
duce to the markets etc. If such facilities, 
as are specified in the Act are not offered 
to the villagers who grow agricultural 
‚produce, they are not likely to get the fair 
return for the agricultural produce they 
grow with hard labour and if that is not 
done, the real purpose for which the Act 
has been enacted, will be frustrated. It 
may be observed that’ the constitutiona- 
lity of the provisions of Ss. 26 and 28 of 
the Act, has already been upheld by a 
Full Bench of this Court in: Civil Writ 
Petition No. 5697 of 1975, (Kewal Kri- 
shan Puri v. State of Punjab), decided 
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tee ig established for the notified mar- | 
the sub-market yard or the market is 
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ease (supra) the contention; that there 
was complete absence of daid “pro quo 
and the levy is in fact a tax‘in-the garb 
of fee, has been repelled by the: learned 
Judges and we are in complete ,: agree- 
ment with the observations made there- 
36. The contention of. the learned’ 
counsel for the petitioners that the sales 
and purchases made by the petitioners, 
who alleged that their shops are outside 
the principal market yard or sub-market 
yards, are not regulated sales and are 
sales. by retail sellers, is really unfound- 
ed. As is clear from the provisions of 
the Act, all sales and purchases of agri- 
cultural produce made within each mar- 
ket area are being regulated under the 
Act, It is immaterial whether the said 
sales or purchases take place in the 
principal market yard or sub-market 
yard or even outside. The retail sale has 
been defined in. Cl. (qa) of S. 2 of the’. 
Act to mean the sale of agricultural pro- 
duce not exceeding such quantity as 
‘may be prescribed. As has been pointed 
out in R. 18, the person whose turnover 
does not exceed Rs. 60,000 is exempt 
from taking a licence of retail seller. It 
is, therefore, idle to contend that the 
sales and purchases made by the peti- 
tioners are not regulated or that the 
petitioners are retail sellers, It would 
thus be seen that according to the aver- 
ments made by the respondents as a 
matter of fact, the shop of the petition- 
ers was situate within the market yard 
during the relevant period for which the 
impugned notice has been issued. Even 
if that may not be so, keeping in view 
the provisions of the Act and the Rules 
made thereunder, the transactions ‘of the 
petitioners are regulated by the Act, 

37. The- next contention of Shri 
Sanghi, the learned counsel for the peti- 
tioners, that the impugned notice pro- 
posing the levy of market fee is discri- 
minatory and ultra vires of Art. 14 of 
the Constitution, Is also without any 
merit. As has been observed. earlier, the 
notice for show cause cannot be quashed 
by us. While raising this contention, 
Shri Sanghi has not challenged the con- 
stitutional validity of any provision of 
the Act and has based his argument on 
pre-supposed facts. The contention that 
the shop of the petitioners is situate in 
the Bazar away from the principal mar- 
ket yard or sub-market yard and that 
since they are not being rendered any 
services being outside the market yard, 
whereas the services rendered to the 
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persons carrying on their activities with- 
in the principal and sub-market yards, 
are substantially more and, therefore, 
the petitioners are being discriminated 
in violation of Art, 14 of the Constitu- 
tion of India, is without any basis. As 
has been observed above, the question 
of rendering services from the funds 
raised by way of payment of market fee, 
has to be looked into from a broader 
view point. Each licenseé or a class of 
licensees cannot ask the Court to weigh 
the rendering of services to the said 
person or class of persons, in golden 
scales, Reliance placed by him on the 
decision of the Supreme Court in Kunna- 
that Thathunni Moopil Nair v, State of 
Kerala, AIR 1961 SC 552, and Bennett 
Coleman and Co. Lid. v. Union of India, 
ATR 1973 SC 106, is really of no: assist- 
ance to him. On the facts of the said 
cases, their Lordships found that the 
provisions of Art. 14 of the Constitution 


of India were infracted and, therefore, 


the impugned actions were struck down. 
In the present case, there is no basis for 
holding that the levy of uniform market 
fee is treating unequals as equals. The 
rendering of services to a person or a 
particular class of persons in their perso- 


.Inal capacity cannot be made the basis 


of distinction for holding such person or 
class of persons as unequals with the 
rest, The provisions of the Act, under 
which the levy of fee has been imposed 
being valid, it is not open to the peti- 
tioners to raise any such argument on 
the basis of the assumed classification of 
equals and unequals as has been con- 
tended. 

38. Similarly, the contention that the 
provisions of S. 10 of the Amendment 
and Validation Act (sic) are. ultra vires 
of Art. 19 (1) (f) and (g) of the Constitu- 
tion of India, is without any merit. The 
said provisions have been enacted with 
a view to remove the vice in the princi- 
pal Act and the Rules made thereunder 
Tn view of the decision of the Supreme 
Court in Raunaq Ram's case (supra). It 
is not disputed that if there was no 
defect in Form B in which the licence 
was ‘being issued under the Rules, the 
Tevy of market fee cannot be held to 
have been against the provisions of Arti- 
cle 19 (1) ( and (g) of the Constitution. 
The said provisions cannot be held to 
have affected the property of the. peti- 
tioners er their profession. The levy, 
which was due from the petitioners un- 
der the provisions of the principal Act, 


could not be collected in view of the 


defect in the form in which the Ticence 
was issued and with a view to cure that 
vice, the provisions of S, 10-A of the 
Act have been enacted by the Legisla- 
ture, 


39. The only other contention which 
remains to be considered is that even 
though the Market Committee is entitled | 
to recover the market fee in view of the 
Amendment and Validation Act, it has no | 
jurisdiction to impose the penalty under 
Rule 31, sub-rule (9) of the General 
Rules.. Rule 31 has already been repro- 
duced in the earlier part of the judg- 
ment, tt may be observed that in -view 
of the provisions of sub-rule (1) of R. 31, 
every licensed dealer and: every dealer 
exempted under Rule 18 from obtaining 
the licence, is liable to submit return in 
Form M showing his purchases and sales 
within 4 days of the day of transaction. 
Under sub-rule (2) of ‘this Rule, the 
Committee has to maintain the register 
in Form N showing the total purchases 
and sales made by the dealers and ‘the 
fee recoverable. The fee bas to be levied 
on the basis of this data under sub-_ 
rule (3). Under sub-rule (4) the Commit- | 
tee has been given power to proceed to | 
assess the amount of the dealers busi- 
ness during the period in question if the 
Committee has reason te believe that 
any such return is incorrect. Under sub- | 
rule (5), the Committee can order for 
inspection of dealer’s accounts if in the 
opinion of the Committee the dealer ' 
habitually makes default in the sibmis- 
sion of returns or he habitually submits 
false returns, Under. sub-rule (8) the 
Committee can proceed to assess ithe | 
amount of the dealer's business on the | 
basis of best judgment assessment, ae | 
der sub-rule {9), the Committee may re- | 
cover from the defaulter penalty equal | 
to the fee or additional fee so levied in ' 
addition to fee or additional fee levied 
under sub-rule (8). Under sub-rule (10) 
in the case of habitual default in the 
submission of returns and habitual sub- 
mission of false return, the Committee 
can suspend or cancel the licence. Under 
sub-rule (13), an appeal against the order 
of assessment and penalty, lies to the 
Chairman of the Board, The licensee has 
been defined in the Rules as a person 
holding a licence issued under these 
rules or- the rules repealed. It is not dis- 
puted that the petitioners were licensees 
under the Rules during the period in 
question even though ‘there was no men- 
tion of sale or purchase in the Hcence. Tb 
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is no doubt true that their Lordships of 
the Supreme Court in Raunaq Ram’s 
ease: (AIR. 1975 SC 1687) (supra) held 
that im’ view of the fact that the licen- 
sees before thein Lordships were not 
piven licences for sale and purchase, 
therefore they were not liable to pay 
the market fee but that interpretation 
related to the interpretation of the pro- 
visions: of S. 23 of the Act and not of 
Rule 31 read. with R. 2 (40) of the Rules. 
|The provision of Rule 3f enjoins upon 
‘levery licensed dealer and every dealer 
exempted under Rule 18 from obtaining 
a licence to submit te the Committee a 
return. iw Form M showing his purchases 
amd sales of each transaction of agricul- 
[tural produce withim four days irrespec- 
[tive of the fact whether market fee is 
i|leviable on the same or not, The pur- 
pose of making this provision is to check 
the evasiom of the market fee. Whether 
a particular tramsactiom is liable to the 
assessment of the market fee or not, is 
hardly material. All transactions have 
to be intimated to the Committee who is 
then to proceed to assess the fee on the 
transactions om which fee is leviable. 
Furthermore, the penalty has to be in- 
flicted on the defaulter, The default can 
be for not fling the return in Form M 
or for filing the incorrect return or for 
not paying the market fee assessed. It 
is idle te contend that the penalty can 
only be imposed if there is a default in 
payment of the merket fee alone. The 
provisions of the Rules clearly suggest 
that the default mentioned in sub-rule 
(9) of Rule 31, which attracts the penalty, 
can be a default on account of non-sub~- 
, [mission of returns in Form M or for sub- 
mission of incorrect returns, or for de~ 
fault in making payment of the market 
fee as required under the Rules. This is 
so clear from the language of sub-rule 
(10) of Rule 31, read with the other sub- 
‘|rules of Rule 31. Therefore, keeping in 
view the provisions of Rule 31, the peti- 
tioners, who were admittedly licensees 
during the relevant period, were requir- 
ed to submit the returns in Form M but 
admittedly the same were not submit- 
ted, therefore, it cannot be argued that 
the Committee has no jurisdiction to 
levy penalty. 

40. Even if it be said for argument’s 
sake, that in view of the judgment of 
their Lordships of the Supreme Court in 
Raunag, Ram’s case (AIR 1975 SC 1587) 
‘ (supra), the petitioners who at the rele- 
vant time were not licensees for the sale 
and purchase of agricultural produce, 
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therefore, they were not required to sub- 
mit the return in Form ‘W, still the 
petitioners cannot successfully contend 
that the Committee has no jurisdiction 
to impose penalty as in view of the 
provisions of the Amendment and Vali- 
dation Act deeming the petitioners to 
be licensees for the sale and purchase of 
the agricultural produce with retrospec- 
tive effect, the petitioners in law were 
licensees for the sale or purchase of 
agricultural produce during the rele- 
vant time. Considering the question of 
the effect of the retrospective enforce- 
ment of the amended provisions, their 
Lordships of the Supreme Court in M. K. 
Venkatachalam, I.T.O. v. Bombay Dyeing 
and Mfg. Co. Ltd., AIR 1958 SC 875 ob- 
served as follows (at p. 878):— 

“Thus there can be no doubt that the 
effect of the retrospective operation of 
the Amendment Act is that the proviso 
inserted by the said section in S. 18-A 
(5) of the Act would, for all legal pur- 
poses, have to be deemed to have been 
included in the Act as from April 1, — 
1952.” 

41. The legal consequences of this 
Tegal fiction cannot be avoided. It was 
conceded ‘by Shri Sanghi that if the pro- 
visions of the Amendment and Valida- 
tion Act are upheld, the petitioners are 
liable for the payment of market fee. If 
this is so, it is not understood as to how 
it can be successfully argued that the 
provisions of sub-rule (9) of Rule 31, 
will not be applicable, 

42. The contention that if it is held 
that the Committee has got jurisdiction 
to levy penalty, the provisions of the 
Amendment and Validation Act will be 
hit by Art. 20 of the ` Constitution, is 
again without any merit. The provisions 
of Art. 20 of the Constitution are as 
follows:— 

“20. Protection in respect of convic- 
tion for offencea:— : 

. (1) No person shall be convicted of any 
offence except for. violation of a law in 
force at the time of the commission of 
the act: charged as an offence, nor be 


- subjected to a penalty greater than that 


which might. have been inflicted under 
the law in force at the time of the com- 
mission of the offence. _ i 

(2) No person shall be prosecuted “and 
punished tor the same offence more than 
ence, ` 


(3) No person accused of any offence 


shall be compelled to be a witness against 
himself.” 
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43. From the bare reading of the pro- 
visions, it is obvious that the word 
. penalty’ used in sub-cl, (1) of Art, 20 

of the Constitution, cannot be indepen- 

dently interpreted without making re- 
ference to the provisions of the earlier 
clause, The penalty imposed should be 
in connection with the commission of 
the offence. In the present case, the 
penalty which can be levied, is not in 
connection with the commission of an 
offence, The penalty is for non-compli- 
ance of the provisions of sub-rules of 
Rule 31, and the same is not being im- 
posed for an offence or on ground of 
conviction. Similar view has been taken 
by a learned Judge of the Kerala High 
Court in Kochuvareed v. Addl. Income- 
tax Officer, Earnakulam, 1965 Ker LJ 1177 
and P. Ummali. Umma v. Inspecting 
Asst, Commr, of Income-tax, Ernakulam, 

(1986) 1 ITJ 171 (Ker). 

44. In case Jawala Ram v. State of 
Pepsu (now Punjab), ATR 1962 SC 1246, 
their Lordships considered the provisions 
of Ss. 3 and 4 of the Pepsu Sirhind 
. Canal and Western Jumna Canal Rules 


(Enforcement and Validation) Act, 1954," - 
vis-a-vis the provisions of Art. 20 of the . 


Constitution of India and came to the 
conclusion .that unauthorised use of 
canal water from canal is not an ‘of- 
fence’ and imposition of enhanced water 
charge under Rules 32 and 33 of the 
Pepsu Sirhind Canal Rules is not ‘a 
‘penalty’ within the meaning of sub- 
art. (1) of Art. 20 of the Constitution. 
The observations made by their Lord- 
ships go to show that the use of the 
word ‘penalty’ cannot be independently 
interpreted and the same is connected 
with the earlier clause in sub-art, (1) of 


Art,.20 of the Constitution. In this view. 


of the matter, there is no merit in this 
contention. i 
45. Before parting with the judgment, 
we may observe that no doubt we have 
held that the Committee has jurisdiction 
to levy penalty; under sub-rule (9) of 
Rule '31,.in law, but atthe same time, 
- we are of the opinion that if the default 
in making the returns in Form M was 
made by the licensees, in view of the 
fact that they were not liable to pay the 
_iarket fee for the sale and purchase of 
_ agricultural produce as was held by their 
_Lordships in Raunaq Ram’s case {AIR 
1975 SC 1587) (supra), in that case it 
will be quite relevant for the Committee 
to take into consideration the fact that 
the licensees were made liable to pay 
the market fee in view of the provisions 
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of the Amendment and Validation Act, 
and, therefore, the Committee in its ex- 
ercise of discretion under sub-rule (8) of 
Rule 31, may not impose a severe penalty 
up to the amount of the market fee 


claimed. We have no doubt in our mind , 


that the Committee concerned, while 
considering the question of imposing the 
penalty under sub-rule (9) of Rule 31 
will use this discretion in a quasi-judi- 
cial manner and while taking into con- 
sideration the fact that the licensees 
were not earlier liable to pay the market 
fee on the transactions of sale and pur- 
chase, as they were not licensees for 
purchase and sale of agricultural pro- 
duce, were made liable to pay, after 
many years in view of the Amendment 
and Validation Act, will decide the ques- 
tion of levy of penalty. f 
46. For the reasons recorded above, 
there îs no merit in these petitions and 
the same are hereby dismissed with costs. 
O. CHINNAPPA REDDY, J.:— I agree 
A, S. BAINS, J.:— I also agree, 
HARBANS LAL, J.:— I agree. 
SURINDER SINGH, J.:— I agree, 
Petitions dismissed, 
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Civil Writ No. 977 of 1977. D/- 31-8- 
1977. 7 . 

(A) Constitution of India, Art. 16 — 
Equality of opportunity — Matters relat- 
ing to employment — Object of Art. 16. 

The object of Article 16 is tọ ensuré 
equality of opportunity for all citizens 
in matters relating to appointment to 
public offices. They have to be treated 
equally not only at the ‘time of their 
initial entry into service but also at later 
stages of their service career. At-the same 
time, it is open to the rule-making au- 
thority. to make a reasonable classification 
for different categories of public servants. 
The. equality contemplated by this Arti- 





cle implies the accord of same treatment . 
to the members of the same class of em- | 


ployees. Where -an appointing authority 
selects some in preference to others and 
no discrimination in the mode of selec- 
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.for training at the 
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tion is made, this Article cannot be said 
to be violated, nor can anybody make any 
grievance where candidates offering 
themselves for employment under the 
State, or for promotion to the higher 
ranks are subjected to the same test. 
(Para 7) 
What is necessary is that every eligi- 
ble public servant should be considered 
on the basig of the same criterion. The 
criterion may not only include educa- 
tional qualifications but also physical 
fitness, age, character, antecedents and 
sense of discipline etc. Normally speak- 
ing, the rule making authority ig expect- 
ed to know the task before it, and it is 
invested with a wide discretion to lay 
down the necessary qualifications for a. 
post. It is not open to a Court to strike 
down the qualifications laid if they 
prima facie appear to be reasonable. At 


the game time, it does not debar a Court — 


to strike down the qualifications laid if 
they appear to be discriminatory. Case 
law discussed. (Para 8) 


(B) Punjab Police Rules (1934), R. 19.14 
— Constitutional validity — Rule 19.14 
which treats all the constables alike and 
enables them to show their merit cannot 
be declared as unreasonable and violative 
of Art. 16 of the Constitution, (Constitu- 
tion of India, Arts. 14 & 16). 


Rule 19.14 aims at improving the 
efficiency of the service and has equal 
application to the cases of all enlisted 
Constables, It cannot be struck down as 
violative of Article 16 of the Constitution. 
This rule which treats all the Constables 
alike and enables them to show their 
merit cannot be declared as unreasonable 
simply -becausé the result of the compe- 
tition is not to the liking of those 
who fail to make the grade. Articles 14 
and 16 of the Constitution require that 
the case of every eligible person should 
be considered on the basis of the same ` 
principleg and no more. If the policy for 
consideration is laid down in a rule and 
is properly. administered, the rule cannot 
be held violative of these Articles. 

(Paras 12, 17) 

The Police Constables have to perform ` 
duties of various kinds. The object -of 
R. 19.14 is that they should disengage 
themselves from other duties and have a 
short course of instruction - under the 
watchful eye of the selectors so thet 
really deserving Constables- are selected 
Police Training 
College. There is an indication in the 
Tule that the candidates who are nearing 
the age limit should be given preference 
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end in other respects they should be 
selected according to the result of the 
competition. Admittedly, there are limi- 
ted vacancies in the Police Training Col- 
lege and if the Constables are sent to it 
regardless of their ability to successfully 
attend the course, it would mean the 
wastage of public effort. Even otherwise 
when a large number of candidates are 
available, it is open to the administrative 
authority to evolve a reasonable method 
for selecting the very best of persons for 
receiving further training in an institu- 
tion. The rule does not envisage selection 
at random but encourages the eligible 
Constables to compete with each other. 
In any service, there are the two conflict- 
ing interests — one of the employees and 
the other of the employer. The 
employees want promotion and higher 
emoluments of office and the employer 
desires that the service should be eff- 
cient. When these conflicting interests 
are governed by a statutory rule, a court 
which is called upon to determine its 
reasonability has to pay due regard to 
both the interests. (Para 11) 

It is no doubt true that those Consta- 
bles who join the service rather late 
may have smaller number of chances of 
competing for entry to the Police Train- 
ing College but on that ground alone it 
cannot be said that the service rules treat 
them differently. When selection has to 
be made out of a very large number -of 
candidates, it is open to the executive 
authorities to lay down qualification of 
age apart from the other qualifications. 
Case law discussed. (Para 13) 

(C) Evidence Act (1 of 1872), S. 114 
Hlus. (e) — Regularity of official acts 


` — Extent of presumption. - 


Where acts are of an official nature, 
or require the concurrence of official 
persons, a presumption arises in favour 
of their due execution. (Para 5) 
Cases Referred: Chronological Paras 
1977 Lab IC 919: (1977) 1 Serv LR 358: 

AIR 1977 Punj 196 (FB) 13 
1972 Serv LR 775 (Púnj) - 16 
1970 Lab IC 1397: 1970 Serv LR 505: 


‘AIR 1970 Punj 481 (FB) a, 3.4 
AIR 1987 SC 1910 Sy "7, 12. 
AIR 1964 SC 1559 ae 11 
AIR 1963 SC 268, ae ts eee 
AIR 1958 SC 538 BS 


Jawaher Lal Gupta, for Petitioners; 
M R. Agnihotri with V. K. Sharma, for 
Respondents. 

M. R. SHARMA, J.:— The petitioners 
were recruited as Constables in the Union 
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Territory of Chandigarh on the various 
dates mentioned in paragraph 2 of the 
‘petition. By virtue of the provisions of 
the Punjab Reorganisation Act, 1966, 
their conditions of service were governed 
by the Punjab Police Rules, 1934 (here- 
inafter referred to as the Rules). On 
January 30, 1973, the Union Territory 
Administration issued a ‘standing order 
laying down that ‘the Constables should 
be deputed for the Lower School Course 
on the basis of a competitive test. Peti- 
tioners Nos. 5 to 7 filed Civil’ Writ Petn. 
No. 1812 of 1976, which came up before 
R. N. Mittal, J. who disposed it ef on 
10-9-1976 in the following terms:— 


“The learned counsel for the respon- 
dents has stated that the petitioners shall 
be considered for sending to the Lower 
School Course which is tọ commence in 
April, 1977 in accordance with the Punjab 
Police Rules in force at that time with- 
out taking into consideration the order 
dated 18th August, 1973 and that the 
respondents shall not promote any of the 
persons mentioned in Annexure ‘P-1’ to 
the post of Head Constable till October, 
1977. In view of the aforesaid undertak- 
ing, the learned counsel for the peti- 
tioners does not press the writ petition. 
Gonsequently, the writ petition is disposed 
of accordingly with no order as to costs.” 
Thereafter, petitioners Nos. 1 to 4, 6, 8, 
11, 12 and 13 filed another Civil Writ 
Petn. No. 7708 of 1976 in which the ac- 
tion of respondent ‘No. 2 fer deputing the 
Constables to the Lower School Course 
on the ‘basis of a test introduced under 
the executive instructions was challenged. 
This petition came up for- hearing before 
me and my learned brother S. S. Sidhu, 


J., on December 8, 1976. In accordance 


with the rule laid down in Sardul Singh 
v. Inspector General of Police, Punjab 
1970 Serv LR 505: (1970 Lab IC 1397 
(Punj)) (FB) we ordered that the respon- 
dents shall consider the case of the peti- 
tioners for being sent to Lower School 
Course strictly in, accordance with the 
rules and would not‘insist upon them to 
pass the test which has been provided 
. under the executive instructions. The 
grievance of the pétitioners is that where- 
‘as they were expecting that they would 
be considered and sent . for the Lower 
School Course commencing on April 1, 
1977, on the basis of their seniority and 
- record of service, respondent No. 2 issued 
‘an order on March, 13, 1977 directing 
that the petitioners should, along with 
others, join the Refresher Course organi- 
sed in the Police-Lines with effect from 


March 17, 1977. It is submitted that 
R. 19.14 of the Rules, which allows the 
authority to call upon the Constables at 
least 3 months before the admissiong are 
made at the Police Training School for a 
Refresher Course of Drill and Instruction, 
at the end of which they have to be 
examined in competition, is violative of 
Article 16 of the Constitution. It is also 
submitted that since the selection has not 
been made prior to January 1, 1977, i. e. 
3 months before the date of admission 
to the Police Training School, the res« 
Pondents, “cannot now force the peti- 
tioners to go through the odium of com- 
petitive test especially when they have 
not been given the requisite training.” 


2. In the return filed on behalf of 
respondents Nos. 1, and 2, it has been 
submitted that they have acted strictly 
in compliance with rules 13.1, 13.7 and 
19.14 of the Rules. It is further submitted 
that the provisions of rule 19.14 of the 
Rules regarding the date, time and dura- 
tion of the Refresher Course and the test 
are ‘mandatory in the sense that the 
schedule has to be observed in chrono- 
metric exactitude’ and if due to some 
emergent and important: pre-occupations 
of the Administration, action could not 
be taken earlier, the duration and time 


schedule of the Refresher Course could’ 


be varied after consulting the Principal 
of the Police Training College, Phillaur, 
which had been done in the instant case. 

3. Mr. J. L. Gupta, learned counsel 
for the petitioners, hag submitted that it 
is open to this Court to determine the 
philosophy of a statutory rule and to strike 
it down as violative of Art. 16 of the 
Constitution if it does not afford a public 
servant an opportunity of acquiring the 
necessary qualifications for further promo- 
tion at all stages of his career, especially 


` when such qualifications canbe obtained 


only in a departmentelly run institution, He 
has further submitted that the process 
of promotion of a constable to a higher 
rank begins after he has passed Lower 
School Course examination at the Police 
Training College and R. 19.14 of the 
Rules to the extent it makes it incum- 
bent on a police constable to attend a 
Refresher Course 
tion and thereafter to appear in a com- 


petitive examination, places unnecessary’ 


obstacles in his way to become eligible 
for promotion. . According to him, a po- 
lice constable, on his recruitment -has to 
undergo necessary training before he is 
brought on: the rolls and, thereafter, he has 
a right to be sent for passing the Lower 





of Drill and Instruc- 
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School Course on the basis of his seniority 
and service record. In support of his 
submission, the learned counsel sought, 
to derive support from the analogy of 
the following observations made by Tuli, 
J. who spoke for the Full Bench in Sar- 
dul Singh’s case (1970 Lab IC 1397, 
(Punj) (FB) (supra): 


“It is contended on behalf of the res- 
pondents that when he becomes efficient, 
he will be sent for the Intermediate 
School Course but it may happen that 
at that time he is unable to qualify in 
thet examination either because of ad- 
vanced age or physical unfitness. In that 
case it will mean that such a Head Con- 
stable is condemned for ever to remain 
as a Head Constable and cannot seek 
promotion to the next higher rank. We 
are, therefore, of the opinion that it is 
inherent in R. 13.9 and a legitimate in- 
ference can be drawn from the language 
of this rule that every Head Constable 
on list ‘C’ has the right to be deputed 
for the Intermediate School Course on 
his turn and no obstacle can’ be placed in 
his way by any of the authorities because 
it is a necessary qualification prescribed 
by that rule and there is no other insti- 
tution from where this qualification can 
be acquired. If a Head Constable could 
qualify himself by passing the Interme- 
diate School Course from any other in- 
stitution, no obligation would have been 
cast on the Government to afford him an 
opportunity to pass that course and thus 
acquire that qualification just as educa~ 
tional qualifications ‘are prescribed which 
can be acquired by the candidate from any 
of the numerous institutions. Since this 
“qualification cannot be acquired in any 
other way but by admission to the Police 
Training College, the Head Constable 
willing to undergo that course must be 
afforded en opportunity to do so. Since 
the number of seats for the Intermediate 
School Course is limited, the Head Cons- 
table can be sent in the order of seniority 
as stated hereinafter.” 


On the second point, it is submitted that 
since the selection for attending the Re- 
fresher Course of Drill and Instruction 
had not been made three months before 
the date on which the selected constables 
were to be sent to the Police Training 
College, the selection made was contrary 
to the express words of R. 19.14. Such a 
selection had to be ignored and the peti- 
tioners had to be sent to the Police Train- 
ing College on the basis of their seniority 
and service, record, 


Harpal Singh v. Union Territory, 
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4. On the other hand, Mr, M. R. Agni- 
hotri, the learned caunsel: for the respon- 
dents, has submitted that R. 19:14 ex- 
pressly provides that the eligible con- 
stables shall be called to: the Lines: and 
given Refresher Course of Drill and In- 


` struction in econtradistinction with the 


provisions of R. 13.9 relating to the selec- 
tion of Head Constables for the Inter- 
mediate School Course andi that the ob- 
servations made by the Full Bench im 
Sardul Singh’s case (1970 Lab IC 1397 
(Punj) (FB)) (supre)y relating to the selec- 
tion of constables for the Lower School 
Course were in his favour. He has further 
submitted that R, 19 M treated all the 
foot constables alike and a combined 
reading of the relevant rules. shows that 
the process of promotion of a constable to 
the rank of Head Constable commences 
on the day when hig name is brought on 
the rolls. He has also submitted. that 
R. 19.34 aims at introducing efficiency 
in the service and is not violative of 
Art. 16. On the second point, it is urged 


. that the provision regarding the period 


of three months for Refresher Course of 
Drill and Instruction mentioned in this 
rule should be regarded as a directory 
provision only. 

5. Under the common law, where. acts 
are of an official nature, or require the! 
concurrence of official persons, a pre-i 
sumption arises in favour of their due! 
execution, In “A Selection of .Legal/ 
Maxims” by Herbert Broom 1939 Edition}, 
at page 642, it is stated ag under:— 

“In these cases the ordinary rule is, 
omnia praesumuntur rite at. solenniter’ 
esse. acta donec probetur in contrarium,, 
everything is presumed: to be rightly and. 
duly perfermed until the contrary is 
shown, The following may be mentioned 
as general presumptions. of law illustrat- 
ing this maxim: That a man, im fact. act- 
ing in a public capacity, was properly: 
appointed and. is. duly authorised so to 
act; that in the absence of proof to: the- 
contrary, credit “should: be given to pub- 
lic officers who have acted prima facie, 
within the limits of their authority, for 
having done so with honesty and discre- 
tion.” 

6. A Legislature stands on a much 
higher pedestal than an ordinary public 
servant. It is presumed to know the exist- 
ing law including the Constitutional law 
and the evils which it seeks to remedy. 
In its case also a presumption arises that 
it acts in accordance with the Constitu- 
tion. In Ram Krishna Dalmia v. S. R 
Tendolkar AIR 1958 SC 538, it was held 
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that in order to gustain the presumption 
of constitutionality, the Court may take 
into consideration , matters of common 
knowledge, matters of common report, 
the history of the times and may assume 
every gtate of facts which can be con- 
ceived existing at the time of legislation. 
This implies that a Court should not 
readily infer that a statutory rule is 
violative of the constitutional provisions. 
If at all an assumption has to be made, 
_it has to be madeiin favour of its being 
in accordance with the Constitution; but 
if there is nothing on the face of the law 
or the surrounding circumstances of the 
case brought to the notice of the Court 
on which the classification may reason- 
ably be regarded as based, the presump- 
-tion of constitutionality may not be car- 
ried to the extent of always holding that 
- there was some undisclosed and unknown 


_ reasons for subjecting certain individuals. 


or corporations to thostile or discriminat- 


ing legislation. | 


7. The aforementioned - ERP A 
epply with equal | vigour to a case in 
which the validity, of a service: rule is 
challenged on the basis of Article 18 of 
the Constitution, The object of this Arti- 
cle ‘ig to ensure equality of opportunity 
for all citizens in matters relating to 
appointment to public offices, They have 
to be treated equally not only at the 
time of their initial entry into service but 
also at later stages of their service career. 
At the same time, lit is open to the rule 

aking authority to make a reasonable 
classification for - different -categories of 
r equality contempla- 










same treatment to, the members of’ ‘the 
same- class of employees, ‘Where an ap- 
pointing authority selects: some in pre- 
ference to others ‘and no discrimination 
in the mode of selection is made, this Arti- 
cle cannot be said to be violated, nor can 
anybody make any. grievance where candi- 
dates offering themselves for employ- 
ment under the State, or for promotion 
to the higher ranks are subjected to the 
game test. In Sant Ram Sharma v.. State 
lof Rajasthan, AIR' 1967 SC 1910, it was 
held (at p. 1915) © | 

“If the State of Rajasthan had. consi- 
dered the case of the petitioner along with 
the other eligible candidates before ap- 
pointments to the selection posts there 
would be no breach of the provisions of 
Articles 14 and 16 of the Constitution 
because everyone: who was eligible in 
view of the conditions of service and was 
entitled to consideration was actually 


ALR, 
considered before promotion to those se- 
lection posts were actually made.”. 


8. What is necessary is that every 
eligible public servant should be consi- 
dered on the basis of the same criterion. 
The criterion may not only include edu- 
cational qualifications but also physical 
fitness, age, character, antecedents and 
sense of discipline ete. . Normally speak- 
ing, the rule making authority ig expect- 
ed to know the task before it, and it is 
invested with a wide discretion to lay 
down the necessary qualifications for a 
post. It ig not open to a Court to strike 
down the qualifications laid if they prima 
facie appear to be. reasonable. At the 
same time, it does not debar a Court.to 
strike down the qualifications laid if they 
appear to be discriminatory. In Pan- 
durangrao J. v. Andhra Pradesh Public 
Service Commission, Hyderabad, AIR 
1963. SC 268, rule regarding recruitment 
to Judicial service in Andhra Pradesh de- 
barring persons not practising as Advo- 
cates of the High Court of that State to 
compete was struck down as discrimine- 
tory. 


9. The philosophy of R. 19.14 would 
have to be judged in the light of the 


_aforementioned principles culled out from 


the ‘authoritative pronouncements made 
by their Lordships of the Supreme Court. 


10. It now becomes necessary to make 


‘a brief survey of the Rules. R. 13.1 of 


the Rules lays down that promotion from 
one rank to another and from one grade 
to another in the same rank shall be 
made by selection tempered by seniority. 
Efficiency and honesty shall be made fac- 
tors governing selection. Specific quali- 
fications, whether in the nature of train- 
ing courses passed or practical experience, 
shall be carefully considered in each case. 
Rule 13, 7 lays down that list ‘B’ in form’ 
13.7 shall be maintained by each Super- 
intendent of Police and shall be divid- 
ed into two parts, one relating to selec- 
tion grade Constables and the other re- 


_lating to Constables considered suitable for 


drill and-other special courses at the Po- 
lice Training College. We are now infor- 
med that selection grade constables are no 
longer recruited and consequently only 
one list for the second category of con- 
stables is maintained. Selections are 
made from this list as and when vacan- 
cies occur for admission to. the courses 
at the Police Training College. The rule 
lays down that ordinarily seniority in age 
shall be given prior consideration in mak-. 
ing such selections ve of the 








| 


| 


| 
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date of admission tọ the list and care has 
to be taken that a constable borne on the 
list is not allowed to become over-age 
for admission~to the College before be- 
ing selected. No constable is to be ad- 
mitted to this list whose age is such that 
he cannot in the normal course be sent 
to the Police Training College before he 
attaing the age of 30 years. -Nor is a 
constable, who has failed to qualify at 
the Police Training College, readmitted 
to the list unless the Superintendent of 
Police and the Principal of the College 
are in agreement that he ig deserving 
another chance for qualifying in that 
course. Rule 13.8 lays down that a list 
shall be maintained in card-index form 
of all constables who have passed the 
Lower School Course at Phillaur and are 
considered eligible for promotion to the 
rank of Head Constable. Out of this list 
promotions to the rank of Head Constable 
shall be made in accordance with the 
principles described in sub-Rules 13.1 
(1) and (2), The provisions regarding the 
training of foot constables are contained 
in Chapter XIX. Rule 19.1 emphasises 
that successful police work depends very 
|, largely on each individual officer acting 
correctly on his own initiative. It en- 
_ joins on the Superintendents of Police to 
give their. attention to the training of all 
officers and men serving under them. The 
| object of such training shall be to in- 
© culcate in police officers habits of physi- 
; cal health activity, discipline, self-re- 


~ Hance, observation, punctuality, sobriety, 


courtesy and straightforwardness of 
| dealing in the execution of their work, 
' gg also a knowledge of the technical de- 
tails of the work required of them. 
Training shall be a continuous process 
carried on in the course of work. Rule 
19.2 (1) lays down that except in excep- 
tional circumstances, which shall be re- 
' ported to the Deputy Inspector General 
' of Police of the Range ‘recruits shall not 
. be passed into the ranks until they have 
, undergone six months’ training and in- 
. Btruction. Sub-rule (2) of this rule pro- 
' vides that instruction shall be given in 
a course of drill, as also at the Headquar- 
ters as laid down in Rule 19.10. 
19.3 provides for an examination of the 
recrults at the completion of the train- 
ing. On passing this examination, the 
‘ recruits pass into ranks. But the ser- 
i vice of a constable under three years’ 
service is at any time liable to be termi- 


_|mated, Rule 19.6 lays down that every 


constable posted at a police station or 
an: out-post shall be called into lines an- 
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any service, there are the two conflicting 
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nually for one month’s. training in drill 
and instruction at the Headquarters’ 
school, Therefore, he has to be examin- 
ed by a gazetted officer and if he fails 
to satisfy him, he is retained in the 
school for another month. Rule 19.8 
provides for the establishment of a Head- 
quarters’ school and R. 19.9 lays down 
that the school be divided into two main 
portions for literate and illiterate consta- 
bles. R. °19.10 prescribes courses of 
study for literate and illiterate consta- 
bles. The next important rule is Rule 


19.14 which is under challenge and 
reads as under:— j 
"19.14: The selection of constables 


made under Rule 13.7 shell be made at 
least three months before the men are 
due at the Police Training School. It 
“shall be made after the men competing 
have been called into lines and put 
through a short ‘refresher’ course of 
drill and instruction in the headquarters 
school, at the end of which they shall be 
examined in competition, - After regard 
has been had to those candidates nearing 
the age limit, selection shall be made, as 
far as expedient, according to the result 
of this competition, The men ‘selected 
shall be posted to police stations ag assis- 
tants to station clerks or on similar duty 
until they are due to be sent to the 
Police Training School” 


11. The Police Constables have to per- 
form duties of various kinds. The object 
of this rule is that they should disengage 
themselves from other duties and have a 
short course of instruction under the 
watchful eye of the selectors so that real- 
ly deserving Constableg are selected for 
training at the Police Training College. 
There ig an indication in the rule that 
the candidates who are nearing the age 
limit should be given preference and in 
other respects they should be selected ac- 
cording to the result of the competition. 
Admittedly, there are limited vacanci 
in the Police Training College and if the 
Constables are sent to it regardless of 
their ability to successfully attend the 
course, it would mean the wastage of 
public effort. Even otherwise when a large 
number of candidates are available, it is 
open to the administrative authority to 
evolve a reasonable method for selecting| - 
the very best of persons for receiving 
The 











stables to compete with each other. 
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— one of the employees and the 
other of the employer. The employees 
want promotion and higher emoluments 
of office and the employer desires that the 
ice should be efficient. When these 
conflicting interests are governed by a 
tutory rule, a Court which is called 
upon to determine its reasonability has 
to pay due regard to both the interests. 
Ram Sharan v. The Dy. Inspector- 
General of Police, Ajmer, AIR 1964 SC 
1559, the three tier system introduced in 
the police force resulted in some differ- 
ential treatment in the case of promo- 
tions to the higher ranks. The argu- 
ment about the system being violative of 
Art. 16 was disposed of by the Supreme 
Court in the following words (at pages 
1562, 1563 of AIR) :— 

“But it is urged that this has to be 
-belanced against considerations of eff- 
ciency which have led to the evolving of 
the three tier system of promotion al- 


ready referred to'and therefore the sys-' 


tem should not be struck down, simply 
because at times it may happen that a 
junior Head Constable may get promo- 
tion while a senior Head Constable in 
another range may have to wait. Balan- 
cing the various considerations mention- 
ed above therefore it seems to ug that 
the system in force in the State of 
Rajasthan evolved as it has been for the 
efficiency of the police in the Stete as 
well ag for administrative convenience 
cannot be said of itself to deny equality 
before the law or to deny equality in the 
matter of employment in public service, 
even though at times it may happen, be- 
‘cause, of the system that a junior Head 
Constable in one range may get promo- 
tion ag officiating Sub-Inspector while in 
another range a senior Head Constable 
may have to wait for some time, We are 
therefore not prepared to strike down 


this system as denying equality before - 


the law or denying equality in the 
matter of employment in the public ser- 
vice, simply on the ground of these possi- 
ble cases of hardship.” 

12. This rule which  treatg all the 
Constables alike and enables them to 
how their merit cannot be declared as 






quire that the case of every eligible per- 
son should be considered on the basis of 
e same principles and no more. If the 
policy for consideration is laid down in a 
e and is properly edministered, the rule 
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cennot be held violative of these Arti- 
cles as laid down-by their Lordships of 
the Supreme Court in Sant Ram Sharma’s 
case (AIR 1967 SC 1910) (supra). 

13. It is no doubt true that those 
Constables who join the service rather 
late may have smaller number of 
chances of competing for entry to the 
Police Training College but on that 
ground alone it cannot be said that the 
service rules treat them differently. 
When selection has to be made out of a 
very large number of candidates, it is 
open to the executive authorities to lay 
down qualification of age apart from the 
other qualifications, Rule 13.7 of the 
Rules which layg down an upper age 
limit of 30 years for a Police Constable 
to be brought on List B which in turn 
qualifies him for being sent te the Police 
Training College for training came up for 
consideration before a Full Bench of this 
Court in Dy. Inspector-General of Police, 
Ambala Range, Ambala v, Shamsher. 
Singh Constable, (1977) 1 SLR 358; 
(1977 Lab IC 919 (FB) (Punj)), and was 
declared to be constitutionally valid. My 
learned brother O, Chinnappa Reddy, J 
after making an exhaustive survey of the 
rules gpoke ag under for the Full Bench 
(at pp. 922, 923 of Lab IC) :— 


“It appears that the process of kelke- 
tion of Head Constable commences prac- 
tically simultaneously with the enlist- ' 
ment of recruits as constables. The scheme 
of the Rule appears to be to select 
and appoint Head Constables at a very 
early age by putting the enlisted recruits 
through a rigorous training and drill 
from the very start and choosing the 
cream of them for promotion es Head 
Constables. It ig as if everyone who is 
enlisted as a Constable straightway be- 
comes a candidate for promotion as 
Head Constable and undergoes training 
tests and exeminations at several stages. 
If, before attaining the age of 30 he 
emerges successfully through the train- 
ing, tests and examinetions, he is promo- 
ted as Head Constable with chances of 
further promotion ag Assistant Sub-In- 
spector, Sub-Inspector and Inspector. If 
he does not, he remains as a Constable 
with chances of promotion into tha 
Selection Grade of Constable and ordi« 
narily, no more.” 

14. Even in Sardul Singh’s cage (1970 
Lab IC 1397 (Punj) (FB)) (supra) relied 
upon by Mr. Gupte, the relevant rule | 
relating to Constables was noticed by the 
Full Bench and it was observed (at page, 
1403 of Lab IC}: ` 
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“In thig rule, mention is made of selec- 
tion grade Constables but we are told 
that the category of selection grade 
Constables has been abolished and there 
are only Constables who are brought on 
List ‘B’ for being sent to the Lower 
School Course. List ‘A’ is maintained 
under R, 13.6 by each Superintendent of 
Police from amongst the Constables eli- 
gible under R. 13.5 for promotion to a 


selection grade of Constables. The num- 


ber of names in the list ig not to exceed 


-twenty per cent of the establishment of 


the grade in the District. Out of the Con- 
stables whose names are brought on 


’ List ‘A’, selection has to be made of those 


Constables who are considered suitable 
as candidates for the Lower School 
Course. The names of the Constables 
considered suitable for the Lower School 
Course are entered in List ‘B’ with the 
approval of the Deputy Inspector-Gene- 
ral of the Range. It is thus clear from 
this provision that every Constable 
brought on List ‘A’ has no right to go 


for the Lower School Course. A method 


of selection hag been provided for sending 
the Constables on List 'A’ for that course, 
that is, the suitability of each Constable 
on List ‘A’ has to be seen by‘ the Super- 
intendent of Police of the District under 
whom he is working and has ‘to be ap- 
proved by the Deputy Inspector-General 


. of the Range. In that case the provision 
_ for selection has been made in the rule 





at stage of sending for Lower School 
Course. Those Constables who successful- 
ly pass the Lower School Course and are 


considered eligible for promotion as Head. 


Constables will be admitted to List ‘C’ 
under R, 13.8. It is thus evident that the 
second selection for being admitted to 
List ‘Œ starts after a Constable on 
List ‘B’ passes the Lower School Course. 
His admission to List 'C’ will not be auto- 
matic thereafter but it will have to be 
considered whether he is fit for promo- 
tion to the rank of Head Constable. For 
that purpose the marking in sub-r. 13.5(2) 
and the notes of the Superintendent of 
Police or furnished by Gazetted Officers 
under whom the Constable hag worked, 
on his qualifications and character are to 


be taken into consideration when admit- ` 


ting him to List ‘C’ and promoting him 
as Head’ Constable.” 


15. These observations do not bear out 
the contention of Mr. Gupta that the 


process of promotion of a Constable be- 


‘gins after a Police Constable passes the 


Lower School Course. The Full Bench 
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compared the phraseology employed in 
Rr. 13.7 and 13.9 and observed: 


“The omission to meke a provision for 
selection at the stage of sending the 
Head Constables for the Intermediate 
School Course in R. 13.9 like the one 
made in R. 13.7 leadg to the conclusion 
that the omission by the rule making 
authority was deliberate and the only 
inference that can be drawn from this 
omission is that no Head Constable ig to 
be deprived of his right, to go for the 
Intermediate School Course in order to 
qualify himself for consideration for pro- 
motion to the next rank of Assistant Sub- 
Inspector of Police.” 


16. A similar question came up for 
consideration before B. R. Tuli, J., in 
Ram Labhaya v. State of Punjab, 1972 
SLR 775 (Punj), and the learned Judge 
observed ag under :— 


“I do not consider that the change in 
the method of selection affects the Fun- 
damental Rights of the Police Constables 
under Art. 16 of the Constitution. Pre- 
viously, it was the opinion of the Super- 
intendent of Police concurred in by the 
Deputy Inspector-General of the range 
that prevailed on the basis of service re- 
cord of each Constable. Under the 
amended rules, the decision of the De- 
partmental Promotion Committee is to 
prevail and that Committee ig to be con- 
stituted by the Inspector-General of 
Police. In addition to tests in parade and 
general law, interview and examination 
of records have also been provided so that 
it cannot be said that the service record 
of such Constable will not be considered. 
Some method of selection has to be pro- 
vided for because of the limited number 
of seats in the Police Training College at 
Phillaur ag compared with the large 
number of Constables employed in each 
District. The underlying ideais that only 
those Constables should be selected for 
qualifying courses for further promotions 
who show promises of becoming good, 
efficient and honest Police Officers, The 
subjects prescribed for selection are quite 
relevant to the duties that will have to 


be performed by the Constables after 
they obtain further promotions. In my 
opinion, therefore, thig rule cannot be 
struck down on the ground of violation 
of Art. 16 of the Constitution merely be- 


-cause the method of selection has been 


changed.” | 
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17. In the face, of these observations, 
it cannot be justifiably argued on behalf 
of the petitioners that they have a right 
to join the Police Training College with- 
out undergoing the process of selection 
contained in R. 19.14. This rule aims at 
improving the efficiency of the service 
jand has equal application to the cases of 
all enlisted Constables, It cannot be struck 
down as violative of Art. 16 of the Con- 
‘stitution. an 


18. The second point raised by 
Mr. Gupta doeg not deserve any serious 
attention. Rule 19:14 lays down that the 
Constables should! be put through a Re- 
fresher Course of drill and instruction 
in the Headquarters School, examined at 
the end of this course in competition and 
selected for the: Course three months 
before they are due at the Police Train- 
ing School. It is not disputed that all of 
them were put through the same course 
and examined in competition at its end. 
The only grievance made ig that the 
selection had not'been made 3 ' months 
before they were due at the Police Train- 
ing School. If this argument is allowed to 
prevail, then the petitioners ‘themselves 
would not be able to seek admission to 
the Police Training School. The peti- 
tioners, who participated in. the short 
course in the hope of being selected, can- 
not be allowed to raise this argument in 
proceedings under Art. 226 of the Con- 
stitution after they failed to make the 
grade. oF 


19. No other point was raised before 
us. ; 


28. For the reasons mentioned above, 
we find no force in this petition and 
order the same to be dismissed. No costs 

R. S.. NARULA, C,.J.:— I agree, 

P. C. JAIN, J.: — I also agree. © 

GURNAM SINGH, J.: — So do I, 

R. N. 


MITTAL, J.: — I concur. 
g ee Os rac 
| Petition dismissed, 
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FULL BENCH 
PREM CHAND JAIN, |. BHOPINDER 
SINGH DHILLON AND M. R 
SHARMA, JJ.f a 
Piara Singh, Petitioner v. The Finan- 
cial Commissioner, Revenue, Punjab, 
Chandigarh and others, Respondents. 
Civil Writ No. 3641 of 1972, D/- 11-1 
1977.* f 


Pepsu Tenancy and Agricultural Lands 


Act (13 of 1955), S. 8 (as amended by 
Act 15 of 1956) — Whether S. 8 affords 
additional ground of ejectment — Extent 
of security provided by the section — 
Landlords who can take benefit of S. 8 
— 1970 Pun LJ 255 (Financial Commr.— 
Punj.); 1974 Pun LJ 537 (Financial Com- 
missioner—Punj.), Overruled. , 
` Per majority, Sharma,. J.’ contra— 
S. 8 of the Pepsu Tenancy and Agricul- 
tural Lands Act, 1955, as amended by the 
Pepsu Tenancy and Agricultural Lands 
affords 
an additional ground of .ejectment 
to a landlord for ejecting a ten- 
ant „brought on. the land after 
October 30, 1956, the date on which 
the Second Amendment Act came into 
force. The object of enacting S. 8 seems 
to. be that it permits a land-owner hold- 
ing permissible area to induct a tenant 
and not to be deterred by the provisions 
of the Act. Otherwise no landowner 
would induct a tenant and the land may 
remain fallow. ‘Moreover, the 
“Subject to the provisions of S. 7”, as 
have been enacted in 5S. 8, cannot be 
read to mean that even if a tenant de- 


faults and is liable to be ejected on any , 


of the grounds, still he could not be 
ejected before the expiry of three years. 
These words have to be read to mean 
that a tenant, who is inducted after the 


words 





Second Amendment Act, shall be Hable | 


to -be ejected even before the expiry of 
three years in case’ he becomes liable to 


+(Note— In this case, the Judges of the 


Full .Bench differ in their views, The 
majority view is taken by Prem Chand 
"Jain and Bhopinder Singh Dhillon, JÍ. 
end the minority, by M. R, Sharma, J. 
The judgments in the case are printed 
In the order in which they are given 
in the certified copy.—Ed.) 


"(Decided by Full Bench on order of re- 
ference made by Harbans Singh C. J. 
and B. R. Tuli, J. on 17-1-1973.) 


LU/LU/E469/77/DBZ ` 
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be ejected as provided under S. 7 of the 
Act. If the legislature had intended that 
even though a tenant has become Liable 
to be ejected on any of the grounds ‘as 
.provided under S. 7 he could. not be 
ejected for a period of three years, in- 
stead of the words “Subject to the pro- 
visions of S. 7”, the words would have 
been “Notwithstanding the provisions of 
S. 7”. The opening words of S. 7 (1) “No 
tenancy shall be terminated except in 
accordance with the provisions of this 
Act or except on any of the following 
grounds” also make it clear that the 
ground given in S, 8 is independent of 
S. 7. These words clearly indicate that a 
tenancy can be terminated in accordance 
with the other provisions of the Act also. 
1970 Pun LJ 579; 1971 Pun LJ 200; 1974 
Pun LJ 537 (F C—Punj), Approved; 1970 
Pun LJ 255 (F C—Punj), Overruled. 
(Paras 7, 8, 9, 15) 
As S. 8 is to be interpreted that it pro- 
vides an additional ground for ejectment 
in the sense that the landowner can eject 
a tenant from the reserved area or from 
the area under the permissible limit, 
all landowners including those mention- 
ed in the proviso shall have the right. 
to avail of the said ground, and in the 
case of the landowners mentioned in the 
proviso, the embargo of three years will 
not be available. 1974 Pun LJ.537 (F C 
Pun]), Overruled. (Para 13) 


Section 8 affords security of tenure ‘to 
tenants not covered under the proviso to 
S. 8 of the Act, to the extent of three 
years only, and no further and in the 
case of landowners covered under the 
proviso, no such security of tenure is 
provided for. (Para 16) 


A big landowner can avail of the pro- 
visions of S. 8 for the ejectment of the 
tenant from his reserved area and a small 
landowner can also equally avail of ‘the 
ground as given in S. 8 for. the eject- 
ment of the tenant. (Para 17) 

Per Sharma, J— S. 8 of the Act does 
not afford an additional ground of eject- 
ment to a landlord for ejecting a tenant 
brought on the land after Oct. 30, 1956, 
the date on which the Second Amend- 
ment Act came into force. : 

This section’ does -afford additional 
security of tenure to tenants other than 
those of the persons mentioned in “the 
proviso inasmuch as it entitles them > to 
remain on land for a minimum period 
of three years, come what may. 

Only those landlords who are mention- 
ed in proviso to S. 8 of the Act can take 
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benefit thereof subject to the 
appearing under S. 7 of the Act. 
(Para 58) 

Cases Referred : Chronological Paras 
1974 Pun LJ 537 (Financial Commr., 
Punj) 12 


proviso 


1971 Pun LJ 200 4, 5, 22, 23, 
24, 25, 55 

1970 Pun LJ 255 (Financial Commr., 
Punj) 12 
1970 Pun LJ 519 - 4, 12, 55 


1970 Pun LJ 668 (Financial Commr., 


‘Punj) 12 
(1968) 47 Lah LT 193 (Financial Commr., 
Punj) 4 
(1967) 46 Lah LT 232 (Financial Commr., 
Punj) ` i 
AIR 1959 Punj 1 (FB) 51 
AIR 1957 SC 628 27 
AIR 1955 SC 830 53 
(1877) 5 Ch D 901:36 LT 600, fetes 
v. Guy 26 
(1876) 1 Ex D 411: 35 LT 860, Hill v. 
Hall 51 
(1584) 3 Co Rep 7a: 76 ER 637, Heydon’s 
Case 27, 
D. S, Kang, for Petitioner; Sunder 


Lal Ahluwalia, for Respondent No. 4 


B. S. DHILLON, J. (Majority View):— 
The following questions of'law have been 


-referred to this Full Bench by a Division 


Bench vide orders dated Jan. 7, 1973:— 

1. Whether S. 8 of the Pepsu Tenancy 
and Agricultural Lands- Act, 1955, as am- 
ended by the "Pepsu Tenancy and Agii- 
cultural Lands (Second Amendment) Act, 
1956. affords an additional ground of 
ejectment to a landlord for ejecting a 
tenant brought on the land after Oct. 30, 
1956, the date on which the Second Am- 
endment Act came into force? 

2. Whether S. 8 ibid- affords security 
of tenure to tenants brought on the land 
after Oct. 30, 1956, and if so, what is the 
extent of that security? 

3. Who are the landlords who can take 
benefit of provisions of S. 8 ibid? 

“2, In order to’ answer: these ques- 
tions, the legislative history of the rele- 
vant provisions: of the Pepsu -Tenancy 
may 
usefully be stated: In 1953, the Pepsu 
Tenancy and Agricultural Lands Act, 
1953, (President’s Act No.8 of 1953) was 
promulgated, ‘The said’ Act was repealed 
by the Pepsu- Tenancy and Agricultural 
Lands Act, 1955, (hereinafter referred to 
as the Act). Chapter I of the Act deals 


-with preliminary matters including the 


definition of permissible limit. Chapter 
H deals with the reservation of land for 
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personal cultivation. Chapter III deals 
with the- general rights of tenancy. Pro- 
visions of Ss. 7 and 8 of the Act béfore 
enactment of the Second Amendment 
Act, 1956, are as under: — 

"7, Termination of tenancy. (1) No ten- 
ancy shall be terminated except in ac- 
cordance with the provisions of this Act 


or except on any of the following 


grounds, namely:— 


(a) that. the land comprising the ten- 


ancy has been reserved by the land 
owner for his personal cultivation in ac- 
cordance with the provisions of Chapter 
Tl: . 

Provided that no.tenant shall be eject- 
ed under this clause after the expiry of 
a period of five years from the ‘com- 
mencement of the President’s Act. 

Explanation The said period of five 
years shall commence— 

(i) in the case of a widow, on the ter- 
mination of the life ‘interest of the 
widow; 

(ii) in the case of a minor, on the at- 
tainment of majority; and 

(iii) in the case of a member of the 
Armed Forces of the Union, on his dis- 
charge or retirement from service, as 
the case may be; ` 


(b) that the tenant has failed. to pay- 


rent within a period of six months after 
it falls due; 

(c) that the tenant, not being a widow, 
a minor or a member of the Armed 
Forces of the Union has, after the com- 
mencement of the, President’s Act, sub- 
let without the consent in writing of the 
landowner, the land comprising his ten- 
ancy or any part thereof; 

(d) that the tenant has, without suffi- 
cient cause, failed to cultivate personally 
such land, in the manner and to the ex- 
tent customary in the locality in which 
such land is situated: 

(e) that the tenant has used such land 
or any part thereof in a manner which 
is likely to render the land unfit for the 
purpose for which it was leased to him; 

(£) that the tenant, on demand in writ- 
ing by the landowner, has refused to 
execute a Kabuliyat agreeing to pay rent 
in respect of his tenancy in accordance 
with the provisions of Ss. 9 and 10. 

(2) ‘Notwithstanding anything contain- 
ed incl. (a) of sub-sec. (1), a landowner 
holding thirty standard acres or- less of 
land may, within a period of five years 
from the commencement of the 
dent’s Act, eject any tenant from such 
land within the permissible limit if he 
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requires such land for personal cultiva- 
tion. 

Explanation 1— For the purposes of 
determining the permissible limit, all 
lands held by the landowner as such 
landowner for personal cultivation im- 
mediately before the commencement of 
the President’s Act-shall be included, 

Explanation 2—- In the case of a 
widow, minor or a member of the Arm- 
ed Forces of the Union, the Explanation 
to cl. (a) of sub-sec. (1) shall apply. 

8. Restoration of possession of land to 


tenant if landowner fails to cultivate 
land personally.— i 
(1) Whether a landowner who has 


taken possession of any land by ejecting 
any tenant therefrom on the ground that 
he requires the land for personal culti- 
vation fails to cultivate such land per- 
sonally within one year from the date 
où which he took possession thereof or 
ceases to cultivate such land personally 
in any year during a period of four years 


..next following, the tenant may make an 


application to the prescribed authority 
for restoration of such land to him. 

(2) On receipt of an application under 
sub-sec. (1), the prescribed authority 
after giving to the landowner concerned 
an opportunity of being heard and after 
holding such enquiry as it may deem fit 


may restore possession of such land to 
the tenant.” 


3. The Pepsu Tenancy and Agricul- 
tural Lands (Second Amendment) Act, 
1956, (Pepsu Act No. 15 of 1956) made 
certain amendments and the provisions 
of Ss. 7, 7-A and 8 of the Act after am- 
endment read as under:— 

“7. Termination of tenancy.— 

(1) No tenancy shall be terminated 
except in accordance with the provisions 
of this Act or except on any of the fol- 
lowing grounds, namely:— 
die) (Omitted by Pepsu Act No. 15 of 

5 

(b) that the tenant has failed to pay 
rent within a period of six months after 
it falls due: 

Provided that no tenant shall be eject- 
ed under this clause unless he has been _ 
afforded an opportunity to pay the 
arrears of rent within a further period 
of six months from the date of the de- 
cree or order’ directing his ejectment and 
he has failed to pay such arrears during. 
that period; i 

(c) that the tenant, not being a widow, 
a minor, an unmarried woman, a mem-< 
ber of the Armed Forces of the Union or 
a person incapable of cultivating land by. _ 
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reason of physical or mental infirmity, 
has after commencement of the Presi- 
dent’s Act, sublet without the consent in 
writing of the landowner, the land com- 
prising his tenancy or any part thereof} 
- (ad) that the tenant has, without sufi- 
cient cause, failed to cultivate personally 
such land, in the manner and to the ex- 
tent customary in the locality in which 
such land is situated; 

(e) that the tenant has used such land 
or any part thereof in a manner which 
is likely to render the land unfit for the 
purpose for which Tt was leased to him} 

(f) that the tenant, on demand in writ- 
ing by the landowner has refused to 
execute a Kabuliyat agreeing to pay 
Tent in respect of his tenancy in accord- 
ance with the provisions of Ss, 9 and 10. 

7 (2) (Omitted by Pepsu Act No, 15 of 

1956). 
7-A. Additional ground for termina- 
tion of tenancy in certain cases: (1) Sub- 
ject to the provisions of ‘sub-sections (2) 
and (3), a tenancy subsisting at the com- 
mencement of the Pepsu Tenancy and 
Agricultural Lands (Second Amendment) 
Act; 1956, may be terminated on the fol- 
lowing grounds in addition ‘to the 
grounds specified in S. 7, namely:— 

(a) that the land comprising the ten« 
ancy bas been reserved by the land- 
owner for his personal cultivation in ac- 
cordance with the provisions of Chap- 
ter II; 

(b) that the landowner owns `: thirty 
standard acres or less of land end the 
land falls within his permissible limit: 

Provided that no tenant other than a 
tenant of a landowner who is member 
of the Armed Forces of the Union shall 
be ejected under this sub-section— 

4i) from any area of land if the area 
under the personal cultivation of the 
tenant does not exceed five standard 
acres, or 

(ii) from an area of five standard acres, 
ff the area under the personal cultiva- 
tion of the tenant exceeds five standard 
acres, 
until he is aHotted by the State Govern- 
ment alternative land of equivalent value 
in standard acres. 

(2) No tenant, who immediately pre~ 
ceding the commencement of the Presi- 
dents Act has held any land continu- 
ously for a perfod of twelve years or 
more under the same landowner or his 
predecessor In title, shall be ejected on 
the grounds specified in sub-sec. (1)~— 

(a) from any area of land, if the area 
under the personal cultivation of the 
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tenant does not exceed fifteen standard 


‘acres, or 


{b) from any area of fifteen standard 
acres, if the area under the personal cul- 
tivation of the tenant exceeds fifteen 
standard acres; 


Provided that nothing in this sub-sec~ 
tion shall apply to the tenant of a land- 
owner who, both at the commencement 
of the tenancy and the commencement of 
the President’s Act, was a widow, 2 
minor, an unmarried woman, a member 
of the Armed Forces of the Union or @ 
person incapable of cultivating land by 
reason of physical or mental infirmity. 


Explanation.— In computing the period 
of twelve years, the period during which 
any land has been held under the same 
Jandowner or his predecessor-in-title by 
the father, brother or son of the tenant 
shall be Included. i 

(3) For the purposes of computing 
under sub-secs. (1) and (2) the area of 
land under the personal cultivation of a 
tenant, any area of land owned by the 
tenant and under his personal cultivation 
shall be included. 

8. Security of tenure to certain ten- 
ants.— ‘Gubject to the provisions of S. 7, 
every tenant admitted after the com- 
mencement of the Pepsu Tenancy and 
Agricultural Lands (Second Amendment) 
Act, 1956, shall hold land for a minimum 
term of three years: - 

Provided that nothing herein shall 
apply to the tenant of a person who is 


a widow, a minor, an unmarried woman, 
. a member of the Armed Forces of the 


Union or a person incapable of cultivat- 
ing land by reason of physical or men- 
tal infirmity.” 

4. The question whether S. 8, as re- 
enacted, provides an additional ground 
of ejectment of a tenant came for con- 
sideration before this Court in Randhir 
Singh v. Financial Commissioner, 1970 
Pun LJ 519, and it was held by learned 
brother P. C. Jain J. that Section 8 pro- 
vides an independent ground of eviction 
and a tenant inducted after the enforce- 
ment of the Pepsu Tenancy and Agricul- 
tural Lands (Second Amendment) Act, 
1956, can be ejected after the expiry of 
three years without proving any of the 
conditions specified in S. 7 of the Act 
This view of the learned single Judge 
was affirmed by a Division Bench of this 
Court in Devi Chand v. Financial Com- 
missioner, Haryana, 1971 Pun Ly 200. 
The correctness of the view taken by 
that Division Bench was assailed before 
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a Division Bench in the present case and, 
therefore, their Lordships referred the 
` questiong of law referred to above, to a 
Full Bench. It may not be out of place to 
. mention here that earlier the learned 
Financial Commissioners of Punjab in 
Dina v. Dalip Singh, (1967) 46 Lah LT 
232, end Avtar Singh v. Smt. Kaki, (1968) 
47 Leh LT 193, also took the same view. 
5. After hearing the learned counsel 
for the parties, we. are of the considered 
opinion that no fault can be found with 
the view taken by a Division Bench of 
this Court in Devi, Chand’s case (1971 
Pun LJ 200) (supra), With a view to in- 
terpret the provisions of S. 8 of the 
Amended Act, the legislative history of 
the provisions of S. 7 .which provided 
grounds for ejectment under the Act, 
and subsequent amendment made under 
1956 Act has to be kept in view. The 
relevant provisions of both the Acts 
have already been reproduced in the 
earlier part of the judgment. It would 
be seen that in the 1955 Act a tenant of 
a big land owner could be ejected by 
the landowner from the reserved area 
on the ground of self-cultivation. Simi- 
larly, according to the provisions of sub- 
sec. (2) of S. 7 of'the 1955 Act, a land- 
owner holding 30 standard acres or less 
of land could eject a tenant on. the 
„ground of personal cultivation but this 
could be done within a period of five 
years from the commencement of the 
President’s Act, 1953. Section 8 of the 
‘1955 Act provided that where a land- 
owner, who has taken ‘possession of any 
land by ejecting any tenant therefrom 
on the ground that he requires the land 
for personal cultivation fails to cultivate 
such land personally within one year 
_ from the date on which he took posses- 
sion thereof or. ceases to cultivate such 
Tand personally in any year during a 
period of four years next following, the 
tenant may make ‘an application to the 
prescribed authority for restoration . of 
such land to him. 
In the Second Amendment Act 1956, 
8. 7-A was incorporated which dealt with 
i tenancy and according to 
cis. (a) and (b) of sub~sec. (1) of S. 7-A, 
a big: landowner could eject a tenant 
from the reserved area and a small land- 
owner could also eject a tenant without 
there being reference to any other 
ground of ejectment. However, two con- 
ditions were laid down that the tenants 
in that case must have under personal 
cultivation area to the extent of 5 stand- 
ard acres and in case the tenant had 
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more than § standard acres in personal 
cultivation, he could be ejected from an 


area excess of 5 standard acres of. land,- 


It is no doubt true that S. 7-A deals 
with the tenancy subsisting at the com- 
mencement of the Second Amendment 
Act of 1956, but the fact remains . that 
it allowed the big landowners qua thé 
ceserved area and the small landowners 


` qua the erea owned by them to eject the 


tenant from the area within the per- 
missible limits; It would be seen from 


‘the provisions of S. 32-E of the Act. that 
the surplus area with the big landowners. 


vested in the State and thus every big 
landowner remained owner of the per- 


missible area whereas the small land- 


owner also could own up to the permis- 


sible limit. Section 7-A provided addi-- — 
tional grounds for ejectment from: the 


reserved area or the area under permis- 
sible limit regarding the existing tenan- 
cies. It is In this background that the 
provisions of amended S. 8 of the. Act 
have to be construed. It would be seen 
that the interpretation given to the pro- 
visions of S. 8 of the Act by the Divi- 


sion Bench in Devi Chand's case’ (supra) 
brings out a clear intention of the Legis-" 


lature in providing that all the tenants 
inducted on the land after the enforce- 


ment of the Second Amendment ‘Act of. 


1956, should in general terms have three 


years’ protection from being ejected by `’ 


the big landowners from their reserved 
area and by the small land owners from 
the area within their permissible limits. 
The proviso to S. 8 provides a few ex- 
ceptions and the same being -that the 


tenants of a widow, a minor, an unmar-. 
Armed 


ried woman, a member of the 
Forces of the Union or a person incap- 
able of cultivating land by reason of 


physical or mental infirmity, shall not . 


have the protection of three years, 
6. Reference may also be made to 


the provisions of S. 32-E of the Act,’ 


which are as follows:—~ 


“32-E. Vesting of surplus area in the 
State Government: Notwithstanding any- 
thing to the contrary contained in -any 
law, custom or usage for the time: being 
in force. and subject to the provisions 


of Chapter IV after the date on which- 


the final statement in respect of land- 


owner or tenant is published in the OM- - 


cial Gazette, then— 


(a) in the case of the surplus area of 
a landowner or in the case of the sur- 
plus area of a tenant which is not in- 
cluded within the permissible limit of 
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the landowner, such area shall, on the 
date on which possession thereof is taken 
by or on behalf of the State Govern- 
ment, be deemed to have been acquired 
by the State Government for a public 
purpose and all rights, title and interest 
(including the contingent interest, if any, 
recognised by any law, custom or usage 
for the time being in force) of all per- 
sons in such land shall be extinguished, 
and such rights, title and interest shall 
vest in the State Government free from 
encumbrances created by any person; 
and 

(b) in the case of the surplus area of 
a tenant which is included within the 
permissible limits of the landowner, the 
right and interest of the tenant in such 
area shall stand terminated: 


` Provided that for the purposes of 

cl. (a), where any land falling. within the 
surplus area is mortgaged with posses- 
sion, only the mortgagee rights shall 
vest in the State Government.” 


7. The argument that the tenants of 
reserved area of a big landowner and 
that’ of permissible area of a small land- 
owner inducted after the Second Am- 
endment Act stand on a better footing 
and they cannot be treated at par with 
the tenants before the Act and can only 
be evicted if the conditions of S. 7 are 
satisfied irrespective of the fact that the 
period of three years provided in S, 8 
has expired, is without any merit. It is 
here that one has to refer back to Sec- 
tion 32-E which provides for extinguish- 
ment of the rights of ownership in the 
land more than the permissible area. The 
object of enacting S. 8 seems to be that 
it permits a landowner holding permis- 
sible area to induct a tenant and not to 
be deterred by the provisions of the Act. 
Otherwise no landowner would induct a 
tenant and the land may remain fallow. 

8. Moreover, the words “Subject to 
the provisions of S. 7” as have been en- 
acted in Section 8, cannot be read to 
mean that even if a tenant defaults and 
is liable to be ejected on any of the 
grounds, still he could not be 
before the expiry: of three years, These 
words in my view have to be read to 
mean that a tenant, who is inducted after 
the Second Amendment Act, shall be 
liable to be ejected even before the ex- 
piry of three years in case he becomes 
liable to be ejected as provided under 
S. 7 of the Act. Any other interpretation 
of S. 8 would mean that even though a 
tenant has become Hable to be ejected 
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` three years according to the 


ejected. 
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on any of the grounds as provided under 
S. 7 (he) could not be ejected for a period 
of three years. If the Legislature had 
intended this, instead of the words “Sub- 
ject to the provisions of S. 7”, the words 
would have been ‘Notwithstanding the 
provisions of S. 7”, but this is not so. 

9. The opening words of sub-sec. (1) 
of S. 7, “No tenancy shall be terminated 
except in accordance with the provisions 
of this Act or except on any of the fol- 
lowing grounds” also make it clear that 
the ground given in S. 8 is independent 
of S. 7. These words clearly indicate 
that a tenancy can be terminated in ac- 
cordance with the other provisions of 
the Act also. In case the Legislature had 
intended S. 8 to be dependent on the 
provisions of S. 7, then the opening 
words of sub-sec. (1) would have been 
“No tenancy shall be terminated except 
on any of the following grounds,” 

10. The contention of the learned 
counsel for the petitioner is that the 
words “Subject to the provisions of S. 7” 
in S. 8 should be read as “notwithstand- 
ing the provisions of S. 7” and S. 8 be 
interpreted to say that even if a tenant 
makes himself liable to be ejected on the 
grounds mentioned in S. 7 of the Act, 
still he cannot be ejected for a period of 
provisions 
of S. 8 This contention ie without any 
merit. This interpretation will lead to 
anomalous results. Firstly, the Legisla- 
ture clearly provided that the provisions 
of S. 8 are subject to the provisions of 
S. 7 so that S. 7 is independent of the 
provisions of S. 8. We cannot rewrite 
these words to give completely opposite 
meaning to the intention of the Legisla- 
ture. Secondly, if the contention of the 
learned counsel for the petitioner is ac- 
cepted, it would be seen that even if the 
tenant has not paid a single penny tothe 
landowner, still he will not be liable to 
be ejected for a period of three years 
and further the landowner, who even 
owns land to the extent of two acres, 
happens to give the land on tenancy at a 
time due to physical incapacity, he 
would not be able to get the land back 
until and unless a tenant is proved to be 
liable to be ejected under any of the 
clauses of S. 7. Similarly, a soldier, small 
landowner, serving in the Army, if he 
gets disabled, will not be able to get his 
land back from a tenant until and unless 
he proves the lability of the tenant to 
be ejected under any of the clauses of 
S. 7 of the Act. This does not appear to 
be the intention of the Legislature. By 
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providing: S. 7-A in the Amendment Act 
of -1956, the Legislature dealt with the 
existing tenancies and by making provi- 
sions ‘in S. 8, the Legislature provided 
for the tenancies to be created after the 
Second Amendment Act of 1956, an addi- 
tional -ground to landowners to evict the 
tenant from the reserved area or from 
the area owned by a small landowner 
within the permissible limits indepen- 
dent of the grounds mentioned in S. 7 
of the Act. However, such tenants can- 
not be evicted before a minimum period 
_ of three years subject to the cases pro~ 
_ vided. for under the proviso. 

11. It is difficult: to uphold the con- 


` tention of the learned counsel for the 


petitioner that the ‘Second Amendment 
Act of 1956, was only for the benefit of 
the tenants. On thd other hand, looking 
at the ‘provisions of the Act as a whole 
the original and'the amended Acts 
emerge as a rational measure of land re- 
forms having slashed down the owner- 
ship of the big landowners to the extent 
of permissible area and at the same time 
‘giving protection to the big . landowners 
regarding their reserved area and the 
small land owners regarding the area 
'. within their permissible limits. 

‘12. .The learned counsel for the peti- 
tioner has referred to a decision of the 
Financial Commissioner in Mohd. Shafi 
v. Jangir Singh, 1970 Pun LJ 255. We 
_ are unable to agree with the interpreta- 
_tion given by the learned Financial Com- 
missioner. He has wrongly interpreted 


"the section and has also failed to give 


the words of S. 8 its true meaning. Re- 
ference has also been made by the learn- 
< -ed counsel for the petitioner to a deci- 
-., sion of the learned’ Financial Commis- 
' -sioner in Joginder Singh v. Sukhdaik 
` Singh, 1974 Pun LJ 537, and it has been 
‘contended that the ` learned Financial 
-. Commissioner took the view that S. 8 
~ of the Act does not provide a separate 
ground for ejectment. This contention is 
without any merit. The learned Financial 
Commissioner, on the other hand, has 
followed a Single Bench decision of this 
court in Randhir Singh’s case (1970 Pun 
LJ 519) (supra) and has also noticed the 
decision of the learned Financial Commr. 
- In Ram Sarup v. Didar Singh, 1970 Pun 
LJ 668, for holding that S. 8 of the Act 
provides something in addition to what 
has been laid down in 5. 7 as grounds for 





‘In the sense that the . 
eject a tenant from the reserved areal _ 
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viso to S. 8 of the-Act will not’ be- en= 7 
titled to avail of the additional ‘ground™: 


of ejectment as provided under S. 8, 


The: learned Financial Commissioner ob Es 


served as follows:— 

“In other words, a tenant of a normal 
person would be entitled to remain on 
his tenancy for a minimum period oł 


three years, but a tenant of a mentally . 


unsound landowner would be liable to 
be ejected even before the expiry of the 
term of three years provided the eject» 


ment is otherwise possible under S. 7.” ` 





13. The proviso added in this. finding 


by the learned Financial Commissioner” 


appears to have been added inadvertent~ 
ly. In any case, this finding is erroneous. 
If S. 8 is to be interpreted that it pro» 
vides an additional ground for ejectment 
landowner 


or from the area under the permissible 


limit as the same is being interpreted, in| ` 
that case, all landowners including those}: 
mentioned in the proviso, shall have thej 


Tight to avail of the said ground, and in. 
the. case of the landowners mentioned in 


the proviso, the embargo of three -years|. ° 
will not be available. To this extent the! - 
decision of the learned Financial Com- «. 
- missioner is incorrect and we secordings! 


ly overrule the same. 


‘14. No other argument has been ‘pres 


sed before us. 


15, For the reasons recorded above, 


we answer question No, 1 in the afirma- 


tive. 
16. As regards question No. 2, the 


answer is that S. 8 affords security of| 


tenure to tenants not covered under thì 
proviso to S. 8 of the Act, to the extent 


of three years only, and no further and]. 


in the case of landowners covered under 
the proviso, no such security of tenure 
fs provided for. Question No. 2 is,’ “there- 
fore, answered accordingly, 

17. As regards the answer to the third 
question, in our opinion, a big . land- 
owner can avail of the provisions of S. 8 
for the ejectment of the tenant from his’ 
reserved area and a small landowner 


can also equally avail of the ground as| 


given in S. 
tenant, 
18-19. The questions of law having 


8 for the ejectment of the 


‘been answered, this writ petition be _ 


placed before a Division Bench for ite 


can} `| 
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M.. R. SHARMA, J. (Minority view):— 
"20, The -petitioner was cultivating as a 
tenant 16 Bighas and 2 Biswas of land 
belonging to respondent No. 4 situate in 
village Bakhshiwala, tehsil Rajpura, dis- 
trict Patiala since 1961. On Sept. 24, 1968 
respondent No. 4 filed a suit for eject- 
ment and arrears of rent’amounting to 
Rs. 631.14 for the crops from Kharif 1965 
to Rabi 1968 against the petitioner in the 
Court of Assistant Collector, lst Grade, 
Rajpura. A decree for ejectment from 
the land in dispute and for arrears of 
rent ‘was passed against the petitioner on 
Jan. 7, 1970. 


21. The petitioner went in appeal be- 
fore the Collector, who allowed the same 
and ordered that the petitioner be allow- 
ed to pay the arrears of rent within a 
period of six months from Jan. 13, 1972, 
failing which he would be ejected from 
the land in question. In response to this 
order, the petitioner deposited the ar- 
rears of rent for which a decree had 
been passed against him within the pre- 
scribed period. Respondent No. 4 then 
filed an appeal before the Commissioner 
Patiala, who vide his order dated July 
21, 1972, Annexure '‘'C’ held that the 
ejectment of the petitioner could not be 
ordered under S. 7 of the Pepsu Tenancy 
and Agricultural Lands Act, 1955 (here- 
inafter called the Act), but the eject- 
ment of the petitioner could be ordered 
under S. 8 of the Act where the land is 
required’ for self-cultivation of the 
owner in cases where three years’ ten- 
ancy had been completed. The judgment 
rendered by the Collector was reversed 
and the petitioner was ordered to be 
ejected. 
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22. The revision petition filed by the 
petitioner against the order of the Com- 
missioner was dismissed by the learned 
Financial Commissioner vide his order 
dated Nov. 9, 1972. Before the learned 
Fihancial Commissioner, it was argued 
on behalf of the petitioner that S. 8 of 
the Act merely provided the security of 
tenure to certain tenants and their eject- 
ment could be ordered only under S. 7 
or 7-A of the Act. The learned Financial 
Commissioner, however, relied upon -a 
Division Bench judgment of this Court 
in Devi Chand v. Financial Commr., 
Haryana, 1971 Pun LJ 200, and affirmed 
the order of eviction passed by the Com- 
missioner. 

23. The petitioner then challenged 
_ the order passed by the subordinate tri- 
°’ bunals in Civil Writ No. 3641 of 1972. 
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This petition came up for motion hear- 
ing before Harbans Singh, C. J. and 
P. C. Jain, J, on Nov. 16, 1972, and was 
dismissed in limine because of the Divi- 
sion Bench judgment in Devi Chand’s 
case (1971 Pun LJ 200) (supra). 

24. The petitioner then filed a- review 
petition which was allowed by the same 
Bench and the writ petition was admit- 
ted to hearing. The Bench observed as 
under: — 

“RA 69-72 í 

C.M. 8247-72 

In C. W. 3641-72. 

Mr. D. S. Kang says— ` 

(1) That S. 8 of the Pepsu Tenancy and 
Agricultural Lands Act, 1955, does not 
provide, any additional ground for eject- 
ment and that the Bench decision in 1971 
Pun LJ 200 taking the contrary view, 
requires reconsideration and 

(2) That in any case, in view of the 
proviso to S. 8 this S. 8 does not apply 
to the tenant of a widow and that the 
petitioner being admittedly a tenant of 
the widow, S. 8 and therefore the Bench 
decision, are not applicable. 

In view of the above we review our 
earlier decision and admit the writ pe- 
tition to a hearing before a DB and it 
would be for the DB after hearing the 
other side to refer to a larger Bench. 
Notice DB for an early actual date. No- 
tice re. stay for an early date. , 

Sd/- Harbans Singh, 
Chief Justice. 
Sd/- Prem Chand Jain, 
29-11-72 Judge.” 

25. The petition then came up for 
hearing before Harbans Singh, C. J. and 
B. R. Tuli, J., on January 17, 1973. After 
a detailed survey of the relevant legisla- 
tion on the subject, the Bench doubted 
the correctness of the view taken in Devi 
Chand’s case (1971 Pun LJ 200) (supra), 
and referred the following three ques- 
tions for decision by a Full Bench:— 

1. Whether S. 8 of the Pepsu Tenancy 
and Agricultural Lands Act, 1955, as 
amended by the Pepsu Tenancy and 
Agricultural Lands (Second Amendment) 
Act, 1956, affords an additional ground 
of ejectment to a landlord for ejecting 


‘a tenant brought on the land after Oct. 


30, 1956, the -date on which the Second 
Amendment Act came into force? 

2. Whether S. 8 ibid affords security 
of tenure -to tenants brought on the land 
after Oct. 30, 1956, and if so, what is 
the extent of that security? 

3. Who are the landlords who can take 
benefit of the provisions of S. 8 ibid? 
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26. This is how this reference has 
come up for decision before this Bench. 
As shall be seen hereinafter the statu- 
tory provisions which have to be inter- 
preted in this case are somewhat un- 
happily worded. In this situation, the 
Court is called upon to discover the in- 
tention of the Legislature. If the langu- 
age employed in a statute is unambigu- 
ous the task of the Court becomes much 
easier because the intention of the Legis- 
lature can be inferred from the words 
employed therein. A difficulty, however, 
arises when a statutory provision when 


read in isolation conveys a dif- 
ferent meaning from the one 
which it conveys when it is read 


elong with the other provisions of the 
statute. In that case it becomes the 
bounden duty of the Court to delve into 
the past for determining the real trend 
of the. legislation on a particular subject. 
It was observed by Jessel, -M. R. in 
Holme v. Guy, (1877) 5 Ch D 901— 

“The Court is not to be oblivious of the 
history of law and legislation. Although 
the Court is not at liberty to construe 
-an Act of Parliament by the motives 
which influenced the Legislature, yet 
when the history of law and legislation 
tells the Court and prior judgments tell 
this present Court what the object of the 
Legislature was, the Court is to see whe- 
ther the terms of the section are such as 
fairly to carry out that object and no 
other, and to read the section with a 
view to finding out what it means and 
not with a view to extending it to some~ 
thing that was not intended.” 


27. In R. M. D. Chamarbaugwalla v. 
Union of India, AIR 1957 SC 628, while 
speaking for the Court, Venkatarama 
Ayyar J., observed as under (at P. 631)— 

Now, when a question arises as to the 
interpretation to be put on an enactment, 
’ what the Court has to do is to ascertain 
the intent of them that make it’, and 
that must of course be gathered from 
the words actually used in the statute. 
That, however, does not mean that the 
decision should rest on a liberal inter- 
pretation of the words used in disregard 
of all other materials. “The literal con~ 
struction then’, says Maxwell on- Inter- 
' pretation of Statutes, 10th Edn. P. 19, 

‘has, in general, but prima facie prefer- 
‘ence, To arrive at the real meaning, it 
` is always necessary to get an exact con- 
~ ception of the aim, scope and object of 
- the whole Act; to consider, according to 

Lord Coke: (1) What was the law before 

the. Act was passed; (2) What was the 


T 


that, 
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mischief or defect for which the law had 
not provided; 
ment has provided; and (4) The reason 
of the remedy’. The reference here is to 
Heydon's case (1584) 3 Co Rep 7a: 76 ER 
637.” 


28. While discussing the question of 
literal interpretation the same learned 
Judge observed as under in Tirath Singh 


(3) What remedy Parlia-* 


v. Bachittar Singh, AIR 1955 SC 830 (at, 


P. 833):— 


“It is argued that if the language of 
the enactment is interpreted in its lite- 
ral and grammatical sense, there could 
be no escape from the conclusion ‘that 
parties to the petition are also entitled 
to notice under the proviso. But it is a 
rule 
‘Where the language of a statute, 
in its ordinary meaning and grammatical 


_construction, leads to a manifest contra- 


diction of the apparent purpose of the 


enactment, or to some inconvenience or ` 


absurdity, hardship or injustice, presu- 
mably not intended. a construction may 


be put upon it which modifies the mean- ~| 
ing of the words, and even the structure 


of the sentence.” 


29. Laws are enacted 
the existing evils as also for preventing 
the evils to have sway over the’ future 
march of society towards progress, The 
founding fathers gave to themselves a 


_Constitution for ensuring justice— social, 


economic and political, Article 39 (c) ot 
the Constitution lays down that the ope- 


ration of economic system should not re _ 


sult in the concentration of wealth and 
means of production to the common de- 
triment. Any impediment in the way of 
these lofty ideals has to be regarded as 
an evil. In a predominantly agricultural 
society land constitutes an important 
means of production. The feudal system 
left very little for the actual tiller of the 
soil and concentrated wealth in the hands 
of idle landlords, who appropriated ‘to 


- themselves the bulk of unearned incom® 


from land. The laws relating to agrarian 


for . aen l 


of interpretation well-established ` 


reforms were introduced in the country ` 


in order to remedy this evil. These laws 
are, therefore, to be interpreted in a 
manner which advances the intention of 


the legislature. A Court of law which is - 


eoncerned with administering these laws 
is under an obligation to also consider 
their historical background for finding 
out the real purpose for which they 
were brought on the statute book, The 
true import of these laws and the inten- 
tion of the Legislature. sometimes lie 
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buried, in the decent obscurity of the. 
language employed. It then becomes duty 
of a Court to tear the wordy veil and ta 
see that the substance is not allowed to 
get lost in the form, 

30. Under the Princely States which 
were later on merged together to form 
the Patiala and East Punjab States 
Union, commonly known as Pepsu, thers 
were various types of tenants under pro- 
prietors. By and large, they did not en- 
Joy any appreciable security of the 
tenures held by them. Popham Young, 
who conducted the Settlement of 1900- 
1908 in ‘the erstwhile State of Patiala, 
has said:— 

“In many cases in which the proprie- 
tary title had been in dispute between 
the main body of cultivating residents in 
the village, on the one hand, and, on the 
other, some individual who claimed the 
entire Biswedari right on the score of 
descent from the founder, or alleging 
that his admitted right as Mafidar cover- 
ed the proprietary title also, the State 
Courts: would often allot to the former 
the unasked for status of occupancy ten- 
ant. In fact, occupancy rights were gene- 
rally awarded as a kind of compensation 


to the unsuccessful claimants of pro- 
prietary rights, and often, I fear, as a 
sop to the conscience of officers who 


knew well that they were favouring men 
of their own class. There was through- 
out the State a strong offensive and de- 
fensive alliance between Ahlkar (off- 
cial) and Biswedar (landlord classes). 
The Ahlkar who was not a Biswedar 
generally contrived to become one, and 
the Biswedar found that it was neces- 
sary. to salvation to obtain a footing in 
the official camp. The tendency was for 
small proprietors, who happened to be 
share-holders in a village in which some 
one connected with the official class was 
an assignee of the revenue, or the owner 
of a predominant interest therein, to be- 
come. occupancy tenants and for old ten- 
ants in a Biswedari estate to sink to the 
level of mere tenants-at-will. Moreover, 
the influence of the landlord class led to 
the issue of a Hidayat in 1872 from the 
supreme authority in the State, making 
fit incumbent upon all occupancy tenants 
to pay kind rents.” 

31. The Biswedars and the landlords 
on the one side and the occupancy ten- 
ants and ordinary tenants on the other 
side, were continuously fighting with 
each other. In some of the areas of the 
‘erstwhile Patiala State, such as Sangrur 
” Bhatinda districts, the tenants just 
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refused to pay the landlords’ share of 
produce to him and the former (sic- 
latter?) just dare not. enter these areas 
to claim their dues. The ruler of the 
erstwhile State of Patiala issued Farman- 
i-shahi No. 6 -dated Hotibagh Palace, 
Patiala, the 11th March, 1947, which | 
noticed the progressively deteriorating 
occu- 
pancy tenants and laid down that land 
which was subject-matter of occupancy 
rights should be partitioned between the 
landlords and the tenants in certain spe- 
cified ratios. Since this measure did not 
achieve the desired end, it was followed 
by the Pepsu Abolition of Occupancy 
Tenures and Settlement of Land Dispu- 
tes Ordinance, 2006 which was issued on 
Aug. 15, 1949. It provided that those 
who were occupancy tenants within a 
period of seven years before March 11, 
1947, and had since been dispossessed 
would continue to be regarded as occu- 
pancy tenants. Elaborate machinery was 
provided for partition of land between 
landlords and occupancy tenants, and an 
option was for the first time given to 
the occupancy tenant to acquire the 
share of landlord. A better version of 
this law was then promulgated as Patiala 


‘and East Punjab States Union Abolition 


of Biswedari Ordinance, 2006 Bk. Sec- 
tion 11 of this Ordinance laid down that 
if an occupancy tenant within 15 days of . 
the receipt of the notice to him consents 
in writing to the purchase of the share’ 
of the landlord the entire holding shall 
on deposit of compensation be transfer- 
able to him. In case the tenant did not 
agree to purchase the share of the land- 
lord, the Partition Commissioner was au- 
thorised to partition the holding between 
the landlord and the occupancy tenant. 
32. In certain States there were a 
large number of occupancy tenants un- 
der the rulers of the erstwhile States. 
By virtue of Notification No. 8-B issued 
by the Revenue Department of Pepsu 
State on April -28, 1951 these occupancy 
tenants were made full proprietors of 
land. Under two notifications dated June 
7, 1951, issued by the Revenue Depart- 
ment of the Pepsu State, Adna Maliks of 
Faridkot and Nalagarh are made the full 
proprietors of the lands held by them. 
33. All the abovementioned measures,_ 
however, did not bring about the desired 
result and the relations between land- 
lords and tenants did not 


improve ‘as 
expected. ae 
34. Roundabout this period, - the” 


Government of India, in the SETI oft yy 
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States, passed a resolution on May 11, ` 


1950, for appointing a committee to exa- 
mine the system of land tenure in the 
Patiala and East Punjab States Union 
and to recommend such changes as might 
be necessary, This committee was headed 
by Shri C. S. Venkatachar, I1.C.S., Regio- 
nal Commissioner and Adviser, Rajas- 
than, and the report submitted by it was 
published. in June, 1952. Elections ` were 
held to the Pepsu Assembly in March, 
1952. United Front Ministry formed by 
S. Gian Singh Rarewala with the support 
of the Independent, Akeli and Commu- 
nist M.L.As., appointed a committee 
headed by S. Dara Singh as Chairman 
with following terms of reference:— - 


tI. How to bring about coincidence 
between ownership and self-cultivation. 

2. Whether there should be any maxi- 
mum or minimum limits to the size of 
holding and units of self-cultivation (if 
so what?). 

3. Solution of the financial implications 
ef the proposals involved in Nos. 1 and 2. 

4. During the transitional period, what 


types of protection. should be given to 
tenants-at-wilL” 
This Committee noticed the plight of 


the occupancy tenants and also made 
some useful suggestions for ameliorating 
the lot of tenants-at-will, One of the 
suggestions made was that every indivi- 
dual landowner should be allowed to 
reserve 100 acres of land for personal 
cultivation and for the remaining area 
the tenants be given two years to exer- 
cise their option to purchase the pro- 
prietary rights of land on payment of 
compensation which might be fixed at 
100 times the land revenue or Rs, 80 per 
bigha, whichever was less. It also sug- 
gested that the transfers made by land- 
lords in favour of near relations to fore- 
stall the agrarian laws should be ignor- 
ed and the tenants-at-will in possession 
ef such land, if ejected, should be re- 
stored their tenancies. The landlord's 
share of produce was recommended not 
to exceed one-third of the total produce 
of land. One of the members of the 
committee Shri Inder Singh M.L.A. re- 
corded a note of dissent which leaned 
-heavily in favour of tenants-at-will. One 
ef the measures suggested by him goa 
that the minimum term of tenancy - 
areas above the prescribed limit of self 
cultivation in which no option is exer- 
cised to purchase the proprietary right 
should be three years. 
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35. Before any action could be taken! 
on the recommendations of this commit- 
tee, the President of India assumed the 
administration of the State of Pepsu, 
The Pepsu Tenancy (Temporary FProvi- 
sions) Act, 2008, Act No. 30 of 2008, was 
brought on the statute book. It received 
the assent of the President of India on 
March 28, 1952. and was published in 
the Pepsu Government Gazette on April 
5, 1952. This law was enacted for a limit- 
ed period because by that time the re- 
port of Venkatachar Committee had not 
been received by the President of India,| 
Under this law, tenants-at-will were for 
the first time afforded security of tenures. 
They were not to be ejected from the 
lands in their possession unless they 
failed to pay rent regularly or they fail- 
ed to pay the arrears of rent within six 
months of the date of the commence- 
ment of the Act. It was also made com- 
pulsory for the tenants to cultivate the 
land in accordance with the manner or 
to the extent customary in the locality,, 
to keep. the land fit for cultivation and, 
to execute a kabuliat agreeing to ‘pay: 
rent on demand in writing made by the 
landlord. Certain ejected tenants were 
invested with the right of restoration of 
possession of land, and it was provided 
that a landlord who had ejected a ten-' 
ant and had failed to personally culti-; 
vate the land within one year, would be. 
liable to hand over possession of land to 
his €x-tenant. In other words, this mea- 
sure envisaged that the tenants-at-will: 
who continued to cultivate land and pay 
the rent would not be liable to be eject- 
ed and even if they are ejected, the 
landlords were Tae to cultivate the 
land personally, 





36. The aforementioned Temporary 
Provisions Act was followed by an ex- 
haustive statute called the Patiala and 
East Punjab States Union Tenancy and 
Agricultural Lands Act, 1953, which is 
commonly known as President's Act No. 
8 of 1953. This Act for the first time, be- 
sides imposing a ceiling on holdings, 
made special provisions for seeing that 
the middlemen were removed and the 
land belonged to the actual tiller. Sec- 
tion 3 of this Act fixed the permissible 
limit as under:— 

‘(1) ‘Permissible limit’ for the pur- 
poses of this Act means thirty standard 
acres of land and where such thirty 
standard acres on being converted into 


ordinary acres exceed sixty acres, such 
sixty acres: 


1978 


- Provided that the permissible limit 
shall exceed one-half of the holding of 
a landowner: 

Provided further that where the hold- 
ing of a landowner exceeds ten standard 
| acres, the minimum area of permissible 
limit shall be ten standard acres and 
where the holding is ten standard acres 
or less, the permissible limit shall be an 
; area equal to the holding of the land- 
" owner, 

(2) For the purposes of computing the 
permissible limit under sub-sec. (1)— 

(a) where a person holds some land as 
a landowner and some other land as an 
allottee both kinds of land shall be in- 
cluded; 

(b) land occupied by an occupancy 
' tenant shall not be included in the hold- 
| ing of the landowner but it shall be in- 
_ eluded in the holding of the occupancy 

tenant in whom proprietary rights in 
respect of such land vest under the 
Patiala and East Punjab States Union 
Occupancy Tenants (Vesting of Proprie- 
tary Rights) Act, 1953; 
_ (ce) Where a’ landowner owns land 
jointly with other landowners his share 
of such land as ascertained from the re- 
cord of rights shall alone be included; 

(ad) where a landowner dies within a 
period of six months from the com- 
mencement of this Act, the permissible 
limit shall be determined with reference 
to the land which has devolved upon 
€ach of his successors-in-interest, in- 
eluding any land held by such succes- 
sors-in-interest immediately before the 
death of the landowner; 

_ {e) any transfer of land made by the 
landowner after the commencement of 
this Act shall be disregarded; 

(f) any class of land’ which the State 
Government may, by notification in the 
Official Gazette, specify, be ‘ex- 
cluded.” 

37. Reservation of land for personal 
cultivation was provided in S, 5 of this 
Act as under:— $ 

“5, (1) Subject to the provisions of 
this section, every landowner owning 
land exceeding thirty standard acres 
shall be entitled to select for personal 
cultivation from the land held by him 
in the State as a landowner any parcel 
or parcels of land not exceeding in ag- 
fregate area the permissible limit and 
reserve such lend for personal cultiva- 
tion by intimating his selection in the 
prescribed form and manner to the Col- 
` lector: 
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Provided that in making such selection, 
the landowner shall include to the ex- 


tent of the permissible limit, all land 
which he held for personal cultivation 
immediately before the comméncement 


of this Act. 

(2) The right conferred by this section 
on a landowmer to reserve land for per- 
sonal cultivation shall cease if it is not 
exercised within a period of six months 
from the commencement of this Act.” 
Security of tenure was afforded to the 
tenant in S. 7 which reads as under:— 

“7, (1) No tenancy shall be terminated 
except in accordance with the provisions 
of this Act or except on any of the fol- 
lowing grounds, namely:—~ 

(a) that the land comprising the ten- 
ancy has been reserved by the landowner 
for his personal cultivation in accord- 
ance with the provisions of Chapter II: 

Provided that no tenant shall be eject- 
ed under this clause after’ the expiry 
of a period of five years from the com- 
mencement of this Act. 

Explanation.— The said period of five 
years shall commence—- 

(i) in the case of a widow, on the ter- 
mination of the Ife interest of the 
widow, 

(ii) in the case of a minor, on the at- 
tainment of majority, and 

(iii) in the case of a member of the 
Armed Forces of the Union, on his dis- 
charge or retirement from service, as 
the case may be; 

(b) that the tenant has failed to pay 
rent within a period of six months after 
it falls due; | 

(c) that the tenant, not being a widow, 
a minor or a member of the Armed 
Forces of the Union has, after the com- 
mencement of this Act, sublet without 
the consent in writing of the landowner, 
the land comprising his tenancy or any 


part 
(a) "thet the tenant has, without suffi- 
cient cause, failed to cultivate personal- 


' ły such land, in the manner and to the 


extent customary in the locality in which 


‘such land is situated; 


(e) that the tenant has used such land 
or any part thereof in a manner which 
is likely to render the land unfit for the 
purpose for which it was leased to him; 

(£) that the tenant, on demand in writ- 
ing by the landowner, hes refused to 
execute a kabuliyat agreeing to pay 
rent in respect of his tenancy In accord- | 
ance with the provisions of Ss: § and 10. 

(2) Notwithstanding anything contain- 
ed in ch. (a) of sub-see. (1), a landowner 
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holding thirty standard acres or less of 
land may, within a period of five years 
from the commencement of this Act, 
eject any tenant from such land within 
the permissible limit if he requires such 
land for personal cultivation. 

Explanation 1— For the purposes of 
determining the permissible limit, all 
lands held by the landowner as such 
landowner for personal cultivation im- 
mediately before the commencement of 
this Act shall be included. 

Explanation 2.— In the case of a 
widow, minor or a member of the Arm- 
ed- Forces of the Union, the Explanation 

to cl. (a) of sub-sec. (1) shall apply. 

'' $8. Under S. 8 it was provided that 
where a landowner ejected a tenant on 
the ground that he required the land 
for personal cultivation he shall be un- 
der a duty to restore the land to that 
tenant. if he failed to personally culti- 
vate the land within one year from the 
date on which he took over possession 
thereof. Maximum rent payable by the 
tenant was fixed at one-third of the 
` total produce of the land. ‘The tenants 
were allowed to become proprietors of 
land under S. 20 of the Act which reads 
as under:— 

“20. In this Chapter, the expression 
‘tenant? means a tenant as defined in 
el. (k) of sub-sec. (1) of S: 2,— 

(a) who is not liable to be ejected un- 
der clause (a) of sub-sec. (1) of S. 7; or 
under sub-sec. (2) of that section, or 

(b) who is not ejected within a period 
of five years specified in the proviso to 
cL (a) of sub-sec. (1) of S. 7 or. sub-sec- 
tion (2) of that section, 
and includes a person who 
possession of land under S. 8. 
_ Explanation For the purpose of cl. 

(a), a tenant shall not be Hable to be 
' ejected under sub-sec. (2) of S. 7— 

(i) if, at any time before the expiry of 
the period of five years specified in that 
sub-section, the landowner 
possession of land for personal cultiva- 
tion to the extent of' the permissible 
limit; and 

(ii) the land held by the tenant is situ- 
ated outside the permissible limit.” 

The compensation payable by the tenant 
was fixed at ninety times the land re- 


is restored 


venue payable for such land or Rs. 200 | 


per acre, whichever was less, 

39. In short, President’s Act No. 8 of 
1953 allowed the landlords to reserve 
within a period of six months a maxi- 
mum of 30 standard acres of land for 





' distinct departure therefrom. The 


. of the tenants and their right to 


has taken - 
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personal cultivation, to eject tenants 
therefrom within a period of five years 
and thereafter to keep on personally 
cultivating the land. On their failure to 
personally cultivate the land from which 
tenants had been ejected on the ground 
of personal cultivation within a -period 
of one year, they weré obliged to re- 
store this land to the ejected tenant. 
The tenants were granted the right to 
purchase land which fell beyond the per- 


missible limit of the land and also that’ 


land from which they had not been 
ejected by the landlord on ground of 


personal cultivation for a period of five : 


years from the date of the commence- 
ment of the Act. Really speaking, this 
Act envisaged that either the landlords 
themselves should cultivate the land per- 
sonally or else the tenanta who cultivate 
it would in due course become its pro- 
prietors. This Act also made provisions 


for acquisition by the State of banjar | 


land and the formation of schemes- for 
settlement of landless persons on such 
lands. 

40. The President’s rule came to 
end and a popular ministry was 
again installed in Pepsu. The 
elected Assembly itself embarked 
the task of framing agrarian laws. 
present Act which is Act No. 13 of 1955 
was brought on the statute book on 
March 4, 1955. It retained most of the 
provisions of the President’s Act No. 8 
of 1953, but in some respects made a 


once 
newly 


upon 


was to remain in operation up to Dec. 
31, 1955 and the operation of Ss. 7 (1) (a), 
7 (2), and the provisions of Chapter IV 
were kept in abeyance and were order- 
ed to come into force on such date as 
the State Government may, by notifica- 
tion in the Official Gazette, appoint. For 
the first time, the bar on the ejectment 
pur- 
chase certain classes of land was kept in 
abeyance. It was hay day for the land- 
lords and there was a mass ejectment of 
tenants in accordance with the ordinary 
law, namely, the Patiala Tenancy Act. 

41. The alarming situation created by 
these provisions once again received the 
attention of the Legislature which en- 
acted Pepsu Act No. 9 of 1956. By this 
Act, the term of the Act was extended to 
Dec. 31, 1957, and the following proviso 
was added to cl. (b) of sub-sec. (1) of 
S. 7 of the Act:— 

“To cL (b) of sub-sec. (1) of S. 7 of 


the principal Act, the following proviso 


shall be added, namely:— 


‘an. | 


The ` 





Act | 
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“Provided that no tenant shall bé® 
ejected under this clause unless he has 
been afforded an opportunity to pay the 
arrears of rent within a er 
period of six months from the date of 
the decree or order directing his eject- 
ment and he has failed to pay such 
arrears during that period.” 

42. Mere non-payment of rent by 4 
tenant did not entail his ejectment from 
the land held under his ‘tenancy. The 
landlord had to wait for a further period 
of six months after the date on which 
he obtained a decree for ejectment of 
the tenant on the ground that he had 
failed to pay the arrears of rent. 


43. By this time, it was - felt that 
allottees were entitled to a higher limit 
for reservation of land for persona] cul- 
tivation. The Pepsu Tenancy end Agri- 
cultural Lands (Second Amendment) Bill, 
1956, was introduced with the following 
objects and reasons:— 

“The necessity for introducing certain 
agrarian reforms, particularly ` with a 
view to protecting the tenants against 
eviction and fixing for allottees a higher 
limit for reservation of land for personal 
cultivation, was being felt for sometime 
past. This Bill seeks to achieve the ob- 
ject by amending the Pepsu Tenancy 
and Agricultural Lands Act, 1955.” 
Under this Bill, the permissible limit of 
allottees was proposed to be raised to 
forty standard acres of land and where 
such forty standard acres on being con- 
verted into ordinary acres exceeded 
eighty acres. such eighty acres. Under 
the proposed S. 5 landowners were given 
a further period of six months to makè 
a reservation. The other provisions of 
the Bill are given as under:— 

"5, Amendment of S. 7 of Act 13 of 
1955.— In S. 7 of the principal Act,— 

(1) in the proviso to cl. (a) of sub-sec- 
tion (1) and in sub-sec. (2), for the words 
‘President’s Act’, the words ‘Pepsu Ten- 
ancy and Agricultural Lands (Second 
Amendment) Act, 1956’ shall be substi- 
tuted; 

(2) after sub-sec. (2), the following new 
sub-sections shall be added, namely:— 

‘(3) No tenant liable to ejectment un- 
der cl. (a) of sub-sec. (1) or under sub- 
sec. (2) shall be ejected— 

(a) from the area of land held by him 
if it does not exceed five standard acres 
or from five standard acres if the area 
so held exceeds five standard acres un- 
less he is accommodated on some other 
land by the State Government; 


Revenue (FB) ([Prs.. 41-44] P.&H. 89 


(b) from the area of land held by him 
on the commencement of the Pepsu Ten- 
ancy and Agricultural Lands (Second 
Amendment) Act, 1956, if for a continu- 
ous period of twelve years immediately 
preceding such commencement he has 
held any land under the landowner: 


Provided that if the area so held ex- 
ceeds fifteen standard acres he may be 
ejected from land which is in excess of 
fifteen standard acres. . 

Explanation I— For the purposes of 
cl. (@), in computing the area of five 
standard acres the area of land owned 
by a tenant shall be included. 

Explanation Il— For the purposes of 
cL (b),— i 

(i) in computing the period of twelve 
years the - period during which the 
grandfather, father, brother, son or 
grandson of the tenant held any land 
ea the landowner shall be included; 
an -? 

Gi) in computing the area of fifteen 
standard acres the area of land owned 
by a tenant shall be included. . 

(4) The period of five years specified 
in the proviso to clause (a) of sub-sec- 
tion (1) and sub-sec. (2) shall, in the 
case of a tenant referred to in cl. (a) of 
sub-sec, (3), be deemed to be extended 
to the date on which he is accommodat-. 
ed on some other land by the State Gov- 
ernment unless he has been so accom- 
modated within that period.’ . 

6. Amendment of S. 20 of Act 13 of 
1955.— In S. 20 of the principal Act, in 
clause (a), after the brackets and figure 
‘2’, the words, brackets and figure ‘or 
under cL (by of sub-sec. (3)’ shall be in-. 
serted, : 

7. Amendment of S, 22 of Act 13 of 
1955.— In S. 22 of the principal Act, 
after sub-sec. (3), the following new sub- 
section shall be added, namely:— 

‘(4) The right conferred upon a tenant 
to acquire proprietary rights in respect 
of any land under this section shall be 
exercisable in such a manner that the 
land owned by ‘him, if any, does not ex- 
ceed in aggregate thirty standard acres.’ 

8. Amendment of S. 32 of Act 13 of 
1955.— In S. 32 of the principal Act, in 
sub-sec. (1) for the words ‘commence- 
ment of the President’s Act’ the . words 
and figures ‘18th Nov. 1953’ shall be 
substituted,” 

44. The proposed amendments envi- 
saged that tenants holding less than five 
standard acres were not to be ejected 
unless they were accommodated on some 
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other land and tenants who had continu- 
ously held land for a period of 12 years 
were not to be ejected from land upto 
15 standard acres. The latter class 
tenants was also invested with the rights 
. to purchase the land under their tenan- 
cies. The concept of tenants being eject- 
ed within a period of five years failing 
that their right to purchase the land 
was also retained. Earlier, it had been 
provided that the transfers of land made 
after the commencement of the Presi- 
dent’s Act were not to affect the right 
of any person to acquire proprietary 
rights in such land, but this provision 
was modified to accommodate certain 
transferees who had been able to pur- 
chase land upto Nov. 18, 1953. 

45. However, Act No, 15- of 1956, 
which was passed by the Legislature on 
Oct. 29, 1956, on the basis of the Bill 
mentioned above, acquired the following 
shape: 

“2. Amendment of S. 1 of Act 13 of 
1955.— In S. 1 of the Pepsu Tenancy and 
Agricultural Lands Act. 1955 (herein- 
after referred to as the principal Act),— 

(1) in sub-sec. (2), for the words, 
figures, letters and brackets ‘cl. (a) of 
sub-sec. (1) of S. 7, sub-sec. (2) of that 
section and Chapter IV shall come into 
force on such date as the State Govern- 
ment may, by notification in the Of- 
cial Gazette, appoint’, the words, figures 
and letters 'S. 7-A and Chapters IV, IV-A 


end IV-B shall, save as otherwise pro-— 


vided in those provisions, come into 
force on the date of commencement of 
the Pepsu Tenancy and Agricultural 
Lands (Second Amendment) Act, 1956’ 
shall be substituted; 

(2) sub-sec. (3) shall be omitted, 

6. Amendment of S. 6 of Act 13 of 
1955.—- In S. 6 of the principal Act, in 
sub-sec, (1), after the words and figure 
‘under S. 5’, the words, figure and letter 
‘or S. 5-A, as the case may be’ shall be 
added. 

7. Amendment of S. 7 of Act 13 of 
1955.—- In S. 7 of the principal Act.— 

(1) sub-sec, (2) and cl (a) of sub-s. (1) 
shall be omitted: and 

(2) in cl. (c) of sub-sec. (1), for the 
words ‘a minor or a member of the 
Armed Forces of the Union’, the words 
‘a minor, an unmarried women, a mem- 
ber of the Armed Forces of the Union 
or a person incapable of cultivating Jand 
by reason of physical or mental infirm- 
ity’ shall be substituted. 

8. Insertion of new S. 7-A in Act 13 of 
1955.— After S. 7 of the princIpal Act, 


-v 
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the following new section shall be 
serted, namely:— 

‘7-A. Additional grounds for termina- 
tion of tenancy in certain cases:— (1) 
Subject to the provisions of sub-secs. {2} 
and (3), a tenancy subsisting at the com- 
mencement of the Pepsu Tenancy and 
Agricultural Lands (Second Amendment) 
Act, 1956, may be terminated on the fol- 
lowing grounds in addition to the 
ground specified in S. 7, namely:— 

(a) that the land comprising the ten- 
ancy has been reserved by the land- 
owner for his personal cultivation in ac- 
cordance with the provisions of Chap. I]; 

(b) that the landowner owns thirty 
standard acres or less of land and the 
land falls within his permissible limit: 

Provided that no tenant shall be eject- 
ed under this sub-section— 


(i) from any area of land, if the area 
under the personal cultivation of the 
tenant does not 
acres, or 


(ii) from an area of five standard acres 
if the area under the personal cultiva- 
tion of the tenant exceeds five ‘standard 
acres, until he is allotted by the State 
Government alternative land of equiva- 
lent value in standard acres, 

(2) No tenant, who immediately pre- 
ceding the commencement of the Presi- 
dents Act has held any land continuous- 
ly for a period of 12 years or more un- 
der the same landowner or his predeces- 
sor-in-title, shall be ejected on the 
grounds specified in sub-sec. (1)— 

(a) from any area of land, if the area 
under the personal cultivation of the 
tenant does not exceed fifteen standard 
acres, or 

(b) from an area of fifteen standard 
acres, if the area under the personal cul- 
tivation of the tenant exceeds fifteen 
standard acres: - : 

Provided that nothing in this sub-sec~ 
tion shall apply to the tenant of a land- 
owner who, both, at the commencement 
of the tenancy and the commencement 
of the Président’s Act, was a widow, 
ae minor, an unmarried woman, a mem- 
ber of. the Armed Forces of the Union 
or a person incapable of cultivating land 
by reason of physical or mental infir- 
mity. 

Explanation— In computing the 
period of 12 years, the period during 
which any land has been held under the 
same landowner or his predecessor-in- 
title by the father, brother or sen of the 
tenant shall be included. 


in- 


exceed five standard | 
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(3) For the purpose of computing un- 
der sub-secs. (1) and. (2) the area of land 
under the personal cultivation of a ten- 
ant, any area of land owned by the ten- 
ant and under his personal cultivation 
shall be included’. 


9. Substitution of S. 8 of Act 13 of 
1955.— For S. 8 of the principal Act, the 
following shall be substituted, namely:— 

‘8. Security of tenure to certain ten- 
ants.— Subject to the provisions of S. 7, 
every tenant admitted after the com- 
mencement of the Pepsu Tenancy and 
Agricultural Lands (Second Amendment) 
Act, 1956, shall hold land for a minimum 
term of three years: 


. Provided that nothing herein shall 
apply to the tenant of a person who is 
a widow, a minor, an unmarried woman, 
a member of the Armed -Forces of the 
Union or a person incapable of cultivat- 
ing land by reason of physical or mental 
infirmity’. 

10. Substitution of S. 20 of Act 13 of 
1955.— For S. 20 of the principal Act, 
the following shall be substituted, name- 
ly:— 

‘20. Definition of ‘tenant’.— In this 
Chapter, the expression ‘tenant’ means 
a tenant as defined in cl. (k) of S, 2, who 
is not liable to be ejected.— 

(a) under cls, (a) and (b) of sub-sec. (1) 
of S. 7-A, or 

(b) under cls. (a) and (b) of sub-sec- 
tion (2) of S. 7-A: 

Provided that this definition shall not 
apply to a tenant who is to be allotted 
by the State Government land under the 
proviso to sub-sec. {1) of S. 7-A.” 

46. A new Chapter IV-A was added 
making elaborate provisions of ceiling of 
land, determination of surplus area, its 
utilisation and payment of compensation 
to the landlords of their surplus area 
which under the provisions of the sta- 
tute came to vest in the State Govern- 
ment, for being allotted to landless ten- 
ants, workers etc. 

47. In substance, the Act which was 
of temporary duration was converted 
into a permanent measure. The provi- 
sions of cl. (a} of sub-sec. (1) of S. 7, 
and sub-sec. (2) of that section which 
related to the rights of the tenants not 
to be ejected save in accordance with 
the provisions of this Act were again 
revitalised. The rights of the tenants to 
purchase certain categories of land were 
also revised (sic) but the obligation of 
the landlords to eject the tenants within 
a period of five years and the corres- 
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ponding right of the tenants to purchase 
such land in case of their non-ejectment 
therefrom were done away with. The 
newly added S. 7-A made it permissible 
for the landlords to eject tenants from 
their permissible areas barring some ex- 
ceptions, namely, the area being under 
small tenants holding up to 5 standard 
acres and area up to 15 standard acres 
being under old tenants. The rights of 
the tenants to purchase land were con- 
fined to only that land which formed 
either the surplus area of the landlords 
or that land had been continuously un- 
der a tenant for a period of 12 years 
before the coming into force of the Pre- 
sident’s Act No. 13 of 1955. The tenant's 
right to claim possession of land from 
which he had been ejected and which he 
failed to cultivate personally was also 
taken away. But one thing is quite clear. 
The tenant could retain the possession 
of land for a minimum period of 3 years 
even if he dig not pay any rent during 
this period but this right was not avail- 
able to tenants of widows, minors and 
the members of the Armed Forces etc 
mentioned in proviso to S. 8. Even when 
the landlord was allowed to eject a ten- 
ant, the right guaranteed to him under 
the proviso appearing under S. 7 (1) (b) 
of the Act regarding the grant of six 
months’ time to pay the arrears of the 
outstanding rent and on his doing so his 
non-liability to ejectment was retained. 

48. To sum up, it might be observed 
that at least in the erstwhile State of 
Patiala, which was the principal State 
in the Patiala and East Punjab States’ 
Union, the tenants of land haq been 
continuously given a raw deal. Original- 
ly they cultivated land under the Rulers 
and if that position had been allowed to 
continue, they would in due course of 
time have become the proprietors of 
land. The trouble, however, arose when 
assignments of land revenue or remis- 
sions of land revenue in the shape of 
muafis were granted to influential offi- 
cials and big landlords who wielded con- 
siderable influence with the ruling 
house. In the words of Popham Young, 
the Ahlkar class and the Biswedar class 
joined hands together to suppress tha 
ordinary tillers of land by depriving 
them of their rights. The means adopted 
by them to achieve the desired ends can 
by no means be regarded as moral or 
legal. The Ahlkars exercising judicial 
functions to settle disputes should have 
decided these disputes on the basis of 
principles known to law instead of fav- 
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ouring their own class, . The decisions. 


given by them though invested with the 
trappings of judicia]. pronounce- 


- ments were clearly opposed to the prin- 


ciples of natural justice for they 


` were arrived at principally with a view 


to favour their own class. This state of 


- affairs was known to the erstwhile Ruler 


of the State and the Governments which 
followed. The Ruler himself made tacit 
admissions of this fact in the various 
Farmans and Ordinances relating to ot- 
cupancy tenants issued by him, to which 


reference has been.made in the earlier - 


part of this judgment. Further winds of 
change which blew in favour of the ten- 
ants were also noticed by the Govern- 
ment and it was rightly felt that the 
lot of ordinary tenants should also be 


` ameliorated. In this situation, there was 


ns 


nothing strange for the Legislature to 
provide that such tenants should not bé 
ordered to vacate land even if they did 
not pay rent for a period of three years’ 
and even when orders of ejectment were 
passed they should be further provided 
with opportunities to pay up the rent 
within a period of six months. A provi- 
sion like this has to be read in the con- 
text of the historical background of the 
relations between thei landlords and the 
tenants and it cannot be considered de 


.hors the other statutory provisions, nor 


can it be interpreted to give any addi- 
tional rights-to the landlords, 

49. Section .32-A of the Act lays down 
that no person shall be entitled to own 


or hold land as landowner or tenant un- - 


der his personal cultivation within the 
State which exceeds in the aggregate 
the permissible limit. Section 32-E of the 


-Act lays down that the.surplus area of 


a Jandowner or in the case of the sur- 
plus area of a tenant which is not in- 


. cluded within the permissible limit of 
_the land owner or the tenant shall be 


deemed to have been acquired by the 
State Government for a public purpose. 


. Any reference to these two sections does- 


not advance the case of the respondents 
either. The ownership and possession of 
land with the permissible limit per se 
does not imply that tenants inducted on 
such land shall not be governed by the 
other provisions of the statute which 
govern their eviction frorn the land in 
their posession under certain conditions. 
It has been noticed that: under the Pre- 
sident’s Act No. 8 of 1953, a ceiling on 
holdings was imposed and the landlords 
were given five years’ time to evict the 
tenants from reserved land on ‘the 


cultivation. Where the landlord failed to 
cultivate the land personally, he was ob- 
liged to hand over the possession of land 


to the tenant. Again, where a landlord. 
rex 


did not eject the tenants from the 
served area for a period of five - years, 
he was debarred from doing so in the 


future, The tenants in possession of such ' 
land were also authorised to purchase  - 
This Act . 


the same on nominal value. 
truly and faithfully carried out the im- 
port of the principle that the land 
should vest in the actual tiller. It hae 
also been noticed that when the Pepsu 
Legislature itself embarked upon the 
task of enacting agrarian legislation, it 


adopted a somewhat vacillating: attitude.. - 


In some respects, the rights of the ten- 
ants were further augmented and in 


other respects these rights were water-.. 
ed down to some extent. For instance. ` 
under the. proviso to S. 7 (1) (b) of the” 
Act, which was introduced by Pepsu -. 


Act No. 9 of 1956, it was laid down that 
a tenant should not be ejected unless 
he had been given an opportunity oł 
paying the arrears of rent within a fur- 
ther period of six months from the dat 
of the decree or order directing his 
ejectment, but the right of the-tenant to 
purchase land forming reserved area of 
the landlord from which he had not been 
ejected for a period of five years grant- 
ed to him under President’s Act No, 8 
of 1953 was taken away. At the same 
time, the Legislature did not bring on 
the statute book any measure which laid 


down in clear terms that even when a. 


tenant ‘continued to pay the rent and to 
abide by the other covenants of his ten- 


ancy, he would still be. liable to be eject- 
re- . 


ed from the land. The provisions 
garding the quantification of permissi- 
ble area and the vesting of the surplus 
area in the State only indicate the legal 
capacity of a person-to hold a particular 
area of land and if he inducts tenants 
on it, the tenants would be vested with 
all the rights granted to them by the 
statute. As I said earlier, laws relaing 
to agrarian reforms have to be given a 
benevolent interpretation in favour of 
the tillers and unless the legislature 
lays down to the contrary a Court of 
law should not, by a process of inter- 
pretation elone, whittle down the rights 
of the tenants. 

50. The matter can also be looked at 


from another angle. Section 7 appears in ' 


the Chapter relating to general rights of 
tenancy. It lays down the. grounds en 


ALR 
‘ground that they. needed it for personal 


| 
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which a tenant can’ be ejected from 
land. The Legislature .advisedly enacted 
this provision but kept in abeyance by 
enacting Act No. 13 of 1955. If it had 
been intended to do away with the rights 
of the tenants, S. 7 could have been 
easily deleted. The matter again receiv- 
ed the attention of the Legislature when 
it enacted Act No. 15 of 1956 when the 
Act was permanently - brought on the 
statute book and provisions of S. 7 were 
revived. One cannot forget that the pre- 


sent S. 8 of the Act was also substituted . 


by this very statutory measure. Can it 
be imagined with any justification that 
the Legislature was in the same breath 
reviving. S. 7 which conferred rights on 
the tenants and recasting S. 8 to oblite- 
rate those very rights? In my consider- 
ed opinion, such an absurd intention 
could not be attributed to the Legisla- 
ture. It is settled law that so far as 
possible two provisions of a statute must 
be read together and a repeal by impli- 
cation should be avoided. Crawford in 
his celebrated treatise on the Statutory 
Construction says— 

“Of course, where a repeal is effected 
through implication, the latter enact- 
ment thus affecting pre-existing law 
‘must be subjected ‘to close scrutiny in 
the light of its own provisions and those 
of the law apparently abrogated in 
whole or in part. The construction of 
the new law becomes an important con- 
sideration, since its meaning and scope 
will determine whether a repeal takes 
place and if so, its extent. And usually 
one of two questions will arise: 


(1). Whether the new law is intended . 
as a substitute for the old; or 


(2) Whether the new law is irreconcil- 

ably, inconsistent with the old, so that 
the former is thereby terminated. — 
In brief. the problem’ will be simply to 
determine what is the legislative inten- 
tion — whether the old law shall cease 
or whether it shall be supplemented.” 


51: Similar views were expressed by 
a Full Bench of this Court ‘In Ambala 
Ex-Servicemen Transport Co-operative 
Society Ltd, Ambala City v. State of 
Punjab, AIR 1959 Punj 1 (at p. 4)— 

“The rule of interpretation of statutes 
applicable to a matter like this is given 
at page 344 of Craies on Statute Law, 
Fifth Edition, in the following . words: 
"I do not think’, said Grove, J., in Hill 
v, Hall ((1876) 1 Ex D 411) (G), ‘that a 
mere accidental inconsistency between 
two statutes amounts to a total repeal 
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`of the earlier; such a doctrine might be 


pushed to -a mischievous extent’. ‘What 
words’, said Dr. Lushington in The India, 
‘will establish a repeal by implication it 
is impossible to. say from authority or 
decided cases. If, on the one hand, the 
genefal presumption must be against 
such a repeal, on the ground that inten- 
tion to repeal, if any had existed, would 
have been declared in express terms, so, 
on the other hand, it is not - necessary 
that any ‘express reference be made to 
the statute which it is intended to re- 
peal. The prior statute would, I conceive, 
be repealed by implication if its provi- 
sions were: wholly incompatible with: a 
subsequent one; or if the two statutes 
together would lead to wholly absurd 
consequences; or if the entire subject- 
matter were taken away by the subse- 
quent statute.” 


52. In this situation, it has to be seen 
whether Ss. 7 and 8 of the Act can be 


` read together or not. As I look at the ` 


matter, there appears to be no incon- 
sistency between these sections. Both of 
thèm when read together lay down that 
a tenant could be ejected in the circum- 
stances mentioned in S. 7 but even if 
these circumstances were present he 
should enjoy security of tenure for a 
minimum period of three years except 
of course when he happens to be a ten- 
ant of a widow, minor or a person suf- 
fering from mental incapacity etc. in 


which case the security of tenure for” 


three years will not be available to him. 


53. Section 8 when read in isolation 
leads manifestly to absurd results as ob- 
served by the motion Bench. If it is 
treated as an additional ground available 
to the landlord for ejecting the tenant, 
then according to the language employ- 
ed in the proviso, its benefits would not 
be available to widows, minors 
other persons who are mentioned in the 
proviso and who are eminently suited to 
receive preferential treatment. In order 
to avoid this absurdity, hardship and in- 
justice, the words “subject to the provi- 
sions of S. 7” appearing in this section 
would have.to be read ‘notwithstanding 
the provisions of S. 7’, in accordance with 
the view expressed by-their Lordships 
of the Supreme Court in Tirath Singh’s 
ease (AIR 1955 SC 830) (supra). 

54. An argument is raised that S. 7 
of the Act as worded admits of grounds 
other than those mentioned in that sec- 


tion on which a tenancy might be termi- - 
nated. I find no merit in this argument. 


and. 
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either, This section, of course, is couch- 
ed in the widest possible- language when 
it says that— 

tno tenancy shall be terminated ex- 
cept in accordance with the provisions 
of this Act or except on any of the fol- 
lowing grounds......... 

But this language has been employed for 
placing greater emphasis on the rights 
of the tenants. The Legislature proposed 
that the words ‘no tenancy shall be ter- 
minated except in accordance with the 
provisions of this Act’ and the words ‘or 
except on any of the following grounds... 
TAY ’ were synonyms with each other 
and used both the expressions for abun- 
dant caution. Furthermore, this section 
has been modelled on S. 7 of the Presi- 
dent's Act No. 8 of 1953, which was also 
similarly worded. 

' 55. In my considered opinion, the 
view taken by the learned Judge of this 
Court in Randhir Singh v. Financial 
Commissioner, 1970 Pun LJ 519, and the 
view taken by the Letters Patent Bench 
in Devi Chand’s case (1971 Pun LJ 200) 
(supra) does not lay down correct law. 

56. The interpretation which I have 
placed on §. 8 would no doubt induce 
reluctance in small landowners to give 
their land to the tenants for cultivation 
even for a limited period, but if this 
policy has actually achieved recognition 
in S. 7 of the Act, I cannot misconstrue 
the provisions of S. 8 by imagining ap- 
prehénsions. of this type. A small land- 
owner who wishes to be temporarily 
away from land can certainly stek the 
help of another landowner of his type 
on reciprocal basis. If in spite of this 
some land remains fallow it is reasonable 
- to assume that the legislature would 
step in to meet the situation. It is cer- 
tainly not for a Court of law to make 
inroads on the important rights of ten- 
ants which have been recognised by the 
legislature on such considerations. 

57. I have already noticed that the 
legislature has given some preferential 
treatment to the members of the Armed 
Forces who are holding land as tenants 
inasmuch as in their case right to sub- 
let land comprised in their tenancy has 
been recognised. In the case of members 
of the Armed Forces who are landlords, 
the legislature only: chose to give them 
preferential treatment for making the 
reservation of land during extended 
period. The very fact that these provi- 
sions were enacted shows that the legis- 
lature was aware of the problems faced 
by the members of the Armed. Forces 
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either as landlords or as tenants, It | 


would indeed be a laudable thing if the 
rights of the members of the Armed 
Forces, who are small landowners, are 
also protected, but this matter lies ex- 
clusively in the province of the legisla- 
ture. 

58. I would accordingly answer the) 
three questions posed to the Bench as 
follows:— 

(1) Section 8 of the Act does not 
afford an additional ground of ejectment 
landlord for ejecting a tenant 
brought on the land after Oct. 30, 1956. 
the date on which the Second Amend- 
ment Act came into force. 

(2) This section does afford additional 
security of tenure to tenants other than 
those of the persons mentioned in the 


proviso inasmuch as it entitles them to]. 


remain on land for a minimum period 
of three years, come what may. 

(3) Only those landlords who are men- 
tioned in proviso to S. 8 of. the Act can 
take benefit thereof subject to the pro- 
viso appearing under §. 7 of the Act. 

59. The case may now be placed be- 
fore a Division Bench for its disposal in 
the light of the answers given above. 

Answer accordingly. 
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Than Singh and others, Appellants v. 
Nandu Kirpa Jat and others, Respon- 
dents. ; 

Second Appeal No. 1255 of 1967, 
9-9-1977." 

(A) T. P. Act (1882), Ss. 118 and 54 — 
Exchange or sale. Determination, 

Under a deed, certain land was given 
in exchange by S to.N. On the very 
same day S executed a sale deed in fav- 
our of N’s brother in respect of the land 
she got in exchange and sale money men- 
tioned was Rs. 2,000. The appellant filed 
suit for possession by pre-emption alleg- 
ing that the transaction was in fact a 
sale and not an exchange as the land re- 
ceived in exchange from N was sold on 
the same day to N’s brother. 


D/- 





*(Decided by Full Bench on order of re- 
ference made by Ajit Singh Bains J, 
on 27-4-1977.) 
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| and that it was done to defeat his pre- 


| Held: The deed admite.of no other in- 
| terpretation except that of being an ex- 
change and it is clearly a deed of ex- 
change and not of sale. (Para 13) 

The pre-emptor can establish that the 
transaction in suit is in reality a sal@ 
and not an exchange or gift and the 
courts can enquire into the true nature 
of such a transaction. Under the Evi- 
dence Act also, there is no bar to lead 
evidence to prove certain transaction a5 
a sale. The vendor can by all legitimate 
means defeat the right of the pre-emptor. 
If two views ere possible, then the one 
which defeats the right of the pre-emp- 
tor has to be accepted, Case law review- 
ed. {Para 12) 

The deed in question fully complies 
with the requisites of exchange in terms 
of S. 118 of the T. P. Act and it admits 
_of.no other interpretation except that of 
-exchange. The subsequent. transaction 
may be on the same day but it is not be~ 
tween the same parties. Hence it can- 
not be said that the deed in fact is a 
cloak on sale and ie not an exchange. 

(Para 13) 

Anno: AIR Comm. T. P. Act (4th Edn.), 
_S. 118 N. 2; S. 54, N. 10. 

(B) Civil P. C. (1808), Ss. 100-101 — 
Finding of fact — First Appellate Court’s 
finding that certain deed is‘an exchange 
deed and not a sale deed — Finding not 
open to scrutiny in second appeal. 

(Paras 12, 13) 

Anno: AIR Comm. C.P.C. (9th Edn.), 

Ss. 100-101, N. 28. 


Cases Referred: Chronological Paras 
AIR 1959 Punj 117 2, 10 
AIR 1947 Lah 320 8 
AIR 1939 Lah 343 11 
AIR 1936 Lah 612 11 
AIR 1921 Lah 192 2,1 


AIR 1919 Lah 127: 1918 Pun Re 104°2, 5 
AIR 1916 Lah 279:1916 Pun Re 76 9 
1893 Pun Re 29 6 
1890 Pun Re 117 (FB) 4 

P. S. Jain with V. M. Jain, for Appel- 
lants; G. C. Mittal and Arun Jain, for 
Respondents. 

AJIT SINGH BAINS, J.:— The facis 
from which this reference to Full Bench 
has arisen are as follows:— 

Than Singh, plaintiff (since deceased) 
brought a suit for possession by pre- 
emption of the land which was given in 
exchange by Smt. Saraswat? to Nandu, 
claiming himself to be the. brother of 
‘the deceased husband of Smt. Saraswati, 
alleging that the transaction was vi- 
tually a. sale in the guise of an exchange 


emptive. right, because on the same 
day Smt. Saraswati executed a 
sale-deed, Exhibit D-2, in fav- 
our of Gordhan, brother of Nandu, in 
respect of the land she got in exchange 
from Nandů and the sale money men- 
tioned in the sale deed was Rs. 2,000. 
Nandu defendant contested the suit and, 
controverting the alegations in the 
plaint, pleaded that the transaction im 
question was in fact an exchange and 
not sale and that the plaintiff had no 
right: of pre- emption. The parties con- 
tested on the ‘following issues:— 

1. Whether the plaintiff has 
sight of pre-emption? 

Whether the transaction is a sale or 
an POPR and, if an re to what 
effect? 

3. Relief. 

Issue No. 1 was decided by the trial 
Court in favour of the plaintiff and it 
was held that he had a superior right of 
pre-emption. On issye No. 2 the trial 
Court held that the transaction, dated 
22nd April, 1964, Exhibit D-1, was in 
fact a sale and not an exchange and the 
plaintiff was, therefore, entitled to claim 
possession on the basis of pre-emption 
in respect of this transaction. Conse- 
quently, the suit of the plaintiff was de- 
creed. Defendant No. 1, Nandu, went in 
appeal, and the learned Additional Dis- 
trict Judge, Rohtak reversed the finding 
of the trial Court on issue No. 2 and 
held that the transaction, Exhibit D-1, 
was an exchange and not a sale, and 
allowing the appeal dismissed the plain- 
tiffs suit. Hence this second appeal by 
Than Singh plaintiff, who is now dead. 
and is represented by his legal represen- 
tatives in this appeal. 

2. When this second appeal came be- ` 
fore me on 27th April, 1977. I thought 
i necessary to refer it to a Full Bench 
in view of the fact that there appeared 
to be conflict of authorities reported as 
Gul Muhammad v. Sabz Ali Khan, 104, 
PR 1918: (AIR 1919 Lah 127), on one 
hand and Narain Singh v. Waryam 
Singh, AIR 1921 Lah 192 and Rati Ram 
v, Mam Chand, AIR 1959 Punj 117, on 
the other, and while referring the case 
to a Full Bench, it was observed as 
under:— 

“Since there is conflict of views in the 
above three Division Bench authorities, 
and In the context of the modern chang- 
ed socio-economic conditions, the pre- 
emption Jaw is being considered as an 
eutmoded law because it creates a clog 


superior -, 
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on the right of the owner to alienate his 
property to a person of his own choice, 
it has, therefore, to ber strictly” constru- 
ed. Moreover, according to the definition 
of the term ‘sale’ as well as that of the 
term ‘exchange’ as given in Ss. 54 ‘and 
118 respectively of the T. P. Act, the 
document Exhibit D-1, on plain reading, 
clearly answers the definition of ex- 
change. I am, therefore, of the view that 
the law as laid down in 104 PR 1918: 
(ATR 1919 Lah 127) Gul Muhammad’s 
case (supra) needs reconsideration by a 
larger Bench.” 


3. Mr. P. S. Jain, learned counsel for 
the appellant, contends that the transac- 
tion in question is in fact a sale and not 
exchange and it has been given the colour 

` of exchange in order to defeat the right 
of the pre-emptor. 
4,-The sole question for determina- 
tion in this second appeal before us is 
-whether in a pre-emption suit the Court 
can enquire into the true nature of a 
transaction which is apparently an ex- 
change in order to determine that in 
fact it is a sale and not an exchange and 
allow the pre-emptor to lead evidence 
to prove the same. There is no dearth of 
authorities and the basic authority on 
this point is Tara Chand v. Baldeo, 117 
PR 1890 (FB). As early as in 1889 in a 
pre-emption case a question arose whe- 
ther a certain transaction in the form of 
a gift was really a sale and whether the 
Court could go behind the document and 
it: was held by their Lordships of the 
Full Bench that in the case of an aliena- 
tion of land, in which a document has 
been executed purporting to be a deed 
of gfit or of mortgage it is open to a 
third party claiming to exercise a right 
of pre-emption to prove that the trans- 
action was in reality one of sale, and 
that the document sought to be impugn- 
- ed was executed in order to conceal its 
real nature and to defraud him of his 
legal rights. Their Lordships in the same 
‘judgment also observed that a person is 
entitled to evade the law of pre-emption 
by all Jawful means and that it is quite 
open to a proprietor of land to mortgage 
his estate for an indefinite period al- 
though he would have sold it but for 
the law of pre-emption. ` 

5. In Gul Muhammad v. Sabz Ali 
Khan, 104 Pun Re 1918: (AIR 1919 Lah 
127), Khair . Muhammad and Haidran 
Khan exchanged 1926 kanals, situated 
at mauza Rakh Rekh, with Gull Muham- 

mad who gave in exchange about 2791 


kanals of other land. On the 13th Janu- 
ary 1913, the suit to pre-empt was insti- 
tuted by the plaintiff Sabz Ali who alleg- 
ed that the exchange set forth above was 
really a sale in disguise and he based 
his claim to pre-empt on that sale on the 
ground that he was an heir of the ven- 
dors. On the 21st Jan., 1912 ie. just two 
days after the challenged 
Khair Muhammad and Haidran Khan 
sold for Rs. 13,100 the land taken by 
them in exchange and this circumstance 
clearly established that they had no de- 
sire to acquire for themselves the land 
which they purported to have taken in 
exchange and that the cloak of an ex- 
change was employed in order to effect 
the transfer of their land to Gull Mu- 
hammad without exposing him to the 
risk of an attack by a pre-emptor. It 
was held by their Lordships as under:— 


“We have no doubt that it is the busi-- 
ness of the Court in every such case to 


determine what the real intention of the 
parties was as opposed to their apparent 
intention, and in this case we have no 
hesitation whatever in finding that what 
the parties intended in effect was a sale 
and not an exchange.” atc 

6. Tn Gul Muhammad Khan v. Khan 
Ahmad Shah, 29 Pun Re 1893 also, the 


instrument conveying the land was not a ` 


deed of sale but an instrument of ex- 
change. In this case, in addition to the 
price of land, a piece of land was given 
in exchange for the land and in this 
situation, it was held by their Lordships 
that it was in fact a sale and not an ex- 
change as the piece of land was insigni- 
ficant as compared to the price of land 


sold, i.e., Rs. 4,500. The price of one 
Ghumao of land was only Rs, 40 or 
Rs. 50, to the rest of the consideration, 


Rs. 4,500 in money which was made de- 
signedly merely in order to give a trans- 
action which in reality was a sale the 
colour of an exchange. In that situation, 


it was held that merely the addition of ` 


an insignificant piece of land to the 
Major transaction would not make it an 
exchange, 


T. In Narain Singh v. Waryam Singh, 
AIR 1921 Lah 192, it was held that the 
law of pre-emption may be evaded by 
legal means, and there’ is, therefore, no- 
thing illegal in effecting an exchange 
when the buyer apprehends that à sale 
effected in his favour would be pre- 
empted. 


8. In S. Masih Hassan v. Allaha -Diya, 


AIR 1947 Lah 320, the plaintiff brought 





exchange. 
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a suit for possession by pre-emption of _ 


18 bighas of land which had been given 
under an exchange deed by A to B in 
exchange for about 10 bighas of land, a 
house and Rs. 200 in cash. The plaintiff 
contended that though the transaction 
was given the appearance of an exchange 
it was in fact a sale. On these facts, their 
Lordships held as under:— 

“It was open to the plaintiff to estab- 
lish that the transaction in suit which 
had the appearance of an exchange was 
in fact a sale and it was not only open 
to the Court to enquire into the true na- 
ture of the transaction but it was also 
Its duty to give effect to its finding on 
the point in relation to the right of pre- 
emption.” 

9. In Chiragh Din v. Allah Din, 70 
Pun Re 1916: (AIR 1916 Lah 279), the 
deed of transfer in respect of which pre- 
emption was sought was in terms of gift. 
12 Kanals 2 Marlas of land was gifted by 
'N’ as some return for the services ren- 
dered to him. In the deed it was also 
stated that the value of the property 
was Rs. 1,000. It was found, as a matter 
of fact, that the donee was not in any 
way related to 'N’ to whom he was in 
no way proved to be beholden, that N 
had six sons of his own and was on good 
terms with them and that he was by no 
means a man of superfluous wealth and 
in that ‘situation, both the lower Courts 
found that the transfer was really one 
of sale and not a gift. It was held by 
their Lordships that on the facts found 
the lower Courts were fully justified in 
holding that the transfer was really one 
of sale though disguised as a gift. 


10. In Rati Ram v. Mam Chand, AIR 
1959 Punj 117, it was held by a Division 
Bench of this Court that where out of 
regard for the donees and their father, 
the donor gets the land mutated in fav- 
our of the donees who in return main- 
tain him and look after him, such a 
transaction cannot be described to be a 
sale. It was further observed by their 
Lordships as under (at p. 118):— 

“It is well established that right of 
pre-emption is a piratical right and it 
imposes a restriction on the right of the 
owner to transfer his property to whom- 
soever he likes. This right operates as a 
clog on the right of the owner to ali- 
enate his property to a person of his own 
choice; it has therefore to be strictly 
construed. The plaintiff in a pre-emption 
suit, who is an aggressor, must prove 
affirmatively that the transaction which 
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Dhala Lakhan, AIR 1936 Lah 612, 


Than Singh v. Nandu Kirpa (FB) (A. S. Bains J) {Prs, 813} P/&H. 97 


he wants to pre-empt is a sale and that 
be has a preferential right over the ven- 
dees; in case there exists a doubt about 
the transaction in question being a sale 
the plaintiff must fail. The policy under- 
lying the law of pre-emption is to keep 
out strangers and thus to maintain the 
privacy and compactness of joint owners. 
If the transaction in dispute is capable 
of two interpretations the Courts should 
be disinclined to hold it to be a sale so 
as to force the owner of the property to 
transfer it to a person who is not of his 
choice. It is well established that it is _ 
open to a party to defeat a possible pre- 
emptor by all legitimate means.” 

11. .The authorities Dhala Bahlak v. 
and 
Bahawal v. Amir, AIR 1939 Lah 343, 
relied on by Mr. Jain, are irrelevant and 
have no bearing on the question which 
we have to answer. 


12. From the close scrutiny of the 
aforesaid authorities and on the basis of 
the foregoing discussion, the following 
conclusions are arrived at:— 


(1) that it is open to the plaintiff (pre- 
emptor) to establish that the transaction 
in suit is in reality a sale and not an ex- 
change or gift and that the Courts can 
enquire into the true nature of such a 
transaction. Under the Evidence Act 
also, there is no bar to lead evidence to 
prove certain transaction as a sale; 

(2) that the vendor can defeat the 
right of the pre-emptor by all legitimate 
means; 

(3) if two views are possible, then the 
one which defeats the right of the pre- 
emptor has to be accepted; and 

(4) if the Courts below have arrived 
at a finding that a certain transaction is 
a sale, exchange or gift, as the case may 
be, then this finding is not open to scru- 
tiny in the second appeal. 

13. Now, in the light of the princi- 
ples formulated above, it is to be adjudg- 
ed if the deed in the instant case is a 
sale deed or exchange. Mr. Jain con- 
tends that the transaction in question is, 
in fact, a sale and not an exchange as 
the land received in exchange from 
Nandu was sold on the same day to the 
brother of Nandu. There is little force in 
this contention. The terms ‘sale’ and 
‘exchange’ are defined in Ss. 54 and 118 
of the Transfer of Property Act. Sec- 
tion 54 is in the following tenms:— 

“‘Sale’ is a transfer of ownership in 
exchange for a price paid or promised or 
part-paid and part-promised.” 
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Bection 118 is in the following terms:— 

“When two persons mutually transfer 
the ownership of one thing for the own- 
ership: of another neither thing or both 
things being money only, the transaction 
is called an ‘exchange’.” 


The deed in question fully , complies 











of S, 118 of the Transfer of Property Act 
and it admits of no other interpretation 
except that of exchange. The subsequent 
transaction may be.on the same day but 
it is not between’ the same parties. 
Hence it cannot be 'said that the deed in 
fact is a cloak on sale and is not an ex- 
change. The vendor‘can by all legitimate 
eans defeat the right of the pre-emptor. 
Pre-emption law is a relic of feudalism. 
It has been repealed in the State of 
Punjab. It creates a| clog on the right of 
the owner to alienate his property to a 
person of his own choice. Even if two 
interpretations of aidocument are pos- 
sible, the one which defeats the right of 
the pre-emptor is to be accepted. In the 
present case, the deed: admits of no 
other interpretation | except that : of be- 
ing an exchange and’ it is clearly a deed 
of exchange and not of sale. Moreover, 
the learned Addi. District Judge having 
held as a finding of fact that the deed in 
question is an exchange deed and not a 
sale deed, this finding is not open to 
scrutiny in this: second appeal. 

14. For'the reasons recorded 
this’ appeal fails and:the same is dis- 
missed, but there will be no order:a as to 
costs. 

M, R. SHARMA, J.:— I agree. 

S. S. SIDHU; J:— I also agree. 

. Appeal dismiseet, 
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FULL BENCH 


PREM CHAND JAIN, S. C. MITAL AND 
M. R. SHARMA, JJ. 

‘Inder Singh and others, Appellants v. 
S. Raghbir Singh and others, Respon- 
dents. 

Second Appeal No, 1302 of 1962, ` 


D/- 
17-1-1977.* 


Custom (Punjab) — Custom of Amrit- 


sar District — Alienation of immovable 
property acquired by husband to what 
extent permissible. AIR '1949 East Punj 
209 and AIR 1953 Punj 45, Overruled. 


*(From decree of Diali: Ram Puri, Addl. 
- Dist. J., Amritsar, D/- 28- este a 
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with the requisites. of exchange in terms’ 


above, ' 


A.LR, 


Entries in a Riwaj-i-am, which pertain 
fo a special custom applicable to a loca- 
lity or a class of persons, should be pre- 
sumed to be correct unless rebutted: 
This initial presumption is, however, 


weakened when the ‘custom recorded in’ 


the Riwaj-i-am is opposed to the general 
custom or the same is opposed to the 
rights of the females who-had not been 
consulted at the time of the’ compilation 
of the Riwaj-i-am. However weak., this 
presumption may be, it is sufficient to 
shift the burdén of proof on the party 
who challenges the existence of such a 
custom and the presumption can be re- 
butted only by proof of instances in 
which such a custom had been departed 
from by the members of community. 
The answer to Question No: 52 of the 
Riwaj-i-am .of the Amritsar district 
which states that alienation of immov- 


able property acquired by the. husband ` 


is permissible to the same extent as he 
could have alienated it, makes a correct 
exposition of the customary law applic- 
able to the parties. The members ‘of the 
agricultural community consulted: in- 
stead of giving their own opinion made 
a statement which showed the nature of 
custom as followed by the community. 
Furthermore, -the Urdu record of the 
Riwaj-i-am showed that the aforemen~- 


tioned custom’ was supported by about. 
400 instances in Tehsil Ajnala and about. 


2,000 instances in the whole District. 
AIR 1949 East Punj 209 and AIR 1953 


'Punj 45, Overruled; R. S. A. 460 of 1949, 


D/- 11-10-1955 (Punj), Approved. 

. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1968 SC 142 5 
(1955) R. S. A. No. 460 of 1949, D/- 11- ma 

1955 (Punj) 

AIR 1953 Punj 45:54 Pun LR 480 ; 
ATR 1952 SC 231 ` 5 
AIR 1949 East Punj 209 6, -7 
AIR 1936 Lah 551 2 
ATR 1936 Lah 804 2 
AIR 1916 PC 129 2 
1906 Pun Re 110 (FB) 3 

H. L. Sarin, Sr. Advocate with M. L. 
Sarin and S. K. Gowari, for Appellants; 
Jagjit ‘Singh with Vipin Kaushal, for 
Respondents. 

M. R. SHARMA, J.:—— The facts of the 
case are succinctly given in the order 
of reference prepared by P. C. Pandit, J. 
and need not be stated all-over again. 
The decision of the case depends upon 
the reply to the following question:— 

“Whether the answer to Question No. 
62-of the Riwaj-i-am of the Amritsar 
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district, which states that alienation of 
immovable property acquired by the 
husband is permissible to the same -€x- 
tent as he could have alienated it makes 
a correct exposition of the customary 
law on the subject.” 


2. In a large number of judgments 
rendered by this Court it has been laid 
down that there is no uniform custom 
applicable to the whole of the Punjab, 
It varies from tribe to tribe and from 
place to place. It is also well known that 
customs relating to the same tribe some 
times vary from District to District and 
even in different localities of the same 
District. It is precisely for this reason 
that a party relying -upon a particular 
custom is called upon to allege and to 
prove that custom. Reference in this con- 
nection may be made to Joginder Singh 
v. Kartara, AIR 1936 Lah 551 and Kar- 
tar Singh v. Mt. Banto, AIR 1936. Lah 
804. A Riwaj-i-am normally furnishes a 
reliable piece of evidence for proving 
the custom. It is no doubt true that no 
presumption of truth attaches to it un- 
der S. 44 of the Punjab Land Revenue 
Act, 1887, yet, it being a public record 
prepared by a public officer in ‘discharge 
of his official duties is admissible in evi- 
dence under S. 35 of the Evidence Act. 
The evidentiary value of Riwaj-i-am 
varies according to the facts and circum- 


stances of each case. If it records the . 


statements of.the persons governed by a 
particular customs and is also supported 
by some instances, much greater weight 
is attached to it. But, when the state- 
ments recorded merely show that a par- 
ticular custom was desired to exist, little 
or no importance is given to such entries 
recorded in the Riwaj-i-am. At one time 
it was held that a Riwaj-i-am which was 
not supported by instances or which 
was opposed to general custom should 
be considered unreliable but in view of 
the Privy Council decision in Beg v. 
Allah Ditta, AIR 1916 PC 129, this view 
can no longer be held to be good law. 
According to the Privy Council, an entry 
in a Riwaj-i-am even if unsupported by 
instances is a strong piece of evidence in 
support of that custom and it Hes on the 


person denying the custom to rebut that - 


evidence. 


3. On a parity of reasoning it must 
be held that entries in a Riwaj-i-am, 
which pertain to a special custom applic~ 
able to a locality or a class of persons, 
should also be presumed to be correct 
unless rebutted. The principle is that an 
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official record, kept by a person, upon 
whom there is a public duty to make 
entries in it. only after satisfying him- 
self of the truth of those entries, is pre- 
sumed to be.correct. Such a document 
itself is evidence of the truth of its con- 
tents unless and until its falsity can be 
demonstrated by any of the various 
methods by which the evidentiary value 
of any public book, register or document 
may be attacked. This initial presump- 
tion is, however, weakened when the 
custom recorded in the Riwaj-i-am is 
opposed to the general custom or the 
same is opposed to the rights of the 
females who-had not been consulted at 
the time of the compilation of the Riwaj- 
i-am. However weak this presumption 
may be, it is sufficient to shfit the bur- 
den of proof on the party who challenges 
the existence of such a custom and the 
presumption can™~be rebutted only by 
proof of instances in which such a cus- 
tom had been departed from by the 
members of community. In short, it is 
the will of the community which estab- 
lishes and abrogates a custom as observ- 
ed by Robertson, J. in Daya Ram v. 
Sohel Singh (110 Pun Re 1906) (F'B):— 

“We must also recognise that custo- 
mary law like other law, is a branch of 
sociology and must be in a fluid state 
and take cognizance of progress of ethi- 
cal and legal notions in the community 
in which it is in force.” 
Consequently, if a later Riwaj-i-am pro- 
perly prepared shows that the custom 
recorded in the earlier Riwaj-i-am had 
been departed from, a Court of . law 
would be under a duty to uphold the 
modified custom as recorded in it. 

4. At this stage I would like to re- 
produce the relevant portion of Question 
No. 52 and its answer:— 


-. (For Question & Answer. see next page) 


- 5. A- perusal of the aforementioned 
answer shows that the members of the 
agricultural community consulted in- 
stead of giving their own opinion’ made 
a statement which shows the nature of 
custom as followed by-the community 
Furthermore, the Urdu -record of the 
Riwaj-i-am shows that the aforemen- 
tioned custom was supported by about 


400 instances in Tehsil Ajnala and about| 


2,000 instances in the whole District. In 
Gokal Chand v. Parvin Kumari, AIR 
1952 SC 231 it was laid down that if the 
entries contained -in the Riwaj-i-am are 
based’ on the result of the entry (in- 
quiry?) conducted by its Compiler, such 
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Question 
Is there any distinction in respect of 
movable or immovable, ancestral or 
acquired property, or in respect of 


alienation to the kindred of the de- $ 


ceased husband? 


entries should be given due weight. The 


same view was reiterated in - Gurdit 
Singh v. Mst. Angrez Kaur, AIR 1968 
SC 142. In the face' of these authorita- 


tive pronouncements by their Lordships 
of the Supreme Court it has to be held 
that the answer given to Question No. 52 
mentioned above makes.a correct exposi- 
tion of the customary law applicable to 
the parties. a. 

6. Mr. Sarin, the learned counsel for 
the appellants has, however, relied upon 
e Single Bench judgment of this Court 
reported as Chet Singh v. Rur Singh, 
AIR 1949 East Punj 209. However, in 
that case only the English version of the 
Riwaj-i-am which contains no instances 
in support of this custom appears to 
have been produced. As already noticed, 
the vernacular version of the Riwaj-i- 
am contains as many as 400 instances in 
support of the aforementioned custom. 
The view taken in that case can, there- 
fore, not be regarded as good law. 


T. The second case cited by Mr, Sarin 
is reported as Gurbachan Singh v. Mst. 
Jaswant Kaur, 1952-54 ‘Pun LR 480: (AIR 
1953 Punj 45). In that case the Division 
Bench followed with approval the view 
taken in Chet Singh’s case (AIR 1949 
East Punj 209) (supra) without ascer- 
taining whether the custom recorded in 
the Riwaj-i-am was in fact supported by 
instances or not. For similar reasons and 
with utmost respect to the learned 
Judges, who constituted the Division 
Bench, it might be observed that the 
view taken by them also does not lay 
down correct law. i 

8. On the other hand, the learned 
counsel for the respondents, has placed 
reliance upon Bhan Singh v. Bishan 
Kaur, R. S. A. No. 460 of 1949, decided 
by another Division Bench of this Court 
on October 11, 1955. In that case it was 
held that merely because the Riwaj-i-~ 

-em prepared by Mr. A. Mac Farquhar 
compiled in 1940 took a. different view 


Nand Ram v, Karnail Singh 


A.I. R. 


Answer 

There is no restriction on the alie~ 
nation of movable property. Aliena- 
tion of ancestral immovable property 
is permissible only to the extent 
shown in (i) above. Alienation of 
_dmmovable property acquired by the 
husband is permissible to the same 
\ extent as he could have alienated it. 
It makes no difference in any of 
these cases whether or no the ali~ 
enee is related to the deceased 

husband. 


from the Riwaj-i-am of 1911-12, it could 
not be held that the same is not correct. 
The Bench -also-held that - the words, 
‘self-acquired property’ had been used 
in a loose manner and the words- ‘self- 
acquired property’ were sometimes loose- 
ly used'as equivalent to’ non-ancestral 
property. The right of the female heir 
to dispose of non-ancestral property in- 
herited by her from her husband was 
upheld on the basis of the answer given 
to Question No. 52 mentioned above. I 
am in respectful agreement with the 
view taken in this case, 

9. For the reasons mentioned above, 
I would answer the question framed in 
the affirmative. Once this answer is 
given, it is conceded that the appeal has 
to be dismissed and I order accordingly, 
No costs. 

P. C. JAIN, J.:— I agree. 

S., C. MITAL, J.:— I ; 

- Appeal dismissed, 
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Nand Ram, Petitioner v. Karnail Singh 
and others, Respondents. 

Civil Revn. No. 1278 of 1976, D/- 11-3- 
1977.* 

(A) Civil P. C. (1908), S. 115 — Two 
separate applications of plaintiff peti- 
tioner — One order passed on those two 
applications — One revision petition of 
the order — Competent. 

It was submitted for the defendants 
respondents that inasmuch as limitation 
was prescribed for filing a petition under 
S. 115 of the Code, the petitioner should 
be put to the choice of selecting the 


“(To revise order of V., P. Choudhry, 
Sub-J., 1st’ Class, Narwana, D/- 7-8- 
1976.) 
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order against which he wanted to main- 
tain the petition and the other order of 
the trial Court should be upheld. , 

Held (negativing the submission) that, 
even if the petition be treated as a pe- 
tition against one of the orders it is 
within the competence of the High Court 
to set aside the other order if the other 
order seems to have been passed either 
in excess of or without jurisdiction or 
with material irregularity or illegality 
ın the exercise of the jurisdiction of the 
trial Court. (Para 3) 

Anno: AIR Comm. C.P.C. (8th Edn.), 
§. 115, N. 33. 

(B) Civil P. C. (1908), O. 6, R 17, O. 7, 
R. 1 (d) — Amendment of a formal na- 
ture — Addition in the plaint, of word 
‘minors’ to the description of minor de- 
fendants — Not to be disallowed nor- 
mally. 


That kind of amendment was of ac 
a formal nature that no Court should 
normally disallow it if prayer for mak- 
ing it is made bona fide at an early stage 
of the suit. (Para 3) 

Anno: AIR Comm, C.P.C. (8th Edn.), 
O. 6, R. 17, N. 1B; O. 7, R. 1 (d), N. 5. 

(C) Civil P. C. (1908), O. 32, R. 3 (2) — 
Application for appointment of guardian 
ad litem after period of limitation for 
suit has expired — Maintainable. 

An application for making appointment 
of a guardian ad litem can be made after 
the expiry of the period of limitation for 
fling the suit. AIR 1941 Nag 130, Foll; 
1971 Pun LJ 859 and AIR 1972 Punj 
276, Disting. (Para 3) 

Anno: AIR Comm., C.P.C. (8th Edn.), 
O. 32, R. 3, N. 2. 

Cases Referred: 
(1975) 77 
AIR 1972 
1971 Pun 
AIR 1969 
AIR 1967 
AIR 1941 Nag 130 . 2 
AIR 1931 All 507 (SB) 

AIR 1927 All 787 2 

M. S. Jain, for Petitioner; G. C. Mital 
and Arun Jain, for Respondents, 


ORDER:— On March 3, 1975, the plain- 
tiff-petitioner filed a suit for pre-empt- 
ing the sale effected on March 7, 1974, in 
favour of three vendees all of whom 
were minors. Not knowing about their 
minority the plaintiff did not . describe 
them as such in the plaint. When sum- 
monses were issued to the vendee-res- 
pondents it was reported back that they 


Chronological er 

Pun LR 665 

Punj 276: 1971 Pun LJ 918 ; 

LJ 859 3 

SC 1267 2 

SC 96 i 2 
3 
2 
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were minors. Thereupon the plaintiff 
made an application on April 5, 1976, 
for leave to amend the plaint. The am- 
endment sought was:— 

(1) to add the word ‘minors’ after the 
names of the vendee-defendants and to 
add thereafter the words ‘ba-sarprasti 
Dandi Ram pita khud under the guard- 
fanship of their father Dandi Ram” and 

(2) to add para 5 (A) in the plaint 

after the existing para 5, wherein it was 
intended to be stated that the three ven- 
dee-defendants are minors and they live 
with their father Dandi Ram whose in- 
terest is not adverse to that of minors 
and that Dandi Ram is entitled to be 
appointed as their guardian. 
The plaintiff also filed a separate appli- 
cation under O. 32, R. 3 of the Code for 
appointing Dandi Ram as the guardian 
ad litem of the minor defendants. Both 
the applications were resisted on behalf 
of the vendees on the ground that the 
limitation for filing the suit in exercise 
of the right of pre-emption had expired 
on March 7, 1975, and that inasmuch as 
the two applications were made in April, 
1976, these could not be allowed. By his 
order dated August 7, 1976, Shri V. P. 
Choudhry, Sub-Judge First Class, Nar- 
wana, has dismissed both the applica- 
tions on the same ground. Not satisfied 
with that order the plaintiff has come 
up to this Court for revision thereof. 

2. Mr. M. S. Jain, the learned coun- 
sel for the plaintiff-petitioner, has sub- 
mitted that the entire approach of the 
trial Court to the question before it was 
contrary to law inasmuch as the non- 
disclosure of the minority of the defen- 
dants in the plaint is not fatal to the suit 
and an application for appointment of 
the guardian ad litem of minor defen- 
dants can be made after the expiry of 
the period of limitation for filing the 
suit. It is not disputed that the names 
and particulars of the vendees have 
been correctly given in the plaint. What 
is missing in the plaint is only the re- 
quirement of O. 7, R. 1 (d) of the Code 
which states that the plaint of a suit 
shall contain the following particulars— 

Order Vu, L 


(d) where the plaintiff. or the defen- 
dant is a minor or a person of unsound 
mind, a statement to that effect,” 

Order 32, R. 3 of the Code requires that 
where the defendant in a suit is minor 
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the Court, on being satisfied of the fact 
of his minority, shall appoint a proper 
person to be guardian for the suit. for 
such minor. The ‘contention of Mr. Jain 
is that the appointment of a guardian of 
a minor ‘for purposes of a suit can be 
made at any time during the pendency 
of the suit and need not be made before 
the expiry of the -period of limitation for 
instituting the suit. Counsel has relied 
in this connection on the judgment of 
Vivian Bose J. in Abdul Aziz v. Sk. 
Amir Musalman, AIR 1941 Nag 130, 
wherein it has been held that it does not 
matter whether a defendant is a major 
or a minor for the purpose of the Limi- 
tation Act so long 'as the suit is brought 
against the correct person. The learned 
Judge held that the- suit against @ minor, 
so far as the Limitation Act is concern- 
ed, is against the proper person whether 
he is described as ia major or a minor 
and is, therefore, within time if limita- 
tion has not expired on the date on 
which the suit is instituted by the pre- 
sentation of the plaint: It was held that 
the question of guardianship is a sepa- 
rate matter and does not relate to the 
institution of the suit but to the right of 
the -plaintiff to carry it on against the 
person who in fact happens to. be a 
minor. It was further held that a suit is 
not a nullity until a guardian is appoint- 
ed and it is not correct to say that no 
suit can. be deemed to have been institut- 
ed until the guardian of the minor de- 
fendant has been appointed. 
has then been made, to the Division 
Bench judgment of the Allahabad High 
Court (Lindsay and Sulaiman, JJ.) in 
- Har Lal Singh v. Rudra Singh, AIR 1927 
~ All 787. The learned Judges held that 
where in a pre-emption suit a guardian 

for a minor defendant is appointed after 


the expiry of the period of limitation 


for filing the suit the. defect is not fatal 
to the suit on a plea ‘of limitation. The 
next case on which Mr. Jain has relied 
' is the judgment of a Special Bench of 
three Hon'ble Judges of the Allahabad 
High Court in Wali Mohammad Khan v. 
Ishak Ali Khan, AIR 1931-All 507 (SB). 
Sulaiman, ACJ., who; gave the final 
opinion on the question of law involved 
in the case, held that where a suit hes 
been filed in the name of a plaintiff by 
his mother acting as uardian and next 
friend and describing as a minor 
' while in fact he was of age and the suit 
has been authorised by him and is pro- 
secuted by him in person the suit cannot 
be thrown out on the- technical ground 
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that the plaint as originally filed describ- 
ed him as a minor under:the guardian- 
ship of his mother. This kind of defect 
was described by the Special Bench of` 
the Allahabad High Court as a defect in 
the form of the suit and not in the sub- 
stance thereof and was held to be cur- 
able if it is due to bona fide mistake, 

Following the judgment of the Special 
Bench of the Allahabad High Court, a 
learned single Judge of this Court (Pat- 
tar, J.) has also held in Ramavtar v, 

Balbir, (1975) 77 Pun LR 665, that when 
a suit has been filed in the name of a 
plaintiff describing him as a minor by 
another person acting as his next friend 

through a bona fide mistake while 
as a matter of fact he was major at the 
time of the institution of the suit then 
the suit cannot be thrown out on the 
technical plea that the plaintiff was not 


- a minor at the date of the institution of 


the suit. It was held that in such cir- 

cumstances the plaint must be permitted ` 
to be amended. Counsel’s submission is 

that no suit can be dismissed merely be- 

cause the requirement of O. 7, R.'1 (d) 

has not been ‘complied with and that the | 
object of showing in the plaint that a 
particular party is a minor is just to 
bring the fact of the minority of the ` 
party to the pointed attention of the 
Court so that the Court may keep this 
fact in view at all appropriate stages, 
for example, for the purpose of ensur- 
ing that the party is represented by a 
guardian whose interests are not ad- 
verse to those of the minor or if and 
when ‘compromise is offered to, be filed 


“In the case to make sure that the terms 


of the compromise are in the interest of 
the minor and other such matters. He ' 
has referred to the judgments of their 
Lordships of the Supreme Court in A. K. 
Gupta and Sons Ltd. v. Damodar Valley 
Corporation, AIR 1967 SC 96 and Jai Jai 
Ram Manohar Lal v. National Building 
Material Supply, Gurgaon, AIR 1969 SC 
1267, in support of the proposition that 
the mere fact that the suit would be 
barred by time on the date on which 
the application for amendment is made 
or the amendment is allowed is by it- 
self not necessarily a conclusive ground 
to earn dismissal of the application for 
amendment of the eae One of the 
tests to be applied in such cases, ac- 
cording to Mr. Jain, is whether the suit 
could be dismissed merely because the 
defendants were not described as 
minors notwithstanding the fact that the 
Court on coming to- know of minority 
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was in a position to appoint their guard- 
jan ad litem. 


- 3. In reply to these submissions, Mr. 


Gokal Chand, the learned counsel for 
the vendee defendant-respondents, has 
first raised a preliminary. objection to 
the effect that the order -under revision 
was passed on two separate applications 
of the plaintiff-petitioner — one for the 
amendment of the plaint and the other 
for the appointment of a guardian ad 
litem — and that one petition for revi- 
sion of the order passed on two applica- 
tions is not competent. He submits that 
inasmuch as limitation is prescribed for 
filing a petition under S. 115 of. the 
Code the petitioner should be put to the 
choice of selecting “the order 
which he wants to maintain the petition 
and the other order of the trial Court 
should be upheld. I am unable to agree 
with this contention for more than one 
reason. Even if the petition be treated 
as a petition against one of the orders 
it is within the competence of this Court 
to set aside the other order if the other 
order seems to have been passed either 
in excess of or without jurisdiction or 
with material irregularity or illegality 
in the exericse of the jurisdiction of the 
trial Court. Moreover, it appears to me 
that the application for amendment is 
really not a serlous matter.- Paragraph 
5A, which was sought to be added to the 
plaint, was not quite necessary. All that 


was necessary’ was to comply with the. 


requirement of O. 7, R. 1 (d) and to add 
the word ‘minors’ to the description of 
the minor defendants. That kind of am- 
endment is of such a formal nature that 
no Court should normally disallow it if 
prayer for making it is made bona fide 
at an early stage of the suit. In view of 


the lucid judgment of Vivian Bose J. in’ 


Abdul Aziz Sk Imam Musalman’s case 
(AIR 1941 Nag 130) (supra), it is patent 
that an application for making appoint- 
ment of a guardian ad litem can be made 
after the expiry of the period of limita- 
tion for filing the suit, J am in respect- 
ful agreement with that view. There was, 
therefore, no question of dismissing the 
application under O. 32, R. 3 merely. be- 
cause the suit, if filed on the date of fil- 
ing the application, would have been 
barred by time. The trial Court relied 
on the judgments of Bhim Sain v. Harish 
Chander, 1971 Pun LJ 859 and Suraj 
Bhan v. Balwan Singh, 1971 Pun Ly 9183 
{AIR 1972 Punj 276). Those cases are 
distinguishable on facts. Even otherwise, 
the law laid down by the learned single 
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Judge is not wholly consistent with the 
trend of authorities referred to above. 
4.. For the foregoing reasons, I allow 
thīs petition, set aside the orders of the 
trial Court dated August 7, 1976, and 
allow both the applications of the plain- 
tiff-petitioner and grant him leave to 
amend the plaint to the extent indicated 
verbatim in the application under O. 6, 
R. 17 of the Code and appoint Dandi 
Ram as guardian of the minor defen- 
dants for the purpose of the suit from 
which this petition has arisen. Parties 
are left to bear their own_costs. Parties 
have, been directed to appear before the 
trial Court on April 4, 1977. 
Petition allowed. 
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Davinder Nath, Petitioner v. Madan 
Gopal, Respondent. 
-Civil Revn. No. 1009 of 1976, D/- 24-1- 
1977. 
. (A) Haryana Urban (Control of Rent 
and Eviction) Act (11 of 1973), S. 20-A 
(inserted .by Haryana Amendment Act 
(4 of 1974). and S. 24 — Interpretation 
and object — Ex parte order of eviction 
of tenant passed by Subordinate Judge as 
Rent Controller under Punjab Act 3 of 


' 1949 after its repeal in view of S. 24 


proviso of Haryana Act 11 of 1973 — Ap- 
plication to set aside ex parte order — 
Proper forum. whether Subordinate Judge 
or Sub-Divisional Officer (Civil). 


During the pendency of. petition for 
eviction of tenant u/s 13 of East Pun- 
jab Act 11 of 1949, Haryana Act (11 of 
1973) came imto force from 27-4-1973 and 
the Subordinate Judge before whom the 
petition was pending as Rent Controller 
disposed it and passed an ex parte order 
in accordance with the proviso to S. 24 
of Haryana Act (11 of 1973) notwith- 
standing the repeal of East Punjab Act 
(1 of 1949). An application for setting 
aside the ex parte order was made on 
26-10-73 to the Subordinate Judge. The 
question for determination before the 
High Court under Art: 227 was about the 
correct legal forum in view of the provi- 
sions of S. 20-A inserted in the Principal 
Act by the Amendment Act (4 of 1974) 
with effect from’ 28-1-1974. ‘ 


Held that the only object of enacting 
S. 20-A was that orders passed by Civil 


EU/EU/B699/77/KSB 
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Courts are not subjected to the scrutiny 
of executive authorities. The word “pro- 
ceeding” used in cl. (a) of S. 20-A (1) 
stands for “proceedings under the Act” 
which would mean proceedings under 
the Haryana Act. An application for set- 
ting aside an order passed by the Senior 
Subordinate Judge in his capacity as Rent 
Controller is not envisaged by any provi- 
sion in the Haryana Act. That being so, 
such an application would not be cover- 
ed by S. 20-A (1) (a) amd would not be 
liable to transfer to the executive autho- 
rities under that provision, On the other 
hand, the expression “proceedings pend- 
ing or order passed immediately before 
the commencement of this Act” in the 
proviso to S. 24 of the Haryana Act, 
naturally refers to proceedings under 
the East Punjab Urban Rent Restric- 
tion Act. Therefore 'in the circumstances 
of the case, it was only the Subordinate 
Judge who passed the ex parte order was 
competent to entertain the application 
for setting aside that ex parte order and 
in refusing to do so he erroneously de- 
clined to exercise jurisdiction vested in 
him by law. The Sub-Divisional Officer 
(Civil) was not competent to entertain 
such application transferred to him by 
the Subordinate Judge as Rent Controller 
under the Punjab Act. 1976 Pun LJ 569 
(FC Haryana) and 1976 Punj LJ 570 
(FC Haryana), Foll (Para 5) 

(B) Constitution of India, Art. 227 — 
Setting aside ex parte order of eviction 
of tenant — Subordinate Judge as Rent 
Controller who was competent to set it 
aside erroneously declining to exercise 
jurisdiction — Order set aside as being 


illegal. , (Para 7) 
Cases Referred: Chronological Paras 
1976 Punj LJ 569 (FC Haryana) 3 
1976 Punj LJ 570 (FC: Haryana) 3 
(1975) 77 Punj LR 737 3 


Ram Rang, for Petitioner; G. R. Maji- 
thie, for Respondent. 

ORDER: — Madan Gopal (herein- 
after called the landlord) filed a petition 
for eviction of Davinder Nath petitioner 
(to whom I will refer in this order as 
the tenant) under S. 13' of the East Pun- 
jab Urban Rent Restriction Act, 1949, 
which was decreed ex parte in favour of 
the landlord on Sept. 6; 1973. During the 
pendency of the petition for eviction be- 
fore the Civil Court, the Haryana Urban 
(Control of Rent and Eviction) Act (Har- 
yana Act No. 11 of 1974) was passed and 
enforced with effect from April 27, 1973. 
The learned Senior Subordinate Judge 


Davinder Nath v. Madan Gopal (Narula C. J.) 


A. I. R. 


was correct in continuing the proceedings 
which were pending before him as Rent 
Controller at the time of coring into 
force of the principal Haryana’ Act be- 
cause of the requirements of the proviso 
to S. 24 of that Act. The relevant por- 
tion of S. 24 is quoted below :— 

“The East Punjab Urban Rent Restric- 
tion Act, 1949 (East Punjab Act No. 3 of 
1949) is hereby repealed: 

Provided that such repeal shall not 
affect any proceedings pending or order 
passed immediately before the com- 
mencement of this Act which shall be 
continued and disposed of or enforced as 
if the said Act had not been repealed. 

x x x” 

The tenant made an application on Octo- 
ber 26, 1973, for setting aside the ex parte 
order. While issuing notice of the same 
for Nov. 2, 1973, execution of the order 
for eviction was stayed by the Senior 
Subordinate Judge acting as Rent Con- 
troller on Oct. 27, 1973. During the pend- 
ency of the application for setting aside 
the ex parte order, the Haryana Urban 
(Control of Rent and Eviction) Amend- 
ment Act No. 4 of 1974, was passed and 
enforced with effect from Jan. 28, 1974, 
By S. 2 of the Amendment Act, the fol- 
lowing was imserted as S. 20-A in the 
Principal Haryana Act :— 

“20-A. — (1) Notwithstanding anything 
contained in any other provision of this 
Act:— ' ` 

(a) 
Subordinate Judges appointed to perform 
the functions of the Controllers shall, 
from the date of coming into force of 
the Haryana Urban (Control of Rent and 
Eviction) Amendment Act, 1974, | stand 
transferred to the Sub-Divisional Officers 
(Civil), appointed under cl. (b) of S. 2 to 
perform the functions of the Controllers; 

(b) an appeal from the order of the 
Subordinate Judge appointed to perform 
the functions of the Controller shall lie 
to the District Judge conferred with the 
powers of the appellate authority and a 
revision from the order of such appellate 
authority snall lie to the High Court; 
and 


(c) if any appeal from the order of the. 


Subordinate Judge appointed to perform 
the functions of the Controller has been 
filed with the Deputy Commissioner con- 
ferred with the powers of appellate au- 
thority, or if any revision from the order 
of District Judge conferred with the 
powers of the appellate authority -has 
been filed with the Financial Commis- 
sioner, the same shall stand transferred 





all proceedings pending before . 
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to the District Judge and the High Court 
respectively. (2) The proceedings trans- 
ferred under sub-s. (1) shall be disposed 
of by the District Judge and the High 
Court as if the same were originally 
presented before them.” 


2. Treating the application for setting 
aside the ex parte decree as a ‘“proceed- 
ing” under the Haryana Act the learned 
Senior Subordinate Judge. transferred the 
ease to the Sub-Divisional Officer (Civil). 
By his order dated May 27, 1976, the 
Special Collector, Rohtak, who was the 
Sub-Divisional Officer, returned the ap- 
plication in question to the tenant for 
presentation to the Court competent to 
hear it on the ground that he had no 
jurisdiction to deal with it amd it had to 
be dealt. with by the Senior Subordinate 
Judge, who had passed the order for 
eviction. When the case went back to the 
Senior Subordinate Judge, Rohtak, he, by 
his order dated June 3, 1976 (Annexure 
P. 4) held that every Subordinate Judge 
in Haryana had become functus officio so 
far as his powers as a Rent Controller 
are concerned on the appointment of 
Rent Controllers under the Principal 
Haryana Act. He did not agree with the 
view expressed by the Financial Com- 
missioner in two earlier decisions that 
the application had to be. dealt with by 
the Rent Controller under the Punjab 
Act. He, therefore, returned the applica- 
tion to the tenant for presentation to the 
officer concerned. It was in the above- 
mentioned situation that the tenant was 
forced to knock at the door of this Court 
to determine the correct legal forum in 
which his application for setting aside 
the ex parte order had to be dealt with 
and adjudicated upon. 


3. Mr, Ram Rang, the learned counsel 
for the tenant, hag referred to the two 
decisions of the Financial Commissioner 
on which the Sub-Divisional Officer 
(Civil) had relied for returning the case 
for presentation to the Court of the 
Senior Subordinate Judge. Both the deci- 
sions have been recorded by Shri V. P. 
Johar, Financial Commissioner, Haryana. 
In Smt. Parbati v. Hari Chand, 1976 Punj 
LJ 569 (corresponding to 1975 RLR 391), 
an almost similar situation had arisen. An 
ex parte order had been passed by the 
Rent Controller under the Punjab Act 


before the coming into force of the - 


Principal Haryana Act, but an application 
for setting aside the ex parte order had 
been made in June, 1973, after the 


coming into force of the Principal Har- 
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yana Act. The application had been re- 
turned by the Civil Court acting as Rent 
Controller for being presented to the 
Sub-Divisional Officer who dismissed the 
application on merits, The petition for 
revision of that order was allowed by the 
Financial Commissioner on the ground 
that the Sub-Divisional Officer (Civil) 
hed no jurisdiction to deal with the ap- 
plication for setting aside the ex parte 
order passed by the Civil Court as Rent 
Controller and that it was the Court 
which had passed the ex parte decree 
which was to deal with and decide the 
application for setting it aside. The 
learned Financial Commissioner held 
that the effect of accepting the applica- 
tion for setting aside the decree passed 
by the Subordinate Judge acting as Rent 
Controller, would be to modify or set 
aside the order of the Civil Court and 
since S. 20-A provides for appeals and 
revisions against the orders passed by 
the Civil Court being taken up in the 
hierarchy of those Courts, the hearing by 
a Sub-Divisional Officer of an application 
for setting aside the ex parte decree 
passed by a Ciyil Court would be con- 
trary to the spirit underlying S. 20-A. 
It was on the above basis that he held 
that the Sub-Divisional Officer (Civil) 
was not competent to entertain the ap- 
plication for setting aside the ex parte 
order passed by the Rent Controller 
under the Punjab Act. To the same effect 
is- the judgment of the Financial Com- 


missioner in Chhabil Dasg v. Mange ` 


Ram, 1976 Punj LJ 570 (corresponding 
to 1975 Rev LR 421). It was again held 
that if the Sub-Divisional Officer (Civil) 
were to set aside the order of the Civil 
Court the result would be that a judi- 
cial officer’s decision would be liable to 
be set aside by an executive officer, which 
was something apparently repugnant to 
the spirit of cls. (b) and (c) of sub-s, (1) 
of S. 20-A of the Haryana Act, Counsel 
has also referred to the judgment of 
Sharma, J. in Dharam Pal v. Shri Bagi- 
cha Singh, 1975-77 Punj LR 737. That 
does mot, however, appear to help either 
of the sides directly on the point in issue 
before me. i 


4. If the two orders of the Financial 
Commissioner are correct, the petition 
must, of course, succeed, but Mr. G. R. 
Majithia, the learned counsel for the 
landlord, has submitted that the Finan- 
cial Commissioner was obviously in error 
in deciding the case according to what 
he thought the spirit of the provision 
instead of deciding it in accordance with 
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the plain language of the section. He has 
submitted that if an application under 
O. 9, R. 13 of the Code of Civil Proce- 
dure, for setting aside an ex parte order 
ts a “proceeding” it has to be transferred 


by the Civil Court to the -executive © 


authority under cl. (a) of 'S. 20-A (1), if 
the same was pending at the time of 
coming into force of the Haryana 
Act, as the said provision (S. 20-A (1) 
(a)) starts with. a non ‘obstante clause 
and overrides proviso to S. 24. Looked 
at from a strictly technical point of view, 
there ig some force in the submission of 
Mr. Majithia. He does mot contest the 
proposition that if S. 20-A had not been 
enacted, the application for setting aside 
the ex parte decree which had been filed 
before the coming into force of the 
Amending Act had also to be adjudicated 
upon by the Senior Subordinate Judge 
and every appeal or revision against the 
same had also to go to the District Judge 
and the High Court. His emphasis, how- 
ever, ig on the fact that S. 20-A (1) (a) 
was enacted as an exception to the rule 
contained in the proviso to `S. 24 emd 
the same must be given effect to. What 
actually happened after the Principal 
Haryana Act came into force was that 
whereas pending cases had to be decided 
by the Civil Court, appeals or revisions 
against them had to go to the executive 
authorities. It was felt that in view of 
the separation of the judiciary from the 
executive, it may mot be very salutary 
to allow orders. and decisions of Civil 
Courts being set aside by executive au- 
thorities. It was to avoid this kind of a 
situation that the Amending Act was 
passed, The official statement of objects 
and reasons for ‘passing „the Amending 
Act are contained in the Haryana Urban 
(Control of. Rent and Eviction) Amend- 
ment Bill, 1974 (published in the Har- 
yana Government Gazette Extraordinary 
dated Jan. 2, 1974, at page 8) in the fol- 
lowing words :— 


“According to’ the provisions of the 
Haryana Urban (Control of Rent and 
Eviction) Act, 1978, the Sub-Divisional 
Officers (Civil) and Deputy Commissioners 
have been appointed as Rent Controllers 
and appellate authority: Certain diff- 
culties are being experienced in the dis- 
posal of the proceedings pending before 
the date of enforcement of the said Act, 
Le., 27th April, 1973. The Punjab and 
Haryana High Court hes drawn pointed 
attention in this behalf ‘observing that 
it does not seem desirable on account of 
the separation of the Judiciary from the 
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Executive that the appeals. and revisions 
against the decision of Judicial: Officers 
in respect of pending cases should be 
filed before or decided by the Executive 
Authorities.. i ; 


The bill seeks to tide over these diffi- 
culties and to provide for these objects.” 
Once the objects and reasons for passing 
the Amending Act are kept in’ view, 
which is legally permissible, it is clear 
that the only object of. enacting S. 20-A 
was that orders passed by Civil Courts 
are not subjected to the scrutiny of exe- 
cutive authorities. The two decisions of 
the Financial Commissioner, Haryana, 
are consistent with the scheme of the 
Amending Act judged in the light of the 
statement of objects and reasons for in- 
troducing, the Bill which became the 
Amending Act. . ‘ 7 


5. From an overall consideration of 
all the aspects of the matter, it appears 
to me that the word “proceeding” used in 
cl. (a) of S. 20-A (1) ofthe Amending Act 
stands for “proceedings under the Act” 
which would mean proceedings’ under 
the Haryana Act. An application for set- 
ting aside an order passed by the Senior 
Subordinate Judge in hig capacity as 
Rent Controller is not envisaged by any 
provision in the Haryana Act. That being 
so, such an application would not be 
covered by S, 20-A (1). (a) and would 
not be liable to transfer to the executive 
authorities under that provision. On the 
other hand, the expression “procéedings 
pending or order passed immediately be- 
fore the commencement of this Act” in 
the proviso to S. 24 of the Haryana Act, 
naturally refers to proceedings under the 
East Punjab Urban Rent Restriction Act. 
In this matter, it appears that while re- 
conciling the proviso to S. 24 with cl. (a) 
of S. 20-A (1) of the Act and judging in 
the light of aims and objects of the 


‚Amending Act, the view taken by the 


learned Financial Commissioner, Har- 
yana, appears to me the only possible 
correct view in the circumstances of this 
ease in so far as it relates to applications 
for setting aside ex parte orders passed 
by Civil Courts acting as Rent Control-| _ 
lers, That being so, I hold that the order 
of the Sub-Divisional Officer (Civil) 
(Special Collector, Rohtak), exercising 
powers of Rent Controller dated May 27, 
1976, was correct and the order of the 
learned Senior: Subordinate Judge, Roh- 
tak, dated June 3, 1976 (Annexure P. 4) 
is illegal and- is liable to ‘be set aside. 
The learned Senior ‘Subordinate Judge 
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has erroneously declined to exercise | 
jurisdiction vested in him by law. It is 
hig duty to re-entertain and decide the 
application of the tenant for setting aside 
the ex parte order for eviction passed by 
his Court. . 

6. Mr. Majithia; the leamed counsel 
for the landlord, has lastly contended 
that one of the grounds on which the 
order for eviction wag passed aganist the 
tenant was non-payment of rent and 
notwithstanding the fact that the execu- 
tion of the order was stayed as long ago 
as in October, 1973, nothing has been 
paid by the tenant to the landlord on ac- 


count of rent, This is a matter with which . 


I am mot concerned at this stage. I have, 
however, no doubt that if the landlord 
applies to the Senior Subordinate Judge, 
Rohtak (acting as Rent Controller) to 
vacate or modify the ex-parte order stay- 
ing execution of the eviction order, he 
would make the continuance of the stay 
order conditional on the ‘tenant paying 
up to the landlord (without prejudice to 
the rights claimed on behalf of both sides) 
or depositing the same in his Court, all 
arrears of rent and to continue to ta 
subsequent rent month by month. This 
kind of-an order ag already stated, will 
have to be obtained by the landlord from 
the Court of the Senior Subordinate 
Judge. 


7. For the reasons already assigned. 
I allow this petition and in exercise of 
the powers vested in thig Court under 
Article 227 of. the Constitution, set aside 
and reverse the order of the Senior Sub- 
ordinate Judge, Rohtak, dated Juné 3, 
1976 (Annexure P. 4) amd direct him to 
receive back, entertain, adjudicate upon 
and decide the application of the tenant 
for setting aside the ex-parte order for 
eviction (which had been. passed by his 
Court on September 6, 1973) according 
to law. The matter has been hanging fire 
for an unduly long time. The learned 
Senior Subordinate- Judge will, therefore, 
make every possible endeavour to dis- 
pose of the proceeding in question with- 
in three months. Parties have been 
directed to appear before the Senior 
Subordinate Judge, Rohtak, on February 
14, 1977, 


Petition allowed. 


` 
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Nanha and others, Appellants v. Risala 
and others, Respondents. 

Second Appeal No. 265 of 1967, D/- 
5-9-1977. 

Limitation Act (9 of 1908), Art. 142 — 
Suit for possession on basis of title — 
Starting point of hmitation — Effect of 
Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act (1953). 

The plaintiffs were entered as the sole 
occupany tenants in the land in dispute 
in the Jamabandi of 1945-46, prepared 
immediately after the consolidation of 
holdings, They were, however, shown as 
gair qabiz and the defendants were re- 
corded in actual possession of the said 
land. In 1953, the Punjab Occupancy 
Tenants (Vesting of Proprietary Rights) 
Act came into froce and in view of its 
provisions, the plaintiffs were entered as 
the owners in the land in dispute, in the 
Jamabandi of 1953-54, but the entries in 


the column of -cultivation remained the 


game. In 1962 the Plaintiff fileq the suit 
for declaration that they were the owners 
of the land in dispute and in the alter- 
native prayed for possession. 

Held, that the limitation for the suit 
for possession on the basis of title started 
in 1953, when the plaintiffs became 
owners of the property and therefore 
the suit was within limitation. (Paras 4, 6) 

The plaintiffs became owners of the 
property in 1953. Prior to 1953, they were 
occupancy tenants under the landowners. 
They. during that period could not insti- 
tute’ a suit for possession against the de- 
fendants on the basis of title. If they 
wanted to institute a suit for possession 
before 1953, they could do so on the basis 
of their rights as occupancy tenants and 
mot as owners, After coming into force 
of the Act, the plaintiffs became owners 
and were vested with the right to eject 
the person in possession of the land on 
the basis of their title. In such circum- 
stances they would be deemed to have 
been dispossessed regarding their owner- 


ship rights from the date when they be-- 


came owners of the property. Therefore, 
the period of limitation would run against 
them from the day when they steppedi 
to the shoes of the earlier owners. 

In case the ‘defendants had become 
owners of the property by adverse pos- 
session prior to coming into force of the 
Act, the matter would have been different 
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versely to the plaintiffs from 1946, and 
consequently, they did not acquire oc- 
cupancy rights by adverse possession in 
1953, when the plaintiffs got ownership 
rights. (Para 6) 

Anno, AIR Comm. Lim. Act (2nd Edn) 
Art. 142 N. 5. 

P. S. Jain, for Appellants; H. S. Sawh- 
ney, for Respondents. 


JUDGMENT :— This appeal has been 
filed by the plaintiffs against the judg- 
ment and decree of the Additional Dis- 
trict Judge, Karnal, dated Nov. 22, 1976. 


2. Briefly the case of the plaintiffs 
is that the land comprised in Khewat 
Nos. 63 and 65, half share in Khewat 
No., 64 and 3/8th share in Khewat No. 66, 
belonged to them. It is alleged that some 
years back they had left the village and 
entrusted the management of their land 
to the defendants who had been paying 
the produce of their share to them, In 
Rabi, 1961, they had stopped paying the 
share of their produce to them. They con- 
sequently filed a suit for declaration that 
they were the owners of the land in dis- 
pute and in the alternative prayed for its 
possession. The defendants contested the 
suit and, inter alia, pleaded that the 
plaintiffs had abandoned their land and 
that they (defendants) had been in its 
adverse possession without paying any 
rent for more than twelve years. They 
averred that consequently they had be- 
come owners by adverse possession. It 
was also pleaded that the suit waa not 
within time. 

3. The trial Court held that the plain- 
tiffs were the owners of the land in dis- 
pute, that the suit was within limitation 
and that the defendants had not become 
owners of the property by adverse posses- 
sion, In view of the aforesaid findings, 


- the trial Court granted a decree for pos- 


session in favour of the plaintiffs. 
The defendants went up in ap- 
peal before the Additional Dis- 


trict Judge, Karnal, who modified the 
judgment and held that the plaintiffs had 
failed to prove the suit within time re- 
garding Khewat Nos. 63-and 65. Con- 
sequently, he partly accepted the appeal, 
modified the decree and dismissed the 
suit regarding Khewat Nos, 63 and 65. 
The plaintiffs have come up in second 
appeal to this Court. 

4. Before dealing with the arguments 
of the learned counsel for the parties, 
it will be advantageous to refer to some 
of the undisputed facts. The ancestors 
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of the parties were joint occupancy te- 
nants of the land in dispute and remain- 
ed in its joint possession upto the year 
1903-04. From 1909-10 to 1937-38, ` the 
ancestors of the plaintiffs were recorded 
in the Jamabandis as gair qabiz and 
those of the defendants, in possession 
thereof along with their own share. 
After 1937-38, consolidation proceedings 
took place in the village. The plaintiffs 
were entered as the sole occupancy te- 
nants in Khewat Nos. 63 and 65, in the 
Jamabandi of 1945-46, prepared imme- 
diately after the consolidation of hold- 
ings. They were, however, shown as gair 
quabiz and the defendants were recorded 
in actual possession of the said land. In 
1953, the Punjab Occupancy Tenants 
' (Vesting of Proprietary Rights) Act came 
into‘ force amd in view of its provisions, 
the plaintiffs were entered as the owners 
in Khewat Nos, 63 and 65, in the Jama- 
bandi of 1953-54, but the entries in the 
column of cultivation remained the same. 


5. It is argued by Mr, Jain that the 
appellants became owners of the land in 
dispute in the year 1953 and the present 
suit was filed in August, 1962. He sub- 
mits that the possession of the respon= 
dents prior to 1953 was not adverse 
against the rights of the original owners. 
According to the learned counsel, the 
appellants became entitled to the posses- 
sion of the land in dispute ag owners in 
1953. In the circumstances, he contends, 
the suit of the appellants for possession 
as owners was within limitation. On the 
other hand, the contention of Mr. Sahni 
is that the respondents were shown in 
possession of the land from the year 
1945-46 and the suit has been filed in the 
year 1962. Therefore, the counsel submits, 
it ig barred by limitation. 

6. I have heard the learned counsel 
for the parties at a comsiderable length 
and given a thoughtful consideration to 
the matter in dispute, The facts of the 
case are not disputed. It is admitted by 

` the learned counsel that Art. 142 of the 
Limitation Act, 1908, is applicable to the 
present case, According to the said Arti- 
cle, the plaintiffs can institute a suit for 
possession of immovable property within 
12 years of their dispossession. In the 
present case, as already stated the appel- 
lants became owners of the property in 
1953. Prior to 1953, they were occupancy 
tenants under the landowners. They 
during that period could not institute a 
suit for possession against the respondents 
on the basis of title. If they wanted to 
institute a suit for possession before 1953, 
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they could do so om the basis of their 
right as occupancy tenants and not as 
owners, After coming imto force of the 
Act, the appellants became owners and 
were vested with the right to eject the 
person in possesion of the land on the 
basis of their title. In such cricumstances 
they will be deemed to have been dis 
possessed regarding their ownership rights 
from the date when they became owners 
£ the property. Therefore, the period of 
limitation would run against them from 
the day when they stepped into the 
shoes of the earlier owners. In case the 
respondents had become owners of the 
property by adverse possession prior to 
coming into force of the Act, the matter 
would have been different. As already 
stated above, they held the occupancy 
rights adversely to the appellants from 
1946, and consequently, they did not ac- 
quire occupany rights by adverse posses- 








from the aforesaid 
fact. I am, therefore, of the opinion that 
the limitation for the suit for possession 
by the appellants on the basis of title 


7. For the reasons recorded above, I 
accept the appeal, set aside the judgment 
and decree of the first appellate Court 
regarding Khewat Nos. 63 and 65 and 
decree the suit of the plaintiffs in toto. 
In the circumstances of the case, I, bow- 
ever, make no order as to costs. 

Appeal allowed. 
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Ranbir Singh, Petitioner v, The State 
of Punjab and others Respondents. 

Civil Writ Petn. No; 4869 of 1976, D/- 
2-9-1977. ` 

Constitution of India Arts. 226 and 
227 — Petitioner successfully completing 
M. B. B. S. course as also internship — 
Show cause Notice by Principal to peti- 
tioner for removal of his name from col- 
lege rollis alleging that Scheduled Caste 
Certificate on strengtb of which be was 
admitted was false — Held, 
Principal had no authority in law te 
take action against the petitioner now 
after the petitioner had passed his final 
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M. B. B. S. Examination and had com- 
pleted the internship training. AIR 1976 


SC 376 Foll. (Paras 2, 3 and 5) 
Caseg Referred: Chronological Paras 
AIR 1976 SC 376 2 


Kuldip Singh and Hardev Singh, for 
Petitioner; D. V. Sehgal, for Respondents 
Nos, 1 and 2. 

ORDER:— Ranbir Singh, petitioner, 
Wag admitted to the M, B. B. S. Course 
at the Medical College, Amritsar in 
June/July, 1970, against one of the seats 
reserved for the Scheduled Caste candida- 
tes. He successfully completed the five 
years course of studies prescribed by the 
Guru Nanak Dev University, Amritsar 
(hereinafter called the ‘University’). He ‘ 
appeared in the M.B.B.S. final examina- 
tion in December, 1974 and was declared 
successful subject to the condition that 
he was to reappear in two subjects upto 
April, 1976, i. e, (i) Medicine ete. and 
(ii) Ophthalmology and.E.N. T..He had 
already appeared in the above mentioned 
two subjects, but the University had not 
declared his result. The Medical Council 
of India has prescribed 12 months’ period 
of internship for the purposes of regis- 
tration with it. After the petitioner was 
declared successful in the M. B. B. S. 
Examination, he was allowed to join as 
an internee. He successfully completed 
the period of internship in June, 1976. He 
left the hostel premises from June 30, 
1976 and ceased to be a student of the 
said college. He has already been granted 
a provisional Medical Registration Certi- 
ficate by the Punjab Medical Council 
on July 4, 1975. It is alleged in para 9 of 
the petition that the principal, Medical 
College, Amritsar, issued a notice dated 
June 24, 1976 to the petitioner, in which 
it was stated that the Scheduled Caste 
Certificate, on the strength of which the 
petitioner wag admitted to the M. B. B.S. 
Course, had been reported to be false, 
and, consequently, the petitioner was 
called upon to show cause why his name 
be not removed from the college rolls as 
Per provision contained in the college 
prospectus. A copy of the said notice is 
Annexure ‘P-3’ to the writ petition which 
is in the following terms:— 

“You were admitted to the 1st Year 
M. B. B. S, Course of this College against 
one of the seats reserved for the candi- 
dates belonging to Scheduled Castes. 
Your Scheduled Caste Certificate on the 
strength of which you were admitted to 
the course has been reported to be false 
subsequent of your taking admission to 
this course. You are, therefore, called 
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upon to show cause as to why your name 
be not removed from the college rolls as 
per provision contained in the college 
prospectus. 


This show cause notice is being served 
upon you in accordance with the instruc- 


tions of the Punjab Government/Director, . 


Research and Medical Education, Punjab, 
Chandigarh received with his endstt, 
No. 2055-2NE . (4) pb76/-12028/ dated 31-5- 
1976. ; i 


. In case you have to say anything 
against the above, you are directed to 


` produce irrefutable: evidence of your 


being a Scheduled Caste by the 30th 


‘June, 1976, positively in duplicate other- 


wise the undersigned will be constrained 
to remove your name from the college 
rolls. ? 

It is against this notice that the present 
petition has, been filed. The return to 
the writ petition has only been filed by 
the Principal, Medical College, Amritsar 
(respondent No. 2), 


2. Mr. Kuldip Singh, learned Spiel 
for the petitioner, hag - contended that 
the Primcipal, Medical College, Amritsar 
had no authority in law to issue such a 
notice as petitioner was no longer a stu- 
dent of the Medical College having al- 
ready qualified for M. B. B. S. Degree 
by completing his , post-examination 
training, which. is called internship. I 
find merit in the contention raised by 
the learned counsel for the petitioner. 
The petitioner was admitted to the Medi- 
cal College, Amritsar, in the year 1970. 
He has completed the M. B. B. S. Course 
asalso internship training successfully. 


_JIt is not now open to the Principal or 


any other authority to say that the peti- 


tioner had obtained admission by. fraud’ 


on the basis of a false certificate. It 
was incumbent on the authorities to 
verify the correctness or falsity ‘of the 
certificate at the time of admission or 
within a reasonable period of 3/4 months. 
Now after six years, when the petitioner 
has completed the M. B. B. S, Course and 
the internship training, it is not desirable 
that the action be taken against him on 
the basig of an event which took place 
in the year 1970. Medical education is 
very expensive; thousands of rupees are 
spent on the training of a medical stu- 
dent. It is a matter of common know- 


-ledge that there ig an acute shortage of 


doctors in our country. Moreover, even 
if action is taken against the petitioner at 
this stage, it would not benefit any 
Scheduled Caste student. No doubt the 





Ranbir Singh v, State (A. S. Bains J.) 


A.LE 


petitioner has indulged in a practice 
‘which is highly undesirable but, as ob- 
served earlier, this fact could ‘be verified 
by the Principal at the time of admission 
or within a period of 3/4 months there- 
after, Had it been done. at the time of 
admission, a Scheduled Caste candidate 
would have been benefited, because at the 
initial stage action could betaken against 


the petitioner and in his place, a Schedul- 


ed Caste candidate could get admission, 
The Principal and the other authorities 
are themselves to be blamed for this 
State of affairs. Petitioner on producing a 
false Scheduled Caste Certificate got ad- 
mission in the M. B, B. S. Course, and 










fication had been done at the time of 
admission or soon thereafter, such con- 
sequences would mot follow. The fact of 
petting admission in the Medical College 
on the basis of a false certificate wag dis- 
covered by the authorities only in the 
year 1976, If the | action is taken now 
against the petitioner, the society would 
be deprived of one qualified doctor wh 
there is dearth of doctors in India. No 
doubt the petitioner has committed a 
serious mistake, but ag he had already 
completed the M. B. B. S, Course and 
internship training, it would be harsh to 
condemn him for éver — who knows if 
he is denied the chance of becoming a 
doctor, he may turn into a desperate 
character. The view which I am taking 
also finds support from a decision of the 
Supreme Court in Shri Krishan v. Kuru- 
kshetra University (1976) 1 SCC 311: 
(AIR 1976 SC 376) in which it was ob- 
served by their Lordships as under:— 
“The University Ordinance empowers 
the authorities to withdraw the certifi- 
cate regarding attendance before the 
examination if the candidate fails to reach 


, the prescribed minimum, But this could 


be done only before the examination. 
Once the appellant was allowed to take 
the examination, rightly or wrongly, 
then the statute which empowers the 
university to withdraw the candidature 
of the applicant has worked itself out 
and the applicant cannot be refused ad- 
mission subsequently for any infirmity 
which should have been looked into be- 
fore giving the applicant permission to 
elppear, 

. Here though notice regarding shortage 
of attendance was, twice put up on the 
notice board and the appellant was 
aware of it, it cannot be said that ha 
committed a fraud by mot drawing the 
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attention of the university. authorities to 
this fact. If neither the Head of the De- 
partment nor the university authorities 
took, care to scrutinize the admission 
form, then the question of the appellant 
committing a fraud did not arise. Where 
a person on whom fraud is committed is 
in a position to discover the- truth by 
due diligence, fraud is not proved. 


Hence if the university authorities ac- 
quiesced in the infirmities which the ad- 
mission. form contained and allowed the 
appellant to appear in the examination, 
then by force of the university statute 


the university had no power to withdraw- 


the candidature of the appellant.” 


3. In the college prospectus there is a 
provision on the basig of which the Prin- 
cipal can take action, which ig in the 
following terms:— 


“If e candidate is admitted on the basis 
of statements made in the form of des- 
criptive roll, but at a subsequent time it 
is discovered that any of the statement 
was false, the student shall be removed 
from the College’ and all the fees and 
all other dues paid up to the date of 
such removal] shall be confiscated. The 
Principal may take any further action 
against the. candidate and his/her guar- 

- dian that he may consider suitable.” 

The plain reading of this provision 
shows that if a candidate is admitted on 
the basis of a statement made in the 
form of descriptive roll, but at a subse- 
quent time, it is discovered that any of 
the statements was false. the student shall 
be removed from the College and all the 
fees and other dues paid up to the date 
of such removal ‘ shall be confiscated. 
Now as the petitioner has completed his 
M. B. B. S. Course and has also success- 
fully completed his imternship, he is no 
longer on the rolls of the College. He 
has ceased to be a student for all intents 
and purposes aftér he joined the imtern- 
ship training. He hag not to pay any 
tuition. fee or any other dues to the Col- 
lege; rather he is paid stipend by. the 
State as an internee. The word ‘intern’ 
is not defined anywhere, but according 
to Websters New World Dictionary, Se- 
cond Concise Edition 1975, it means. “a 
doctor serving.as an assistant. resident in 


a hospital, generally just after gradua- 


tion from medical chool.” This shows 
that the petitioner i$ no longer a student. 
He is a full-fledged doctor after his 
‘graduation from the Medical College. The 
‘petitioner as an internee also gets stipend 
from the State, According to the dic- 
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tionary meaning, the word ‘stipend’ means 
“a regular or fixed payment for services, 
as a salary; any periodic payment as an 
allowance.” In the same dictionary, the 


‘word. ‘student’ means “(1) a person who 


studies something, (2) a person who is 
enrolled for study in a school, college, 
etc.” From the combined meanings of 
the words “Intern,” “student” and 
“stipend,” it is quite clear that the peti- 
tioner is no longer a student now and for 
all practical purposes he is a doctor, As 
noticed earlier, the petitioner had also 
been granted a provisional Medical Re- 
gistration Certificate by the Punjab Medi- 
cal Council‘on July 4, 1975, and he com- 
pleted the period of internship in June, 
1976. These facta are not denied by the 
Principal. Moreover, the present show- 
cause notice was issued at the direction 
of the Government, which is illegal. 
Government cannot issue any such direc- 
tion: to the Principal. In this situation, 
the Principal has mo authority in law to 
issue the impugned show-cause notice 
to the petitioner, 


4. The Punjab Government hag re- 
cently issued.a ‘Brochure on Admission 


` to First Year M. B. B. S. Class, 1977 for 


Government -Medical Colleges, Amritsar 
and Patiala’, Clause 14 of. the Brochure 
is in the following terms:— 


“The Punjab Government may also 
direct the Principal to remove such a stu- 
dent from the college rolls, if on veri- 
fication received by it before a candiate 
has passed his first professional Examina- 
tion, it ig satified that he/she has obtained 
admission to the college on the basis of 
a statement or certificate. which is false.” 
The plain reading of this clause shows 
that the Punjab Government cam now 
direct the Principal of the Medical Col- 
lege to remove any student from the 
college rolls, if on verification received 
by it before a candidate has passed his 
first Professional Examination, it is satis- 
fied that he/she has obtained admission 
to the College on the. basis of a state- 
ment or certificate, which is false. This 
provision in the brochure was made only 
to avoid hardship and from this it.is also 
clear that a student can ‘be removed from 
the college rolls if the falsity of the 
certificate ig discovered before the com- 
pletion of the First Professional Examina- 
tion. This also implies that no action can 
be taken after a student has passed his 
First Professional Examination even if 
he got.admission on the strength of a 
false certificate, fh 
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5. For the reasons recorded above I 
hold that the Principal has no authority 
in law to take action against the peti- 
tioner now after -the petitioner has 
passed his final M. B. B. S. Examination 
and has completed the internship training. 

6. No other point is urged. 

7. For the reasons recorded above, 
this petition is allowed and the impugned 
notice (Annexure p/3) is quashed, but 
with no order as to costs. 

Petition allowed. 





AIR 1978 PUNJAB AND HARYANA 112 
R. S. NARULA, C. J. 
Surjit Kaur,, Petitioner v. Tirath Singh, 
Respondent. - 
Civil Reva. No. 144 of 1977, D/- 19-8- 
1977.* 


Hindu Marriage Act (25 of 1955), S. 24 
— Criminal P. C. (5 of 1898), S. 488 — 
Maintenance Pendente lite — Condition 
precedent — Jurisdiction of Civil Court 
to grant relief under S. 24, could not be 
ousted by mere pre-existing order of 
Criminal Court under S. 488, Cr, P. C. 
(1898). 

The only condition precedent for the 
grant of maintenance pendente lite to 
any of the parties to a proceeding 
under the Hindu Marriage Act is that 
the applicant has no independent income 
sufficient for his or her support. If it is 
found that the applicant has sufficient 
income for his or her support, no amount 
can be allowed as maintenance under 
S. 24 of the Act. If, however, it is found 
that the applicant either has no indepen- 
dent income or hig or her income is not 
sufficient for his or “her support, the 
Court is duty-bound to allow his or her 
application and grant him or her suitable 
maintenance pendente lite. In determin- 
ing the quantum of monthly maintenance 
pendente lite the statute requires the 
court to have regard to (i) the petitioner’s 
own income and (ii) the income of the 
respondent. The mere fact that the ap- 
plicant has some income. however 
meagre, does not justify the dismissal 
of the application under S. 24 

(Paras 1, 2) 

A mere pre-existing order under the 
Criminal P. C. for payment of mainten- 
ance does not oust the jurisdiction of the 


*Against order of M. L. Merchia Dist. J. 
Faridkot. D/- 10-11-1976. 
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Civil Court to allow maintenance pen- 
dente lite under S. 24. The order of the 
District Judge declining to consider on 
merits the claim and prayer of the peti- 
tioner for grant of maintenance pendente 
lite under S, 24 on the sole ground that 
she has already been-allowed mainten- 
ance by a Criminal Court held not main- 
teinable, 1976 Chand, LR 250, Rel. on. 
(Para 2) 
Anno: 3 A.M. Hindu Marriage Act 
1955, S. 24, N. 1. 
Cases Referred: Chronological Paras 
1976 Chand LR 250 2 
` Jagdey Sharma, for Petitioner, 
ORDER :— The, Court of Shri M. L. 
Mirchia, District Judge, Faridkot, has 
declined to consider on merits the claim 
and prayer of the petitioner for grant of 
maintenance pendente lite under S. 24 


of the Hindu Marriage Act (hereinafter , 


called the Act) on the sole ground that 
she has already been allowed maintenance 
by a criminal Court and that her main- 
tenance could not be fixed twice. The 
amount fixed by the criminal Court in 
proceedings under S. 488 of the Cr. P. C. 
is stated to be Rs, 50/-per mensem, Sec- 
tion 24 of the Act reads as below. 

“24. Maintenance pendente lite and ex- 
penses of proceedings. — where in any 
proceeding under this Act it appears to 
the court that either the wife or the hus- 
band, as the case may be has no indepen- 
dent income sufficient for her or his sup- 
port and the necessary expenses of the pro- 
ceeding, it may, on the application of 
the wife or the husband, order the res- 
pondent to pay to the petitioner the ex- 
penses of the proceeding, and monthly 
during the proceeding such sum as, 
having regard to the petitioner’s own in- 
come and the income of the respondent, 
it may seem to the court to be reason- 
able.” 

A plain reading of the provision shows 
that the only condition precedent for the 
grant of maintenance pendente lite to 
any of the parties to a proceeding under 
the Act is that the applicant has no im- 
dependent income sufficient for his or her 
support. If it is found that the appli- 
cant has sufficient income for his or her 
support, no amount can be allowed as 
maintenance under S. 24 of the Act. If 
however, it ‘is found that the applicant 
either has no independent income or his 
or her income is not sufficient for his or 
her support, the Court is duty-bound to 
allow his or her application. and grant him 
or her suitable maintenance pendente 
lite, ; o 
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2. As to the quantum of the mainte- 
mance, the requirements of the applicant 
have to be balanced against the income of 
the respondent. In determining the quan- 
tum of monthly maintenance pendente 
lite the statute requires the Court to 
have regard to {i) the petitioner's own in- 
come and (ii) the income of the respon- 
dent. The mere fact that the applicant 
has some income, howsoever meagre, 
does not justify the dismissal of the ap- 
plication under S. 24 of the Act» The 
finding of the learned District Judge to 
the effect that the petitioner was having 
an income of Rs. 50 per month (on the 
assumption that the respondent was re- 
gularly paying the amount to her under 
the order of the criminal Court). indi- 
cates that impliedly the Court has found 
that she has no other income. If that be 
the finding, a duty was cast on the learn- 
ed District Judge to go into the question 
whether the income of Rs. 50 per month 
is or is not sufficlent for the petitioner's 
support, If the learned District Judge 
comes to the finding that Rs. 50 per 
month is sufficient for maintaining the 
petitioner, he may decline her request 
for enhancing the amount. If, however, 
he finds that in these- days of rising 
prices the sum of Rs. 50 per month is not 
sufficient for the petitioner to maintain 
herself, he must fix the amount of main- 
tenance pendente lite under S. 24 of the 
Act having regard to the maintenance 
already fixed by the criminal Court 
(which is her income) and the income of 
the respondent. The learned District 
Judge has refused to exercise jurisdiction 
vested in him under S. 24 of the Act on 
the assumption that his jurisdiction un- 
der that provision to allow maintenance 
is ousted by the mere grant of main- 
tenance by a Criminal Court under S. 488 
of the old Code or S. 125 of the new 
Cr. P. C. Mr, Jagdev Sharma, the learned 
counsel for the petitioner, has brought 
to my notice the Single Bench judgment 
of this Court in Harbans Lel v. Ganga 
Devi, 1976 Chand LR 250 which was a 
converse case, :The prayer of the husband 
for staying proceedings under S. 125 of 
the mew Code of Criminal Procedure on 
the ground that maintenance pendente 
lite had been fixed by the High Court 
under 5, 24 of the Act was declined by 
the Single Bench on the ground that wife 
has an independent right to claim main- 
tenance under S. 125 of the new Cr. P. C. 
even if she hag been allowed mainten- 
ance pendente lite under S. 24 of the 
Act. It was observed in Harbans Lals 
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ease that the mere grant of maintenance 
under S. 24 of the Act is no. ground for 
staying proceedings under S. 125 of the 
Cr, P. C, It was held that the remedy 
available to both the spouses is indepen- 
dent of each other. Applying the analogy: 
of the judgment of this Court in Harbans 
Lal’s case, it appears to me that the con- 
verse of the proposition is equally cor- 
rect and that a mere pre-existing order 
under the Criminal Procedure Code for 
payment of maintenance does not oust 
the jurisdiction of the Civil Court to 
allow maintenance pendente lite under 
S. 24. of the Act. The order under revi- 
sion cannot, in view of. what hag been 
stated above, be maintained, 


3. I accordingly allow this petition, 
set aside that part of the order of the 
learned District Judge whereby he has 
declined to grant the petitioner mainten- 
ence péndente lite in addition to the am- 
ount determined to be payable to her by 
the Criminal Court. I further direct the 
learned District Judge to find out whe- 
ther the petitioner ig in fact receiving the 
sum of Rs. 50/- from the respondent or 
not and, in either event, determine how 
much: amount would be enough for the 
petitioner to maintain herself and then 
to proceed to fix the’ amount of main- 
tenance to which she is entitled under 
S. 24 of the Act in the light of the prin- 
ciples laid down above, 


4. The learned counsel for the setts 
tioner submits that the main case may 
mot be. decided till the petitioner’s appli- 
cation for maintenance pendente lite is 
disposed of in pursuance of this order. 
This is a fair request and I grant the 
same, Since no one has appeared to con- 
test the petition, there is no order as to 
costs of the proceedings in this Court. 

Petition allowed. 
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M. R. SHARMA AND S. S. SIDHU JJ. 

New India Assurance Company Ltd. 
New Delhi, Appellant v. Norati Devi, 
Respondent. 

F. A. F. O. No. 218 of 1977, D/- 29-7- 
1977. 

Motor Vehicles Act (4 of 1939), S. 98 
— Liability of insurance company in res- 
pect of third party risks — Application 
for compensation — Name of insurer as 
respondent struck off as he claimed dip- 
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lomatic immunity — Award against In- 
surance company is, not bad on ground 
of non-impleadment of insurer. 


Section 96 only clarifies that if an 
award is made, -it would be the duty of 
the Insurance Company to meet the claim. 
It nowhere lays down that if the Insu- 
rance Company. is allowed to contest the 
liability in the absence of the insurer it 


should not be held liable. Therefore, it 


cannot. be contended that an Insurance 
Company can‘never be held liable so long 
as the imsurer is not impleaded as a party 
to the proceedings, or having been: im- 
pleaded hig name,is ordered to’ be ‘struck 
off from the array of the respondents on 
the basis that he enjoys diplomatic im- 
munity from being sued in a court. AIR 
1982 Punj 522 and AIR 1959 J. and K. 
» 90, Disting. (Para, 2) 


‘Anno. AIR Comm, M. V. Act (ist 
Edn), S. 96.N 1. 


Caseg ‘Referred: Chronological Baal 


AIR 1962. Punj 522 
AIR 1959 J.& K 90 


B. R, Sabharwal, for Appellant, 
` JUDGMENT:— Norati Devi widow of 


2 
2 


Sarwan Singh deceased filed an applica-' 


tion before the Motor Accident Claims 
Tribunal, Patiala, for compensation ow 
the ground that car No, 27-C. D.. 53 dri- 
ven by Mr. Kalaus Juergen, Assistant 
Attache, Embassy of the Federal Repub- 
lic of Germany in India, had run over 
her husband who was going on.a cycle 
on 19-1-1974. Mr. Kalaus Juergen had 
also been impleaded as respondent No. 1 
in that petition, but on an objection raised 
by him that he was entitled to claim 
diplomatic immunity his name was struck 

' off from the array of respondents, 
learned Tribunal after going into the 
merits awarded compensation to the tune 
of Rs.. 11,000/- to Smt Norati Devi 
directly against. the New India Assurance 
Company, which has come up in appeal 
before us. 


“2. Mr. TENT the learned in 
for the appellant-Company,- has drawn 
„our attention to S, 96 of the Motor Vehbi- 
eles Act, 1939, which lays down that. after 
an award has been made against an: in- 
sured person it would be the duty of 
the insurance company to`meet the. claim. 
From the wording employed. in. this sec- 
tion, the learned counsel sought to argue 
that until and unless the person involved 


New India Assurance Co. v.. Narati Devi 


The - 


A. LR. 


in the accident had. not been impleaded 
as a party, no award could be made 
against the Insurance Company. In sup- 
port of this proposition, he has placed re- 
liance upon a single Bench decision of this 
Court in Ruby General Insurance Co. Ltd. 
v. Smt. Misri Devi, AIR 1962 Punj 522 
and a Division | Bench judgment of 
the Jammu ‘and Kashmir High 
Court in New,! Asiatic Insurance Co. 
Ltd. v. Kulwanti Devi AIR- 1959 J. and K. 
$0. In none of the cases cited by the 
Iearned counsel the insurer was such 
a person who could claim diplomatic im- 
munity from being sued in an ordinary 
Court. Even otherwise, we feel that if 
the Insurance Company is allowed to 
contest the claim in: accordance with the 
principles ofnatural justice or the pro- 


cedure envisaged `by the Act and the rules 


on the subject, it is not open to it to es- 
cape liability.on'.the basis of such a 
hypertechnical plea because in the ulti- 
mate. analysis it alone has to satisfy the 
claim. Section 96 ‘of. the said Act onl 
clarifies that if an award ig made, it 
would be the duty of the Insurance Com- 
pany to meet the ` claim, It nowhere lays 
down that if the ‘Insurance Company is 
allowed to contest the liability in the 
absence of .the: insurer it should not be 
held Hable. It is ‘significant to mention 
that in Smt. Misri Devi’s case (supra), 
decided by a learned Judge of this Court 
it- was conceded’ before him that 
owner of the vehicle was a necessary 
party to the proceedings. As at present 
advised, we cannot subscribe to the broad 
proposition that an Insurance Company 
can never be held liable so long as the 
insurer isnot impleaded as a party to the 
proceedings, or having been impleaded 
his mame ig ordered to be struck off 


from the array of respondents: on thej- 
- basis that he enjoys diplomatic immunity 


from being sued in a Court. 


` 3. So far ag the merits of the claim 
are concerned, the. learned counsel for 
the appellant-Company has not been able 
to satisfy us that the amount awarded 
is excessive in any, manner or' wise. We 


‘accordingly ‘see no. force in this appeal 


and order the same be dismissed in 
umne: be 


i 


Appeal Sad 
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R. S. NARULA C. J. AND 
PREM CHAND JAIN J. , 
Smt, Sudarshan Kaur, Petitioner v. 
Major Manmohan Singh Bhatt, Respon- 
dent. 


Civil Revn, No. 5 of 1976, Die 
1977.*. 

Hindu Marriage Act (25 of 1955), s. 4 
(a) — “Matter for whicb provision has 
been made in this Act” — Release of wife 
by husband under local custom — Held 
not matter provided for — Suit by hus- 
band for declaration that marriage stood 
dissolved on release not barred. (Hindu 
Law — Custom — Punjab — Customary 
Law of Hoshiarpur District). 

Abandonment, by a Jat of the Hoshiar- 
pur District of his wife, covered by ques- 
tion No. 19 or even her release covered 
by Question .No. 22 in the Customary 
Law of Hoshiarpur District by R. Hum- 
phreys, . does not . amount to either 
divorce or dissolution of marriage.‘ That 
being so, the right under the special cus- 
tom is not a matter for which provision 
has been made in the Act and a suit 
based on such custom cannot be held to 
be barred by S. 4 (a). (Para 7) 


‘Gurbachan Singh - end “Bhag Singh, 
for Petitioner; H. L. Mittal „and J: V. 
‘Gupta, for Respondent. 


R. S. NARULA, C. J.:— The respon- 
dent filed a suit against the petitioner in 
October, 1975, wherein he claimed that 
a marriage was performed between them 
in 1968 according to the Anand marriage 
rites, that the parties cohabited as hus- 
band and wife for about a fortnight, that 
the husband got doubts about the mora- 
lity of the wife on the very first.day and 
that finally in January, 1972, the husband 
gave a release to the wife at Jullundur 
which she accepted willingly and on 
which release removed all her belongings 
to her father’s place. He has claimed 
that the, parties have ever since been 
living separately, without treating each 
other as their respective spouses. The 

` plaintiff has claimed that the parties are 
Jats of Hoshiarpur district and are gov- 


t 


22-7- 


erned by custom under which a male - 


Jat can release his wife from marital 
ties and thereby the relationship of hus- 
band and wife ceases. The claim made in 
the suit is for a declaration to the effect 


*Against order of Surjit Singh, Sub, J; 
Jullundur; D/- 16-12-1975. .. : 
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that the relationship of husband and wife 
between the parties has-ceased to exist 
and the defendant-petitioner is not the 
wife of, the plaintiff-respondent. | 

2. The suit was contested by. the pai 
tioner.. She took various preliminary ob- 
jections in her amended written state- 
ment dated Jan. 3, 1976. Preliminary ob- 
jections Nos. 4 and 6 are reproduced 
below:— 

“4. That the suit is. not maintainable. 
It is barred by the provisions of the 
Hindu Marriage Act 1955. 
` 6. That this Hon'ble Court has no 
jurisdiction to entertain and try this 
suit.” 

3. Out of the issues framed by the 
trial Court, the following issue was treat- 
ed ag preliminary:— 

“Whether the suit is barred by the pro- 
visions of the Hindu Marriage Act.” 
By his order dated, Dec. 16, 1976 the 
learned Subordinate Judge, Jullundur, 
held that the suit of the respondent is 
not umder the provisions of the Act as 


‘no relief under the Act is being claimed 


by him and, therefore, it is not barred 
by any provision of the Act, 

4. Not satisfied with the decision of 
the trial Court on the above issue, the de- 
fendant has preferred this revision peti- 
tion. When the petition came up for hear~. 
ing before my ‘learned brother Jain, J. 
on May 3, 1977, it was directed to be 
placed before me‘ for constituting a lar- 
ger Bench, as the point involved in the 
petition is of considerable. importance 
and there is no direct decision of this 
Court thereon. That ig how this-case has 
come up before us today. 

: 5. Section 4 of the Hindu Marriage 
Act provides as under:— > ° 

. “4. Save as otherwise expressly provi- 
ded in this Act.— 

‘(a) any text, rule or interpretation o 


‘Hindu Law or any custom or usage. 


part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in this Act; 

(b) any other law in force immediately 
before the commencement of this Act 
shall cease to have effect in so far as it 
is inconsistent with any of the provisions 
contained in this Act.” 

It is’ apparent from the opening words 
of the section that its terms are not ab- 
solute but are subject to any other ẹx- 
press provision contained in the Act, The 
only exception to the provision which is 
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relevant for our purposes to which our 
attention has been invited is sub-sec, (2) 
of S. 29 which states:— 


“29, (2) Nothing contained in this Act 
shall be deemed to affect any right re- 
cognised by custom or conferred by any 
special enactment to obtain the dissolu- 
tion of a’'Hindu marriage, whether 
solemnized before or after the com- 
mencement of this Act.” 


6. The first point that calls for deci- 
sion is whether the present suit is or is 
not with respect to any matter for which 
provision is made in the Act. If the mat- 
ter covered by the suit is a matter for 
which provision is made in the Act, it 
goes without saying that subject to the 
exception contained in sub-sec, (2) of 
S. 29, any custom relating to such mat- 
ter would be deemed to have been abro- 
gated by S. 4 (a) and must be held to be 
non-existent and, therefore, the suit would 
be barred, If, however, the matter in the 
suit is not a matter for which any pro- 
vision has been made in the Act, the bar 
of cl. (a) of S.4 cannot possibly be 
attracted. The matters for which provi- 
sion has been made in the Act relate to 
guardianship in marriage, ceremonies 
for Hindu marriage registration of Hindu 
marriages, restitution of conjugal rights, 
judicial separation, void and _ voidable 
marriage, divorce, dissolution of marriage 
maintenance pendente lite, permanent 
alimony, custody of children and dispo- 
sal of property. After hearing the coun- 
sel for the parties, we are of the opinion 
that the matter in suit is not covered by 
any of the above-mentioned matters. We 
asked Mr. H. L, Mittal, the learned coun- 
sel for the: plaintiff-respondent, as to the 
nature of the suit filed by his client. He 
has fairly and frankly stated that it is a 
suit for a declaration based on a special 
custom of Hoshiarpur district. Questions 
Nos, 19 to 22 in the Customary Law of 
Hoshiarpur district by R. Humphreys are 
reproduced below:—_ 


“Question 19.— Upon what grounds 
may a woman be divorced? Is change of 
religion sufficient reason? May a hus- 
band divorce his wife without assigning 
any cause? : ; 
_Answer.—A Muhammadan may divorce 
his wife without assigning any reason; 
change of religion by either the man or 
the woman cancels the marriage, There 
is Mo divorce among Hindus, but Jats and 
Sainig say a man may abandon his wife 
by executing a deed to that effect, In 
such cases there must have been good 


a 
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cause such as immorality on the part of 
the woman. a 
` Question 20— ‘What are. the formalities 
attending divorce? Is there any distinc- 
tion between talek and khula? 
Answer.— Among Hindus there is no 
divorce, but in some ‘cases a-man may 
abandon his wife as described in the 
answer to question No. 19, Among Muha~« 
mmadans Muhammadan law ig followed, 
Khula is not known or practised. 
Question 21.— Hag the divorced wife 
any claim against her husband for main= 
tenance, if she be divorced for adultery? 
Answer.— . Among Muhammadans 
generally a divorced woman does not lose 
her claim to her dowry, or to her right 
to maintenance during the period of her 
iddat, no matter for what reason she may 
have been divorced, Pathans, however, 
state that if a woman is divorced’ with- 
out cause she can claim maintenance un- 
til she marries again. Hindus do not re~ 
cognise divorce at all, but Sainis add 
that if a man formally abandong his wife 
she ceases to have any claim on tha 
husband. , 


Question 22— On what grounds hag 
the wife a right to claim release from 
marriage tie? 

Answer.— Muhammadans follow Mu- 

hammadan law. Among Hindus generally 
no grounds are recognised on which a 
wife can claim release from the marriage 
tie; Sainig however say that a wife can 
claim release on “account of change of 
religion or leprosy on the part of the 
husband, but change of religion does not 
include conversion to Sikhism.” 
After reading the above-mentioned ques- 
tions and answers, Mr. Mittal was left 
with no alternative but to claim that the 
precise custom on which the plaintiff's 
suit is based is of abandoning the wife by 
Jats and Sainis of Hoshiarpur district. 
He further says that when a wife is ab- 
andoned ‘under such custom she stands 
released from her conjugal liabilities to 
the husband and that ig why the word 
“release” hag been used in the plaint. 

7. Counsel for the 
tioner submits that the case of the plain- 
is not squarely covered 
by the alleged custom. That is not a 
matter with which we are concerned at 


defendamnt-peti- - 





this stage. All that we have to decide is 


whether the right claimed under the cus- 
tom covered by Question No. 19 of the Cus- 
tomary' Law of Hoshiarpur district is `a 
matter for which' provision has or hag 
not been made in the Act. After, carefully 
considering the submission made by the 
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learned counsel for both sides, we are of 
the opinion that abandonment covered 
y Question No. 19 or even release co- 
vered by Question No. 22 does not amount 
to either divorce or dissolution of marri- 
age. That being go, the said special cus- 
tom is not a matter for which provision 
has been made in the Act and a suit 
based on such custom cannot be. held to 
be barred by S. 4 (a) of the Act. 

8. In view of our finding on the pre- 
liminary issue, it is clear that the suit of 
the plaintiff-respondent is triable by the 
ordinary original Court of Civil jurisdic- 
tion and not exclusively triable by the 
District Court, 

9. For the foregoing reasons, both the 
findings of the trial Court are upheld 
though for reasons ascribed by us. Con- 
sequently this revision petition must fail 
and is accordingly dismissed though with- 
out any order as to costs, Parties have 
been directed to appear in the trial Court 


on August 18, 1977. 
Revision dismissed. 
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FULL BENCH 

A. D. KOSHAL, S. S. SANDHAWALIA, 

D. S. TEWATIA, BHOPINDER SINGH. 

DHILLON AND SURINDER SINGH, JJ. 

Daljit Singh Minhas and others, Peti- 
tioners v. The State of Punjab and others, 
Respondents, 

Civil Writ Petn. No, 1553 of 1977, D/- 
24-10-1977. 

Constitution of: India, Art. 16 — Equa- 
lity of opportunity — Matters relating to 
employment — Recruitment — Direct 
recruitment whether necessarily implies 
an advertisement of posts — State Gov- 
ernment’s notification authorising regula- 
risation of teachers already employed on 
ad hoc basis — Constitutional vakidity 
— Punjab Educational Service Class I 
School Cadre Rules (1955), Rr. 7 and 2 

- (e)). . 

It is not the requirement of the Con- 
stitution under Art. 16 that for direct 
recruitment to an office under the State; 
there must be an advertisement in the 
public press, so as to reach every con- 
ceivable candidate within the. country. 
(Case Law discussed.) (Pera 11) 

Art. 16 is indeed one facet of the gene- 
tal doctrine of equality enshrined in 
Art. 14 of the Constitution. Art. 16 is yet 
another aspect of the concept of equality 
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set in the context of public employment. 
In construing both these Articles an 
overly technical or pendantic approach 
must be avoided. As under Art. 14, so 
under this Article also, a reasonable 
ċlassification is not forbidden. Art, 16 
does not exclude a selective test, mor 
does it preclude the prescription of quali- 
fication for office not merely of mental 
excellence, but if need be of physical 
fitness, sense of discipline, moral integrity 
and loyalty to the State as well. In short, 
cl, (1) of Art. 16 cannot and does not bar 
any reasonable classification of emplo- 
yees as a whole or reasonable tests for 
their selection. If that be so, the State 
cannot be-debarred from choosing a par- 
ticular source of a well-defined class 
for the purposes of recruitment to its 
services, ` (Para 7) 
` The language of Art. 16 (1) itself and 
the large gamut of the service law, has 
by now wel] established that direct re- 
cruitment from the general public with- 
out exception is not a necessary postulate 
thereunder. There is no manner of doubt 
that the State either by framing rulesto 
this effect and in their absence equally 
by executive instructions can exclude 
direct appointment to a post altogether 
and confine it entirely to promotion from 
its existing employees, Equally, it ts pos- 
sible to choose other sources of recruit- 
ment. Now, if it is possible to exclude 
direct recruitment altogether by confir- 
ing such recruitments to either promo- 
tees or tramsferees or to the class of other 
Government employees only then it 
would necessarily follow that it would 
be equally possible for the State to restrict 
its field of choice to another source of 
recruitment which can stand the test of 
reasonable classification, Therefore, 
direct recruitment also may be confined 
to a well defined class of the public and 
not necessarily imply or require the 
whole of the citizenry of the country at 
large. - (Para 8) 

The requirements of Art. 16 are not of 
a positive nature, which may place on 
the State the duty to advertise every 
civil post in order to reach every eligible 
person within the country and thereafter 
to.consider every application with regard 
thereto on its merits before manning any 
office under the State. To put it in other 
words the requirements are of a negative 
nature intended to hit any legislation, 
rule, instruction or even individual action 
of the State, which amounts to hostile 
discrimination in the matters of public 
employment or amounts to an arbitrary 
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exclusion of the citizen from seeking the 
same, Therefore, if the employer State 
ean clearly indicate a reasonable classifi- 
cation. for the source to which it has con- 
fined itself to select persons to man pub- 
lic offices, then no fault can be found 
therewith on the basis of any doctrinaire 
approach to Art. 16. If the State can 
establish that the móde and method of 
recruitment to public office is by and 
large just and fair and not arbitrary and 
capricious, then the field of judicial 
scrutiny thereof cannot be extended on 
the ground of some hyper-technical in- 
fraction of the supposed doctrine of abso- 
lute and niathematical equality for the 
opportunities of employment ~ of ‘each 
citizen. ` (Para 9) 

Whether ia a particular case, there has 
been a hostile discrimination or arbitrary 
exclusion of the citizen for the purposes 
of public employment under the State, 
resulting in violation of Art. 16, has 
necessarily to be decided on its peculiar 
facts. - (Para 12) 


From the pleadings in the’ instant case, 
it ig obvious that the respondent State 
was faced with the gigantic problem of 
recruiting thousands of teachers for ‘the 
vast network of schools in the State. For 
wholly unavoidable reasons the normal 
channels of selection through the Sub- 
ordinate Services Selection Board and on 
the petitioners’ own showing the process 
of selection through the Departmental 
Recruitment Committee took nearly three 
years in finalising the selection. Obvi- 
ously, in this period the educational ser- 
vices could not remain unmanned and 
the State very. fairly resorted to recruit- 
ment oe the Régional Employment 
Exchanges in each jurisdiction for the 
appointment of ad hoc employees. It 
appears that some of them had put ‘in as 
many ag three years of service and ac- 
quired valuable experience and discharg- 
ed their duties in an’ amply’ satisfactory 
manner, In a particular situation experi- 
ence may far outweigh many other con- 
siderations and experience indeed would 
be one facet of merit which the State 
Wag entitled to take. into consideration. 
Therefore, the classification by the State 
of those ad hoc employees who had put 
in more than one year’s service on a 
prescribed date in a satisfactory manner 
was not only reasonable but indeed meri- 
forious, The State was equally” entitled 
to take into consideration that the ouster 
of these experienced teachers would not 
only be against the administrative in- 
terest, but would also entail considerable 
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hardship to. these persons by: again un- 
settling them in a . country -overridden 
with - unemployment. The State was, 
therefore, compelled to weigh the com- 
parative ‘positions of persons already in 
service on an ad hoc basis, who had ren- 
dered satisfactory service over a period 
extending 2 to 3-years as against those 


who were yet to be recruited for the first: 


time. In such a ‘situation a balance was 
drawn between both the administrative 
and the individual interest. - (Para 16) 

It is plain therefore that: in ‘the very 
peculiar circumstances arising here the 
ad hoc’ employees; having’ an experience 
of more than one year of satisfactory 
service are a well defined class to which 
resort for the purposes of recruitment to 
the posts is patently legitimate. This 
classification can ;well’ bear the closest 
scrutiny both of the ground of its rea- 
sonableness as also on the point of its 
nexus to the object of great efficiency. 
Therefore, the action of the State in re- 
sorting to the aforesaid class as a distinct 
source of recruitment cannot even re- 
motely be hit by Art. 16. (Para 17) 

The Punjab Government Notification 
dated 3rd May, 1977 authorising the re- 
gularisation of the teachers already em- 
ployed on an ad hoc basis if. they satisfy 
the conditions specified therein is merely 
a policy decision which the State’ Gov- 
ernment is perfectly entitled to take. It 
merely prescribes ithe source of reervit- 
ment for some of the vacancies by limit- 
img it to the well-defined class of the 
existing ad hoc employees who satisfy. 
the requisite conditions therein. By the 
said notification, the actual appointments 
of individual ‘candidates have in accor- 
dance with the rules been left in the 
hands of the Director of Public Instruc- 
tion. This is plain from the language of 
the notification itselh `. : (Para 21) 


Direct appointment ° wader Ra 2 D of 
the Punjab Educational Service- Class II 
School Cadre Rules 1955 has been nega~ 
tively defined and, therefore, all appoint- 
ments other than those by way of promo- 
tion or by transfer from the educational 
service of any. other Government would 
necessarily fall within the classification 
of “direct appointment” under this rule 
It is not in dispute that the ad hoc em= 
ployees: satisfied the , condition of basic 
qualifications prescribed by the rules for 
the posts. In the peculiar situation the re 
sort by the appointing authority to the 
open and well-established channel of 
Employment Pakhanges for temporarily, 


~ 
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fillisig the posts- was: not only legitimate 
but perhaps the only other fair mode avail- 
able. Therefore, the ad hoc appointment. 
of fully qualified teachers through the 
open medium of Regional Employment 
Exchanges ig neither violative of R. 7, 
read with R. 2 (e) nor does the same in 
infract the provisions of 
(Para 30) 
Anno, AIR Comm., Const. of India 
(2nd Edn,), Art. 16, N. 3 (d). 
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Kuldip Singh, for Petitioners, A-S. 
Sarhadi” Advocate General, Punjab, I. S. 
Tiwana, D. A. G. Punjab and N. S. 
Bhatia, for Respondents. 

S. S. SANDHAWALIA, J.:— The -con- 
stitutional validity of the Punjab Govern- 
ment Notification ‘(annexure P.'3 dated 
the 3rd May, 1977) authorising the regu- 
Ierisation of the services of teachers al- 
ready employed on an ad hoë basis ‘if 
they satisfy the conditions specified 
therein is the subject-matter of challenge 
in this set of writ petitions. 


2. The facts are not in dispute ‘and 


may be examined with reference to those 
în Civil Writ No. 1553 of 1977 Daljit 
Singh v, State of Punjab. It appears that 
in the year 1974, the respondent-State of 
Punjab was faced with the problem of 
recruiting thousands of . teachers in its 
Department of Education. Included there- 
in were 1797 posts of Social Study Mas- 
ters esses, recruitment whereof was 
governed by the Punjab Education Ser- 
vice Class II, School Cadre Rules, 1955. 
The respondent-State decided to fill these 
posts by way of direct recruitment under 
the rules aforesaid and to effectuate that 
purpose, -a Departmental Recruitment 
Committee consisting of one. Chairman 
and two members was constituted, The 
said Committee issued an. advertisement 
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_were recruited on the terms that 
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July, 1974 (annexure P: 1) inviting appli- 
cations from eligible persons to the said 
post and the last date for the receipt of 
these applications was 8th Aug.. 1974. 
This date, however, was later extended 
upto December, 1974. The 443 petitioners 
applied for appointment along with thou- 
sands of their candidates who were all 
interviewed by the said Committee and 
the process was not finalised till the end 
of the year 1976. The petitioners. were 
selected by the Recruitment Committee 
and their names. were recommended to 
the Director of Public Instruction, Pun- 
jab for appointment as Social Study 
Masters in the month of Jan. 1977. Iden- 
tical letters in the form of annexure 
P. 2 were issued to them requesting them 
to correspond with the concerned officer 
for necessary action for the purposes 
of their appointments. However, no 
appointment letters were issued in the 
petitioners’ favour and before this could 
be done, the impugned notification, an- 
nexure P..3, dated the 3rd May, 1977 
was issued by the respondent-State 
Thereby all'the posts . (including those 
against which the petitioners were to be 
appointed) which had come to be occupi- 
ed by ad hoc employees. were excluded 


from the purview of both the Subordinate ` 


Services Selection Board and the Depart- 
Committee as the 
case may be. Instead it was directed that 
the serviceg of all those ad hoc emplo- 
yees holding these posts who -satisfied the 
conditions specified in the said notifica- 
tion were to be regularised after screen- 
ing each case by the appointing authority, 
namely, the Director of Public Instruc- 
tions, It was further directed that the 
procesg of regularisation of these cases 
should be completed within a maximum 
period of 3 months, 


3. As is evident that the process of 
selection through the Departmental Re- 
cruitment Committee a gigantice task had 
taken nearly three years. During. this 
périod the respondent-State invited ap- 
plications through different Employment 


` Exchanges for appointment to the posts 


of Social Study Masters on an ad hoc 
basis to cope with the work. It is the peti- 
tioners’ case that these ad hoc appointees 
their 
services could be terminated as soon as 
some of duly selected. appointees were 


-available, ` However, as no appointments 


were made through direct selection, some 


of these ad hoc appointees continued for. , 
- 8: period -ag long ag three years in service, `- 


PEF 
mate, 
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It is, however, the petitioners’ case that 
some of these ad hoc employees had also 
applied to the Departmental Recruitment 
Committee, (in the writ petition the 
names .of only 14 persons are specified) 
who according to the petitioners were 
not selected by the Committee after con- 
sideration of their cases, 


A. It is the case that the denial of 
appointment to the petitioners and the 
notification, annexure P. 3 is violative 
of Art, 16 of the Constitution, Further, 
that the notification aforesaid is contrary 
to the statutory rules and is thug liable 
to be quashed on that ground as well. 

5. The stand of the respondent-State, 
apart from the preliminary objections 
raised, (to which reference is unnecessary) 
may briefly be noticed. It is pointed out 
that the rationale for the regularisation 
of the services of ad hoc employees is 
that during the period of three years, 
they had acquired necessary experience 
and their ouster after a considerable 
period of service would entail hardship 
to them as a whole and further accen- 
tuate the problem of - unemployment. 
Whilst weighing the comparative position 
of persons already in service on ad hoc 
basis for a long time and those yet to be 
‘recruited, the element of hardship in the 
case of the former is more conspicuous 
for the reason that they will get unsettl- 
ed by their ouster. Nevertheless it is the 
claim that the respondent-State has 
attempted to draw a balance between the 
interest of the individuals and the larger 
interest of the administration. It. has 
therefore, been laid down that all those 
candidates selected by the Subordinate 
Services Selection Board or the Depart- 
mental Recruitment Committee who do 
got get. adjusted in their capacity ag ad 
hoc employees in the manner provided 
‘shall be adjusted against the remaining 
vacancies available after 31-3-1976, 
including those which were lying va- 
cant prior to this date. It is then high- 
lighted that due to the peculiar facts and 
the tenure of ad hoc employees and the 
experience gained by them they have 
been treated as a distinct class for the 
source of recruitment. It is emphasised 
that even at the stage of original appoint- 
ment of such ad hoc employees, the 
channel of Employment Exchanges which 
is open to all- citizens was utilised. It has 
then been emphasised that the respon- 
dent-State isperfectly within the law to 
exclude any or all the posts from the 
purview of either the Subordinate Ser- 
~ vices Selection Board or from that of the 
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Departmental Recruitment Committee. 


6. Now it is-the common case that re- 
cruitment to the class of post aforesaid 
is governed by the 
Service, Class III School Cadre Rules 1955 
(hereinafter called the Rules), the argu- 
ment necessarily has revolved on the 
relevant provisiong' thereof which may 
first be set down for facility of re- 
ference:-— 

“1, Short title—(i) These rules may ba 
called the Punjab Educational Service, 
Class III, School Cadre Rules, 1955; 

(ii) they shall come into force at once. 

2. Definition: In these rules, unless 
there is anything repugnant in ‘the sub- 
ject ba in oie t : 

x X. X x 

TA Direct OER, means an ap- 
Pointment made otherwise than by pro- 
motion within the service or: by transfer 
of an official, serving in another depart- 
ment of any State in India or the Govern- 
ment of India, 

7 z : ' xX xX x x 
x x x x 

7. "Method of Feerltmédit 

(i) Posts in the service shall be filled; 

(a) by direct appointment or 
. (b) by transfer of an official 
other services or posts of 
in the Education Department 
Government in India, or 

(c) by promotion from lower irade in 
the service.” 

(ii) When a vacancy occurs or is likely 
to occur in the service the appointing 
authority specified in rule 3, shall deter- 
mine in what manner: such vacancy will 
be filled, 

(iii) Appointment to any post by pro- 
motion of officials already in the service 
or by transfer from other services with- 
in the Education Department of Govern- 
ment or other departments of any State 
or Central Government shall be made 
strictly by selection based on considera- 
tion such as qualifications and/or consis- 
tent good record for a number of years 
and no official shall have any claim to 
such appointment as of right. 

Now, the spearhead of the learned 
counsel for the petitioners’ attack, is 


from 


of any 


sought to be rested on the defining 
clause for direct appointment in 
Rule 2 (e) and the method of 


recruitment prescribed by R. 7 (i) (a). It 
was submitted that in the present case, 
the regularisation: of the ad hoc -emplo-+ 
yees was wrongly sought to be made as 
direct appointments provided for in the 
aforesaid provisions, The core of ` the 


Punjab Educational’ 


Government ' 
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counsel’s arguments is that direct recruit- 
ment first necessarily implies an adver- 
tisement in the press of all the-posts in 
order to reach all the citizeng who may 
be eligible therefor. Thereafter, it equally 
requires consideration amd assessment of 
the merits of all the applicants who may 
choose to come forward in pursuance of 
such advertisement in the press, Indeed, 
Mr. Kuldip Singh went to the logical 
length of raising the abstract argument 
that all cases of direct appointments to 
civil posts without these being advertised 


in the press in order to reach all the’ 


eligible citizens would be. discriminatory 
and hit by Art. 16 of the Constitution. 
Primary Teliance of the learned counsel 
was on B. N. . Nagarajan v. State of 
Mysore AIR 1966 SC 1942 and R. N. Nan- 
jundappa v. T. Thimmaiah, 1972. Serv 
LR 94: (AIR 1972 SC 1767), 

7. It is plain that. an argument of 
some significance has been raised, which 
merits consideration both on ` principle 
and on precedent. Now, leaving the mass 
of case law aside for a moment it must 
be borne in mind that by mow it was well 
settled that Art. 16 is indeed one facet 
of the genera] doctrine of equality en- 
shrined in Art, 14 of the Constitution. It 
been authoritatively held that Art. 16 
is yet amother aspect of the concept of 
equality set in the context of public em- 
ployment. In construing both these Arti- 
cles their Lordships have repeatedly laid 
down that an overly technical or pedan- 
tic approach must be avoided, As under 
Art. 14, so under this Article also, a rea- 
sonable classification is not forbidden. 
Art. 16 does mot exclude a selective test, 
nor does it preclude the prescription of 
qualifications for office not merely of 
mental excellence, but if need be of 
physical fitness, sense of discipline, moral 
integrity and loyalty to the State as well. 
In short, cl. (1) of Art. 16 cannot and 
does not bar any reasonable classification 
of employees as a whole or reasonable 
tests for their selection. If that be so, the 
learned Advocate-General of Punjab is 
on firm ground in submitting that the res- 
pondent-State cannot be debarred from 
choosing a particular source of a well 
defined class for the purposes of recruit- 
ment to its services, {1S l 

8. The language of Art. 16 (1) itself 
and the large gamut of the service law, 
has by now well established that direct 
recruitment from the general public 
without exception is not a necessary pos- 
tulate thereunder, . There is no manner 







of doubt that the State either by framing, 
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rules to this effect and in their absence 
equally by executive instructions can ex- 
clude direct appointment to a post alto- 
gether and confine it entirely to promo- 
tion from its existing employees. Equal- 
ly, it is possible to choose other sources 
of recruitment. Rather than digress 
in this respect in general, it is more 
instructive to confine oneself to the parti- 
cular rules under consideration herein. 
R. 7 (i) (b) in terms provides for recruit- 
ment by transfer of an official from the 
education service of any other State in 
India or the Government of India itself. 
Obviously, nó challenge was ang could 
be posed to such a source of recruitment 
either. Now, if it ig possible to exclude 
direct recruitment altogether by confin- 
ing such recruitments to either promo- 
tees or transferees or to the class of other 
Government employees only then it 
would necessarily follow that it would 
be equally possible for the State to res- 
trict its field of choice to another source 
of recruitment which can stand the test 
of reasonable classification. Therefore, 
direct recruitment also may be confined 
to a well defined clasg of the public and 
not necessarily imply or require tme 
whole of the. citizenry of the country at 
large, 

9. Viewed from another aspect, it may 
well be said that the requirements of 
Art. 16 are not ofa positive nature, 
which may place on the State the duty to 
advertise every civil post in order to reach 
every eligible person within the country 
and thereafter to consider every applica- 
tion with regard thereto on its merits be- 
fore manning any office under the State. 
To put it in other words the requirements 
are of a negative nature intended 
to hit any legislation, rule, instruction 
or even individual action of the 
State, which amounts to hostile discri- 
mination in the matters of public employ- 
ment or amounts to an arbitrary exclu- 
sion of the citizen from seeking the same. 
Therefore, if the employer State can 
clearly indicate a reasonable classification 
for the source to which it has confined 
itself to select persong to man public 
offices, then no fault can be found 


therewith on the basis of any 
doctrinaire approach to Article 16. 
If the respondent State can 


establish that the mode and method of 
recruitment to public office is by and 
large just and fair and not arbitrary and 
capricious, then the field of judicial scru- 
tiny thereof cannot be extended on the 
ground of some hyper-technical infrac- 
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tion of the supposed doctrine of absolute 
and mathematical equality for the oppor- 
tunities of employment of each . citizen. 


10. -Adverting now to the particular 
context of the definition in the rules, it 
appears to me that direct appointment 
thereunder does not either visualise of 
necessarily require an advertisement in 
the public press to reach every eligible 
person, Indeed, herein direct. appointment 
has been defined negatively umder R, 2 
(e). Reference to R..7 (i) makeg it plain 
that the sources of réctuitment are three- 
fold, namely by ‘direct appointment, by 
promotion from a ‘lower-grade in the 
„service and by transfer of an official 
from the education department of any 
Government in India. Now a reading of 
R. 2 (e) and R. 7 (i) together, makes “it 
manifest that the definition of ‘direct 
appointment’ has been deliberately made 
in the negative form by prescribing that 
any appointment not by wey of promo- 
tion or by way of transfer from the 
category of Government service is to be 
deemed direct appointment. No positive 
requirements for such direct appoint- 
ments are either prescribed or visualised. 
Therefore, any resort to sources other 
than that of .promotees . and transferred 
Government officials is for the purposes 
of rules, deemed and -classified as direct 
appointment, ‘Therefore, on the parti- 
cular language of R. 2 (e), as also the 
general import of the rules, there seems 
to be nothing to warrant that direct ap- 
Pointment here necessarily require a re- 
sort to the public at large and, there- 
fore, an advertisement in the press for 
resorting to this source of ‘recruitment 
either, 

11. I would, therefore, hold on prin- 
ciple that it is mot the requirement of 
the Constitution under Art, 16 that for 
direct recruitment to an office under the 
State, there must be an advertisement in 
the public press, so as to reach every 
conceivable candidate within the coun- 
try. Indeed, such a requirement appears 
to me as both~doctrinaire and also im- 
possible of actual implementation. Nor do 
I find anything in the particular rules, 
which are under consideration which 
may werrant a. similar requirement, T 

12. Having held as above, one must 
sound a note of caution that it is not to 
be understood that appointments to public 
office are to be .made in a cloistered 
manner. What is clearly implied‘ is this 
that the “mode and manner of giving 
‘adequate publicity Tor the “posts to be 
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filled either to the public at large or to 
the class or source to which recruitment 
may be confined, has. necessarily to be 
left to the- judicious discretion of the 
authority concerned, Probably,- m the 


majority of the cases - public: advertise- - 


ment may still be the best mode of rea- 


- ching out to the candidate’ concerned, 


However, that by itself would be a far 
cry- from holding! that it should be ‘made 
a constitutional requirement ‘under 


Art. 16, and' thus invalidating all ap-' 


pointments in the absence of press ad- 





ployment under the State, resulting i 
violation of Art, 16, hag necessarily to b 
decided on its peculiar facts, © : 


13. Adverting inevitably now to the 
authorities cited 'at the bar, one may 
first notice the two relied. on by ‘the 
learned counsel for the petitioner. Tn 
B. N. Nagarajan’s case (AIR 1966 SC 
1942) (supra) ‘any such point was not 
even remotely before their Lordships. 


- Therein Mr, M., K. Nambiar for the res- 


pondents raised’ an argumënt that Arti- 
cles 15 and 16 would be breached if the 
executive is held'to have the power to 
make appointments and lay down condi- 
tions of service without making rules 
under. Art. 309. .In repelling the said 


‘argument, Sikri, J. made a passing ob- 
. servation that no such result would fol- 


low if the Government’ advertised the 
appointments and the conditions of ser- 
vice, This isolated observation is hardly 
of any aid to the learned counse] for the 
petitioners. Similarly, in Nanjundappa’s 
case, (AIR 1972 SC 1767) (supra) the 
primary point before their Lordships was 
whether a rule.can be made for the ap- 
Pointment of the one man alone and. whe- 
ther appointment 'can be regulariséd by 
such a specific provision’ notwithstanding 
the existing rules to the contrary, Therein 
some ‘general observations were made 
regarding the material and indicia neces- 
sary for inferring | a direct recruitment. 
In my view these observations do not in 
any way advance the case on behalf of 
the petitioners, Apart from this, mere 
reliance on an isolated observation in a 
decision is well covered by the rule in 
Quinn V. Leatheni, 1901 AC 495, that a 
decision’ is only” an authority ior: what it 
actually decides, what ig of the’ essence 
in a decision is its ratio and not every 
observation found therein nor what logi- 


-eally follows from, the various observas 
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tions made in’ it. ‘In approving this 
principle, their .Lordships’.in ‘State of 
Orissa v. Sudhanso Sekhar: Misra, AIR 
1968 SC 647 have further observed .that 
it is mot a profitable task to extract a 
sentence here and there from’ -a. judg- 
ment and to build upon it. .:In a period 
now of nearly three decades: in . which 
Art. 16 hag been repeatedly interpreted, 
their Lordships of the Supreme Court 
have not so far laid down that an adver- 
tisement in the public press throughout 
the country is a sime.qua non for direct 
Tecruitment and that unlesg it is so done, 
this article would ‘stand, infracted, 


14. On the contrary there is a ple- 
thora of authority for the opposite view 
to which reference presently follows, 
Pride of place must obviously be ac- 
corded to the Full Bench judgment of 
this Court in Kartar Singh Rai v. State 
of Punjab, 1969 Serv LR 79: (AIR 1970 
Punj 112) (FB) which bears directly on 
the point. Therein also primary reliance 
was placed as here on para. 7 of the 
report in Nagarajan’s case (AIR 1966 SC 
1942) (supra) and Capoor, J.’ in one of 
the majority judgments rejected’ any 
such inference from the observations 
therein, Sodhi, J. in the concurring 
majority view was even more forthright 
on the point in-the following terms :— 


“It is’ not seriously contended before 
us that their Lordships have in Naga- 
rajan’s case laid down that advertisement 
for any selection post, where departmen- 
tal promotion is to be made in the exer- 
cise of the executive power of the State, 
is necessary, and if not made, it would 
amount to denial of equality guaranteed, 
by Arts, 15 and 16 of the Constitution. 
No such contention can possibly be ad- 
vanced with reasonableness as inviting 
-of applications by advertisement is only 
one of the modes of recruitment which 
would exclude arbitrariness, There may 
be appointment even, without an adver- 
tisement and still mo arbitrariness ‘is 


brought ‘in. It will depend on the facts - 


and circumstanceg of: each case as to 
whether a particular appointment has 
been so made as to discriminate between 
two persons similarly situated so` that it 
can be said that a, differential ‘treatment 
has been accorded to one at cost of the 
other. 


It is a mistaken ieoi to think 
that in case of every appointment or 
‘recruitment to a service or’ promotion, 
the State should first invite apphcation: 
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The aforesaid view was approved and 
followed by .a: Division Bench: of the 
Allahabed High Court in State of. Uttar 
Pradesh v. Bhola Nath. Srivastava Jau- 
har, 1972:SLR 477 : (AIR 1972 All 460) 
with - the: following: observation {at 
page 465) : me 

“Articles 14 and. 16 (1) i not require 
any positive act'on the part of the State 
to give equal opportunity to all citizens; 
they only prohibit the State from doing 
anything, whether by making a rule or 
by: executive action, which would deny 
equal- opportunity. to: all citizens. It is 
not necessary that the State must, in 
every case of public employment, issue 
an advertisement or notice, inviting app- 


- lications for the office.” 


Reliance in the aforesaid judgment was 
also placed on similar observations made 
by a Division, Bench in Dr. S. T. Venka- 
taiah Thimmaiah v. State of Mysore, 
AIR 1969. Mys 186 : (1969 Lab IC 681)` 
A Division Bench in Parmatma Sharan 
v, Chief Justice of Rajasthan High Court, 
AIR. 1964 Raj 13 has then rejected the 
proposition canvassed on behalf of the 
petitioners here with the following ob- 
servations (at page 15):- 

“If a contrary view of law is adopted, 
it would mean that in every case of pro- 
motion there-must be notice to all the 
citizens or at least to the persons who are 
eligible for appointment ‘or promotion 


‘that their cases. shall be considered. Not 


only this but they. must be given every 


' full opportunity for. placing their cases 
before the. appointing authority. In the 


case.of a. direct appointment, a citizen 


. May - say, once it is conceded that an op~ 


portunity is to be given, that the oppor- 
tunity afforded to him was not sufficient, 
Such is not in our considered opinion the 


` connotation of equal opportunity given in 


Art..16..As we have already pointed out 
the emphasis is that as.between A and B 
there should be no. discrimination in the 
matter of employment.....:,...” 

The larger perspective for construing 
Art, 16 has then been illuminatingly and 
authoritatively pronounced upon by 
Das, J., speaking for the Supreme Court 
in Ganga Ram y. Union of India, 1970 
SLR 755 : (AIR ‘1970 sc 2178), as under 
(at p 2179) : — 

oe applying the wide language of 
Arts. 14 and:16 to.concrete cases a doc- 
trinaire approach should be avoided and 
the matter considered in a practical way, 
of course,. without whittling down the 
equality clauses, The -classification, in 
erder to be outside the vice of inequa- 
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lity, must, however, be founded on an 
intelligible differentia which on rational 
grounds distinguishes persons grouped 
together from. those left out. The differ- 
ences which warrant a classification 
must be real and substantial and must 
-~ bear a just and reasonable relation to 
the object sought to: be: achieved, If this 
test ig satisfied then the classification 
cannot be hit by the vice of inequality, 
” 

In a recent Supreme Court judgment: 
reported ag 1974 (1) Serv LR 536: (AIR 
1974 SC 1) (State. of Jammu & Kashmir 
v. Triloki Nath Khosa), their Lordships 
have again reiterated the aforesaid view 
in the following picturesque words by 
Krishna Iyer, J. (at p. 3):— 


“In this unequal world the proposition 
that all mem are equal has working limi- 
tation, since absolute equality leads to 
procrustean cruelty or sanctions indolent 
inefficiency, Necessarily, therefore, an 
imaginative and constructive modus 
vivendi between commonness and excel- 
lence must be forged to make the equa- 
lity clauses viable. This pragmatism pro- 
duced the judicial gloss of ‘classification’ 
and ‘differentia’, with the by-products of 
equality among equals and dissimilar 
things having to be. treated differently. 
The social meaning of Arts.: 14 to 16 is 
neither dull uniformity nor : specious 
“talentism’’.......c00 
In the main judgment Chandrachud, J. 
outlined the limits of judicial interfer- 
ence in the following words :— . 

“Judicial scrutiny can therefore ex- 

tend only to ‘the consideration whether 
the classification rests on a reasonable 
basis and whether it bearg nexus with 
the object in view. It cannot extend to 
embarking upon a nice or mathematical 
evaluation of the basis of classification, 
for were such an enquiry permissible it 
would be open to the courts to substi- 
tute their own judgment for that of the 
legislature or the rule making authority 
on the need to classify or the desirability 
of achieving a particular object.” 
The limitation and the negative aspect 
of Art. 16 have then been highlighted by 
the Bench in Parmatma Sharan’s case 
(AIR 1964 Raj 13) (supra), in the follow- 
ing words (at p. 15):— 

“The emphasis ig on equal eligibility 
and absence of discrimination. If there 
is a bar by way of a notification, rule, 
regulation or law issued by any authority 
infringing this right it will be invalid. 
What Art, 16 contemplates is that a citi- 
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zen should not be denied the equality of 
opportunity but it does not mean that 
positively he should be afforded certain 
facilities or that particular pročedure 
must necessarily be followed in making 
an’ appointment. .If there is any denial 
of an opportunity, it may amount to.an 
infringement of Art, 16 but this article 
does not cast a duty on the appointing 
authority that the citizens should be 
afforded particular. facilities.” . 

15. It is thus plain that both on the” 
larger rule- of construction of Art. 16 
and on the specific point of the alleged 
necessity of public ‘advertisement in the 
press, the weight of authority seems to 
be entirely against the proposition can- 
vassed on behalf of the petitioners. . 

16. Once the challenge on the ground 
of absence of advertisement in the pre- 
sent case is repelled, as it must be both 
on principle and authority, then it is 
plain that the stand of the respondent- 
State ig impeccable, From the pleadings 
it is obvious that. the respondent-State 












the petitioners’ own showing the process 
of selection through the Departmental 
Recruitment -Committee took 


sorted to recruitment through the Re 


Advocate-General seems to be on firm 
ground in contending that in a particular 
situation experience may far outweigh 
many other considerations and experi-| 


year’s service on'a prescribed date in a 
satisfactory manner was not only reason 
able but indeed meritorious. The respon- 
dent-State was equally entitled to tak 
into consideration that the ouster o 
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rest, but would also entail considerable 
hardship to these persons by again un- 
settling them in a country overridden 
with unemployment. The respondent- 
State was, therefore, compelled to weigh 
the comparative positions of persons al- 
ready in service on an ad hoc basis, who 
had rendered satisfactory service over a 
period extending 2 to 3 yearg as against 
those who were yet to be recruited for 
the first time. In such a situation a bal- 
ance was drawn between both the ad- 
ministrative and the individual interest. 
It ig the stand of the respondent-State 
that those amongst the petitioners who 
do not get adjusted in their capacity as 
ad hoc employees shall be adjusted 
against the vacancies available after 31st 
March, 1976, including those which were 
lying vacant prior to this date, 


17. It ig plain from the above that in 
the very peculiar circumstances arising 
here the ad hoc employees having an ex- 
‘{perience of more than one year of satis- 
factory service are a well defined class 
to which resort for the purposes of 
recruitment to the posts is patently legi- 
timate. Thig classification can well bear 
the closest scrutiny both on the ground 
of its reasonableness as also on the point 
of its nexus to the object of great eff- 
ciency, Therefore, ‘the action of the res- 
pondent-State in resorting to the afore- 
said class as a distinct source of recruit- 
ment cannot even remotely be hit by 
Art, 16. 


18. Repelled on his primary chal- 
lenge, the learned counsel for the peti- 
tioners then fell back on an ancillary 
submission that the selection of the peti- 
tioners having been made by the Depart- 
mental Selection Committee and the 
merit list duly . prepared having been 
forwarded to the respondent-State, the 
latter was bound by the same and could 
not travel out therefrom for the purpo- 
ses of appointments. 


19. I am unable to appreciate or 
detect amy substance in the aforesaid 
contention. ` In fact it implies that the 
petitioners having been merely selected 
by the Departmental Recruitment Com- 
mittee have now acquired an inalienable 
Tight to claim appointment in-the service 
of the respondent-State. It ig worth re- 
calling that originally the selection to 
some of the posts in the Education 
Department was within the pur- 
view - of the Subordinate Services 
Selection Board, This was apparently 
done away by a decision of the Govern- 


x 
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ment and ig not in dispute, that on the 
12th of November, 1974, the Government 
by a notification took away all the edu- 
cational service posts out of the purview 
of Subordinate Services Selection Board. 
What the Government’ could do by its 
decision on a notification, it could undo 
the same by either of these methods, By 
the impugned notification, Annexure P/3 
the President of India has in exercise of 
the powerg vested in him excluded all 
these vacancies or posts occupied by ad 
hoc employees from the purview of both 
the Subordinate Services Selection Board’ 
and the Departmental Recruitment Com- 
mittee. No possible challenge was and 
could be posed to this exclusion of these 
posts from their purview. That being so, 
I am unable to say how the mere factum 
of selection by such ‘a Committee would 
give any inalienable right to the peti- 
tioners for appointment to the posts and 
in particular when the said posts have 
been even taken out of the purview of 
such Committee. No cogent argument on 
principle was advanced on behalf of the 
petitioners for what appears to be an ob- 
viously tall and a novel proposition, No 
authority on the point could be cited and 
learned counsel’s reference to C. Channa- 
basavaiah v. State of Mysore, AIR 1965 
SC 1293 appears to be misconceived be- 
cause it is entirely wide off the mark, 
On the contrary State of Haryana v. 
Subash Chander Marwaha, AIR 1973 SC 
2216 : (1973 Lab IC 1212) clearly lays 
down that neither the existence of vacan- 
cies nor the fact of petitioners’ names 
existing on the ‘select list gives any legal 
right to a candidate to secure appoint- 
ment to the post. The same principle is 
clearly deducible from Mani Subrat Jain 
v. State of Haryana, AIR 1977 SC 276: 
(1977 Lab IC 52). It, therefore, follows 
that the ancillary contention of Mr, Kul- 
dip Singh must, necessarily be rejected. 


20. The learned counsel for the peti- 
tioners then virtually clutched at a 
straw by contending that the impugned 
notification, Annexure P-3, was violative 
of the rules, This submission wag sought 
to be rested on R. 3, which provides that 
all appointments in the service shall be 
made by the Director of Public Instruc- 
tion, Pumjab, ond further lays down 
some exceptions thereto. Counsel con- 
tended that by virtue of this provision, 
the power of appointment vested only in 
the Director of Public Instruction but by 
the impugned notification the State Gov- 
ernment has exercised power of appoirt- 
ing the ad hoc employees, Reliance was 


` Public 
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sought to be placed ‘on observations in 
Purtabpur Co, Ltd.’ v. Cane Commr, of 
Bihar, AIR 1970 SC 1896, 


21. It is. plain ‘that the ‘judgment, 
aforesaid relied upon can come in to play 
only if the factual basis of the conten- 
tions: that the notification, , Exhi- 
bit P-3,. appoints individual ad hoc 
teachers to the posts-can first be esta- 


blished. In my. view that has not even 


remotely been done. It is plain that the 
impugned notification is merely.a policy 
decision which the State Government .-is 
perfectly entitled to take. As already 
noticed, it merely prescribes the source 
of recruitment for some of the vacancies 
by limiting it to the well-defined class of 
the existing ad hoc employees who satis- 
fy the requisite. conditions therein. By 
the said. notification, the actual appoint- 
ments of individual candidates have in 
accordance with the rules been left in 
the hands of ‘the Director of Public 
“{Instruction. This indeed is plain from 
the language of the notification itself. 
the relevant part thereof bears quota- 
tions in extenso:— 

“The service. of ad hoc employees 
would be regularised after screening 
each case by the appointing authority. 
An officer of the concerned administra- 
tive department by the administrative 
Secretary concerned. may be associated 
for the purpose of screening such cases. 
The process of finalisation of these cases 
shall be completed by the departments 

. within a maximum period of 3 months.” 
Tt is obvious from the above that even 
the screening and selection, of individual 
cases of ad hoc employees, who satisfy 
the requisite conditions has been ‘left in 
the. hands of the appointing authority 
which obviously is the Director of 

-Imstruction under. the rules 

It . follows that powers of screen- 

ing, selection and the ‘ultimate 
appointments ‘are vested in the statutory 
appointing authority and, therefore, no 
question of any violation of R. 3 at all 

arises. Therefore, the attack on the im- 

pugned notification on the basis of ‘the 
alleged infraction of R. 3 must peces- 
sarily be repelled, 


22. Now, a ~ significant ing which 
calls for pointed notice in these ‘petitions 
is the fact that nowhere any challenge 
has been: laid to the validity of the ‘origi- 
nal..appointments of persons who were 
recruited as ad hoc teachers during the 
long period for which the selection 
through ordinary channels continued to 
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hang fire. In the writ petitions, there ara 
no' pleadings whatsoever either with re- 
gard to the facts or equally with regard 
to any ground on -which the - original . 
appointments of ad hoc teachers could 
be assailed. It equally deserves high- 
lighting: that not a single ad hoc teacher 
has been even arrayed as the respondent 
in these writ. petitions and only the offl- 


‘cial respondents have been made parties. 


thereto, barring one Bhag Singh in Civil 
Writ No. 1460 of 1977, who also does not 
fall in the category of ad hoc teachers, 
In the total absence of any pleading on 
the point, the original appointments of 
ad hoc teacherg in strictness cannot be 
the subject-matter of challenge amd, 
therefore, the scope of the petitioners’ 
attack is necessarily reduced to the limit- 
ed ground whether such ‘ad hoc emplo- 
yees can now reasonably be classified for 
the purpose of the ‘regularisation of their 
services and consequently being directly 
appointed to the posts within the cadre 
For the reasons already recorded, there 
is mo manner of doubt that if their origi- 
nal appointments as ad hoc employees 
cannot be put in issue, then after more 
that 1 to 3 years’ satisfactory service as 
teachers, they caniclearly form a well 
defined class to which the State may 
Teasonably resort to for the purposes , of 
direct recruitment. That being so, in 
strictness, no ‘other point survives for 
determination in these writ petitions, 

23. Nevertheless, the Advocate-Gene- 
ral, Punjab, had very fairly. taken the 
firm stand that the, respondent-State had 
indeed nothing to hide and even the 
original appointments of ad hoc. teachers 
(most of them. way back in 1973 and 
1974) were equally'in accordance with 
the mandate of Art. 16 and the rules 
governing the service. It was forcefully 
contended on behalf, of the respondent- 
State that there wag not the least hint of 
any arbitrariness or discrimination in | 
originally. making the appointments of 
ad hoc teachers and in the peculiar 
exigencies of the situation a resort was 
made to the open, and if one may say so, 
the statutory market, provided by the 
Regional Employment Exchanges ‘within 
the State. It wag pointed out that ‘for 
originally filling the vacancies at short 
notice as ad hoc teachers, reference was 
made to the Local Eniployment Ex- ; 
changes and after considerationg of all 
the available ‘names in accordance with 
the regulations, selections were mada 
for filling the. „posts by, the competent aus 


thority. 
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24. As I said earlier, strictu-sensu the 
Issue of the -validity -of the original ap- 
pointments of ad hoc teachers. cannot be 
raised in the total absence of pleadings 
on behalf of the petitioners, Nor would 
one wish to depart from the salutary 
rule that particularly in the writ juris- 
diction, the parties should ‘normally be 
confined to their pleadings. However, 
since the respondents had very fairly 


not shirked the issue and the point ap- . 


pears to be of some significance, I would 
deem it desirable to briefly examine the 
same, 

25. To appreciate the contentions of 
either side, it indeed becomes necessary 
to delve briefly into the history of the 
vast network: of statutory: Employment 
Exchanges which have been developed 
over a period of more than 30 years 


under the Department of the Ministry of. 


Labour and have now come ‘to cover virtu- 
ally the whole length and breadth of the 
country, The employment service firms 
came into existence in India under the 
stress of demobilisation after the close 
of the Second’ World’ War in 1945. A 
sharp need was then felt for an adequate 
machinery that would satisfactorily 
handle the orderly re-absorption in ci 

life of a large number of defence per- 
sonnel who were released from the 
service. In view of the complexity of the 
problem and: to ensure coordination and 
uniformity in policies governing re-settle- 
ment of demobilized personnel, the Direc- 


torate-Geneéral of Re-Settlement and Em- ` 


Ployment wag created in July, 1945, by 
the Central Government. Thereafter, 
Employment anges were gradually 
opened in several parts of the country 
and ag yet their facilities were confined 
only to the demobilized service personnel 
and discharged war-workers. However, 
in the wake of the partition of the coun- 
try, these very Employment.’ Exchanges 
were also called upon to deal with the 
resettlement of a large number of per- 
sons who were displaced in consequence 
of the partition. However, early in the 
year 1948, the Employment Exchanges 
were thrown open to all categories of 
workers in response to a persistent de- 
mand that the scope of the service should 
be extended. Later with effect from the 
Ast of- Nov. 1956, in accordance with the 
report of the Shiva Rao Committee. the 
day-to-day: administration of Employ- 
ment Exchanges: was handed over to the 
State Governments. : 

26. Statutory recognition of this ser- 
vice came by the enactment of the Em- 


` 
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ployment Exchanges: -(Compulsory Noti- 
fication of Vacancies) Act; 1959. By S. 2 
(d) thereof Employment „Exchange was 
defined. Under the provisions of the Act, 
all establishments under the public sector 
and all. establishments where ordinarily 
25 or more persons are employed to work 
for remuneration under the private sector 
came within the purview of the Act and 
are required to notify certain categories 
of vacancies to the appropriate Employ- 
ment Exchanges as notified by the res- 
pective State Governments and further 
to render quarterly and biennial returns 
in the forms prescribed under the Act. 
Section 10 of the said Act empowers 
the Central. Government to make 
rules by. motification in the Off- 
cial Gazette for carrying out the 
purposes of the Act and in pursuance 
thereto the . Employment Exchanges 
(Compulsory Notification of Vacancies) 
Rules, 1960 were duly framed. Later the 
Apprentices Act, 1961 wag provided for 
the regularization and control of appren- 
tices in selected trades: and for matters 
connected -therewith. It suffices to men- 
tion that the employment service with- 
in the country is now the joint concern 
of the Government of India and the 
Government of the States and the respec- 
tive responsibilities of the two are broad- 
ly well defined, Whilst the apex adminis- 
trative body is the Directorate-General 
of Employment and Training, each State 
has a Director of Employment, who ad- 
ministers, controls and inspects Employ- 
ment’ Exchanges in the State. 


27. Apart from the statutory provi- 
siong referred to above, the consolidation 
executive instructions are contained in 
the- National Employment Service Manuat 
issued under the authority of the Direc- 
torate of Employment Exchanges, Minis- 
try of Labour and Employment. A bare 
reference to this Manual evidences the- 
exhaustive nature thereof and the: meti- 
culous attention to detail regarding these 
Employment Exchanges both as regards 
the general policy and also ag-. regards 
the particular. procedure, The Manual - 
is too exhaustive to merit notice in all ` 
its.aspects here and it suffices to men- 
‘tion that Chapter VII. in Vol. I thereof 
provides in great detail for the registra- 
tion of all employment seekers. and 
para, 7.3 clearly highlights the. fact that 
the Employment Service .is-a free service 
and no fee shall bei levied on employ- 
ment seekers who resort, to the assistance 
of the Exchanges, Para 7.4 then provides 


a 
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that applicants should (unless they secure 
Special exemption) be registered at Em- 
ployment Exchanges in whose jurisdic- 
tion they reside. Chapter VII then lays 
down an equally detailed procedure for 
the documentation of all vacancies. The 
following Chapter IX bears the heading 
‘submission of Applicants’ and Para 9.3 
makes express mention that applicants 
should be selected irrespective whether 
they are employed or umemployed but 
cautions ‘that among equally suitable ap- 
plicants, preference should be given to 
the unemployed. Paras 9.13 and 9.15 im 
this context deserve notice in extenso:— 

9.13. “The first’ principle in making 
submission is that the employer should 
have as wide a field of choice as possible. 
No limit to the number of persons sub- 


mitted should be laid down by the Ex- 
change. An employer cam see all X-l 
cards in the Live Register if he so desires 
of applicants who. possess the qualifica- 
tions/experience laid down by him amd 
according to the agreed scheme of selec- 
tion arrived at between the E. O. and 
himself.” ‘ 


9.15. “Where there is a large number 
of applicants who satisfy the qualifica- 
tiong prescribed, selection should be based 
on the relative merit and suitability as 
determined by consideration of facts such 
ag previous experience, standard of 
academic qualifications ete. Seniority, 
asacriterion, should be operative only 
when selection is to be made from 
amongst applicants whose relative suit- 
ability is prima facie equal.” 


28. Now from the preceding three 
Paragraphs, it is evident that statutory 
recognition has been extended to the Em- 
ployment Exchanges by the Employ- 
ment Exchanges (Compulsory Notifica- 
tion of Vacancies) Act, 1959, and further 
that these are State regulated bodies 
governed in the fullest details by consoli- 
dated and detailed Government instruc- 
tions contained in the National Employ- 
ment Service Manual, The doors of these 
Employment Exchanges are wide open 
to all citizeng both employed and unem- 
ployed, who seek employment without 
_any monetary charge whatsoever. Whilst 
certain categories of large scale emplo- 
yers have been bound to notify all vacan- 
cies in their establishment to the respec- 
tive Regional Employment Exchanges, it 
ig equally open to every employer to re- 
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sort to and seek their assistance for fill- 
ing in posts under. their control, An ela~ 
borate and comprehensive procedure for 
first classifying and documenting all the 
applications of the employment seekers 
and their subsequent forwarding and 
consideration by the employers hag been 
spelled out. Apart from the fact that the 
Employment Exchanges are bound to 
send the names of suitable candidates 
against the vacancies referred to them it 
is plain that in view of paras 9.13 . and 
9.15, there is no bar at all to the emplo- 
yer having access to ell the applications 
on the live register of an Employment 
Exchange. It appears to us a little too 
late in the day to hold that the vast net- 
work of Employment Exchanges, develop- 
ed for over a period of 30 years by the 
Ministry of Labour and Employment over 
the whole country is not a well publicised 
medium, so as to form a reasonable 
classification for the purposes of a source 
of recruitment. The learned Advocate- 
General of Punjab,: therefore, wag on a 
firm footing in his submission, that the 
Employment Exchanges provide an open, 
well publicised and a statutory market 
which fairly serves .the interests of all 
those who are seeking employment as 
also all those who can provide the same. 


29. At the very outset, it may be 
noticed that it is the common case of the 
parties that the ad hoc employees satis- 
fied the pre-requisites of the basic quali- 
fications for regular appointments to their 
respective posts, It has not been the case 
of the petitioners even remotely that ~ 
these ad hoc employees do not fulfil the 
statutory qualifications laid out in the 
rules. Once it is so them it deserves re- 
calling that the petitioners’ own stand 
(vide Annexure P.4) is that originally the 
ad hoc employees were offered employ- 
ment temporarily on a six monthly: basis 
and even here their’ services could be 
terminated at any time without notice. 
It was clearly specified in their terms of 
eppointment that whenever a regular 
employee joing or a new appointment by 
transfer ig made, they will have to be 


‘relieved forthwith, The respondent-State’s 


stand is equally clear on the point that 
for reasons of administrative exigency, 
arising from the immediate need of tem- 
porarily filling these vacancies, the ap- 
Pointing authority made references in -/ 
this regard to the respective Regional 
Employment Exchanges. It was then after 
consideration of all the applicants avail- 
able for the posts that selections were 
made -by the. appointing. authority there< . 
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from. - The -relevant pleading of the res- 


pondent-State ig in the following 
terms:— 
“The ad hoc isivees have peed 


treated as a distinct class, Their services 
are proposed to be regularised after en- 
suring that while making their ad hoc 
appointments the channel of employment 
exchange which ig open to all was utili- 
zed or im the alternative general adverti- 
sement was issued and the condition of 
at least one year’s service and satisfac- 
tory work and conduct is fulfilled.” 


30. As I have already noticed direct 
appointment under R. 2 (e} has 
been negatively defined and, therefore, 
all appointments other than those by 
way of promotion or by transfer from the 
educational service of any other Govern- 
ment would necessarily fall within the 
classification of ‘direct appointment’ 
under this rule. It is mot in dispute that 
the ad hoc employees satisfied the con- 
dition of basic qualifications prescribed 
by the rules for the posts. In the peculiar 
situation noticed above the resort by the 
appointing authority to the open and 
well established channel of Employment 
Exchanges for temporarily filling the 
posts was not only legitimate but perhaps 
the only other fair mode available. It is 
obvious that at that stage, resort to gene- 
ral public press advertisement and there- 
after consideration of all the applicants 
for merely appointing persons as a stop- 
gap arrangements immediately was 
neither possible nor practicable and 
‘would indeed have been an exercise in 
futility. Therefore, in the present case, 
the ad hoc appointment of fully qualifi- 
ed teachers through the open. medium of 
Regional Employment Exchanges appears 
to be neither violative of Rule read with 
R. 2 (e) nor- does the same in any way 
act the provisions of Art. 16. 

31. Whilst I am satisfied that even on 
principle, the original appointment of ad 
hoc employees in the present case is 
immune from amy valid challenge, yet 
authority for the proposition is also not 
lacking. A Division Bench in Dr. S. T. 
Venkataiah Thimmaiah v. State of Mysore 
AIR 1969 Mys 186, had to consider a 
similar situation and it was held as 
follows :— 

“But if local candidates ere appointed 
to certain posts after only advertising 
those posts, and after considering applica- 
tions received for . those posts, or ° after 
notifying to the Employment Exchange 
‘the väcancieg -in those -, posts dnd -aftêi 
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considering the persons whose nameg are 
sent up by the Employment Exchange, 
and subsequently if the services of such 
local candidates are regularised, it is 
difficult to see how there will be viola- 
tion of equality of opportunity for em- . 
ployment to public offices.” 

32. Lastly, in this context it has to be 
borne in mind that the respondent-State 
has taken both a generous and a_ fair 
stand in considering the claims of the 
petitioners. It has been averred on its 
behalf that in the very peculiar circum- 
stances and the administrative exigencies 
of the service, the existing ad hoc em- 
ployeeg are to be screened and their ser- 
vices regularised if they fully satisfy the 
pre-conditions laid out in the impugned 
notification. The consideration of the 
petitioners’ claims and those belonging to 
their clasg has merely been held in 
abeyance and their appointments are to 
be made against the remaining vacancies 
which may be left unfilled after the re- 
gularisation of the services of the ad hoc 
employees and against those which may 
have arisen after the 31st of March, 1976. 

33. Learned counsel for the parties 
at the very outset had agreed that in 
view of the virtually identical questions 
of law and fact all these writ petitions 
would be governed by this common judg- 
ment, In view of the conclusions arrived 
at above, the writ petitions are without, 
merit and are hereby dismissed. The 
parties are, however, left to bear their 
own costs. 

A. D. KOSHAL, J.:— I agree, 

D. S. TEWATIA, J.:— I agree. 

BHOPINDER SINGH DHILLON, J.:— 
I agree. 

SURINDER SINGH, J.:— I agree. 

Petitions dismi 
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. Acts 72 of 1971 & 26 of 1953) — Winding 
up petition — Part of undertaking taken 
over by Central Government — Its per- 
mission for winding up — Necessity. 


The proceedings for winding up of an 
industrial undertaking which is a com- 
pany as defined in the Companies Act, 
1958 can be commenced or continued 
under S. 433 of that Act. without the con- 
sent of the Central Government required 
under Cl (c) of sub-s. (1) of S. 18-E of 
the Industries (Development and Regula- 
tion) Act (65 of 1951 as subsequently 
amended in 1953) if the management of a 
part only of such undertaking (one of its 
factories) has been taken over by the 
Central Government under S. 18-AA(1) 
of the Regulation Act. (Para 13) 


Where a Company is an industrial un- 
dertaking within the meaning of the Re- 
gulation Act, that the sugar factory in 
U.P. is a part of that undertaking, that 
the vanaspati factory at Amritsar is 
another part of that undertaking, that the 
undertaking is a company as defined in 
the Companies Act, and that an order 
under S. 18AA(1) of the Regulation Act 
has been passed by the Central Govern- 
ment during the pendency of the winding 
up proceedings in pursuance of which the 
body of persons appointed by the Central 
Government has taken over the actual 
management and control of that part 
(Vanaspati) of the undertaking which is 
situated at Amritsar, the consent of the 
Central Government under S. 18-E of the 
Regulation Act is not a pre-condition for 
commencement or continuance of winding 
up proceedings of the Company. The mere 
fact that liquidation proceedings had 
initiated before the order under S. 18AA 
(1) was passed would not by itself make 
any difference to the application of 
S. 18E(1)(c) as the expression “no pro~ 
ceeding shall lie” used in that clause in- 
cludes the initiating as well as the con- 
tinuing of the relevant proceedings. 

(Paras 7, 10, 12, 13) 

Anno:AIR Manual (3rd° Edn.) Com~ 
panies Act, S. 433 N. 1; Industries (Deve-~ 
lopment & Regulation) Act, S. 18E N. 1 


Bhagirath Dass with S. K. Hiraji for 
Petitioners; L N. Shroff with L. M. Suri 
and R. M. Suri, for Respondents. 


R. S. NARULA, C. J.:— The question 
to be answered by us in this reference by 
a learned Single Judge is whether the 
proceedings for winding up of an indus- 
trial undertaking which is a company as 
defined in the Companies Act, 1956 (here- 

inafter called the Companies Act) can be 
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commenced or continued under 5. 433 of 
that Act without the consent of the Cen- 
tral Government required under cl. (c) 
of sub-sec. (1) of S. 18-E of the Industries 
(Development and Regulation) Act (65 of 
1951) as subsequently amended (herein- 
after referred to as the Regulation Act) 
if the management of a part only of such 
undertaking (one of its factories) has ‘been 
taken over by the Central Government 
under S. 18-AA(1) of the Regulation Act. 

2. Tt does not appearto be necessary for 
the purpose of answering the above ques- 
tion to go into any minute factual details. 
im order to get a bind’s-eye view of the 
relevant circumstances ‘in which ithe 
abovementioned question ‘has arisen, it 
may, however, be stated that the Amrit- 
sar Sugar Mills Company Limited ‘(here- 
inafter called the Company) is an ‘indus- 
trial undertaking uly registered under 
the Companies Act with registered office 
at Amritsar having a sugar factory ‘in 
Rohana in the State of Uttar Pradesh and 
a Vanaspati ghee factory in Amritsar, ‘that 
on Jan. 10, 1974, the management of the 
sugar factory was taken over bby ‘the UP. 
State Government wnder rule 115(2) of 
the Defence and Internal ‘Security of 
India Rules, 1971 (hereinafter referred to 
as the D. L RB), that the management of 
the Vamaspati ghee factory was ‘taken 
over by the body of parsons appointed by 
the Central Government under ‘SS. 18-AA 
(1) of the Regulation Act in pursuance ‘of 
the notification, dated ‘Sept. 18, 1974, 
reading as below:— 


“Whereas the Central Government ‘is 
Satisfied from the documentary evidence 
in its possession :— 

(i) that Amristar Oil Works, Amritsar, 
a factory of the industrial ‘undertaking 
known as Amritsar Sugar Mills ‘Company 
Limited, Amritsar, which ‘had "been .engag- 
ed in the manufacture of vanaspati has 
been closed for a period of not Tess than 
three months, and 

Gi) that such closure is prejudicial to 
a scheduled industry, namely ‘the wanas- 
pati industry, and that ‘the financial con- 
dition of the company owning the said 
industrial undertaking and the ‘condition 
of the plant and machinery of ‘the -said 
factory are such ‘that iit is possible ‘to re- 
start the factory and such restarting ‘is 
mecessary in the imterest ef the general 
public. 

Now, therefore, in exercise wf the powers 
conferred by subsec. (1) of S. m8AA of 
the Industries (Development and Regula- 
tion) Act, 1951 (65 of 1951), the -Central 
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Government hereby authorises the body 
of persons, referred to in para 2 of this 
order as the Board of Management to take 
over the management of the said indus- 
trial undertaking, in so far at it relates to 
the said factory subject to the following 
terms and conditions, namely :—_ 


G) The Board shall comply with all 
directions issued from time to time by the 
Central Government.. 


(ü) The Board shall hold office for a 
period: of five years from the date of pub- 
lication of this order in the Official 
Gazette. 

(iii) The Central Government may ter- 
minate the appointment. of the Board or 
of any of the persons comprising the 
Board earlier, if it considers. it necessary 
to da. so. 

2. The Board of Management shall 
consist. of the following, namely :— 

t. Dr. N. C. B. Nath, 
Director (Commercial), 
Steel Authority of India, 
New Delhi. 

2. Shri F. G. T. Menezes, 
Director (Vanaspati), 
Department. of . Food, 
Ministry of Agriculture, _ 
New Delhi. —Member 

3. Shri A. C. Chakraborti, 

c/o S. R. Batliboi & Company, 
Calcutta. —Member 

4. Shri B. G. Roy, 

General Manager, 
Industrial Reconstruction, 
Corporation of India, 
Calcutta. 

5B. Shri L. K. Malhotra, 
Chief Executive, 

Ganesh Flour Mills Company 

(Under Govt. of India Management), 

Delhi. —Member, 
3 This order shall have effect for a 
period of five years commencing from the 
date of its publication in the Official 
Gazette.” 
Before the taking over of the manage- 
ment of the Sugar Mill by the U.P. Gov- 
ernment and the vanaspati mill by the 
Central Government, the petitioners had 
on April 30, 1973, filed this petition for 
the winding up of the Company, which 
petition bad subsequently been published 
under the Companies (Court) Rules by 
the order of the Court, dated July 27, 
1973. It is the common case of both sides 
that the taking over of the Sugar Mill by 
fhe U.P. State Government under the 
D.LR. has no effect on the petition for 


Chairman 


—Member, 


winding up of the Company and does not 
attract either the provision of S. 18E(1)(c) 
or any other such provision. Proceedings 
for winding up against the Company ap- 
pear to be ex parte. The State Bank of 
India (one of the secured creditors of the 
Company) has intervened with the leave 
of the Court and is contesting the petition, 
Consequent upon the taking over of the 
vanaspati mill by the Central Govern- 
ment, notice was issued to it under order 
of the learned Single Judge, dated Sept. 
27, 1974. The Central Government did not 
put in appearance in response to the 
notice, 


3. Mr. I. N. Shroff, the learned counsel 
for the State Bank of India, contended 
before the learned Single Judge that once 
an undertaking is taken over either in 
whole or in part under S. 18AA(I) of the 
Regulation Act, S. 18E(1)(c) of that Act 
would be attracted and the winding up 
proceedings cannot be either initiated or 
continued against such an undertaking 
except with the consent of the Central 
Government. He, therefore, submitted that 
the petitioners may be directed to apply 
for and obtain the requisite consent fail- 
ing which the petition cannot proceed any 
further. The learned counsel for the 
creditor-petitioners on the other hand 
contended that S. 18E would apply only 
to those undertakings which are taken 
over under S. 18-AA as a whole and not 
where only a part of the undertaking is 
taken over. Gujral, J. (now M. S. Gujral, 
C. J. of the Sikkim High Court) noticed 
the rival contentions of the counsel on the 
above point, and observed in his order, 
dated Sept. 12, 1975, that the controversy 
is not free from considerable ` doubt and 
it would, therefore, be proper that the 
matter is decided by larger Bench. It is in 
consequence of the said order of the 
learned Single Judge that the matter has 
been placed before us virtually for pur- 
poses of answering the question posed by 
me in the opening sentence of this judg- 
ment. 


4. The principal Regulation Act was 
enacted in 1951. S. 18A series were intro- 
duced into the principal Act by the Indus- 
tries (Development and Regulation) 
Amendment Act (26 of 1953) by adding 
Chapter MI-A and Chapter II-B between 
the previously existing Chapter IN and 
Chapter IV. Ineed not take notice of the 
various other intervening amending Acts 
but have to refer to the Industries (Deve- 
lopment & Regulation) Amendment Act 
(72 of 1971) whereby S. 18AA was added 
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to Chapter 3A and Chapters IHAA, DIAB. 
and INAC were brought in after the exist- 
ing Chapter IIIA and before Chapter ITB. 
In order to appreciate the scheme of these 
provisions it may also be noticed that 
S.: 10-A authorising the revocation and 
registration of a company in certain cases, 
S.-11-A, the provision for prescribing a 
licence for production or manufacture of 
any new articles, and S. 15A, empowering 
the Central Government to investigate 
into the affairs of a company in liquida- 
tion had also been added to the principal 
Regulation Act by the 1953 Amending Act, 
S. 18A(1) and the explanation to that 
section may be quoted at this stage:— ` 


“18 A (1) If the Central Government is 
of opinion that— 


a) an industrial undertaking to which 
directions have. been issued in pursuance 
of S. 16 has failed to comply with such 
directions, or 


_b) an industrial undertaking in respect 
of which an investigation has been made 
under S. 15 (whether or not any direc- 
tions have been issued to the undertaking 
in pursuance of S. 16), is being managed 
` in a manner highly detrimental to the 
scheduled industry concerned or to pub- 
lic interest, ` 
the Central Government may, by notified 
order, authorise any person or body of 
persons to take over the management of 
the whole or any part of the undertaking 
or to exercise in respect of the whole or 
any part of the undertaking such functions 
of control as may be specified in the order. 
Provided 
Explanation :— The power to authorise 
a body of persons under this section’ to 
take over the management of an industrial 
undertaking which is a company includes 
also a power to appoint any individual, 
firm or company to be the managing agent 
of the industrial undertaking on such 
terms and conditions as the Central Gov- 
ernment may think fit. 
. “Industrial undertaking” is defined in 
S. 3 (d) as below:— - 

“Industrial undertaking’ means any 
undertaking pertaining to a scheduled 
industry carried on in one or more 
factories by any person or ‘authority ine 
eluding Government.” 


5. The definition of “factory” is given 
fn clause (c) of S. 3 ‘in the. following " 
words:— . 
' _ * Factory’ ‘means: any’ premises, - -includ- 
ing the precincts: thereof,:in’any~part of- - 


Se ererenerrcerecrrersane 
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which a manufacturing: process is being’ 
carried on or is ordinarily so carried on— 


“@) with the aid of power, -provided 
that fifty or more workers are working or 
were working thereon on any day of the. 
preceding twelve months; or 


(ii) without the aid of power, provided 
that one hundred or more workers are 
working or ‘were working thereon on any 
day of the preceding twelve months and 
provided further that in no part of such 
premises any manufacturing ' process ig 
being carried on with the aid of power.” | 
Cl. (j) of S. 3 states that the words and 
expressions used in the Regulation Act, 
but not defined therein and defined in 
the Companies Act have the meanings 
respectively assigned to them in that act. 


6. A perusal of S. 18A shows that the 
power of the Central Government to 
direct a body of persons to take over the 
management of the whole or any part of 
an undertaking was confined by the 
1953 Amendment Act to cases in which 
either an undertaking had failed to 
comply with the directions given to it. 
under S. 16 (on completion of an investi~ 
gation under S. 15) or the undertaking in 
respect of which an investigation had 
been made under that provision (S. 15) 
was being managed in a manner highly 
detrimental to the scheduled industry 
concerned or to public interest. It is not 
in dispute that sugar industry as well as 
the vanaspati industry is a scheduled in- 
dustry within the meaning of the Regu~ 
lation Act, the result was that unless the 
Central Government was of the opinion 
under S. 15 that— 

“(a) in respect of any scheduled indus- 
try or industrial undertaking or ` under-~. 
takings— 

(i) there has been or is likely to be, 
a substantial fall in the volume of pro- 
duction in respect of any article or class 
of articles relatable to that industry or 
manufactured or produced in the indus- 
trial undertaking or undertakings, as the 
case may be; for which, having regard to 
the economic conditions prevailing, there 
is no justification; or 

(li) there has been, or is likely to he, a 
marked deterioration in the quality of 
any article or class of articles relatable | 
to that industry or manufactured or pro- 
duced in the industrial undertaking or 
undertakings, as the case may be, which 
could have been or can be avoided; or 

(iii) there has been or is likely to be a 
rise in the price of any article or. class of 
articles relatable: tø- that, industry. or . 
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nanufactured, or produced in the indus- 
rial undertaking or undertakings, as the 
ase may be, for which there. is no justi- 
ication; or 


(iv) it is necessary to take any such 
ction as is provided in this Chapter for 
he purpose of conserving any resources 
£ national importance which are utilised 
n the industry or the industrial under- 
aking or undertakings, as the case may 
e; or 

(b) any industrial undertaking is being 
nanaged in a manner highly detrimental 
o the scheduled industry concerned or to 
ublic interest,” 
he Central Government could not make 
r , cause to be made any investiga- 
ion into the circumstances of the case 
nder S. 15 of the Act, and unless 
uch an investigation had been made, 
either any direction could issue under 


3 16 on the violation of which cl. (a) or | 


3. 18A(1) could come into force, nor any 
lirection or order could be passed under 


l. (b) of S. 18A(1). Consequently a long’ 


ime had to elapse between the forming 
f the opinion by the Central Government 
eferred to in S. 15 and the actual taking 
ver of the industry under S. 18A(1) in 
uitable cases. It was in order to avoid 
ifficulties of this type that S. 18AA(1J), 
sproduced below, authorised the Central 
rovernment to take over the manage- 
wnt of an industrial undertaking or a 
art thereof on the prescribed satisfaction 
erived from documentary or other 
vidence in its possession without under- 
aking any investigation :— 

“Without prejudice to any other provi- 
ion of this Act, if, from the decumentary 
r other évidénce in its possession the 
‘entral Government is Satisfied, in rela- 
ion to an industrial undertaking, that — 
(a) the persons in charge of such in- 
ustrial undertaking have, by reckless in~ 


estments or creation of incumbrances on ` 


ne assets of the industrial undertaking, 
r by diversion of funds, brought about 
situation which is likely to affect the 
roduction of articles manufactured or 
roduced in the industrial’ undertaking; 
nd that immediate action is necessary to 
revent such a situation; or 

{b) it has been closed for a period of not 
ass than three months (whether by 
eason of the voluntary winding up of the 
ompany owning the industrial undertak- 
ag or for’ any other reason) and such 
losure is prejudicial to the’ concerned 
cheduled industry and that the financial 
ondition of the company owning the in- 


ustrial undertaking. and, the-condition -of -- 
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the plant and machinery. of such under- . 
taking are such that it is possible to re- 
start the undertaking and such re-start- 
ing is necessary in the interests. of the 
general public, 

it may, by a notified order, authorise any 
person or body of persons (hereafter re- 
ferred to as the ‘authorised person’) to take 
over the management of the whole or any 
part of the industrial undertaking or to 
exercise in respect of the whole or. any 
part of the undertaking such functions of 
control as may be specified in the order.” 
The provisions.of sub-sec. (2) of S. 18A 
have. been made applicable to a notified 
order made under sub-s. a) of S. 18AA 
so far as may be. 


7. Having armed itself with the power 
to take over the | management of a sick . 
undertaking either after investigation 
under S. 15 by virtue of powers under 
S. 18A (1) or without any investigation in 
exercise of the power under S. 18AA(1) 
the Central Government still statutorily 
abstained from interfering with an under- 
taking which was being wound up by or 
under the supervision of the Court. This 
exception was carved out by sub-sec. (3) 
of S. 18AA in the following words :— 


“Nothing contained in sub-sec. (1) and 
sub-sec, (2) shall apply to an industrial 
undertaking owned by a company which 
is being wound up by or under the super- 
vision of the Court.” 

Sub-section (5) of S. 18AA has made the 
provision of Ss. 18A to 18E (both inclu- 
sive) also applicable to the industrial un- 
dertaking in respect of which a notified 
order has been made under sub-sec. (1) 
of S. 18AA. We are concerned in the 
present proceedings with sub-cl. (c) of 
S. 18E(1) directly and with sub-sec: (2) of 
that section for purposes of interpretation. 
Both these are, therefore, quoted below:- 


“18E(1) Where the management of an 
industrial undertaking,- being a company 
as defined in the Indian Companies Act, 
1913, is taken over by the Central Gov- 
ernment, then, notwithstanding anything 
contained in the said Act or in the memo- 
randum or articles of association of such 


(c) no proceeding for the winding up of 
such undertaking or for the appointment 
of a receiver in respect thereof shall lie 
in any court except with the consent of 
the Central Government. 


(2) Subject. to the provisions. contained 
in sub-sec,:.(1),..and -to..the -other - provi- 
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sions contained in this Act and subject to 
such other exceptions, restrictions and 
limitations, if any, as the Central Gov- 
ernment may, by notification in the Off- 
cial Gazette, specify in this behalf, the 
Indian Companies Act, 1913, shall conti- 
nue to apply to such undertaking in the 
same manner as it applied thereto before 
the issue of the notified order under 
S. 184A.” 
It may admit of a little repetition to take 
pointed notice of the admitted facts that 
the Company is an industrial undertaking 
within the meaning of the Regulation 
Act, that the sugar factory in U.P. is a 
part of that undertaking, that the vanas- 
pati factory at Amritsar is another part 
of that undertaking, that the undertaking 
is a company as defined in the Companies 
Act, and that an order under S. 18AA(1) 
has been passed by the Central Govern- 
ment during the pendency of the winding 
up proceedings in pursuance of which the 
body of persons appointed by the. Central 
Government has taken over the actual 
management and control of that part of 
the undertaking which is situated at 
Amritsar. It has been rightly conceded 
by the counsel for the petitioners that 
the mere fact that liquidation proceedings 
had been initiated before the order under 
S. 18AA(1) was passed would not by itself 
make any difference to the application of 
S. 18E(1)(c) as the expression “no pro- 
ceeding shall lie” used in that clause 
includes the initiating as well as the con- 
tinuing of the relevant proceedings, The 
argument advanced by Mr. Bhagirath 
Dass, the learned counsel for the peti- 
tioners, before us was that his petition is 
for the winding up of the Company as a 
whole -and not for winding up of the un- 
dertaking which has been taken over by 
the Central Government. In other words 
he submitted that he has not applied for 
liquidation of the vanaspati factory which 
alone has been taken over by the Central 
Government and his clients would have 
no objection if that unit of the Company 
is completely left out of the winding up 
proceedings. Jt is on these premises that 
he has argued that his clients need not 
apply to the Central Government for its 
consent under S. 18E(1)(c) particularly 
when it (the Central Government) has 
neither responded to the notice issued to 
it by this Court, nor put in appearance to 
support the objection raised by 
Mr, Shroff. 

8 I have already noticed above the 
scheme of the Regulation Act up to the 
stage of the introduction of S. 18AA(3). 


The obvious purpose of the introduction 
of chapter ITAA containing S. 18FA is 
to provide for the management and con~ 
trol of an industrial undertaking owned 
by companies in liquidation which were 
otherwise saved from interference by the 
Central Government by virtue of the ex- 
ception contained in S. 18AA (3). Simi- 
larly the power to provide relief to cer- 
tain industrial undertakings (a 
with which we are not concerned) was 
brought in by thé introduction of Chapter 
IAB, and provisions for regulation or 
reconstruction of companies were made 
in S. 18FC to S. 18FH contained in Chap- 
ter NIAC and amendment to the power 
to control, supply, distribution, price, ete, 
of certain articles was made by the in- 
troduction of S, 18G as contained in Chap- 
ter IIIB of the Regulation Act. It is in 
this manner that machinery has been 
provided for extension of the scope of 
interference with an industrial undertak- 
ing even when it is under liquidation or 
has been ordered to be wound up. The 
scheme of the Act, therefore, provides that 
the Central Government may order and 
hold investigatiòn under S. 15 in respect 
of a company, for winding up (of) which 
no petition has been presented, but it 
must seek leave of the Court for investi- 
gation into the affairs of a company 
which is being wound up, though such 
leave cannot be refused because of the 
language of sub-sec. (2) of that section. 
The whole of S. 15A is quoted below for 
facility of reference :— 


“(1) Where a company, owning an in- 
dustrial undertaking is being wound up 
by or under the supervision of the High 
Court, and the business of such company 
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subject - 


is not being continued, the Central Gov- ` 


ernment may, if it is of opinion that it is 
necessary, in the interests of the generał 
public and, in particular, in the interests 
of production, supply or distribution of 
articles or class of articles relatable to the 
concerned scheduled industry, to investi~ 
gate into the possibility of running or re- 
starting the industrial undertaking, make 
an application to the High Court praying 
for permission to make, or cause to be 
made, an investigation into such possibi- 
lity by such person or body of. persons 
as that Government may appoint for tha 
purpose. 


(2) Where an application is made by 
the Central Government under  sub-sec, 
(1), the High Court'shall, notwithstanding 
anything contained in the Companies Act, 
1856, or in any other law for the time 
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yeing in force, grant the permission pray- 
d -for.” 

9. The object of the provisions of the 
Regulation Act to which reference has 
seen made by me above is to override the 
iormal Company Law routine in respect 
of any industrial undertaking which is 
nanufacturing or producing any of the 
articles referred to in the schedule to the 
Act by taking over, the whole or limited 
zontrol of its factory if :— 


(i) such undertaking unjustifiably re- 
luces its production beyond the require- 
nents of the prévailing economic condi- 
dons; or 

(ii) there has been an avoidable dete- 
oration to a marked extent in the 
quality of the articles produced by it; or 

(iii) the undertaking has unjustifiably 
raised the orice of its products; or 

(iv) it is necessary to do so in order to 
conserve any specified resources of 
national importance; or 

(v) it is being managed in a manner 
highly detrimental to the scheduled in- 
dustry; or 

(vi) if the persons in charge of the 
undertaking have by reckless investment 
or reckless encumbering its assets or by 
diversion of its funds brought about a 
situation likely to affect its production; or 

(vii) if the undertaking has been closed 
for three months or more and 
closure is prejudicial to the industry 
though there is no lack of machinery or 
funds to restart the factory in the public 
interest, 


10. All impediments in the way of 
achieving the above objects have been 
removed by the different provisions in 
the Regulation Act. Care has at the same 
time been taken to disturb the ordinary 
law of the land to the minimum possible 
extent for achieving the above mentioned 
objectives. This effort accounts for provi- 
sions like those for taking over the con- 
trol of only part of an undertaking, for 
ybtaining permission of the High Court 
n certain contingencies, for fixing the 
maximum period for which the control 
tan be taken over and the like. The re- 
quirement of the consent of the Central 
zovernment requisite under S. 18E(1)(c) 
2as to be read in the same light. This. re- 
juirement being in the nature of a restric- 
ion on the right of a creditor or share- 
10lder conferred on him by S. 433 of the 
Sompanies Act has to be strictly con- 
strued. The result of strict construction 
of the restriction would be that if it is 
sossible to construe the provision in both 


such - 
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ways, that is for S. 18E being attracted 
only if the whole undertaking is taken 
over and also if a part of it is taken over 
then by the process of interpretation, its 
application would be excluded from a 
case where only a part of the undertak- 
ing is taken over provided such construc- 
tion of the provision can be harmonious 
with the various other provisions of the' 
Regulation Act and the Companies Act. 
S. 18E(1)(c) has already been quoted by 
me. It is significant to notice that in the 
opening part of sub-sec. (1) of the sec- 


‘tion, the applicability of the provision is 


made dependent upon the industrial un- 
dertaking having been taken over by the 
Central Government and not on any part 
of the industrial undertaking having been. 
so taken over. Wherever the legislature 
so intended, it has referred to the taking 
over of the whole or part of the under- 
taking, for example, in sub-sec. (1) of 
S. 18-A, sub-sec. (1) of S. 18AA, ete. If 
the Legislature intended that no proceed- 
ings for winding up of an undertaking 
shall lie, without the consent of the Cen- 
tral Government even if one factory of 
the undertaking or a part of the under- 
taking had been taken over under the 
control of the Central Government, it 
would surely have said so. Mr. Shroff has 
argued that in the very nature of things, 
consent would be necessary even if a part 
of the undertaking has been taken over 
by the Government to avoid duality of 
management as the authorised person 
appointed under S. 18AA(1) would have 
control of one part of the undertaking 
and the Official Liquidator of the remain- 
ing undertaking in the case of the passing 
of a winding up order. It was further 
argued that similarly if the Court were 
to appoint a receiver of the undertaking, 
he would not be able to take over tha 
factory which is under the control of the 
authorised person appointed by the Cen- 
tral Government and the Court would 
not be able to exclude from the purview 
of the authority of the receiver or the 
liquidator that part of the company 
which is under the control of the autho- 
rised person. This argument does not 
hold any water in view of the express 
provisions contained in Chapter ITAA. 
Under S. 18FA(2), the High Court can 
make an order in the case of a company 
in liquidation empowering the Central 


Government to authorise any person to 


take over the management of the under- 
taking or to exercise functions of control 
in relation to the whole or any part of the 


undertaking for the relevant period. 
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Under the proviso to: that. sub-section, . the 
High Court can permit such authorised 
person to continue to manage the under- 
taking or its part even after the Central 
Government gives up the control by giv- 
ing such permission or authority for a 
period up to two years at a time, but not 
exceeding twelve years in all. Sub-sec. 
(3) of S. 18FA reads as follows :— 

“(3) Where an order has been made by 
the High Court under sub-sec. (2), the 
High Court shall direct the Official 
Liquidator or any other person having, 


for the time being, charge of the manage- 


ment or control of the industrial under- 
taking, whether by or under the orders of 
any court, or any contract or instrument 
or otherwise, to make over the manage- 
ment of such undertaking or the concern- 
ed part, as the case may: be, to the autho- 
rised person and thereupon the authorised 
person shall be deemed to be the Official 
Liquidator in respect of the industrial 
undertaking or the concerned part, as the 
case may be.” 

The above-quoted sub-section clearly 
provides for an eventuality where the 
Official Liquidator and the authorised 
person in charge of the Goverriment 
managed. part of the undertaking can 
work together in respect of their different 
spheres of assignment. For purposes of 
the Companies Act, the authorised person 
is deemed to be the Official Liquidator in 
respect of the concerned part of the un- 
dertaking. This completely answers the 
question raised by Mr. Shroff and dispels 
the doubt created by his argument. 


11. It has also been pointed out by Mr. 
Bhagirath Dass that the Legislature has 
consciously used two different expressions 
in different provisions of the Regulation 
Act so as to bring about clearly the dis- 
tinction between the company which is 
the body corporate on the one hand, and 
the industrial undertaking which is an 
enterprise of the company on the ether. 
In Ss. 15-A, I8AA(1)(b), 18AA (3) and 18FE 
the expression used is “a company owning 
an industrial undertaking.” On the other 
hand the expression used in Ss. 18A, 
18B(i)(e) and 18E(1) is “an industrial 
undertaking which is a company” or “an 
industrial undertaking, being a company 
as defined in the Indian Companies Act.” 
From a mere perusal of those provisions 


it is clear that the Regulation Act has kept- 


in view the fact that what is to be 
wound up is the company which may own 
an industrial. undertaking, and not the 
- industrial undertaking. That is why the 


.of the 


expression used in S. 15A(1) is - “where 
a company, owning an industrial ander- 
taking is being wound up : 
ference may also, be had to cl. (b) of sub- 
sec. (1) of S. 18AA which refers to “the 
financial condition of the company own- 
ing the industrial undertaking.” Similarly 
in sub-sec. (3) of S. 18AA application of 
the provisions of sub-secs. (1) and (2) of 
that section has been excluded in respect 
of an industrial undertaking “owned by a 
company: which is being wound up.” Re- 
ference to “the company owning the in- 
dustrial undertaking” is also made in 
cl. (a) of sub-sec.: (1) of S. 18FD, and in 
S. 18FE(1). On the other hand the ex- 
pression “industrial undertaking which is 
a company” is used in the explanation to 
S. 18-A, S. 18B (4)(e) and S. 18K(1). 
Wherever the reference is to an indus- 
trial undertaking “being a company” or an 
industrial undertaking “which is a com- 
pany”, the expressions are intended to 
refer to the whole of the company unless 
a part thereof is clearly referred to. 
Where on the other hand reference is to an 
undertaking owned by a company, it is in- 
tended to cover the undertaking or part 
thereof in respect of which some order 
has been passed and not necessarily the 
entire undertaking of the company. 


12. Last but not the least is the langu- 
age of the notification itself. In its open- 
ing part it clearly says that the Central 
Government is satisfied from the docu- 
mentary evidence in its possession that 
the Amritsar Oil Works, Amritsar, “a 
factory of the industrial undertaking 
known as ..........” In the operative’ part 
notification again the Central 
Government has authorised a body of pèr- 
sons appointed by it to take over the 
management of the said industrial under- 
taking “insofar as it relates to the said 
factory” subject to the conditions specified 
in the notification. All this clearly indi- 
cates that the management of the indus- 
trial undertaking which is the company 
(being a company as defined in the In- 
dian Companies Act) has not been taken 
over by the Central Government, and, 
therefore, sub-sec. (1) of S. 18E of the 
Regulation Act has no application to the 
case. It is only a part of the undertaking, 
that is only one of the factories belonging 
to the Company, that has been taken over. 

13. For the foregoing ` reasons we have 
no hesitation in holding that the provi- 
sions of cl. (c) of sub-sec. (1) of S. 18-E 
are not attracted in this case and the 
winding up proceedings can continue 


‘without obtaining the consent of. the Cen- 
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tral Government, required under the pro- 
vision. . The winding up petition will now 
go back to the learned Company Judge 
for being dealt with further and decided 
on merits in accordance with law. 
HARBANS LAL, J.: — I agree. 
SURINDER SINGH, J.: — So do L 
Reference answered accordingly. 
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Second Appeal No. 79 of 1977, 
13-10-1977." 


Civil P. C. (1908), Ss. 100 (as amended 
by Act 4 of 1976) and 4 (1) — Punjab 
Courts Act (6 of 1918), S. 41 (1) — Se- 
cond appeal — Effect of amended S. 100 
— By virtue of S. 4 (1) of C. P. C. pro- 
visions of S. 41 (1) of Punjab Act are in 
mo way affected or curtailed by amended 
S. 100 C. P. C. 

The provisions of S. 41 of the Punjab 
Courts Act are in no way. affected or 
curtailed by the amended S. 100 of the 
Civil P. C. Therefore in the jurisdiction. 
to which the Punjab Courts Act extends 
the admission and adjudication of second 
appeals would be governed by S. 41 af 
the Act to the exclusion of the general 
provisions of S. 100 of the Code. i 

(Para 23) 

The Punjab Courts Act was enacted 
after the Civil P. C., 1908 and S. 41 
though not absolutely but is virtually in 
pari materia with the unamended provi- 
sions of S. 100 of the Code, Because of 
this virtual identity in these two provi- 
sions the Second Appeals within the 
areas to which the Punjab Courts Act 
extends have continued to be governed 
and regulated thereby, 


D/- 


(Para 8) 

By virtue of S5. 4 (1) of the Code the 
provisions of the Punjab Courts Act are 
in no way limited or otherwise affected 
by the provisions contained in the Code. 
A fortiori the provisions of S. 100 of the 
Code. therefore, do not affect the cor- 
responding provisions of S, 41 of the 
Punjab Courts Act either. S. 4 (1) of the 


*(Decided by Full Bench on order of 
reference made by S. C, Mital J., D/- 
29-4-1977). 
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Code saves the provisions of the Punjab 


Courts Act in general and the specific 
provisions of S, 41 thereof in particular, 
from being in any way overridden or 
affected by the general provisions of the 
said Code. (Paras 9, 11) 


A reading of Ss. 4 (1) and 100 (1) of the 
Code together leads to an irresistible con- 
clusion that the legislature wished to 
save and leave umaffected all special or 
local laws as also any other law for the 
time being in force on the subject of Se- 
cond Appeals, S, 41 of the Punjab Courts 
Act which clearly falls in this category 
would thus not be in any way affected 
by the provisions of S. 100 even on a 
Plain construction of these statutory 
provisions, 

(Para 14) 

Even excluding out of consideration 
the specific provisions of Ss. 4 (1) and 100 
of the Code the same result would seem 
to follow upon larger principles as well. 
There can hardly be any doubt that the 
Civil P. C. is the general law of the land 
on the subject. On the contrary the Pun- 
jab Courts Act operates in a narrow and 
limited field both as regards the area to 
which it applies and the subject-matter 
with which it deals. It is a settled law 
that a special provision or a special po- 
wer would normally override a general 
one, On this general principle the parti- 
cular provisions of S. 41 of the Punjab 
Courts Act are entitled to exclude the 
general provisiong of S. 100 of the Code 
in the same field. (Case law discussed) 

(Para 15) 

However, it was observed that in the 
interests of the uniformity of law on the 
point, the corresponding provisions of 
5. 41 now might as well be in line with 
the amended provisions of S. 100, Earlier 
the provisions of the unamended S. 100 
and S. 41 of the Punjab Courts Act were 
virtually in pari materia and there 
appears hardly any reason why 
it should not continue to be 
so. Therefore, the matter deserves the 
consideration of both the State Govern- 
ments of Punjab and Haryana for such 
legislative action as they may deem neces- 
sary. In the alternative it is also for the 
Central Government to consider whether 
the amended S.. 100 may not hold unri- 
valleq sway all over the country irres- 
pective of any existing local or special 
statutes to the contrary. 

(Para 24) 
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Gopi Chand, A. N. Mittal, Viney Mittal. 
Harbhagwan Singh and M, S. Jain, for 
Appellant, S. S. Rathor. and K. D. Singh, 
for Respondents. ; 

S. S. SANDHAWALIA., J.:— The two 
significant questions succinctly formula- 
ted in the Reference Order, which call 
for determination by this Full Bench are 
in the following terms:— 

1. Has the amended S. 100 of the Code 
in any way affected the provisions of 
S. 41 (1) of the Punjab Courts Act? 

2, What interpretation is to be placed 
on the phrase ‘substantial question of 
law’ occurring in amended S. 100 of 
the Civil P. C.? 

2. It is evident from the above that 
the issues aforesaid are pristine legal 
ones and, therefore, any reference to the 
facts of the case is, indeed, unnecessary. 
It suffices to mention that they arise at 
the very threshold at the stageof the ad- 
mission of innumerable Regular Second 
-Appeals in this Court in view of the radi- 
cal amendments introduced in 8. 100 by 
the Code of Civil Procedure (Amendment) 
Act, 1976. : 


3. At the very outset it may be pointed 
out that we would first devote ourselves 
to question No, 1 because it is plain that 
if an answer is returned to the said ques- 
tion in the negative, the secod question 
perhaps would hardly rise or in any 
case would become academic in nature. 

4. To appreciate the issues in a cor- 
rect perspective some reference to the 
legislative background of the two provi- 
sions appears inevitable. The history of 
the Civil P. C. in India now goes back 
beyond a century. The real predecessor 
of present S. 100 of the Civil P. C. was 
S. 372 of the Civil P. C. 1859 (Act No. 8 
of 1859). It was followed by the Code of 
Civil Procedure, 1877, but its provisions 
were almost the same as those of the later 
Code of 1882. wherein S. 584 sharply 
corresponds to the unamended provisions 
of S. 100 of the Civil P. C. 1908. Substan- 
- tial and material changes to the Code 
were envisaged in the Fifty-Fourth Re- 
port of the Law Commission. In particu- 
lar, the Law Commission considered the 
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right of second appeal under S. 100 and 
after study in depth thereof (Reference 
in this connection may be made to pages 
74 to 93 of the Report, 1973) recommen- 
ded the virtual re-drafting of S. 100. The 
Code of Civil Procedure (Amendment) 
Bill, 1974 by and large was drafted on 
the recommendation of Law Commission. 
In the statement of objects and 
reasons thereof, it was noticed 
with reference to section 100 that 
second appeals were now to be allowed 
only on such questions as are certified by 
the High Courts to be substantial ques- 
tions of law. The Bill aforesaid was ulti- 
mately enacted as the Code of Civil Pro- 
cedure (Amendment) Act, 1976 and the 
amended S. 100 is in the following 
terms :— l 

“100 (1) Save as otherwise expressly. 
provided in the body of this Code or by 
any other law for the time being in force, 


an appeal shall lie to the High Court 
from every decree passed in appeal by 
any Court subordinate to the. High Court, 
if the High Court is satisfied that the case 


involves a substantial question of law. 


(2) An appeal may lie under this 
section from an appellate decree passed 
ex parte. 

(3) Tn an appeal under this section, 
the memorandum of appeal shall pre- 
cisely state the substantial question of 
Jaw involved in the appeal. 

(4) Where the High Court is satisfied 
that a substantial question of law ts in- 
volved in any case, it shall formulate that 
question. , 

(5) The appeal shall be heard on tha 
question so formulated and the respon- 
dent shall, at the hearing of the appeal 
be allowed to argue that the case does nof 
involve such question: 

Provided that nothing in this sub-secs 
tion shall be deemed to take away or 
abridge the power of the Court to hear, 
for reasons to be recorded, the appeal on 
any other substantial question of law, 
not formulated by it. if it is satisfied that 
the case involves such question.” 

5. It appears that within the State of 
Punjab (both prior to the partition of the 
country and thereafter as well) there 
hag existed what may well be termed as 
parallel legislation within a limited field 
in the shape of a local statute. The ear- 
liest statute of this nature was the Pun- 
jab Courts Act, 1884 (Act No. 18) which 
was succeeded by a number of similar 
Acts. For our purposes it suffices to refer 
to the present Punjab’ Courts Act, 1918 


4 








1978 


which was notified on the 12th July, 1918, 
but was given retrospective effect from 
the first day of August, 1914. This pror 
vides for the creation of subordinate Civil 
Courts within, the State and Chapter IV 
further provides for the Appellate and 
Revisional Jurisdiction in civil cases. The 
material provision in the said Chapter is 
section 41 dealing with the Second Ap- 
peals, which is in the following terms:— 

"41. (1) An appeal shall lie to the High 
Court from every decree passed in appeal 
by any Court subordinate to the High 
Court on any of the following grounds, 
namely:— 

(a) "he decision being contrary to law 
or to some custom or usage having the 
force of law;- 

(b) the decision having failed to deter- 
mine some material issue of law or cus- 
tom or usage having the force of law; 

(c) a substantial error or defect in the 
procedure provided by the Code of Civil 
Procedure, 1908, or by any other law for 
the time being in force which may possi- 
bly have produced error or defect in the 
decision of the case upon the merits. 

Explanation — A question relating to 
the existence or validity of a custom or 
usage shall be deemed to be a question 
of law within the meaning of this section. 

(2) An appeal may lie under this 
section from an appellate decree passed 
ex parte. 


6. What deserves highlighting in this 
context is the fact that the Punjab Courts 
Act was enacted after the Code of Civil 
Procedure, 1908 and the above quoted 
S. 41 though not absolutely but is virtu- 
ally in pari materia with the unamended 
provisions of S. 100 of the Code. The 
only material difference in the language 
is the addition of the word ‘custom’ in 
Cls. (a) and (b) of sub-sec, (1) of S. 41 
and the existence of an explanation there- 
in, which does not find any place in the 
corresponding S. 100 of the Code, Because 
of this virtual identity in these two pro- 
visions the Second Appeals within the 
areas to which the Punjab Courts Act 
extends have continued to be governed 
and regulated thereby. However, with 
the radical recasting of S. 100 by the 
amending Act of 1976, whilst S. 41 afore- 
said has remained intact, there has now 
arisen a conflict — namely whether one 
or the other of the two provisions would 
be attracted for the purposes of both the 
admission and the decision of Second 
Appeals within this jurisdiction. It is this 
problem which has nightly necessitated 
this reference, ’ 
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7. The core of the argument on behalf 
of the appellants is that S. 41 of the 
Punjab Courts Act always held amd con- 
tinues to hold the field to the total ex- 
clusion of the earlier and the amended 
S. 100 of the Civil P. C. It is the case 
that the former being a statute which 
falls within the purview of a special and 
local law is entirely saved by virtue of 
S. 4 of the Code and in any case by the 
opening part of the S. 100 itself, Conse- 
quently, it was submitted that in all 
those areas to which the Punjab Courts 
Act applies the provisions of S. 100 of 
the Code, both prior and subsequent to 
the amending Act of 1976, are excluded 
by necessary implication. In sum the 
ae is that both for the purposes of 

ion and subsequent decision Regu- 
Jar Second Appeals within this jurisdic- 
tion are governed entirely by S. 41 of the 
Punjab Courts Act alone and are unaf- 
fected by the provisions of the amended 
S. 100 of the Code. 


8. The argument aforesaid has neces- 
sarily to be tested on the specific langu- 
age of S. 4 of the Code in the first in- 
stance, For facility of reference the rele- 
vant part thereof may first be set down:— 

“4 (1).— In the absence of any specific 
provision to the contrary, nothing im this 
Code shall be deemed to limit or other- 
wise affect any special or local law now 
in force or any special jurisdiction or 
power conferred, or any special form of 
procedure prescribed, by or under any 
other law for the time being in force.” 


- 9 It is mamifest from the above that 


the saving clause aforesaid has been 
couched in terms of widest amplitude. 
The plain intention of the legislature 


appears to be that unless there ig specific 
provision to the contrary, the Code shall 
mot affect any special or local Jaw or any 
spedial jurisdiction’ or power conferred 
by any other law. At the very outset we 
may point out that no specific provision 
to the contrary in this context has been 
or could have even remotely pointed out. 
It is equally plain, and indeed it was not 
disputed before us, that the Punjab 
Courts Act would squarely fall within 
the terminology of any special or local 
law. This being so it is unmecessary to 
dissert at any great length on the true 
nuance to be attached to the terms spe- 
cial law or local law in this context. On 
this admitted position, therefore, it fol- 
lows that by virtue-of S. 4 (1) the pro- 
visions of the Punjab Courts Act are in 
no way limited or otherwise affected by 
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the provisions contained in the. Code. A 
fortiori the provisions of S. 100 of the 
Code, therefore, do not affect the corres- 
ponding provisions of S, 41 of the Punjab 
Courts Aet either. i 


10.. Apart from the above ft is also 
plain that S. 41 of the Punjab Courts Act 
equally provides a special jurisdiction or 
power as regards Second Appeals to the 
High Court in areas over which the 
jurisdiction of the said statute extends. 
S. 4 (1) of the Code with equal emphasis 
exempts amy such jurisdiction or power 
conferred by any other law for the time 
being in force, Undoubtedly, the Punjab 
Courts Act comes squarely within the 
ambit of these words as well and as a 
necessary consequence the provisions of 
the latter are again wholly saved from 
being affected by the Code unless of 
course there is a specific clause to the 
contrary. 


11. It appears to us that viewed from 
either angle, S. 4 (1) of the Code saves 
the provisions of the Punjab Courts Act 
in general and the specific provisions of 
S. 41 thereof in particular, from being 
in any way overridden or affected by the 
general provisions of the said Code. 

12. In the particular context of the 
Second Appeals Parliament seems to 
have made its intention doubly clear 
by virtue of the opening part of S. 100 
(1) which may be quoted again for the 
sake of emphasis:— 


"100 (1) — Save as otherwise expressly 
provided in the body of this Code or by 
any other law for the time being in 
OTCE... cee cee cen ovo ven soo wen see oeo see 


13. Herein again nothing contrary to 
S. 100 was pointed out to us in the rest 
of the Code. That being so, it is plain 
that the afore-quoted words clearly save 
any other law for the time being in force 
on the subject of Second Appeals. Un- 
doubtedly, section 41 of the Punjab 
Courts Act is such a law. The larger 
intention of the opening part of S. 100° 


(1) of the Code is to exempt all 
existing laws in this particular 
field from being affected in any 


way by the provisions of S. 100. This 
indeed becomes clear when reference is 
made’to the newly added provision of 
S. 100-A, The legislature in this provi 
sion wished to.override all other existing 
laws providing for a further appeal 
against the judgment of a Single Judge 
of the High Court under S. 100. There- 
fore, it used catégoric ` kangusge’ therein- 


..observed as follows:— 


for providing that-no further appeal shall 
lie from such a judgment despite the 
provision of the letters patent of. any 


High Court or any instrument having a- 


force of law or any other law for the 
time being in force, Whilst S. 100-A of 


the Code begins with a non obstante clause - 


of wide amplitude S. 100 on the other 
hand is prefaced by a saving clause as 
regards any other law for the time being 
in force. The difference in language is 
indeed too plain and patent to require 
further elaboration. 

14. We are clearly of the view that a 
reading of Ss. 4 (1) and 100 (1) of the 
Code together leads to an irresistible 
conclusion that the legislature wished to 
save and leave unaffected all special or 
local laws as also amy other law for the 
time being in force 
Second Appeals, .S. 41 of the: Punjab 
Courts Act which clearly falls in this 
category would thus mot be in any way 
affected by the provision of S. 100 even 
on a plain construction of these statutory 
provisions. 

15. Even excluding out of considera- 
tion the specific provisions of S. 4 (1) and 









100 of the Code the same result would] ` 
seem to follow upon larger principles as| ` 


well, There can hardly be any doubt 
that the Civil P.C. is the general law of 
the land on the subject. On the contrary. 


the area to which it applies and the sub- 
ject matter with which it deals. It is a 
settled law that a special provision or a 
special power would normally override 
a general one. On this general principle 
the particular provisions of section 41 of 
the Punjab Courts Act are entitled to 
exclude the general provisions of S. 100 
of the Code in the same field, If authori- 
ty was at all necessary for so established 
a proposition, reference may be made to 
the recent Full Bench decision reported 
in 78 Pun L R 726: (AIR 1976 Punj 310} 
(FB) Chanan Singh v. Smt. Majo. 

16. An overwhelming weight of autho- 
rity bearing closely on the point, as also 
by way of analogy again buttresses the 
proposition canvassed on behalf of the 
appellants, Pride of place in this con- 
text must be given to the Full Bench 
judgment in AIR 1945 Lah 127 (ŒŒ B} 
Mohamed Jamil v. Saudagar Singh as 
the said decision of the predecessor Court 


. even if not absolutely binding is entitled 


to the highest respect and weight. There- 
in Ram Lall, J. speaking for 


ALE. 


on the subject ofj 





the Bench ~ 


1978: 
“The i: provision that. deals with . the 


subject of.second appeals is S. 100, Civil 
'P. C., which says that‘save as is other- 


wise expressly provided, there is a right 
of appeal from all decrees of appellate 
Courts subordinate, “to a High Court and 
goes on to specify the grounds on which 
such appeals will lie. A’ right so given 
can never be held to have been taken 
away by implication or by analogies 
drawn from other provisions or by any 
alleged illogical reasoning of the Legis- 
latute. The right of appeal is regulated 
in the Punjab by the Punjab Courts Act, 
1918. Section 41 of that Act says that 
an appeal shall lie to the High Court in 
every decree passed in appeal by a 
Court subordinate to the High Court on 
grounds similar to those stated in S. 100, 
Civil P..C. It will be noted that the 
language of S. 41, Punjab Courts Act, in 
conceding the right of appeal is more 
emphatic even: than that employed in 
S...100, Civil P. C.” 

It deserves highlighting that the afore- 
quoted ratio is in no way weakened or 
affected by certain observations in the 
Union of India v. Mohindra Supply Co., 
AIR 1962 SC 256, which might have cast 
a cloud on an altogether different point 
which was also before the Full Bench. 


‘ Indeed, in the said Supreme Court case 


there is.the following brief observation. 
by. their Lordships regarding the scope of 
S..4, of the Civil P. C., which also goes 
in aid of the proposition canvassed on 
behalf of the appellants (at p. 262):— 

“There is in the Arbitration Act no 
provision similar to S. 4 of the Civil P. C. 
which preserves powers reserved to 
Courts under special statutes.” 

17. For reasons ot geographical con- 
tiguity we would now first notice the 
view expressed in Kewal Ram v.: Bhag- 
wan Dass, AIR 1951 Him Pra 61. wherein 
it was held that S. 115 of the Civil P. C. 
had in no way overridden or repealed the 
revisional powers conferred under 
para 35 of the Himachal Pradesh (Courts): 
Order, 1948 on the well-recognised prin- 
ciple of generalia specialibus non dero- 
gant. The aforesaid view was relied 
upon in the later decision in Rewa Shan- 
kar v. Narasinghji Maharaj, AIR 1957 - 
Him Pra 16, wherein it was specifically 
held that S. 100 of the Code does not 
in any way override the special powers 
conferred in para 32 of .Himachal Pra- 
desh Courts Order, 1948. The aforesaid 
judgments have apparently held the field 
so far and no contrary view in the said | 
Court could- be brought -te. our- notice. `- .. 


. Ganpat iv, Ram. Devi: (FB): (Sandhawalia J.) 
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18 The Himachal view has then 
been accepted in another jurisdiction in 
Chunilal v. Manodara, AIR. 1952 Kutch 
25 where the reasoning of Kewal Ram's 
case (supra) was accepted and it was 
held that second appeals to the Judicial 
Commissioner’s Court in Kutch were 
governed by S. 32 of the Kutch Courts 
Order, 1948 and mot by S. 100 of the 
Code. In a subsequent judgment report- ` 
ed as Lalji Ganpat v. Liladhar Devii, 
AIR 1953 Kutch 24, an identical conclu- 
sion was arrived at independently. 


19. A Division Bench in Mohammed 
Azim Khan v. Mumtaz Ali Khan, AIR 
1932 Oudh 163, in a similar situation has 
taken the view that S, 12 of the Oudh 
Courts Act, 1925 overrides the general 
provisions of .S. 109, Civil P. C., and 
therefore an appeal from a judgment of 
a Single Bench lies to a Bench of the 
Chief Court, 

20. In the Full Bench judgment re- 
ported as H. R., Patel v. Mrs. C., G. 
Venkatalakshamma, AJR 1955 Mys 65 
(FB), it has again been held that the 
provisions of S. 98 (2) of the Civil P. C. 
do not in any way limit or affect the 
provisions of S. 15 (3) of the Mysore 
Chief Court Act, which is a special and 
local law of Mysore, 

21. Again Govindan Nair, J., speaking 
for the Division Bench in G. Sankaran 
Nair v. Krishna Pillai, ATR 1962 Ker 233 
has held that in the event of a conflict 
between the provisions of O. 21, R. 46-1 
of the Code and Ss. 21 to 23 of the 
Kerala Small Cause Courts Act, the 
latter would prevail and the order pas- 
sed against a garnishee would, therefore, 
not be appealable but would be only 
revisable. . 

22. Chief Justice Bhagwati (as his Lord- 
ship then’ was) speaking for a Full Bench 
of seven Judges in Shushila Kesarbhai 
v. Lilavati, AIR 1975 Guj 39 (FB) has 
after an exhaustive discussion concluded 
that the special provisions of cl. 36 of the 
Letters Patent (providing for the proce- 


. dure to be adopted by the High Court 


in case of equal division of opinion be- 
tween Judges hearing a first appeal from 
a decision of the Subordinate Court) 
would override the general provisions of 
S. 98 of the Civil P. C. 

23. From the aforesaid discussion, 
it is thus evident that on principle. on 
the specific language of the statutory 
provisions. involved, and, the overwhelm- 
ing weight of authority, it-must-be held 
that the. provisions: of .S,-41-of,the-.Pun- 
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Jab Courts Act are in no way affected 
or curtailed by the amended S. 100 of 
the Civil P. C. Therefore in the juris- 
diction, to which the Punjab Courts Act 
extends the admission and adjudication 
of second appeals would be governed by 
S. 41 of the Act to the exclusion of the 
general provisions of S. 100 of the Code. 
The answer to the first question is, 
therefore, returned in the negative. 


24. Though we have arrived at the 
aforesaid imevitable conclusion in view 
of the existing statutory provisions, we 
are of the view that in the interests of 
the uniformity of law on the point, the 
corresponding provisions of S, 41 now 
might as well be in line with the amend- 
ed provisions of S, 100. It would be ob- 
viously wasteful for us to elaborate our 
reasons therefor because this matter 
has been exhaustively considered and 
tluminatingly presented by the Law 
Commission in its 54th Report. A refer- 
ence to pages 74 to 93 of the said report 
is indeed instructive on the point and we 
entirely agree with the same. Reference 
may also be made to the statements of 
objects and reasons for the Code of Civil 
Procedure (Amendment) Bill, 1974 ‘and 
the notes to cl, 39 thereof pertaining to 
the amendment of S. 100 of the Code. 
This matter was again considered by the 
Parliamentary Select Committee and it 
was thereafter that the amendment to 
S. 100 was passed by Parliament and the 
present S. 100 was enacted. It deserves 
recalling that earlier the provisions of 
the unamended S. 100 and S. 41 of the 
Punjab Courts Act were virtually in pari 
materia and there appears hardly any 
reason why it should not continue to be 
so. We are, therefore, of the view that 
the matter deserves the consideration of 
both the State Governments of Punjab 
land Haryana for such legislative action 

they may deem necessary. In the 
alternative it is also for the Central 
Government to consider whether the 
lamended S, 100 may not hold unrivalled 
sway all over the coumtry irrespective 
of any existing local or special statutes 
to the contrary. Copies of this judgment 
be forwarded to the three Governments 
(for their consideration. 


25. Adverting now to question No. 2, 
Tt is obvious that the phrase ‘subsantial 
question of law’ has been imtroduced by 
the amending -Act, 1976 in S. 100 of the 
Code. As we have held above. the provi- 
sions of this section are now excluded 
by virtue of the special provision of 
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A. L R 
S. 41 of the Punjab Courts Act. Within 
this jurisdiction, therefore, this question 
becomes entirely academic in nature, It is: 
the settled practice of the superior. 
Courts not to examine and decide issues 
which do not directly affect the rights 
of the litigants before them. We, there- 
fore, decline to go into this question. 

26. The case shall now go back to the 
learned Single Judge for disposal on 
merits. : 

° S. C. METAL, J.: — I agree. 
R. N. MITTAL, J.: — I also agree. 
Answered accordingly, | 
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Balbir Singh and others, Petitioners v. 
The State of Punjab and others, Respon- 
dents. 

Civil Writ No. 1913 of 1977, D/- 13-1~ 
1978. 

(A) Punjab Co-operative Societies Rules 
(1956), R. 25 (d) — Person convicted of 
an offence under S. 304-A, I. P.C. is not | 
ineligible for election as a member of | 
Committee — Offence committed involv- 
ed only a rash and negligent act and did 
not involve dishonesty or moral turpitude 
within the meaning of R. 25 (d). (Para 5) 

(B) Punjab Co-operative Societies Rules 
(1956), R. 6—Election to only one Manag- 
ing Committee of Specific Co-operative 
Society — Nomination paper not men- 
tioning name of Society to which election 
was sought — Rejection of nomination ' 
paper for such defect or error which was 
not substantial is mot justified — Election 
set aside. AIR 1973 SC 276 and 1973 
Pun LJ 757, Rel. on. (Para 4) , 
Cases Referred; Chronological Paras 
AIR 1975 SC 1274 
AIR 1973 SC 178 
AIR 1973 SC 276 
1973 Pun LJ 757 
AIR 1962 SC 1248 


G. C. Mittal, for Petitioners; T. S. 
Doabia, for Respondents Nos. 3 to 15. 

ORDER: — In this writ petition under 
Arts, 226 and 227 of the Constitution of 
India the five petitioners have prayed 
for the issue of a writ in the nature of 
certiorari or mandamus or any other 
writ for quashing an order dated 9th 
June, 1977, passed in revision by the 
Deputy Secretary to Government, Pun- 
jab, Co-operation Department. By that 


BV/BV/A427/78/KSB 


Pee 





1978 


order election to the Managing Com- 
mittee of Ghungrali Sewak Co-operative 
Agricultural Service Society had been 
set aside. The petitioners had been 
elected without a contest, as the nomi- 
nation papers of respondents Nos, 3 to 15 
had been rejected by the Returning Off- 
cer at the time of scrutiny, This defect 
was found common to all these respon- 
dents that the name of the Society to 
whose Managing Committee election was 
sought was missing. The order about the 
rejection of nomination papers was up- 
held in appeal by the Deputy Registrar, 
Co-operative Societies, Ludhiana, through 
an order passed on 12th July, 1976. 
There was a further appeal under S. 62 
of the Punjab Co-operative Societies 
Act, which was again dismissed by the 
Joint Registrar, Co-operative Societies, 
on 29th October, 1976. Petitioner No. 5 
is Harnek Singh. It was found by the 
Joint Registrar that he had been con- 
victed under S, 304-A of the Indian 
Penal Code. It is provided by R. 25 (d) 
of the Punjab Co-operative Societies 
Rules that a person who has committed 
any offence involving dishonesty or 
moral turpitude during the period of 
5 years prior to the date of scrutiny of 
nomination papers was mot eligible for 
election as a member of the Committee. 
Thus in appeal, election of petitioner 
No. 5 was quashed by the Joint Regis- 
trar but the appeal against the other 
petitioners was dismissed. There was then 
a revision on behalf of respondents 
Nos. 3 to 15 which was accepted by the 
Deputy Secretary to Government of 
Punjab on 9th June, 1977, who took this 
view that the defect in the nomination 
papers was such ag could be got correct- 
ed by the Returning Officer. The nomi- 
nation papers were held to have been 
rejected on a flimsy ground. 

2. The State of Punjab and the Joint 
Registrar have been impleaded as rex 
pondents Nos. 1 and 2 In the written 
statements filed by them amd the one 
filed by respondents 3 to 15 it has been 
canvassed that mo material irregularity 
“had been committed in the nomination 
papers by non-mention of the Society to 
whose Managing Committee the election 
was sought.. It was urged before me 
that election was being held in relation 
to one Managing Committee and the Re- 
turning Officer could not have been in 
any doubt about the Society to which 
the nomination papers related, . 

3. There is no dispute about facts in 
this case, There are no prescribed forms 
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unlike those relating to the elections to 
the Lok Sabha. Respondeonts 3 to 15 had 
omitted to mention the name of the 
Society to which they were seeking elec- 
tion. There is a provision contained in 
R. 6 of the Election Rules whereby the 
Returning Officer can permit the remo- 
val of any clerical error in the nomina- 
tion papers in regard to names or num- 
bers if the corrections are required to be 
made for bringing them in conformity 
with the corresponding entries in the list 
of voters, The only legal poimt for deter- 
mination in this writ petition is whether 
the Returning Officer should have given 
a chance to the respondents for the cor- 
rection of the mistake that they had 
made. Incidentally it has also to be decid- 
ed whether without there being any cor- 
rection the mistake was in any mamner 
material for the rejection of the nomi- 
nation papers. 

4. In the impugnea order reliance was 
placed on Shopat Rai v. The Registrar 
Co-operative Societies, Punjab, 1973 Pun 
LJ 757. This was a case under the Pun- 
jab Co-operative Societies Rules. It is 
laid down therein that if there is any 
mistake in filling nomination papers it is 
the duty of the Returning Officer to ren- 
der help for the rectification of the mis- 
take. The nomination papers had been 
rejected only on the ground that the 
member had mot mentioned the zone 
from which he was seeking election. in 
the relevant column, This finding was 
given that nomination papers could not 
have been rejected for failure to mention 
the zone. The learned counsel for the 
petitioners contended that there were 
two authorities of the Supreme Court to 
the contrary. One of those is Dharam 
Singh Rathi v. Hari Singh, MLA, AIR 
1975 SC 1274. Nomination papers not 
giving full and proper postal address 
were rejected as the omission amounted 
to a defect which could not be rectified 
at the time of the scrutiny. It was, how- 
ever, remarked that there could be some 
such defects which of necessity should 
be rectified. In the absence of a correc- 
tion the nomination papers were liable 
to be rejected. In this ruling sub-s. (4) 
of S. 36. of the Representation of the 
People Act was being interpreted. It 
says that the Returning Officer shall not 
reject any nomination papers on the 
ground of any defect which is not of a 
substantial character. The omission refer- 
red to above was held to be of a sub- 
stantial character, and hence rejection of 
the nomination papers was said to be not 
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improper. The main reliance of the 


learned counsel for the petitioners. is, 


however, on the other ruling of the 
Supreme Court reported as Prahladdas 
Khandelwal v. Narendra Kumar Salve, 
AIR 1973 SC 178. Rejection of nomi- 
nation papers for omission to mention 
name of constituency was held to be 


of a substantial character and said to be | 


not falling within those provisions where 
the Returning Officer was enjoined either 
to get that defect rectified or to ignore 
it. It was a case of mid-term election to 
the Lok Sabha from a constituency in 
the Madhya Pradesh. There was a pre- 
scribed form and the name of the Par- 
liamentary constituency was required to 
be mentioned therein.’ In the absence of 
the name, the Returning Officer could 
not know from which constituency the 
election was being sought. From the 
side of the respondents Rangilal Chou- 
dhury v. Dahu Sao, AIR 1962 SC 1248, 
was cited. In this case the non-mention 
of the name of constituency in the 
nomination papers for election to Bihar 
Assembly was held to be not a mistake 
of a substantial character. It was a case 
relating to by-election to one consti- 


tuency, This ruling was considered in ~ 


Rajbali Singh v. Shyamalal, ATR 1973 SC 
276. The observations made in para 5 of 
the. judgment delivered by the Supreme 
Court in this case are very much rele- 
vant and they require to be quoted as 
follows :— 


“The question whether the failure to 
mention the mame of the constituency, 
in which the candidate wants to seek 
election in his nomination papers per se 
vitiates his nomination came up for con- 
sideration before this Court in Rangilal 
Chowdhury v. Dahu Sao, (1962) 2 SCR 
401 : (AIR 1962 SC 1248). That case re- 
lated to a by-election for the Dhanbad 
Assembly constituency in the Bihar 
State. In his nomination paper the can- 
didate had’ mentioned the constituency 
in which he was seeking election as 
‘Bihar’. That nomination paper was re- 
fected by the Returning Officer. on the 
ground that the candidate had not men- 
tioned .the name of the constituency in 
which he desires to seek election, This 
Court differing from the opinion taken by 
the Returning Officer held that the 
nomination paper was: valid in law. The 
ground on which this court came to that 
conclusion was that the election in ques- 
tion was ‘a by-election, it pertained to 
only one constituenty:i.e. Dhanbad. That 
: being so there -was no. difficulty..for the 
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A. LB. 
Returning Officer 6 ‘identity the consti- 
tuency in which the candidate wanted to 
seek election. The ratio of that decision 
is that so long as there is no difficulty 
in identifying: the constituency in which 
the candidate wants to seek election any 
omission in filling the column relating. to 
the constituency will be considered as 
unsubstantial.” 

Iam of the opinion that this authority 
fully covers the point in issue in the 
present writ petition, There is also no 
way to distinguish the case of our own 
High Court reported as Shopat Rai v. 
The Registrar Co-operative Societies, 
Punjab, 1973 Pun LJ 757. Election to 
only one Managing Committee was being 
held and the Returning Officer could not 
have at all been in doubt about the So- 
ciety whose Managing Committee was to 
be formed, It was not at all a require- 
ment of the law that the name of the 
Society must be mentioned, there being 
mo prescribed form. If the Returning 
Officer had any doubt about the Society 
in relation to which nomination papers 
were being filed before him he could get 
a clarification even orally. It seems that 
he wanted to avoid an election and 
therefore, summarily rejected the nomi- 
nation papers of as many as 13 persons 
so as to enable the petitioners to become 
the members of the Managing Committee 
without any kind of election. I do not see 
any such grave defect in the impugned 
order as to remedy it by the issue of 
any writ. 


5. I agree with the learned counsel 
for the petitioners on this point that the 
conviction of petitioner No. 5 did not 
involve any moral turpitude. Though the 
death by petitioner No. 5 had been 
caused in some incident either through|. 
some negligence or rash act, he had not 
acted intentionally in an immoral man- 
ner, There was mo question of acting 
dishonestly. Despite this finding there 
can be no change in the ultimate result 
of this writ petition so far as pedvoner 
No. 5 is concerned. 








6. There is a mention of this fact in™ 
the appellate order of the Joint Registrar 
dated 29th October, 1976, that there were 
two appeals before him. One of them 
had been filed by the 13 respondents who | 
are respondents Nos. 3 to 15 in this writ. 
petition. Another separate appeal was 
filed on behalf of Surjit Singh respon-. 
dent No. 9. Only that order was said- 


‘to ‘have been impugned by which the. 
revision ..petition . on-.-behalf- of . respon<' 
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dents Nos, 3 to 15 had been accepted. 
There was said to be a separate revision 
filed by respondent No. 9 and the deci- 
sion in that revision was said to have 
mot been challeged in this writ petition. 
Respondent No. 9 had filed a separate 
appeal and then a separate revision 
under this impression that a joint appeal 
or revision might be held to be incom- 
petent. There is no denial of the fact 
that the order passed in both the revi- 
sions was the same and when election 
was being quashed in the joint revision, 
this result cannot follow that the order 
ef annulment passed on the revision 
petition of respondent No. 9 could stand 
even if the present petition had been ac- 
cepted. 

7. As a result of the view that I have 
taken, the writ petition stands dismissed 
with costs, Counsel fee Rs. 100/-. 

Petition dismjssed. 
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Smt, Hakmi and others, Petitioners v. 

Pitamber and another, Respondents, 

Civil Revn. No. 1772 of 1977, D/- .1-2- 
1978.* ; 

Civil P. C. (5 of 1998), S. 35-B—Costs 
awarded for causing delay in disposal 
of. miscellaneous application — Party 
concerned if can be deprived of his right 
to prosecute in the main case, 


By incorporating S. 35-B the payment 
of costs has been made a condition pre- 
cedent for further prosecution of the suit, 
if the party concerned is a plaintiff and 
the defence, if he is a defendant. The 
section would apply if costs are awarded 
for causing delay in the main suit. In 
case there is some miscellaneous applica- 
tion, disposal of which does not delay 
disposal of the main suit, the right to 
prosecute or defend the main suit cannot 
be taken away in view of the provisions 
of this section. If, however, the applica- 
tion is of such a nature that the delay 
in its disposal would delay the suit, then 
the section becomes applicable and the 
party concerned can be deprived of his 
right to prosecute, if he is a plaintiff 
and defend, if he is a defendant. 

(Para 5) 


“(To revise order of B. S. Sharma, Sub- 
Judge, 2nd Class, Ambala City, D/- 2-10- 
1977). 


CV/CV/A979/78/GDR 
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Where the decision of the suit was 
being delayed, because the defendants 
were contesting the right of the appli- 
cants to be impleaded as plaintiffs in 
place of deceased the trial Court was 
justified in striking off the defence in the 
main case as the defendants had failed 
to pay the costs. (Para 6) 

Anno: AIR Comm., C, P.C. (9th Edn.), 
S. 35-B, N. 1. 


D. S. Chahal, for Petitioners; S. K. 
Pipat, for Respondents, 

_ ORDER: — This revision petition is 
directed against the order of the Sub- 
ordinate Judge, 2nd Class, Ambala, dated 
October 27, 1977. 


2 Briefly the facts which have given 
rise to this revision petition are as fol- 
lows, The plaintiffs instituted a suit for 
possession of land in dispute. During the 
pendency of the suit, Talab, plaintiff 
No. 2 died and Baboo and Pitamber, 
who had been impleaded as plaintiffs on 
the death of Smt. Hira Devi, plaintiff 
No. 1, made an application that they 
were the legal representatives of Talab 
as he had executed a will in their 
favour. The defendants contested their 
claim. The applicants, in support of 
their application, led evidence on 
April 23, 1977. Thereafter the case was 
adjourned for evidence of the defen- 
dants for June 14, 1977. The Presiding 
Officer of the Court had relinquished the 
charge prior to that date and conse- 
quently the case and the application 
were adjourned to July 20, 1977. On 
that date the application was adjourned 
for evidence of the defendant-respon- 
dents to August 16, 1977, The defen- 
dants did not bring any evidence on that 
date and the case was adjourned to 
October 17; 1977 for their evidence sub- 
ject to payment of Rs. 20/~ as costs. On 
the adjourned date, the defendants nei- 
ther brought their evidence nor paid the 
costs. Consequently their evidence was 
closed, A dispute was raised by the 
plaintiffs on that date that the defence 
of the defendants in the main case be 
also struck off as they had failed to pay 
the costs. The case was consequently 
adjourned to October 20, 1977. The 
counsel for the defendants, on the ad- 


- journed date, made an application that 


the defendants did mot want to give any 
evidence. 

3. The learned trial Court, in view of 
the. aforesaid circumstances, ordered 
that the defence of the defendants in the 
main case be struck off. The defendants 
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have come up in revision against the 
order of the Subordinate Judge, to this 
Court. 


4. The only question that requires 
determination is whether in the circum- 
stances of the case, the defence of the 
petitioners could be struck off. In order 
to determine this question, it will be 
necessary to read S., 35-B of the Code of 
Civil Procedure, which is as follows :— 

"35-B. Costs for causing delay. 

(1) If, on any date fixed for the hear- 
ing of a suit or for taking any step 
therein, a party to the suit — 

(a) fails to take the step which he was 
required by or under this Code to take 
on that date, or 

(b) obtains an adjournment for taking 
such step or for producing evidence or 
on any other ground, 
the Court may, for reasons to be record- 
ed, make an order requiring such party 
to pay to the other party such costs as 
would, in the. opinion of the Court, be 
reasonably sufficient to reimburse the 
other party in respect. of the expenses 
incurred by him in attending the Court 
on that date, and payment of such costs, 
on the date next following the date of 
such order, shall be a condition prece- 
dent to the further prosecution of — 

(a) the suit by the plaimtiff, where the 
plaintiff was ordered to pay such costs, 

(b) the defence by the defendants, 
where the defendamt was ordered to pay 
such costs. 


Explanation. — Where separate de- 
fences have been raised by the defen- 
dants or groups of defendants, payment 
of such costs shall be a condition prece- 
dent to the further prosecution of the 
defence by such defendants or groups of 
defendants as have been ordered by the 
Court to pay such costs, 

(2) The costs, ordered to be paid 
under sub-s, (1) shall not, if paid, be in- 
cluded im the cost, awarded in the decree 
passed in the suit, but, if such costs are 
not paid, a separate order shall be drawn 
up indicating the amount of such. costs 
and the names and addresses of the 
persons by whom such costs are payable 
and the order so drawn up shall be 
executable against such persons.” 


5. It has been experienced that one 
of the parties to the litigation wants 
to delay the proceedings for one reason 
or the other. He, in order to do so would 
not mind if some costs are awatded 
against him. After the costs are awarded, 
the party concerned in many cases does 
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not pay the costs to. the other side. The 
result is that without payment of the 
costs, the party delays adjudication of 
the lis. By incorporating this provision 
the payment ef costs hag been made a 
condition precedent for further ‘prosecu- 
tion of the suit, if he is a plaintiff and 
the defence, if he is a defendant, Jt fur- 
ther appears that the section would ap- 
ply if costs are awarded for causing 
delay in the main suit. Im case there is 
some miscellaneous application, dis- 
posal of which does not delay disposal 
of the maim suit, the right to prosecute 
or defend the main suit cannot be taken 
away im view of the provisions of this 
section. If the application is of such a 
nature that the delay in its disposal 
would delay the suit, then the section 
becomes applicable and the party con- 
cerned can be deprived of his right to 
prosecute, if he is a plaintiff and defend, 
if he is a defendant, Explanation makes 
it clear that in the case of different 
groups of defendants, who have raised 
different defences, the group that fails 
to comply with order of payment of 
costs, shall be deprived of the right to 
defend and mot the other group or 
groups. 


6. In the present case, the decision of| 


the suit was being delayed, because the 
defendants were contesting the right of 
the applicants to be impleaded as plain- 
tiffs in place ef Talab deceased, Im the 
aforesaid cincumstances the trial Court 
wag justified in striking off the defence. 
For the reasons recorded above, the 
revision petition fails and it is dismissed 

with no order as to -costs. 
Revision dismissed, 
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R. S. NARULA C. J, 

Kaushal Kishore and others, Petitioners 
v. Dharam Kishore and others, Respon- 
dents. 

Civil Revn, Ne. 4 of 1975, D/- 3-10-1977, 

(A) Civil P. C. (5 of 1908), S. 115 (1) 
Proviso (as amended in 1976) and O, 14, 
R. 5 — Order recasting an issue — Re- 
vision against — Maintainability, 

Am order under R, 5 of O, 14 of the 
Civil P. C., recasting an issue with or 
without changing the burdem thereof, 
whether can fall within any of the two 
clauses of the proviso to sub-s. (1) of 
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S. 115 of the Amended Cade, except indeed 
fn a very rare case? (Qusere) 
{Para 4) 


Anno: AIR Comm. €. P. C. (8th Edn), 


'S. v5 N40 MRSN 2. 


(B) Civil P. C. (5 of 1908), S. ‘115 (as 
it stood prior to 1976 amendment) O. 14, 
R. 5 — Framing of issue —- Order wrong- 
ly casting burden of proof on defendants 
— Revisable under. unamended S. 115. 
1968 Cur LJ 554, Followed. (Para 5) 

Anno: AIR Comm, C. P. C. (8th Edn.) 


| §. 115, N. 14; O. 14, R. 5, N. 2. 





| Tonor to 1976 
Recasting 


(C) Hindu Law — Joint Family — 
Property standing in the names of diffe- 
renf members of the family — Does not 
cease to be joint family property. 

(Para 11) 


(D) -Civil P. C. (5 of 1908), O. 14, R. 5 


M= Partition suit — Joint Hindu family 


— Defendants denying certain properties 
to be joint — Issues re-framed placing 


burden on defendants — Validity. 


Where in view of the pleadings of the 
parties and admissions of the defendants 
in a partition suit a legal presumption in 
favour of the existence of a joint family 
arises, the burden rebutting the presump- 
tion and of proving certain properties to 


. be mot joint, lies on the defendants. If, 
‘therefore, an issue is accordingly recast, 


the same could not be struck down on 
ground that burden is wrongly put upon 
the defendants. AIR 1971 SC 1962, Rel. 
on, (Paras 9, 11) 

Anno: AIR Comm, C. P. C, (8th Edn.) 


.0. 14, R. 5 N. 2 


Civil P. C. (5 of 1908}, S. 115 
amendment) O. 14, RB. 5 
of basic issues — Onus 


| thereby shifting on defendants — Facts 


and circumstances justifying recasting 
not given in the order — Liable to be 
set aside im revision. . 6) 

Anno: AIR Comm., C. P. C., (8th Edn.} 
S. 115 N. 14, 0. 14 R. 5 N. 2. 


Cases Referred: Chronological Paras 


AIR 1971 SC 1962 9 
1968 Cur LJ 554 5 


Ashok Bhan, for Petitioners; B. S. 
Gupta (for No. 1) and S. C. Kapoor, for 
Respondents, 


ORDER:— This is a defendants’ peti- 
tion for revision of the order of the 
Court of.Shri B. R. Gupta, Subordinate 
Judge 1st Class, Hissar, dated Nov. 18, 
1974, reframing issue No. 4 se as to shift 
the burden of the issue from the plaintiff 


Kaushal. ‘Kishore y. ` Dharam Kishore (Narula C. J.) [Prs. 1-2] P. & H. 147 


to the defendants and splitting up original 
issue No. 5 into issues No. 5-A and 5-B 
in order to retain the burden of issue 
No. 5-B in respect of some of the pro- 
perties on the plaintiff (properties men- 
tioned in issue No. 5-B) and to shift the 
burden in respect of the other. properties 
to the defendants which are covered by 
issue No. 5-A. 

2. The suit for partition was filed by 
Dharam Kishore against his real brothers 
Nawal Kishore, Kaushal Kishore, Hari 
Kishore and Prem Kishore. All the above 
said five brothers are the sons of Tan- 
sukh Rai. They also have four sisters (four 
daughters of Tansukh Rai) who have 
been impleaded as pro forma defendants 
fo the suit but.are said to be not claiming 
any interest in the property of their 
deceased father. The defendants having 
denied the existence of a Joint Hindu fa- 
mily and having also denied that the 
properties sought to be partitioned be- 
longed to a Joint Hindu family, issues 
Nos. 4 and 5 originally framed by the 
trial Court on September 3, 1974, were 
in the following words:— 

“4. Whether the plaintiff and B. Tan- 


.sukh' Rai deceased along with his sons 


except Nawal Kishore were members of 
the Joint Family at the time of death of 
B. Tansukh Rai deceased? OPP. 

5. Whether the properties mentioned 
in Schedules B, C, D and E and half 
share in Schedule ‘A’ constitute Joint 
Hindu Family property between the 
plamtiff and the other sons of B. Tansukh 
Rai deceased semen Nawal Kishore? 
OPP.” 


During the course of trial of the suit, 
various applications were made by the 
plaintiff for production and admission or 
denial of documents etc. On October 1, 
1974, the. pleintiff made an application 
for amending issues 4 to 9 so as to shift 
the burden thereof from the plaintiff to 
the defendants. That application was dis- 
posed of by the order of the trial Court 
dated Nov. 18, 1974. By that order the 
burden of issue No. 4 was shifted on to 
the defendants by adding the word 
‘not” before the words “members of 
Joint Hindu Family” etc, Issue No. 5 was 
split up into the following two issues:— 
“5-A Whether half of the share mention- 


‘el in schedule A properties mentioned 


at (i) to (v) in schedule B and men- 
tioned at (i) in schedule C do not consti- 
tute Joint Hindu family property be- 
tween the plaintiff and other sons of 
Babu Tansukh Rai deceased, except Na- 
wal Kishore? OPD, 
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5-B. Whether the properties mentioned 
in schedule B except the one mentioned 
above, schedule C except the one men- 
tioned above, schedule D and schedule E 
constitute Joint Hindu Family property 
between the plaintiff and other sons of 
Babu Tansukh Rai deceased, except. Na~ 
wal Kishore? OPP.” 


Changes were also made in issues 8 to 
10. In this petition for revision of that 
order, the recasting of issues Nos. 4 and 
5 alone has been questioned. Mr. Ashok 
Bhan, learned counsel for the petitioners, 
has expressly stated that he has no grie- 
vance with regard to any other part of 
the order. 

3. Actual date notice of the revision 
petition was issued to all the respondents. 
Service has been effected on respondents 
1, 2, 3 and 5. Respondent No. 4 Santosh 
Kumari, daughter of Anand Parkash Ag- 
garwal, has not been served. Counsel for 
both the sides have expressly stated that 
it is not necessary to serve her as she is 
merely a pro forma respondent. It is, 
however, placed on record that this order 
is ex parte against her. 


4. All that the learned Subordinate | 


Judge has stated in support of his order 
under revision is this:— 


“There is presumption of joimtness 
among the members of a Hindu family 
and unless partition is alleged, that pre- 
sumption subsists in favour of such a 
family, From the written statement of the 
defendants it is not borne out that the 
property was ever joint or that. any parti- 
tion ever took place among the parties. 
After giving a careful consideration to 
the points in issue, I feel that issues Nos. 4, 
5, 8, 9 and 10 require modifications and 
I accordingly proceed to do the same.” 


After noticing the fact that the defen- 
dants have not admitted in their written 
statement that the property in suit was 
ever joint or any partition took place 
among the parties, no reference at all 
has been made either to the statement 
of the counsel for the defendants made 
before the trial Court on Sept. 13, 1974, 
or to the document relating to the alle- 
ged partial partition of some of the pro- 
perties on account of which the burden 
of the two issues in question was shifted by 
the trial Court to the defendants. Prima 
facie the order shifting the burden of 
the two basic issues not being supported 
by any reason, the revision petition was 
admitted by Sharma, J. on Jan. 6, 1975, 
and further ‘proceedings in the trial 
Court were stayed. This revision has to 


A.L R, 


be decided under the unamended Civil 
P. C. (as it was admitted prior to the 
amendment of the Code) as laid down in 
cl, (c) of sub-sec. (2) of S. 97 of the Civil 
P. C. (Amendment Act) 1976. I have 
mentioned this fact as I am extremely 
doubtful if an order under Rule 5 of Or- 


der 14 of the Civil P, C. recasting an|. 


issue with or without changing the bur- 
den thereof, can at all fall within any of 
the two clauses 
section (1) of S. 115 of the amended Code, 
except indeed in a very rare case. 


5. Shri Ashok Bhan, learned counsel} 
for the defendant-petitioners. has relied 
on the judgment of R. S. Sarkaria, J. 


of the proviso to sub- | 


(now an Hon’ble Judge of ‘the Supreme © 


Court of India) in Mst. Chand Kaur v. 
Mst. Jiwi, 1968 Cur. L, J. 554, wherein it 
has been held that error of procedure 
committed by the trial Court in wrongly 
casting the burden of proof on the defen- 
damts in respect of a particular issue, can 
be a palpable or a gross error, which 
would materially affect the ultimate deci- 
sion of the Court on the issue in question 
and would, therefore, be revisable under 
S. 115 of the Code (prior to its amend- 
ment in 1976). Sitting in Single Bench, 1 
am mot in a position to differ with that 
view. 

6. Unfortunately the trial Court h 
not adverted to the facts and circumstan- 
ces justifying the recasting of the issues 
so soon after they were originally framed. 
One way of dealing with the matter 
would have been to set aside the order 
under revision on that short ground and 
to ask the trial Court to re-hear the 
parties and pass a proper order on the 
application of the plaintiff. I, however, 
think ‘that there is force in the argument 
of Mr. B. S. Gupta, learned counsel for 
the plaintiff-respondent, -that if he can 
show without much effort that the record 
of the order under revision fully justified 
the course adopted by the learned Subor-. 
dinate Judge, it would not serve any 
useful purpose to ask the trial Court 
to re-hear the parties and re-decide the 
application as the suit has already be- 
come quite old and a good deal of time 
and money of the parties would be 
wasted in adopting the suggested course. 
I have, therefore, heard the counsel for 
the parties at length on the merits of the 
application of the plaintiff. 


7. After the original issues were framed 


` on Sept. 3, 1974, the learned counsel for 


the defendants made the following state- 
ment on Sept, 13 im that year:— 
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‘I admit the execution of writings dated 
12-7-69 and 31-1-72 on behalf of defen- 
dant No. 3. It bears the signatures of 
defendant No. 3, plaintiff and another 
(other?) defendants. Writing dated 
31-1-72 is signed by the plaintiff.” 

The writing dated July 12, 1969, is an 
agreement inter se between the sons of 
Tansukh Rai (other than Nawal Kishore) 
wherein they have mentioned about the 
„existence of joint properties of the joint 
family and have agreed to create a pool 
of some of them, divided it according to 
their respective shares and entrusted the 
management of those properties to one of 
them, It is in the light of this document 
‘and the statement of the counsel for the 
defendants and the pleadings of the par- 
ties to which pointed attention of ‘the 
Court was drawn in the application of 
the plaintiff that the order under revi- 
sion was passed. In para 1 of the plaint, 
the pedigree of the family of the parties 
has been given showing that out of the two 
sons of Shankar Dass, namely Parme- 
shari Dass and Ram Narayan Dass, the 
former adopted. the latter's eldest son; 
‘Tansukh Rai and Tansukh Rai left be- 
hind him five sons and four daughters, 
out of which Nawal Kishore, defendant 
No, 8, was adopted by Tansukh Rai’s bro- 
ther Daya Kishan ond the other sons 
and daughters are parties to the suit. 
The correctness of all the statements 
made in paragraph 1 of the plaint has 
been expressly admitted in the corres- 
ponding paragraph of the written state- 
ment of the contesting defendants. In 
para 2 (a) of the plaint, it has been plea- 
ded that Tansukh Rai and the plaintiff 
end the contesting defendant (the three 
other sons of Tansukh Rai except the 
one. who was adopted away out of the 
family) were coparceners and constitu- 


ted a joint and undivided Hindu Family. © 


In para 2 (b) of the plaint, it has been 
averred that the properties mentioned in 
` schedules B, C, D and E and half of the 
property mentioned in schedule A consti- 
tuted their coparcenary and joint pro- 
perties, In reply to those averments, the 
defendants stated in para 2 of their writ- 
ten statement that the allegations of the 
plaintiff were wrong and false and that 
Tansukh Rai together with defendants 
1, 2, 3 and the plaintiff never constituted 
a joint and undivided Hindu Family and 
that mo properties (referred to in sche- 


dules A to E) ever constituted the copar- - 


cenary properties of any coparcener. 
8 In paragraph 3 of the plaintiffs 
application dated October d, 1974, the 





suggested issues arising out of the plead- 
ings of the parties read with the docu- 
ment (alleged family arrangement) dated 
July 12, 1969, were enumerated. 


9. Mr, Ashok Bhan, learned counsel 
for the petitioners, has argued that there 
is no presumption in law that any pro- 
perty of a family is joint and, therefore, 
the burden of issue No. 4 should not 
have been placed on the defendants. 
The learned counsel appears to be mixing 
up the question of the status of the 
family with the nature of the property 
belonging to the family or its individual 
members, Issue No. 4 only deals with 
the status of the family. The question to 
be decided under that issue is whether 
the plaintiff and his brothers (except 
Nawal Kishore) did or did not constitute 
a Joint Hindu Family along with their 
late father Babu Tansukh Rai at the 


time of his (father’s) death. This issue 


has nothing to do with any property. The 
relationship between the parties is admit- 
ted on all sides. That they are Hindus, 
is not in dispute. The question then arises, 
whether there is or is mot in law a pre~ 
sumption of a Joint Hindu Family be- 
tween a father and his sons, howsoever 
weak the presumption may be on the 
given facts of a case. J agree with Mr. 
B. S. Gupta, learned counsel for the 
plaintiff-respondent, that-in the light of 
the observations made by their Lordships 
of the Supreme Court in para 15 of their 
judgment in Indranarayan v. Roop Nara- 
yan, A. I. R. 1971 S. C. 1962, the pre- 
sumption in such cases is in favour of 
the existence of a Joint Hindu Family. 
Of course, the presumption is rebuttable, 
Their Lordships have observed as -be- 
low (at p. 1967) :— 

“It is true that for the existence of a 
joint family the family need possess ne 
property. The chord that knits the mem- 
bers of the family together is not proper- 
ty but the relationship, .............cscsceee 
The law presumes that the members of a 
Hindu family are joint. That presump- 
tion will be stronger im. the case of a fa- 
ther and his sons, It is for the party who 
pleads that a member of a family has 
eeparated himself from the family to 
prove it, satisfactorily.” 

In view of the pleadings of the parties 
and admissions of the defendants refer- 
red to above in the light of the authori- 
tative pronouncement of their Lordships 
of the Supreme Court, I have no doubt that 
issue No. 4 has- been correctly recast by 
the trial Court amd that there being a 
legal presumption in favour of the exis- 
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tence of a Joint Hindu Family between 
Tansukh Rai and his sons (except Nawal 
Kishore), it is for the contesting defen- 
dants, who deny its existence, to rebut 
the legal presumption, Issue, No. 4 has, 
herefore, been correctly recast. 

10. As already stated, there is no 
quarrel ‘by either side with the frame of 
issue No, 5-B. The petitioners want the 
-onus probandi of issue ‘No. 5-A to be 
shifted back to the plaintiff. 

11. ‘The - existence of Joint Hindu 
. Family is stated to have been at least 
‘impliedly admitted by the contesting 

defendants in the document dated July 
12, 1969. The burden of proving those 
-qproperties to be not joint, which are 
shown by the said admitted document ta 
have been divided by a family arrange- 
ment, should certainly be on the defen- 
dants. The only ground on which the 
„learned counsel for the petitioners has 
pressed for shifting back the burden of 
issue No, 5-A to the plaintiff is that the 
propérties ‘in question do not stand in 
the mame of ‘the deceased or in the name 
of the Joint Hindu Family but stand in 
the name of the individual defendants. 
That ‘by itself does not, in my opinion, 
conclusively rebut the presumption 
which’ arises on the facts of the instant 
case, A Joint Hindu Family property does 
not cease to be joint merely because a 
part of: it stands in the names of diffe- 
-irent members of the family. 

12. Mr. Ashok Bhan, learned counsel 
for the petitioners, has lastly contended 
that there was no nucleus around which 
any Joint Hindu Family property can be 
‘said to exist. These matters relate to the 

‘ merits of the controversy and have to be 
decided at the trial of the suit. 

13. Nothing said by me in this order 
shall ‘be deemed to be an expression of 
opinion one way or the other on the 
merits of any of the issues between the 
parties. At the same time, from whatever 
angle I may look into the matter, I do 
not think it a fit case for interference by 
this Court in exercise of its revisional 
jurisdiction. 

14. Fer the foregoing reasons, I dec- 
line to interfere with the order of the 
trial Court and dismiss this , petition 
though without any order as to costs. 

15. The trial Court record should be 
returned to it immediately. The parties 

have been directed to appear in the trial 
Court on November 3, 1977. 
Petition dismissed, 
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Smt. Manjit Kaur, Petitioner v, Gur- 
dial Singh Gangawala, Respondent. 

Civil Revn, No, 287 of 1977, D/- 8-8- 
1977.* ; l 

(A) Civil P, C. (5. of 1908), O. 9. R. 9 
— Applicability — Application under 
S. 10 or S. 13, Hindu Marriage Act (1955) 
— 0. 9, R. 9 provisions are applicable — 
S Moringe Act (1959), Ss. 10, 13, 
21 

Under S, 21 of the Hindu Marriage Act 


all proceedings under the Act “shall be ` 


regulated, as far as may be, by the Civil 
P. C.”, The expression “as far as may be” 
in the context in which it is used in S. 21 


excludes the applicability of only those l 


provisions of the Code which cannot 


in the nature of things apply to proceed- - 


ings under the Act. This expression has 
reference to different provisions of the 


Code and merely means that all those - 


provisions of the Code shall apply to the 
proceedings under the Act which are 
neither inconsistent with any provisions 
of the Act, nor contrary to its scheme 
or purpose. It does not and cannot mean 
that a particular. Rule of procedure con- 
tained in the Code may be applied to 
one case but not to the other, or that: 
în one case it may be applied with full 
force and-in the other not with its full 
rigour. In view of this, there is no escape 
from applying the provisions of O. 9, R.9 
to the proceedings under S. 10 or S. 13 of 
the Act by operation of S. 21. AIR 1966 
Mys 1, Rel. on. (Para 4) 


Anno: AIR Comm. C, P, C., (9th Edn.) `` 


O. 9 R. 9 N. 6; ATR Manual (3rd Edn.) 
Hindu Marriage Act, S. 10, N. 6; S. 13, 
N. 9: S. 21, N. 1. 

'(B) Civil P. C. (5 of 1908), O. 9, R. 9 
— Bar of fresh suit — Application under 
S. 10, Hindu Marriage Act dismissed for 
default but: not restored — Subsequent 
application under S. 13 of Act on same 
cause of -action is barred. (Hindu Mar- 
riage Act (1955), S. 13). (Para 7) 

Anno: AIR Comm., C. P.C., (9th Edn.) 
O. 9, R. 9, N. 6; AIR Manual (3rd Edn.) 
Hindu Marriage Act, S. 13 N. 9. 

Cases Referred: Chronological Paras 
AIR 1966 Mys 1 5 
AIR 1949 PC 78 6 

Vijay Jhangi, for Petitioner; O. P. 

Ahluwalia, for Respondent. 


*(To revise order of Charan Singh 
oS Dist, J. Chandigarh D/- 14-1- 
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1978 Manjit Kaur v. Gurdial Singh 

ORDER: —. The only question which 
calls for decision im this petition 
for revision of the order of the Court of 
Shri Charan Singh Tiwana, District 
Judge, Chandigarh, dated Jan. 14, 1977, 
is whether or not the provisions of R.9 of 
O. 9 of the Civil P. C. are applicable to 
applications for judicial separation or 
divorce, etc. filed under the Hindu Mar- 
riage Act (25 of 1955) (hereinafter called 
the Act). 

2. The relevant facts giving rise to 
this petition are notin dispute. The peti- 
tioner was married to the respondent, On 
March 4, 1976, the respondent filed an 
application against the petitioner for 
judicial separation under S. 10 of the 
Act on the ground that she had deserted 
the respondent on Nov. 11, 1973, that is 
for a continuous period of not less than 
two years preceding the presentation of 
the petition. That application was dismis~ 
sed by the Court in default of eppea~ 
ramce of the respondent on June 3, 1978. 
The petitioner was present on that day 
and the dismissal was ordered under R, 8 
of O. 9 of the Code. Soon thereafter the 
respondent filed his present application 
against the petitioner for divorce under 
S. 13 of the Act. The petition for divorce 
is practically a,verbatim copy of the 
earlier petition for judicial separation. 
The solitary ground on which divorce has 
been claimed is again the same: allega- 
tion of desertion, While contesting the 
respondent’s claim for divorce, the peti- 
tioner took up a preliminary objection 
to the effect that the petitiion for divorce _ 
is Hable to be dismissed under Order 9 
Rule 9 of the Code as the respondent did 
not get his original application for judi- 
cial separation restored which he could 
have amended after the coming into force 
of the’ Marriage Laws (Amendment) Act 
(68 of 1976) so as to claim therein a de- 
cree ‘for divorce which could be claimed 
in a pending case after the coming into 
force of the amending Act. This plea of 
the petitioner was put by the learned 
District Judge into the following preli~ 
minary issue:— . 

“Whether the petition is barred under 
O. 9 R. 9 C. P. C.2” 

3. By his order under revision the 
learned District Judge has held that the 
present case is not such in which the pro- 
visions of O. 9 R. 9 can be applied as if 
would cause real hardship to the respon~ 
dent if the rigour of that rule is made 
applicable to the case. 

4. I am unable to conceive of a situa~ 


tion in which a particular rule ef proce~ — 
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dure may be applied to one case and’ not: 
to another case at the discretion of the 
Court depending on the circumstances: of 
a given case, If R. 9' of O. F applies to: 
proceedings umder the Act it must apply: 
to all cases and vice versa, Section 21 of 
the Act states. that subject to the 
other provisions. contained’ in the Act and: 
to such rules as the High Court may 
make in that behalf all proceedings un- 
der the Act “shall be regulated, ag far as 
may be, by the Civil. P. C. 1908.” No other 
provisior in the Act deals with dismis-- 
sals of proceedings in default or their. 
restoration or the effect of non-restora- 
tion thereof Nor does any rule: contained: 
in the Hindu Marriage (Pimjab) Rules, 
1956, framed by the High Court. deal with: 
this matter. According to the. peti- 
tioner there is no escape from applying 
the provisions of ©. 9 R, 9 of the Code 
by operation of Section 21.` Mr. O. P. 
Ahluwalia, learned counsel for the res-- 
pondent (the: husband) has contended on 
fhe other hand that discretion is given, to: 
the Court. to apply or not to apply any 
particular provision of the Code tọ pro- 
ceedings under the Act by the words “as 
far as may be” occurring in S: 2I, L am 
unable to agree with him in this respect. 
The expression “as far as may be” in the 
context im which it is. used in S, 21 
excludes the applicability of only those 
provisions of the Code which cannot in 
the nature of things apply to proceedings 
under the Act.. This expression (as far as 
may be): has reference to. different provi- 
sions of the Code and merely means: that! ~ 
all those provisions: of the. Code shall 
apply to the proceedings under’ the Act 
which are neither inconsistent. with any 
provisions of the Act, nor contrary to its 
scheme or purpose. It does not. and cam- 
not. mean that a particular Rule of pro- 
cedure contained. im the Code may be 
applied to one case, but not tothe: other, or 
that in one case it. may be applied with 
full force and in the other not with. its 
full rigour. I am unable to find any- such 
hurdle im proceedings under the Act be- 


-ing regulated by O. 9 R. 9 of the Code: 


The rule is based on sound public policy. 
It is based on: the well-established juristic 
principle that no defendant would be al- 
lowed by law to be vexed twice on the 
same cause of action.. 


5. In Tirukappa v. Kamalamma, A I R 


-1966 Mys. 1, it was. held by a Division 


Bench of the Mysore High Court that the 
provisions of Rules 8 and 9 of O. 9 of the 
Code have application to: proceedings 
under S, 10 of the Act. and, therefore, an 
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order dismissing a petition for the peti- 
tioner’s default to appear has to be read 
as an order made under R. 8 of O. 9 of 
the Code, and the only remedy available 
to the petitioner is one provided under 
R. 9 of O. 9. The learned Judges obser- 
ved that the provisions of Rules 8 and 9 
of O, 9 being quite in accord with 
the general principles follow- 
ed for generations by Courts 
exercising civil jurisdiction, and there 
being nothing in them which is to any 
extent repugnant to any of the provi- 
sions or the policy of the Hindu Marriage 
Act, they should be applied to proceed- 
ings under the Act by virtue of S. 21 
thereof. It was added that the provisions 
are quite just and proper from the point 
of view of the parties and are quite 
essential from the point of view of due 
. despatch of work of civil Courts. I am 
in respectful agreement with every word 
of the judgment of the Division Bench 
of the Mysore High Court in the above 
respect, No judgment of any Indian High 
Court to the contrary has been cited by 
the respondent. 


6. It was not disputed before me that 
both the actions brought by the respon- 
dent were based on the same cause of 
action. In case of doubt, however, refe- 
rence can with advantage be made to 
the authoritative pronouncement of their 
Lordships of the Privy Council in Mo- 
hammad Khalil Khan v. Mahbub Ali Mian 
A I R 1949 P. C. 78. The question of the 
meaning of the expression “same cause of 
action” in O. 2 R. 2 of the Code arose 
before the Privy Council. It was observed 
that the cause of action means every fact 
which will be mecessary for the plaintiff 
to prove if traversed in order to support 
his right to the judgment. Their Lord- 
ships held that if the evidence to support 
the two claims is the same then the 
cause of action is the same, but if the 
evidence to be led in the two cases is 
different, the causes of action are also 
- different. On the facts of that case it was 
decided that where the facts which would 
entitle the plaintiffs in their new suit 
to recover property ‘Y?, to establish 
their title are substantially the same as 
those alleged in their former suit to re- 
cover property ‘X’, the causes of action 
in the two suits are identical. 


7. The learned counsel for the res- 
pondent stated that his client got the 


earlier petition dismissed in default. be-. 


_ cause of the amendment to S. 13 of the 


“principal Act by S. 7 (a) (ib) of the Mar- ` 


(Narula C,.J.) ALIR. 


riage Laws (Amendment) Act, 1976 
(hereinafter called the Amending Act) 
whereby the ground of desertion was 
for the first time added to the grounds 
on which divorce could be claimed under 
that section, and that is why hẹ filed the 
present application for divorce on that 
ground on which judicial separation 
alone could be claimed prior to the 
amendment of S. 13. Counsel for the 
petitioner on the other hand invited my 
attention to S. 39 (1) (i) of the Amending 
Act .which provides that all petitions 
and proceedings in causes and matters 
matrimonial which are pending in any 
Court at the commencement of the 
Amending Act shall be dealt with and 
decided ‘by such Court, if it is a petition 
or proceeding under the Hindu Marriage 
Act, then so far as may be as if it had 
been’ originally instituted therein under 
the Hindu Marriage Act as amended by 
the Amending Act. On the basis of the 
provisions of S. 39 of the Amending Act 
referred to above, learned counsel argued 
that it was not necessary for the respon- 
dent to have his earlier petition for 
judicial separation dismissed, he could 
convert it by amendment into a_ petition 
for divorce and continue it under S. 39 
of the Amending Act and therein claim 
the relief which was ‘not available. to 
him under the pre-amended principal 
Act. Learned counsel for the respondent 
referred to sub-s. (3) of S. 29 of the 
principal Act which says, inter alia, that 
nothing contained in the Act shall ‘affect 
any proceeding under any law for the 
time being in force for judicial separa- 
tion pending at the commencement of 
the Act, and any such proceeding may 
be continued and determined as if the 
Act had not been passed. That provision 
has no.relevancy at all to the matter be- 
fore me, Section 29 (3) of the principal 
Act deals with actions for judicial sepa- 
ration, etc, mentioned in that provision 
which were pending under Acts other 
than the Hindu Marriage Act, 1955, 
prior to the coming into force of that 
Act. Be that as it may, what the res- 
pondent could do or could mot do or 
should have done. does not make any dif- 
ference to the answer to the pure juris- 
dictional question of law on which the 
fate of this petition depends. It was not 
questioned for a moment that for purpo- 
ses of determining whether proceedings 
under the Act can or cannot be regulated 
by Rr, 8 and 9 of O. 9 of the Code, an 


application for judicial separation and 
an’ application ‘for divorce are both 
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(treated as suits- by operation of S. 21 of 
the Act. It is the common case of both 
sides that the earlier petition for judicial 
separation was dismissed in default of 
appearance of the respondent (petitioner 
in that case) under R. 8 of O. 9 of the 
Code, It is also admitted by the respon- 
dent that the cause of action for both 
the petitions was the alleged desertion by 
the petitioner for a continuous period of 
more than 2 years, though the relief 
claimed in the two petitions was dif- 
ferent (judicial separation in the first 
one and divorce in the second). The facts 
leading to the filing of the petition and 
the cause of action for both were, there- 
fore, the same. No application for resto- 
ration of the first suit was ever filed. On 
these facts and in the state of law dis- 
cussed by me above, the respondent ap- 
pears to me to be precluded from filing 
the present application for divorce in 
respect of the same cause of action, that 
is the same desertion, The order of the 
learned District Judge to the contrary 
cannot, therefore, stand. 


8. For the reasons assigned above, I 
allow this petition set aside and reverse 
the order of the Court below, and decide 
the preliminary issue in favour of the 
petitioner (the wife). As a result of the 
decision on the preliminary issue, the 
respondent’s petition for divorce is dis- 
missed as being barred by O. 9, R. 9 of 
the Code. The parties are left to bear 
their own costs’ throughout. 

Petition allowed. 
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R. S. NARULA, C. J. 
Ram Kumar and others, Petitioners v, 
Tara Chand and another, Respondents. 
Civil Revn. No. 1682 of 1976, D/- 27-7- 
1977.* 


(A) Civil P. C. (5 of 1908), O. 39, R. 1 
— Injunction in respect of judicial pro- 
ceedings — Suit for pre-emption — In- 
junction restraining vendee from pro- 
ceeding with partition proceedings — 
Whether can be granted. 


A suit was instituted for pre-emption 
of sale. of land. During the pendency 
of the suit, the vendees applied, for par- 
tition of the suit land, to the revenue 
officer. The plaintiff in the pre-emption 


*(Against order of B, S, Yadav, Dist. J., 
Karnal, D/- 17-9-1976). 
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suit thereon applied under O. 39, R. Al 
for restraining the vendees from con- 
tinuing the partition proceedings, The 
question was whether such injunction 
could be granted. 

The vendees are as much entitled to 
defeat the pre-emptor’s claim by any 


‘lawful means as the pre-emptor is enti- 


tled to pursue the claim to a successful 
end. The right to have joint property 
partitioned by a co-sharer is neither 
subject to the right of a pre-emptor nor 
suspended during the pendency of a pre- 
emption suit; therefore, the Court has no 
jurisdiction to grant an injunction re- 
straining partition proceedings. (1975) 77 
Pun LR 30, Rel. on. .(Para 10) 

Anno: AIR Comm., C. P.C. (8th Edn.), 
O. 39, R. 1, N. 15-A. 

(B) Civil P. C. (5 of 1908), S. 115 and 
O. 39, R. 1 — Exercise of jurisdiction 
not vested by law — Lower Court assum- 
ing jurisdiction for granting injunction 
which does not exist — High Court bound . 
to interfere in revision. ` 

It cannot be contended that once an 
injunction has been granted by the trial 
Court and upheld by the lower appellate 
Court, the High Court has no jurisdiction 
to interfere with the same. If the 
Courts below assume jurisdiction for 
granting an injumction which does not 
exist in them or commit illegalities or 
irregularities in the exercise of their 


. jurisdiction under R. 1 of O. 39, the High 


Court would be duty bound to interfere 
in revision, Case law discussed, (Para 8) 
Anno: AIR Comm.. C. P.C. (8th Edn.), 
S. 115, N. 10; O. 39, R. 1, N. 21. 
Cases Referred: Chronological Paras 
AIR 1876 SC 2621 
(1975) 77 Pun LR 30 
AIR 1974 Delhi 207 
AIR 1973 SC 76 
AIR 1971 SC 2324 


(EL eri Te a 


V. K. Bali, for Petitioners; 
Jaiswal, for Respondents. 

ORDER: — Service is complete in the 
case, 

2. The  plaintiff-respondents 


A. K. 


‘filed a 


' suit for pre-emption of sale of land by 


one Sardhi in favour of the vendee~peti- 
tioners on two grounds, namely, (1) that 
the plaintiffs are the sons of the brother 
of the husband of the vendor and (2) 
that the plaintiffs are co-sharers in the 
suit-land. During the pendency of the 
suit the vendees applied to the. revenue 
officer for partition of the suit-land: If 
partition is effected before the pre-emp- 
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tion suit is disposed of, the plaintiff-res- 
pondemts would lose their character as 
co-sharers. To avoid the possibility of 
such a situation, the plaintiffs made an 
application to the trial Court under 
©. 39, R. 1 (c) of the Civil P. C. for res- 
training the vendee-respondents  (peti- 
tioners before me) from continuing the 
. partition proceedings. The application 


was allowed by the trial Court, and the 


appeal of the vendees having failed, they 
have come up for revision of the appel- 
late order, 

3. Mr. V. K..Bali, the learned counsel 
for the vendee-petitioners, submits that 
it ig a recognised legitimate right of the 
‘vendees to defeat the cldim for pre- 
emption by any lawful means including 
changing the situation in any lawful 
manner before the passing of the decree 

- which would result in the failure of the 
pre-emptors’ claim. Counsel submits that 
the petitioners do mot make any secret of 
the fact that they have rushed to the 
revenue officer for partition in exercise 
of their said legitimate right particular- 
ly when they have got the statutory 
right to claim partition of the joint 
khata, The argument of Mr. Bali is that 
Do injunction can be granted to restrain 
the vendees from: exercising their said 
lawful right of prosecuting the partition 

` proceedings. to their logical end and that 
' if the exercise of their such right is 
likely to cause any injury to the plain- 
tiffs’ claim for pre-emption such pro- 
ceedings cannot be restrained by a tem- 
porary injunction, as any harm accruing 
to a party by the exercise of a lawful 
right ‘by the other side is not an injury 
within the meaning of that expression as 
used in cl (c) of R. 1 of O. 39 of the 
, Code. There is no doubt that this Court 
(Verma, J.) has held in Pishora Singh v. 
Smt. Lajo Bai, 1975-77 ‘Pun LR 30, that 
the lawful exercise of a right vesting in 
a person cannot be said to be an injury 
(for purposes of R. 1 of O. 39 of the 
Code) and as such the same cannot fur- 
nish a ‘ground for granting an injunc- 
tion restraining such person from. exer- 
cising it. There are other - authorities 
also in support of that -proposition. 


4. The counsel for the petitioners 
contends. that no temporary injunction 
can be granted where there is no prayer 
by a party applying for the temporary 
injunction for the grant of any such per- 
manent relief in the suit in which the 
temporary injunction is prayed for. The 
argument of the counsel is that -if at the 
end of the suit no permanent injunction 
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can be granted in ters of. the tempe- 
rary injunction er the relief claimed by | 
way of temporary injunction canmot ulti- 
mately be granted at all in the suit in 
which the ad interim injunction is pray- 
ed for, no such injunction can be grant- 
ed. In support of this proposition, coun- 
sel has referred to the judgment of 
Parkash Narain, J, in Raman Hosiery 
Factory,. Delhi v, J. K. Synthetics Ltd., 

AIR 1974 Delhi 207. The leamed Judge 
has held that relief is granted ms an 
interim measure till the disposal af the 
suit in which the validity of the claim 
or right that has been put forward ‘by 
the party claiming the injunction thas to 
be investigated. It thas been beld that if 
no such claim has heen’ put forward in 
the suit it means that there cam be no 
occasion for investigation of such a -claim 
in the suit and there cam be mo justifi- 
cation for the grant of an interim ‘relief 
which will just lapse om the termination 
of the suit, but which will leave the 
parties in the same position in which 
they were before the institution of the 
suit in the course of which the interim 
relief was sought and obtained. ‘That, 

held Parkash Narain, J., is not the scope 
of O.. 39, R. 1. 


5. Nor can such an ‘injunction ‘be 
granted even under S. 151 of the ‘Code, 
In support of this, counsel places veli- 
ance on the judgment of this Court än 
Surja v. Gopi, 1970 Cur LJ 188. The 
argument relating to S. 151 need not 
detain me at all, as it is common case 
of both the sides that the injunction was 
claimed and granted under O. 39, R. 1 
and not under S. 151: Had the ïmjunc- 
tion been granted wumder 5. £51 of the 
Code there would have been no appeal t to 
the learned District Judge. 


6. On the other side, Mr. A. K. Jais- 
wal, the learned counsel for the plain- 
tiff-respondents, has relied on ithe judg- 
ment of their Lordships of the Supreme 
Court in Managing Director (MIG) Hin- . 
dustan Aeronautics Ltd, Balanagar, Hy- 
derabad v. Ajit Prasad Tarway, AIR 1973 
SC 76, and submitted that the High 
Court cannot interfere with an appellate 
order upholding the grant of a tempo- 
rary injunction merely because the order 
of the lower appellate Court may he 
right or wrong or may or may not be in 
accordance with law so long’ as the lower 
appellate Court had the jurisdiction ito 
make that order. ‘Their Lordships have, 
however, made it distinctly clear that 
the High Court: can of -course interfere 
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with the order. ‘of the lower appellate 
Court if the lower “appellate Court had 
no jurisdictiom to make the order it made. 
It has also observed that the statement 
of law made by them would not apply 
where the lower appellate Court has 
exercised. jurisdiction either illegally or 
with material irregularity, 

T. In the same strain Mr, Jaiswal has 
referred) me to the judgment of ‘the 
Supreme Court in the Municipal Corpo- 
ratiom of Delhi v, Suresh Chandra Jai- 
puria, AIR. 1976 SC 2621. It was on the 
facts, of that case that interference by 
the High Court with the concurrent 
findings. of the two Courts below was 
held. to be unjustified and was reversed 
by the Supreme Court on account of the 
High Court having overlooked the prin- 
ciples, governing its jurisdiction to inter- 
fere under S, 115 of the Civil P. C. 
Both the Courts below had held that 
Suresh Chandra Jaipuria and another, 
the plaintiffs, had not made out any 
prima facie ease. The High Court revers- 
edi that concurrent finding of fact and 
granted an. injunction. No such question 
of interfering with any finding of: fact or 
about there being or not being a prima 
facie case arises. in this petition at this 
stage. Similarly the judgment of the 


Supreme Court in M/s. D. L. F, Housing’ 


and Construction Co. (P) Ltd. v. Sarup 
Singh, AIR 1974} SC 2324, does not adv- 
ance the respondents’ case any further. 
The Supreme Court again laid emphasis 
in the case of M/s. D.L.F, Housing and 
Construction Co. (P) Ltd. (supra) on the 
scope of jurisdiction of the High Court 
under S, 115 of the Code and held that 
the High Court is not competent to cor- 
rect errors of fact, however gross, or 
even errors of law unless the said errors 
have relation te the jurisdiction of the 
Court, They made it clear that the errors 
in the matter of exercise of jurisdiction 
contemplated by ch (c) of S. 115 may re- 
late efther to breach of some provision 
of law or to material defects of proce- 
dure affecting the ultimate decision as 
disinguished from errors either of fact 
or of law. 


8 No ruling has been cited by’ 


Mr. Jaiswal, nor do I think that it is 
possible to lay down, that if the Courts 
below have granted an ad interim in- 
junction which the Court hag no jurisdic- 
fion to grant, the High Court will ex- 
press its helplessness and allow the in- 
justice caused by the grant of such an 
Injunction to prevail. I am unable to 
agree. with the sweeping and wild pro- 
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position enunciated. by Mr, Jaiswal that 
once an injunction has been. granted by 
the trial Court and upheld by the lower 
appellate Court, the High Court has no 
jurisdiction to interfere with the same on 
any ground or in any circumstances, If 
the Courts below assume jurisdiction for 
granting an injunction which does not 
exist In them or commit illegalities or 
irregularities im the exercise of their 
jurisdiction under R.1 of O. 39, the 
High Court would in my opinion be duty 
bound to interfere, 


9. Mr. Jaiswal lastly contended. that 
the right to fille a suit for pre-emption 
and to pursue it to a successful end is 
as much a legal right of the plaimtiff- 
pre-emptor as the defendant-vendee’s 
right to claim partition of the joint 
khata and that in order to exercise the 
pre-emptor’s aforesaid right, the plain-- 
tiff-pre-emptor should also be able to 
obtain an injunction to restrain the 


. defendant-vendee from claiming parti- 


tion before a revenue officer so as to 
deprive the pre-emptor of his character 
of a co-sharer and thus defeat the claim 
for pre-emption, Such an injunction if 
and when asked for must, according to 
the submission of Mr. Jaiswal, be always 
granted; and in any case if it has once 
been granted the High Court should not 
interfere with the same. This proposition 
is also too broadly stated by Mr. Jaiswal 
and camnot be accepted as such, In order 
to exercise the. right. of pre-emption con- 
ferred by a statute the Court cannot be- 
come a party to help the pre-emptor to 
suspend the legal right of a vendee to 
have partition of the joint khata in case 
of a claim based on co-sharership. 


10. I find force in the submission of 
Mr. V. K. Bali that the petitioners are 
as much entitled to defeat .the pre- 
emptor’s claim by any lawful means as 
the pre-emptor is entitled to pursue the 
claim to a successful end. The right to 
have joint property partitioned by a co- 
sharer is neither subject to the right of 
a pre-emptor nor suspended during the 
pendency of a pre-emption suit. No claim 
for a permanent injunction to restrain 
partition proceedings has either been 
made in the suit for pre-emption nor 
can such a be made therein. 
Whichever way the suit is decided the 
Courts below will have no jurisdiction to 
stay the partition proceedings. Such pro- 
ceedings are absolutely independent of 
the suit for pre-emption and have to be 
conducted by an altogether different au- 
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thority under a different statutory law. 
Right of pre-emption may not be such 
a piratical right as it was once under- 
stood to be; but it is no doubt a right 
which ig fast weaning away by stages, In 
any case it is mot such a right as would 
override the statutory and legal rights 
of others which the Legislature has nei- 
ther abrogated nor diluted or even sus- 
pended during the pendency of a suit 
for possession under any provision in the 
law of pre-emption, In this view of the 
matter I hold that the Courts below had 
no jurisdiction to grant an injunction 
restraining partition proceedings during 
the pendency of a suit for possession in 
exercise of the plaintiff's right of pre- 
emption as a co-sharer. Inasmuch as the 
Courts below have exercised jurisdiction 
which does not vest in them by law, I 
have no hesitation im interfering in this 
case, 


11. For the foregoing reasons J allow 
this petition,, set aside and reverse the 
order of the lower appellate Court, and 
dismiss the application of the plaintiff- 
pre-emptor for temporary injunction 
against the defendant-petitioners from 
pursuing the proceedings for partition of 
the land in question. The parties are left 
to bear their own costs. 


Revision allowed. 
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D. S. TEWATIA, J. 

Surinder Kumar Arora, Petitioner v. 
The Bengal National Textile Mills Ltd., 
Calcutta, Respondent. 

Civil Revn. No, 83 of 1974, D/- 26-7- 
1977.* t 


Civil P. C. (5 of 1908), S. 20 (a), Ex- 
planation’ Œ (prior, to amendment of 
1976) — Suit against Corporation having 
several branch offices — Can be filed at 
any place of branch office — Cause of 
action need not have arisen there. 


If a Corporation has more than one 
branch office, suit against Corporation 
can be filed in any of the Courts having 
jurisdiction over places where the branch 
offices are situated, notwithstanding that 
no cause of action has arisen, partly or 
wholly at the -place of Branch Office 
where suit is filed. Explanation II to 


*(To revise order of Sukhdev Singh, J., 
Sm. C..C., Amritsar, D/~ 29-10-1973). 


“TO/J0/D526/77/DVT 








- suit against it. 


* 


A. LR. 
el. (a) of S. 26 will be attracted in such 
a case, (Paras 8, 10) 


If the cause of action, wholly or in 
part, had arisen within the jurisdiction 
of a given Court, then it is superfluous 
for the party to invoke either cl. (a) or 
cL (b), for, then the matter would 
squarely fall within the ambit of cl. (c). 
It is only when the case does not fall 


within cl. (c) that it has to be seen 
whether it falls within the ambit of 
cL (a) or (b). f (Para 8) 


A plain reading of S. 20 would show 
that unless a case could be brought with- 
in the ambit of cl. (c), it is the conveni- 
ence of the defendant which appeared to 
be uppermost in the mind of the framers 
of the Code. That is why, cls. (a) and 
(b) sought to confer the jurisdiction only 
on such Courts where the defendant or 
the 
business etc. Explanation II, in some 
measure, sought to take into view the 
convenience of the plaintiff as well 
where it happened to be pitched against 
a Corporation having, apart from its 
head-office, Branch Offices located at dif- 
ferent places, for in such a case, so far 
as the Corporation as a defendant is con- 
cerned, it would not be imconvenienced- 


for the reason that it happened to have 


its Branch Office at the place on the 
Courts whereof Explanation II read with 
cL (a) sought to confer jurisdiction in a 
(Para 9J 

Anno: AIR Comm., C. P.C, (8th Edn.), 
S. 20 N. 31. 

Bhagirath Dass with S. K. Hirajee, for 
Petitioner; K. L. Kapur, for Respondent. 

ORDER:— This revision petition arises 
out of a small cause suit for the recovery 
of Rs. 1,500/- by way of refund of the 
said amount allegedly representing ex 
cess price paid by the plaintiff (peti- 


tioner herein) to the defendant Company - 


(respondent herein) on account of goods 
supplied by the latter to the former. 

2. The defendamt Company challenged 
the jurisdiction of the trial Court, The 
issue relating thereto was tried as the 
preliminary issue, The same having been 
held against the plaintiff, so this revision 
petition at its instance. 

3. Before proceeding to examine 
the question pertaining to juris- 
diction, a few relevant facts bearing on 
the said issue may be taken notice ef 
These can be stated thus: 

4. The plaintif Surinder Kumar 
Arora is the sole proprietor of the con- 


` cern known and styled as Quality Textile 


defendants resided or carried on . 


| 


| 
| 
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Mills, Katra Jallianwala, Amritsar, while 
the defendant Company is the Bengal 
National Textile Mills Limited with its 
registered office. at 87, Dharamtola Street, 
Calcutta, . Admittedly, the defendant 
Company also has a Branch Office at 
Amritsar, The plaintiff concern was eng- 
aged in the manufacture of woollen tex- 
tiles. The distribution of the woollen 
yarn, which the plaintiff concern need- 
ed, was controlled by the Woollen Tex- 
tile (Production and Distribution Control) 
Order, 1962. The Textile Commissioner, 
who dealt with the distribution of wool- 
len yarn, allotted 400 kgs. of woollen 
yarn to the plaintiff concern and assign- 
ed the responsibility of supplying the 
same to it to the defendant Company. 
The defendant Company suppHed.in the 
first instance 140 kgs. of the woollen yarn 
of the requisite quality. However, the 
balance woollen yarn coming to 260 kgs., 
that was supplied by the defendant Com- 
pany, was not of the requisite quality 
and the price that had been charged for 
it exceeded the price fixed by the Textile 
Commissioner, The plaintiff sought to re- 
cover the excess price, as also the inte- 
rest thereon which amounted to Rupees 
1,500/- in all, 


5. It is admitted on all hands that no 
of cause of action arose. at Amritsar 
and, therefore, the case did not fall 
under cl (c) of S. 20 of the Civil P. C. 
The Courts at Amritsar were sought to 
“be invested with the jurisdiction in the 
matter under cl, (a) of S. 20 with the 
aid of Explanation IJ thereof which are 
in the following terms: 


“20. Subject to the limitations afore- 
said, every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction — 

(a)“the defendant, or each of the defen- 
dants where there are more than one, at 
the time of the commencement of the 
suit, actually and voluntarily resides, or 
carries on business, or personally works 
for gain; or ; 
s + * 

* * * = 

Explanation II—A Corporation shali be 
deemed.to carry on business at its sole 
or principal office in India or, in respect 
of any cause of action arising at ony 
place where it has also a subordinate 
office, at such place.” 

5-A, The learned trial Judge iInter- 
preted the explanation ‘shall be deemed 
to carry on business...... at such place’ as 
Meaning ‘the place where, if any Braneh 
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Offce is located; ‘that office had the 
power and authority to sell, deliver, 
purchase or enter into eny contract and 
since the Branch Office at Amritsar, 
according to the trial Judge, could not 
transact either of the business aforesaid, 
the Amritsar Courts could not be held. to 
be having jurisdiction by virtue of cL (a) 
aided with explanation II of S. 20 of the 
Civil P. C. 

6. The view taken by the learned trial 
Judge is quite contrary to explanation I 
and is obviously fallacious and -the 
learned counsel for the respondent, very 
rightly, has desisted from supporting the 
ultimate decision on that basis, 


7. The learned counsel for the respon- 
dent has, on the other. hand, sought to 
support the decision of the learned trial 
Judge on the ground that to give juris- 
diction to a Court in a matter it is not 
enough that the Branch Office of the 
defendant, if the same happens to be a 
Corporation,. exists. at that place, for it 
must further be established that within 
the jurisdiction of the said Court the 
part of the cause of action had also ari- 
sen and since, admittedly, no part of: the 
cause of action had arisen at Amritsar, 
so the Amritsar Courts had no jurisdic- 
tion to entertain the suit and the leeches 
trial Judge rightly held so. 


8. I am afraid this plea of the learned 
counsel does not carry conviction with 
me. If the cause of action, wholly or in 
part, had arisen within the jurisdiction 
of a given Court; then it is superfiuous 
for the party to invoke either cl, (a) or 
cl, (b), for then the matter would square- 
ly fall within the ambit of cl. (c). It is 
only when the case does not fall within 
clause (c) that it has to be seen whether 
it falls within the ambit of cl. (a) or (b). 


9. A plain reading of Section 20 would 
show that unless a case could be brought 
within the ambit of cl. (c), it is the conve- 
nience of the defendant which appeared 
to be uppermost in the mind of the fra-! 
mers of the Code. That is why, cls. (a) and 
(b) sought to confer the jurisdiction only 
on such Courts where the defendant or 
the defendants resided or carried on 
business etc. Explanation II, in some 
measure, sought to take imto view the 
convenience of the plaintiff as well 
where it happened to be pitched against 
a Corporation having, apart from its 
head-office, Branch Offices located at dif- 
ferent places, for in such a case, so far 

as the Corporation as a defendant is 
cerned, it would not be inconvenienced 
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for the reason that it happened to have 
Its Branch Office at the place on the 
Courts whereof explanation II read with 
jel. (a) sought to confer jurisdiction in a 
suit against it. 

.10. Mr. K. L. Kapur, learned counsel 
for the respondent, has vehemently urged 
that if a Corporation has more than one 
Branch Office, then only that Court 
would have the jurisdiction where, in 
addition to the location of a Branch Office 
of the defendant Corporation, the cause 
of action, partly or wholly, had also 
arisen, otherwise it would be open to the 
plaintiff to file a suit in the Courts of a 
place where any of the Branch Offices of 
the said defendant. Corporation may 
“happen to be located, I see no harm in 
this, because so far as the convenience of 
the Corporation is concerned it stands in 
“fo way affected if that view is taken, 
because its interest shall be looked after 
by its Branch Office. As far as the plain- 
tiff is concerned, he shall see his own 
convenienee which apparently appears to 
be the purpose behind explanation IL 
Hence for the reason aforesaid, I am of 
the view: that Amritsar Courts do have 
jurisdiction to entertain the present suit 
in view of the fact that, admittedly, a 
Branch Office of the defendant Company 








the Company 
deemed to be carrying on business there 
whether ‘or not that Branch Office, in 
act, carries on any business. 


In the result, the revision petition 
is allowed and the order of the. trial 
Court is set aside. However, in view of 
the circumstances of the case and the 
important question of law being involved, 
the parties are left to bear their own 
costs, The parties are directed through 
their counsel to appear before the trial 
Court on 22-8-1977. The records of the 
case be sent back forthwith. 

Revision allowed. 


” AIR 1978 PUNJAB AND HARYANA 158 
' HARBANS LAL, J. 
Sant Ram, Appellant v. Parmanand 
and others, Respondents. 
First Appeal No. 303 of 1967, D/- 21-7- 
1977.* 


*(From decree of Ama 
J. ist Class Amritsar D/- 


1U/JU/D692/77/VBB 


it Chopra, Sub- 
24-8-1967). 





‘Sant’ Ram v. Parmanand ' (Harbans Lal 3. j. 


A.L R. 


Hindu Law — Joint family , -—— Family 
property—Burden of proof—Presumption 
— Acquisition by father — Joint family 
nucleus exhausted before acquisition — 
Father having independent source of 
income — Acquired property held was 
not joint family property. 

The person who asserts and alleges any 
property to be Hindu joint family pro~ 
perty has to prove the same. In order to 
be successful im this he should either’ - 
prove that the property was inherited 
from the common ancestor and as such ` 
being ancestral property, it should be 
presumed to be-joimt family property. . 
In the alternative, satisfactory evidence 
has to be led to warrant a conclusion 
that the property was acquired with the 
aid of joint family nucleus which, in its 
turn, has to satisfy a further test. 
that such a nucleus was sufficient to 
acquire the property in question, In order’ 
to come to a conclusion from the joint. 
family nucleus, the fact that the Karta 
or any member of the joint family ac- 
quiring the same had other source of 
income also from which the property in 
question was in fact acquired is also 
relevant and has a material bearing for 
determination of the controversy. 3 
(Para 21) 

The only evidence was that father of, 
the appellant, was in possession of a joint 
family nucleus of only Rs. 4,000/- as a 
result of a sale of the ancestral property. 
There were circumstances to show that 
this nucleus must have exhausted itself 
before the property in question was ac- 
quired or purchased, Nor was the nuc- 
leus sufficient for the purpose of acquir- 
ing the property in question. Besides, the 
father had an independent income from 
which the property in question could be 
acquired; held that the property in ques- 
tion could not be held to be joint family 
property. AIR 1954 SC 379, AIR 1959 
Sc 906, AIR 1965 SC. 289 and AIR 
1967 Punj 1 (ŒB) Ref. (Para 21) 
Cases Referred: Chronological Paras 


AIR 1967 Punj 1 (FB) 18, 20 
-AIR 1965 SC 289 18, 19 
AIR 1959 SC 906 18 
AIR 1954 SC 379, 17 


U. S. Sahni, for Appellant; K. K. Ka- 
pur with Kuldip Singh, for Respondents. 

JUDGMENT:— This regular first 
appeal is directed against the judgment 
dated 24th August, 1967, of the Subordi- 
nate Judge Ist Class, Amritsar, whereby 
the suit of the plaintiff-appellant (here- 
jnafter. to be called the appellant) was 


1978 


dismissed in.respect of properties in suit 
except one House -No. 369 which was held 
to be the joint Hindu- family: property. 
2. The appellant, Shri Sant Ram, filed 
the suit, out of which the present appeal 
has arisen, against his father Shri Parma 
Nand, respondent No. 1, his brothers, 
respondents Nos, 2 and 3, Smt. Shakun- 
tala, wife of his brother Ram Parkash 
(respondent No, 4) and one Shri, Tilak 
Raj, respondent No. 5, for declaration 
that the appellant and respondents Nos. 1, 
2 and 3 constituted joint Hindu family 
with his father, respondent No. 1, as 
Karta or manager and that the proper- 
ties as detailed in items Nos, 1 to 9 of the 
plaint were joint Hindu family properties. 
It was pleaded that some of these pro- 
perties had been inherited from his grand- 
father and the others were the acquisi- 
tions from the joint family fund. It was 
averred that Shri Jawahri Mal, grand- 
father of the appellant, carried on business 
in Amritsar and at the time of his death 
left a considerable property comprising of 
shops, houses, gold jewellery and cash 
amounting to one lakh rupees as-well as 
agricultural land and houses in village 
Ibban Kalam, tehsil and district Amritsar. 
The joint Hindu family also carried on 
business as commission agents under 
various names and in partnership with 
various persons in Amritsar, from which 
considerable profit was accumulated. The 
appellant also worked in these business 
enterprises without any salary. Even 
after taking to Government employment, 
a part of the salary was also used to be 
given by him to his father as Karta of 
the joint Hindu family. The business car- 
ried on by Smt, Shakuntlg Devi, respon- 
dent No, 4, and Tilak Raj, respondent 
No. 5, wes in fact benami and had been 
brought into existence from the income 
of the joint Hindu family. : 


3. It was further averred that th 
appellant had brought a similar suit for 
declaration in the Court of Shri Onkar 
Nath, Subordinate Judge, Amritsar in 
1964 (vide Suit No. 42 of 1964). On 
20th Jan. 1965, during the pendency of 
the said suit, at about midnight his 
signatures were fraudulently obtained by 
his father, respondent No, 1. when he 
himself was under the influence of sleep- 


ing drugs. It was also alleged 
that at that time respondent 
No, 1 had represented that the entire 


dispute between the members of the joint 
Hindu family was to be referred to arbi- 
tration. The document on which the sig- 
natures of the appellant had been procur- 


Sant. Ram. v. Parmanand (Harbans Lal J.) {Pre 1-4} P. & H. 159 


ed contained an admission on his part 
that he had no right, title or interest 
in the properties detailed in items Nos, 3 
to 8 and House No, 376 in item No, 1 
as described in the heading of the plaint 
of the said earlier suit, Having come to 
know of the fraud played on him, the 
appellant submitted an application in the 
Court of the Subordinate Judge on the 
next day, i. e, 21st Jan. 1965, with a pra- 
yer that the said document should be 
treated as null and void and not binding 
on him, This application is again steted 
to have been withdrawn on the next 
day under the undue influence of his fa- 
ther and the alleged arbitrator Shri Sar- 
dul Singh. On 22nd Jan. 1965, the appel- 
lant made a statement in the Court of 
the Subordinate Judge in the earlier suit 
making a similar admission regarding 
abandoning his claim with regard to 
some properties and also his request‘ to 
strike out the names of defendants Nes. 4 
and 5. According tp the appellant, this 
statement was made on account of the as- 
surance given to him by his father and the 
arbitrator that he willbe given due share 
in the joint Hindu family properties. As 
averred by him, the order of the Sub- 
Judge in the earlier suit dismissing a part 
of the suit regarding the properties men- 
tioned in hig statement was not binding 
on him because the same hed been 
manoeuvred as a result of the exercise 
of. undue influence, fraud and misrepre- 
sentation, Subsequently, the appellant. 
made an application on 26th March, 1965 
under O, 23, R. 1, Civil P. C. seeking 
permission to withdraw the suit with 
permission to bring a new suit on the 
same cause of action. This suit was allo- 
wed to be withdrawn by the trial Sub- 
Judge vide his order dated 31st March, 
1965, in which it was clearly mentioned 
that permission will not include the part 
of the suit which had been earlier dis- 
missed with regard to some properties on 
22nd Jan. 1965 and against defendants 
Nos, 4 and 5. The present suit was ‘filed 
in pursuance of this order of the learned 
Subordinate Judge in the previous suit. 


4, It is clear from the various aver- 
ments in the plaint that the appellant has 
sought declaration in the present suit to 
the effect that all the properties enume~ 
rated in the heading of the plaint were 
joint Hindu family properties comprising 
of the appellant and respondents Nos, 1 
to 3. Besides this, declaration has also 
been sought that admission or statement 
made by him previously in the earlier 
suit on 22nd Jan., 1965, is not binding 
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on him as. the same had been obtained by 
fraud, undue influence and misrepresen- 
tation, 

5. The respondents in their written 
statement have resisted the claim of the 
appellant on all counts, Besides the pre- 
liminary objection that the suit was not 
valued properly for the purposes of 
Court fee and jurisdiction and that the 
suit for mere declaration was not com- 
petent, it has also been averred that in 
the earlier suit filed in 1964 claim having 
been abandoned by the appellant with 
regard to some properties ang the suit 
having been withdrawn against defen- 
dants Nos. 4 and 5 the said claim could 
not be revived in the present suit and 

that the order of the Civil Court passed 
in the earlier suit was binding on the 
appellant, that the appellant was bound 
by his admissions and statements made 
by him, that all the properties in suit 
were the self-acquired properties of 
either respondent No. 1 or other respon- 
dents and that no property had been ac- 
` quired from the joint Hindu family fund 
as no property had been inherited from 
the grandfather of the appellant Jawa- 
hari Mal, It was also denied that there 
was any nucleus of the joint family pro- 
perty from which any of the properties 
in suit could be acquired. Exercise of un- 
due influence, fraud or misrepresentation 
by any of the respondents on the appel- 
lant was also stoutly refuted. It was 
‘pleaded that the document, dated 20th 
Jan, 1965 signed by the appellant and the 
respondents and the statement made in 
Court on 22nd Jan, 1965 by the appellant 
were made by the appellant voluntarily 
and of his own free will as a result of 
competent legal advice obtained by him. 


6. On the pleadings of the parties the 
following issues were framed:— 


1. Is the suit maintainable as against 
defendants Nos. 4 and 5 in view of the 
dismissal of plaintiff's earlier suit No, 42 
of 1964 vide order of Shri Onkar Nath, 
Sub Judge dated 22nd Jan. 1965? 


2. Is the suit of the plaintiff maintain- 
able in respect of the properties mention- 
ed at Nos. 3 to 8, in the heading of the 
plaint and house No. 376, forming part 
of property No. 1, in view of the orders 
passed in the previous suit and referred 
to under issue No. 1 above? O.P. P. 

3. . Whether the suit is eS valued 
for purposes of Court fee? O. P. 

4. Whether the suit lies mi its present 
‘form ?2-0.P.P. | 
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5. Whether the properties in suit are 
the joint Hindu family properties of the 
plaintiff and defendants? O. P, P. 

6. Whether the suit is barred under 
the principle of res judicata? O. P. D. - 

7. Whether the suit is bad for misjoin- 
der of parties and cause of action? O. P. D. 

8. Whether the plaintiff is estopped 
from filing the present suit? O. P. D. 

9. Whether the plaintiff is in posses- 
sion of any portion of the suit property, 
if not, to what effect? O. P., P. 

10. Whether the plaint is defective 
for non-disclosure of material particulars 
of fraud, misrepresentation and undue 
influence? O. P. D., 

11. Whether the signatures of the 
plaintiff on application dated 21st Jan. 
1965, were obtained by misrepresentation, 
undue . influence and fraud and whether 
the statement dated 22nd Jan, 1965 by the 
plaintiff in the Court of Shri. Onkar Nath, 
Sub Judge Ist Class, Amritsar had been 
made under the circumstances mentioned 
in paras Nos, 9 and 13 of the plaint. If 
so, to what effect? O. P. P. 


12. If issue No, 11 is proved whether 
the order dated 22nd Jan. 1965 passed by 


. Shri Onkar Nath, Sub Judge is void and 


without jurisdiction as alleged? O., P. P. 


13. Whether the suit is within time? ` 
O. P. P. 
14. Relief. 


7. Issues Nos, 10, 11 and 12 were deci- 
ded jointly and it was held that the ap- 
pellant had failed to prove that the ap- 
plication dated 21st Jan. 1965, bearing 
the signature of the appellant regarding 
the abandonment of the part of the claim 
and withdrawal of the earlier suit 
against defendants Nos. 4 and 5 as well 
as his statement in the Court in the said 
suit on 22nd Jan. 1965 were obtained by 
any undue influence, fraud or misrepre- 
sentation, and that the order of the learn- 
ed Sub-Judge in the earlier suit dated 
22nd Jan. 1965 was perfectly valid and 
in order. These three issues were thus 
decided against the appellant. 


8. Regarding issues Nos, 1, 2, 6 and 8 


- it was held that the earlier suit had been ` 


withdrawn by the appellant against 
defendants Nos, 4 and 5 (now respon- 
dents Nos. 4 and 5) and thus.the present 
suit against them was not maintainable 
under O. 23, R. 1, Civil P. C. It was also 
held that the claim in respect of proper- 
ties Nos, 3 to 8 as described in the head- 
ing of the plaint and House No, 376 had 
been abandoned in the previous suit and 


> the suit: in respect of fhe same was’ not 


" further. reinforced by the 
his statement made in the Court on 22nd — 


| 


-necessary to challenge the 
- respect of those issues, I have considered 
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maintainable; All these issues. were also 


' thus decided against the appellant. | 


9. Finally, fin in respect of each. 
property as described in the heading of 
the plaint was also specifically given in 
the light of the evidence on the record 
and it was held that except House No. 
369 as described in item No, -2 in the 
heading of the plaint, none of the pro- 
perties in suit was proved to be joint 
Hindu family property and the suit in 
respect of House Ño. 369 was decreed in 
favour of the appellant and the said 
house was declared to be joint family 
property; 

- 10. The learned counsel for the 
appellant has taken me through the judg- 
ment of the trial Court as well as the 


evidence, both oral and documentary, 
brought on the record but has relied upon . 


the`statements of P. W. 3, P. W. 5, P. W. 
7: P. W. 10, D. W. 13, D. W. 15 and 
D. W, 16 ònly as well as the Partnership 
Deed, Exhibit D., 15, and the Relinquish- 
ment Deed, Exhibit D. 16/A, in support 


_of his contentions. The learned counsel 


has confined his arguments only to issue 


~ no. 5, No arguments were addressed re- 


garding the question as to how the suit 
was maintainable against respondents 
Nos, 4 and 5 in view of the dismissal of 
the appellant’s earlier suit No. 42 of 1964 


and in respect of properties claim, re- ` 


garding which had been abandoned in 
the said suit. The only plea taken was 
that the trial Sub-Judge although had 
given findings against the appellant in 
respect of issues Nos. 1, 2, 6, 8, 10, 11 
and 12, yet had also considered each 
property on merits as to whether the 
same was comprised in the joint Hindu 
family property or not. Thus it was not 
findings in 


the . findings of the learned Sub-Judge 
with regard to these issues and J am in 
agreement with the same. I thus affirm 
them. It is held that there is ng evidence 
on the record to show that the applica- 
tion dated 2ist Jam, 1965 signed by the 
appellant and other parties in the earlier 
suit, according to which the claim with. 
regard to certain properties was aban- 
doned by the appellant and the suit was 
also withdrawn against defendants Nos. 4 
and 5, was not voluntarily signed by the 
appellant or that his signatures were 
obtained on the basis of any fraud, um- 
due, influence or misrepresentation. It is 
also held that this application was 
appellant by 
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Jan, 1965, Exhibit D, 1:.The order of the 
trial Sub-Judge dated 22nd January, 
1965 allowing part of the claim to be 
abandoned - and part of the suit to be 
withdrawn was not challenged by the 
appellant. in any manner end became 
final, The position was further made 
clear by the learned Sub-Judge in his. 
order dated 31st March, 1965 when the 
remaining suit was allowed to be with- 
drawn with permission to file fresh suit. 
In these circumstances, the present suit 
against defendants Nos. 4 and 5 and in 
respect of properties mentioned at Nos. 3 
to 8 in the.heading of the plaint and 
House No. 376 is not maintainable. 5 


11. According to the leamed-counsel 
for the appellant, one residential house 
No. 369 which has been held to be ances- 
tral and part of the joint family property 
by the trial Court, some agricultural 
land in village Ibban Kalan tehsil and 
district Amritsar and a shop were inhe- ` 
rited by the appellant's father, respon- 
dent No. 1, from the grandfather of the 
appellant. This constituted a sufficient 
nucleus with the aid of which the pro- 
perties in dispute could be and were in 
fact purchased. It was also contended . 
that father of the appellant, Parma Nand, 
after the death of his father Jawahri 
Mal, was working as Karta of the joint 
Hindu family comprising of the appel- 
lant and respondents Nos. 1 to 3 and as 
Karta of the joint Hindu family entered 
into partnership in 1924 with Kesar Singh 
and Piara Singh and the said partner- 
ship was styled as M/s. Kesar Singh Piara 


- Singh. Therefore, the income accruing to 


respondent No. 1 from this business par- 
took the character of joint Hindu family 
property and it was from this joint family 
fund that the property in dispute was 
purchased, Placing his reliance on the 
finding of the Court below that an ances- 
tral shop was sold in October 1924 by 
respondent No. 1, from which an amount. 
of Rs. 4,000/- accrued to him, the learaed 
counsel vehemently stressed that this 
amount formed a considerable and suff- 
cient nucleus of the joint family property 
in 1924 with the aid of which the pro- 
perty in dispute could be purchased and, 
under the circumstances, the onus had 
shifted to the respondents to prove that 
the same did not form sufficient nucleus. 


12. According to the averments in the 
plaint, a number of houses, shops and 
considerable agricultural land as well as 
ornaments and jewellery and cash. 
amounting to Rs,.1. lakh were inherited 
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by the father of -the appellant from his 
grandfather. However, no evidence was 
brought on the record to show that any 
jewellery, ornaments or cash had been 
so inherited. According to the finding of 
the trial Court, this was conceded by the 
learned counsel for the appellant that 
‘there was no evidence to prove the same. 
Similarly, no evidence whatsoever was 
adduced to come to a conclusion as to 
what area of agricultural land Parma Nand, 
respondent No, 1, inherited from. his 
father. Documents Exhibits D. 14 and 
D. 21 to D. 27, on the other hand, prove 
that Parma: Nand purchased 95 Kanals 
and 19 Marlas of agricultural land after 
starting business in partnership in 1924 
in the firm M/s, Kesar Singh Piara Singh, 
in which he had -/4/- share, In fact, the 
learned counsel for the appellant did not 
refer to any. evidence in his arguments to 
establish and prove as.to how much area 
of agricultural land had been inherited 
by Parma Nand, respondent No, 1. 


- 13. In his statement the plaintiff 
alleged that his father Parma Nand inhe- 
rited cash amounting to Rs, 15,000/- from 
his father which was invested in the 
partnership business in the name of M/s. 
Kesar Singh Piara Singh, but no evidence 
whatsoever was adduced in corroboration 
of the same. On the other hand, the Part- 
‘nership Deed, Exhibit D. 15, gives a lie 
to this contention, Close perusal of this 
deed shows that each of the two partners, 
Kesar Singh and Piara Singh, was to in- 
vest Rs. 50,000/- as capital in the partner- 
ship business and each of them had -/6/- 


share in the profits. Parma Nand wag not. 


to invest any capital whatsoever and he 
was to manage the business as a partner 
and his status was described in the deed 
as ‘Karkum’ (worker) and ‘Gumashta’, 
This deed was executed on 12th August, 
1924, House No. 369, which has been held 
by the trial Court to be the ancestral pro- 
perty, had served ag residential house of 
the father and his sons including the ap- 
pellant. There is mo evidence to show if 
any part of this house was ever given on 
lease, Therefore, the question of any in- 
come accruing from this joint family pro- 
perty does not arise, Regarding the 
amount of Rs. 4,000/- received by Parma 
Nand as a result of the sale of the’ an- 


cestral shop, it was stated by Parma. 


Nand in his statement that the. same was 
spent for the education of the appellant. 
It is the admitted case of the parties that 


the appellant was only ten years old at. 


the time of his father’s starting business 
as a partner of M/s, Kesar Singh Piara 


1 


A.L BR. 


Singh, that appellant was the eldest son 
and that respondents ‘Nos 2 and 3 are 
his younger brothers, The trial. Court 
considered it quite reasonable that this 
amount was spent by the father for the 
education of the- plaintiff or at the most 
to meet. other household expenses, There 
is nothing wrong with this finding and 
the same is affirmed. It is also clear from 
the evidence of Parma Nand . that his 
father was only a ‘Halwai’ by -profession 


and that Parma Nand. himself did not . 


adopt this profession, According to the 
statement of Parma Nand, after the death 
of his father he took up employment 
with different persons as Munim till 1924 
when he entered as a partner in the firm 
M/s, Kesar Singh Piara Singh. So far as 
the various immovable properties claimed 
by the appellant as joint family property 
are concemed, according to the documen- 


tary evidence on the record, and not dis-. 


puted by the learned counsel for the ap- 
pellant, they were purchased as under:— 

1. House No, 374 was purchased by 
a registered sale deed, Exhibit D, 20, on 
5th June, 1938 for Rs. 1500/-. 

2. ‘House No. 375 was also purchased 
in 1938 vide Exhibit D. 21. 

3. House No. 376- was purchased in 
1934 for Rs. 1212/- vide Exhibits D, 12 
and D. 13, 

4. 1/2 share in’ shops Nos. 1646 and 
1647 was purchased on 8th December, 
1931, for Rs, 1750/- vide sale deed Exhi- 
bit D. 11. 

All these properties were purchased by 
Parma Nand, respondent No. 1. 


14. Plot No. 14 was purchased by 
Sakuntala Devi, respondent No, 4, on 
25th. Oct. 1963, for ‘Rs. 20,000/-, One 


building was purchased by Ram Parkash, 
respondent No. 3, on 9th Nov, 1959 for 
Rs, 2300/-. Agricultural land was pur- 
chased by Parma Nand, respondent No. 1, 
for Rs, 1275/- on 2nd Nov. 1936. 

15. So far as the businesses in diffe~ 
rent names are concerned, business in 
the name of Arun Textile Mills. Amrit- 
gar was started by Ram Parkash, respon- 


dent No. 3, vide Exhibits D. 23/A, D. 17/A, 


D. 19/A, D. 21/A, D.20/A, D. 22/A and 
D. 18/A. Business concern known as 
Sialkot Textile Mills was purchased by 
Smt, Shakuntla Devi, respondent No. 4, 
and Tilak Raj, respondent No. 5, in 1962 
vide Exhibits D. 6 and D. 8. Business 
concern known as New India Silk Mills 
was solely owned by Jugal Kishore, res- 
pondent No. 2, vide Exhibit D. 29, Ð, 28, 
D. 30, D. W, 1/2 and D. W, 1/3. . 
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16. In point ‘of time the first property 


' to be acquired by’ respondent No. 1 was 


1/2 share in two shops in December, 1931, 
i, e, about seven years of starting the 
partnership business in the name and 
style of M/s Kesar Singh Piara Singh, in. 
which he had -/4/- share. According to 
the umrebutted statement of Parma Nand, 
D. W.°13, grandfather of the appellant, 
had died more than 17 years before 1947 
though exact date of his death has not 
been brought on the record. He worked 
as employee in a firm for 17 years on a 
yearly salary of Rs. 225/-. It is quite 
reasonable to conclude from the evidence 
on the record thet before 1924 respondent 
No. 1, father of the appellant, could not 
establish himself so:as to have a suffi- 
cient earning to spend on the household 
requirements, the education of the child- 
ren and also to spare, During this period, 
it is but natural that the amount of Rs. 
4,000/- obtained as a result of sale of 
shops must have been utilised to meet the 
day-to-day expenses. If he had any spare 
money, he would have invested some 
capital in the partnership business of 
M/s. Kesar Singh Piara Singh, As its 
partner he was income-tax assessee 
showing that he had. sufficient income 
from his own labour, he took about seven 
years before he was in a position to pur- 
chase any property. Tn these circumstan- 
ces, the only justifiable conclusion is that 
there was no joint family nucleus with 
respondent No, 1, which could be utilised 
for the purpose of purchasing any pro- 
perty or starting any. business so that 


the income of the same could be treated - 


as a joint family property or fund. 

17%. It ig settled law that whereas 
there is a presumption in’ law regarding 
the jointness of a Hindu family between 
the father and his sons, there is no pre- 
sumption that any’ property in 
the hands of the father is a joint Hindu 
family property. A reference may be 


- made to a decision of their Lordships of 


the Supreme Court in Srinivas Krishnarao 

Kango v. Narayan Devji Kango, A I'R 

1954 S C 379, wherein it was held as 
under (at 382) :— 


“Proof of existence of a joint family. 
does not lead to the presumption that 
property held by any member of the fa- 
mily is joint, and the burden rests upon 
any one asserting that any item of pro- 
perty was joint, to establish the fact. 
But where it is established that the family 
possessed some joint property which 
from its nature and relative value may~ 
have formed the nucleus from’. which 
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the property in question may have been 
acquired, the burden. shifts’ to the party 
alleging self acquisition to establish 
affirmatively that the property was ac- 
quired without the -aid of the joint fa- 
mily . property.” 

18. The learned counsel has relied 
upon Mallappa Girimallappa Betgeri v. 
R. Yellappagouda Patil A, I. R. 1959 S. C. 
906, K. V. Narayanaswami Iyer v. K. V. 
Ramakrishna Iyer A. I. R. 1965 S, C. 289, 
and Prem Nath v. Commr. of Income-tax 
Delhi and Rajasthan, A. I. R. 1967 Punj. 
1. (FB). None of these decisions advances 
the case of the appellant. In Mallappa 
Girimallappa Betgeri’s case (supra) it 
was held as under (at P. 908).:— 


“Where the manager of a joint Hindu 
family acquired, certain properties in his 
own name and there was sufficient nuc- 
leus of joint family property out of which 
those properties might have been acquir- 
ed and apart from those properties the 
manager had no other source of income, 
the presumption arises that the newly 
acquired properties were the properties 
of the joint family. Unless that presump- 
tion was rebutted, it must prevail.” 


In the present case, neither there is 
any material to warrant -the conclusion, 
as discussed above, that there was suffi- 
cient nucleug of joint family property 
out of which the properties in dispute 
could be acquired nor can it be said that 
respondent No, 1 did mot have any other 
source of income with which these pro- 
perties could be purchased, On the other 
hand, the amount of Rs, 4,000/- was too 
meagre to constitute joint family pro- 
perty’s nucleus and. the same must “have 
been spent in the course of years to meet 
the routine domestic expenses and the 
education of the children. Besides, res- 
pondent No. 1 had definitely a source of 
income by entering into a partnership 
business, which could be utilised by him 
in purchasing the properties in dispute. 


19. In K. V. Narayanswaini  Iyer's 
case (supra) (AIR- 1965 SC 289) it was 
held that where at the date of acquisi- 
tion of a particular property the joint 
family had sufficient nucleus for acquir- 
ing the same, the property so purchased 
should .be presumed to be acquired from 
out of family funds, 

20. In Prem Nath’s case (supra) (AIR 
1967 Punj. 1 (FB) the question under 
consideration was under the Income-tax 
Act as to whether income of the joint 
Hindu family should be treated as his 
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own individual income or the income of 
Hindu undivided family, It was held that 
if it can be shown that there was no aid 
taken from the family funds, directly or 
indirectly, in earning the income which 
was earned entirely or predominantly 
due to the personal exertions of the 
member without detriment to the funds 
of the family, the income would remain 
the individual income of the member and 
taxable in his hands, 




















21. From the ratio of the above deci- 
sions it is clear that the person who as- 
to be 


In order to be successful in 
this he should either prove that the pro- 
perty was inherited from the common 
ancestor and as such being ancestral pro- 
perty it should be presumed to be joint 
family property. In the alternative, satis- 
factory evidence has to be led to war- 
rant a conclusion that the property was 
acquired with the aid of joint family 
nucleus which, in its turn, has to satisfy 
a further test that such a nucleus was 
sufficient to acquire the property in ques- 
tion. In order to come to a conclusion 


fact that the Karta or any 
member of the joint family acquiring the 
same had other source of income also 
from which the property in question was 
in fact acquired is also relevant and has 
a material bearing for determination of 
the controversy. In the present case, the 
only evidence is that Parma Nand, the 
father of the appellant, was in possession 
f a joint family nucleus of only Rs. 
4,000/- as a result of a sale of the ances- 
ral property. There are circumstances to 
show that this nucleus must have exhaus- 
ted itself before the property in question 
was acquired or purchased, mor could 
this nucleus be considered sufficient for 
the purpose of acquiring this property. 
Besides, Parma Nand had an independent 
income from which the property in ques- 
tion could be acquired, 


22. For the reasons mentioned above, 
there is no merit in this appeal. The 
judgment and decree of the trial Subor- 
dinate Judge is upheld and the appeal is, 
dismissed with costs. 


Appeal dismissed. 
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Ramji Lal and others, Petitioners’ v. 
The State of Haryana and others, Res- 
pondents. 

Civil Writ Petn. No. 7988 of 1878, 
D/- 8-4-1977, 

(A) Constitution of India, Art, 226 (3) 
— Punjab Panchayat Samitis and Zilla 
Farishads Act (3 of 1961), S. 102 (1) — 
Alternative remedy — Wlegal resolution 
by Panchayat Samiti — Aggrieved party 
must seek remedy under S. 102 — Writ 
petition not maintainable. 


A person aggrieved by an illegal reso- 
lution of a Panchayat Samiti can get it 
cancelled under S. 102 of the Act and a 
petition under Art. 226 of the Consti- 
tution is barred, (Para 4) 
` The aggrieved person has a right to 
approach the Government under S. 102 
notwithstanding the fact that it is not 
specifically mentioned in that section 
that an aggrieved person can apply for 
seeking redress in such a case, (Para 5) 

Further, the fact that no statutory ' 
period of limitation has been provided 
to seek remedy under S. 102 dogs not 
mèan that an aggrieved party cannot at 
all make an application under that sec- 
tion to seek his relief covered by the 
provisions thereof. (Para 7) 

(B) Constitution of India, Art. 226 (3) 
(as amended by Constitution 42nd 
Amendment) — Article in amended form 
applies to petitions pending before the 


. High Court on 1-7-1977 — Alternative 


remedy available to petitioner — Peti- 
tion abates. (Paras 6, 8) 


Cases Referred: Chronological Paras 
1964 Cur LJ 255 (Punj) 4 

Anand Sarup with K. G. Chaudhary 
and M. L. Bansal, for Petitioners; C. D. 
Dewan, Advocate-General, Haryana with 
Naubat Singh, for Respondent Nos. 
1 to 3. 


ORDER: — Ranji Lal, Chairman of 
the Panchayat Samiti, Hissar JI, and four 
members of the aforesaid Panchayat 
Samiti have in this writ petition chal- 
lenged the proceedings of the meeting of 
that Samiti held on 19th Nov., 1976. In 
that meeting, two resolutions were pas- 
sed. By one resolution, the motion asking 
Shri Ramji Lal, petitioner No. 1, to 
vacate the office of the Chairman of that 
Samiti was accepted and by the other 
Tesolution, Shri Anand Dev, respondent 
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No. 5, was elected as the new Chairman 
of the Samiti. It is alleged that the en- 
tire proceedings of that meeting are 
illegal and null and. void on the grounds 
mentioned in the petition and, therefore, 
those may be quashed. Im other words, 
the primary relief sought for in the writ 
petition is that the first resolution re- 
quiring petitioner No. 1 to vacate the 
office of- Chairman of the Samiti is 


liable to be quashed as it was passed in - 
excess or abuse of the powers conferred 


by or under the Punjab Panchayat 
Samitis and Zilla Parishads Act, 1961, 
hereinafter referred to as the Act, and 
also that it was not legally passed. 


2. Mr. C. D. Dewan, learned Advo- 
cate-General, Haryana, appearing for 
respondents Nos. 1 to 3, has raised a 
preliminary objection that when an al- 
ternate remedy to seek redress sought 


for is provided by amd under the provi- © 


sions of the Act and the petitioners can 
legally avail of that alternate remedy, 
this Court should refuse to exercise its 
. power under Art. 226 of the Constitu- 
.tion, I have heard him and also 
Mr. Amand Sarup, learned counsel for 
the petitioners, on this point. In my 
opinion, there is a good deal of force in 
the above submission made by Mr. 
Dewan. : 


3. Under Art. 226 (1) (b) of the 
Constitution, the High Court has power 
to issue, to any person or authority, 
including in appropriate cases, any Gov- 
ernment, certain writs, subject to the 
provisions of Art, 131-A and Art. 226-A, 
for the redress of any injury of a sub- 
stantial nature by reason of the contra- 
vention of any other provision of the 
Constitution, or any provision of any 
enactment or ordinance or any order, 
rule, regulation, bye-law or other instru- 
ment made thereunder, Clause (3) of the 
same Article lays down as under :— 

“No petition for the redress of any in- 
` jury ‘referred to in sub-cl. (b) or sub- 
clause (c) of cl. (1) shall be entertained 
if any other remedy for such redress is 
provided for by or under any other law 
for the time being in force.” 

Section 102 (1) (a) and (b) of the Act 
reads as under :— 

"192, (1) The Government may, 


by 


order in writing, cancel any resolution’ 


passed by a Panchayat Samiti or any 


` Standing Committee thereof, if in their 


opinion, such resolution : 
(a) is not legally passed; or 
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(b) is in excess or. abuse of the powers 
conferred by or under this Act or any 
other law; or”. ; 


4. According to the allegations made 
in the petition, the resolution passed by 
the members of the Samiti accepting the 
motion for removal of Ramji Lal peti- 
tioner No. 1 from the office of Chairman 


‘in its meeting held on 19th Nov., 1976, 


was illegally passed and that it was alse _ 
passed in excess or abuse of the powers 
conferred by or under the Act on the 
Panchayat Samiti. That being so, the 
State Government can be approached by 
way of making an application to it under 
S. 102 of the Act to get that resolution 
cancelled on those grounds, This view 
finds support from the decision of the 
Division Bench of this Court in Ranjit 
Singh v. State of Punjab, 1964 Cur LJ 
(Punj) 255. Im that case, it was held as 
under :— 

“The impugned order of the Governor, 
Annexure ‘C’ has not set aside the elec- 
tion of the petitioner. All that has been 
done is that the resolution which. was 
passed on 2nd August, 1963, has -been 
cancelled. It cannot be said that the first 
resolution removing the third respondent 
from the office of the Chairman can be 
challenged by way of an election peti- 
tion under S. 121 and there is nothing 
to suggest that the power of the Gov- 
ernment does not extend under sub-s. (1) 
of S. 102 of the Act to cancel a resolu- 
tion which is not passed in conformity 
with the provisions of the Act even 
though it may lead consequentially to the 
resulting election being made ineffective. 
Indeed no election of the petitioner as a 
new Chairman could have taken place 
unless the third respondent had been 
validly ‘removed under the first pro- 


-viso of sub-s. (1) of S. 18 of the Act. 


If it were a matter of the election of the 
petitioner as a Chairman it could have 
been challenged only by way of am elec- 
tion petition. The first resolution remov- 
ing the third respondent from his office 
not being such a matter can certainly 
be cancelled by the Government under 
sub-s. (1) of S. 102 and nothing has been 
said about the second resolution in the 
impugned order.” 

In the aforesaid authority, it has been 
laid down that the power of the Govern- 
ment does extend under sub-s. (1) of 
S. 102 of the Act to camcel the resolution 
which is not passed in conformity with 
the provisions of the Act even though it 
may lead consequentially to the resulting 


“election being made ineffective, That 
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being so; the provisions of ck (3} of 
Art, 226 of the Constitution are muy 
attracted in this case. 

-§& It kas been ‘contended by Mr. 
Anand Sarup that mo right is: given to 
the aggrieved persons (the petitioners in 
this. case) ‘to. approach the State Govern- 
ment under S. 102 ef the Act and, as 


such, this: section does. not. provide any- 


_ alternative remedy to them to seek their 
redress and consequently they are fully 
. justified im coming to this. Court for 
secking- redress for the injury done to 
them by passing of the. impugned resolu- 
tion. I find no merit in this submis- 
sion. Tt was mot to be specifically men- 
tioned in S. 102 of the Act that aggrieved 
persom cam approach the Government 
under that sectiom for seeking bis re- 
dress. The Government has been given 
the power under that section and that 
power can surely be exercised by the 
Government whem amy aggrieved party 
approaches, the Government. under the 





lief.. Ix S. 115, Code of Civil Procedure, 
_ power of revision has beem givem to the 

High Court amd. im that section it is no- 
where mentioned that am aggrieved 
_party cam approach: the High Court under 
that sectiom All the same, aggrieved 
parties make applications requesting the 
High Court. to exercise its power under 
S, 155 ibid ang thereupom the High 
Court does exercise its power given 
under that -sectiom in deserving cases, 
Thus, I would overrule the above con- 
tention of Mr. Amand Sarup. 


l 6& The second point raised by: him is 

that the amendment of Art. 226 was 
made vide S 58 of the Constitution 
(4nd Amendment) “Act, 1976, which 
came into foree om Ist Feb., 1977, and as 
this writ petition was filed on 2tst Nov., 
1976, Art. 226 im its: amended form is not 
applicable to this writ petition. This 
argument also is without any force. Sec- 
tion 58 of the Constitution (42nd Amend- 
ment) Act, 1976, makes Art. 226 in its 
amended form applicable even to the 
petitions pending -befere the High Court 
om ist Feb., 1977, from which date the 
said Constitution Amendment Act, by 

which Art, 226 .and other provisions of 
the Constitutiom were amended, came 
into force. 

7. The lasi point urged with regard to 
the preliminary objection by Mr. Anand 
Sarup is that no statutory period of Hmi- 
tation has ‘been provided to seek remedy 
from the Government under S, 102 of the 
Act and, therefore, the aggrieved party 
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provisions of this section to get the re- 


_be taken. 


A. LR 


(the petitioners fn this case) is not ex- 
pected to -make an application. under 
S. 102 of ‘the Act to the Government. 
This argument too is devoid of ariy force. 
However, if statutory period of limitation 
is not provided, then it does not mean 


‘that the aggrieved party -cannot-at all 


make ‘an application to the State. Gov- 
ernment under S. 102 of the Act to seek 
his relief covered’ by’ the provisions of 


- this section. 


8. For the reasons given above, I ac- 
cept the preliminary objection raised on 
behalf of respondents Nos..1 to 3 and 
hold that since an ‘alternative remedy to 
seek redress of the-injury sought for in 


this writ petition from another authority 


under the Act is available to the peti- 
tioners, this writ petition, in view of thej. 
provisions of Art. 226 (3) of the Consti- 
tution, read with S. 58-of the said Consti- 
tution Amendment Act, stands- abated. 
Accordingly, it is dismissed as such. No 
order as to costs, 

Petition dismissed, 
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K. S. TIWANA, JJ. 

P. S. Bhatnagar,. Appellant v. State of 
Punjab and, others, Respondents, 

Letters Patent: ic No, 249 of 1976, 
D/- 10-2-1977." . 

(A) Motor: Vehicles Act (4 of 1939), 
S. 110-A (3) Proviso — Application for 
compensation — Condonation of delay. 

The plea'of condonation of delay has 
to be judged in the light of seriousness 
of the injuries suffered by the claimant. 
The Court has to take into consideration 
the over-all circumstances and while 
deciding the question of ‘sufficient cause’ 
a too technical view does not: deserve to 
(Para 7) 

Anno: AIR Comm., M. V. Act, S. 110-A, 
N. 3. 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B—Compensation under the head 
of pain and suffering — Grant of — 
Principles. , 

The Tribunal should award to injured 
eat such a sum of money as will put- 

him in the-same position as he would — 
have been in if he had not sustained the 


“(From judgment of M. L. Verma, J. in 
F. A.O. No. 203 of 1972, D/- 7-4-1976). 
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injuries. The. principle is sometimes 
referred to as the principle of restitutio 
in integrum; but it is manifest that no 
award of money can possibly compensate 
a man for the grievous injuries suffered 
by him, The principle, therefore, affords 
a little guidance. in the assessment of 
damages for the pain and suffering 
undergone and for the impairment which 
results from the injuries and im fixing 
such damages the Judge can do no more 
than an endeavour to arrive at a fair 
estimate taking into account all the rele- 
vant considerations, There can be no 
gainsaying that money cannot renew a 
shattered human frame, Still, the law 


has said that. pain and suffering is a head” 


of damage for which monetary compen- 
sation can be awarded and so the Court 
must do the best it can to be of assist- 
ance to it, (Para 14) 

Anno: AIR Comm, M. V. Act, S. 110-B, 
N. 2. 

(C) Motor Vehicles Act (4 of 1939), 
S. 110-B — Compensation for loss of 
earning power in future. 

It has to be envisaged that an able. 
bodied man even after retirement would 


like to utilise his energy by taking some. 


job or doing some business’ especially 
when a person is a skilled worker, ie, 
an effident Engineer, ` (Para 15} 

Anno: AIR Comm., M V. Act, S. 110-B, 
N. 2. 

Cases Referred : Chronological Paras 
(1956) 1 WLR 51.: (1956) 1 All ER 108 

Waldon v. War Officer ` 13 
i900 AC 113 Owners of the Steamship 

Mediana v. Owners, Master and Crew 

of the Light-ship “Comet” © B 

L. M. Suri with R. M. Suri, for Ap- 
pellant; J. S. Wasu, Advocate-General, 
Punjab with S. K. Sanyal, A, A. G. Pun- 
jab and Kulwinder Singh (for Nos. 1 to 
3) and C. L, Ghai (for No. 5), Kuldip 
Singh, Bar-at-Law (for No. 2), for Res- 
pondents. 

PREM CHAND JAIN, J.: — P. S. 
Bhatnagar has filed this appeal under 
Cl, 10 of the Letters Patent against the 
judgment of a learmed single Judge of 
this Court, D/- 7-4-1976, by which his 
appeal (F. ‘AO, No, 208 of 1972) was dis- 
missed, 


2. The facts of the case may briefly 
be stated thus: 

The appellant, who was posted as 
Chief Design Engineer of Bhakra and 
Beas Projects and B. R. Palta, the then 
General Manager of the Bhakra Control 
Board, were travelling in the Beas Pro- 
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ject Car No, PNH-1424, which was pro- 
ceeding from Nangal via Jullundur to- 
wards Talwara on July 5, 1987, when at 
about 4.P.M. on the intersection of- Jul- 


‘lundur by-pass GT. Road and Hoshiar- 


pur-Jullundur Road, there was collision 


` between the said car and the Punjab 
Roadways Bus No, PN@-908, which was 


proceeding towards Jullundur City from 
Jandu Singha and Bhakra. The car was 
driven by Sulekhan Singh and Kashmira 
Singh peon was sitting on the front seat 
while P, S. Bhatnagar and B. R, Palta 
were sitting on the rear seat. As a re- 
sult of the accident all the occupants of 
the car sustained injuries. The bus was 
driven by Shankar Singh driver. ‘Both 
P. S. Bhatnagar and B. R. Palta receiv- 
ed serious injuries in fhe accident and 
had te be removed to the hospital, The 
appellant filed a claim application before 
the Motor Accident Claims ‘Tribunal, 
Jullundur, on Nov, 23, 1967, which was 
later on amended on Feb. 5, 1968, 
Claiming Rs, 9,55,000/- as compensation 
from the respondents on account of ex- 
penses incurred by him on the medical 
treatment of the injuries sustained by 
him and the effects thereof It was alleg- 
ed in the application that he had sustain- 
ed a fracture of deft arm and injury to 
the head, as a result of which ‘he was 
completely disabled for the rest of ‘his 
life and that the accident had primarily 
occurred due to rash and negligent driv- 
nig of bus by Shankar Singh. The res- 
pondents resisted the claim -of the appel- 
lant. On the pleadings of the parties, the 
Tribunal settled the following issues :— 

“1. Is the. claim application within. time 
and if not, are there ‘sufficient reasons 
to condone the delay ? , 

2. Was the accident due to any negli- 
gent act of the driver of the car, or fhat 
of both drivers and with what effect ? 

3. What should be the quantum of 
compensation due, if any, and from 
whom to whom? 

4. Relief.” 

3. The parties leq their evidence. 
Issues Nos, 1 and 2 were answered in 
the negative while on Issue No. 3 the 
Tribunal held that the appellant could 
claim compensation to ‘the tune of 


` Rs. 7,000/- only. As a result of the find- 


ings on Issues Nos, 1 and 2, the elaim 
of the appellant was dismissed, 


4, Feeling aggrieved from the award 
of the Tribunal, the appellant preferred | 
an appeal which, as earlier observed, was 
dismissed by a learmed Single Judge of 
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this Court, leaving the parties to bear 
their own costs. Hence the present 
appeal. 

5. The first contention raised before 
us by.Shri Suri, learned counsel for the 
appellant, was that the finding of the 
learned Single Judge on Issue No, 1 
affirming that of the Tribunal that the 
appellant was unable to make out 
“sufficient cause” for condoning the de- 
lay in making the claim application could 
not legally be sustained. According to the 
learned counsel, the physical disability 
suffered by the appellant was such which 
by itself was sufficient to condone the 
delay in filing the claim application, It 
was further submitted by the learned 
counsel that the learned Single Judge ac- 
cepted the explanation of delay up to 
Nov. 1, 1967, and that those very circum- 
stances continued to exist which prevent- 
ed the appellant from filing the applica- 
tion later on with the result that even 
the period from Nov. 1, 1967 to Nov. 28, 
1967, had also been satisfactorily ex- 
plained by the appellant for not making 
the application. On the other hand, the 
learned Advocate-General submitted 
‘that the finding of the learned Single 
Judge was based on the appreciation of 
the entire evidence, and that such a find- 
ing could not legally be disturbed in 
appeal, 


6. After giving our thoughtful consi- 
deration to the entire matter, we are of 
the view that there is considerable force 
in the contention of the learned counsel 
for the appellant, As earlier observed, 
the learned Single Judge found that 
sufficient cause existed up to Nov. 1, 1967, 
for not making the application as it was 
` on that date that the appellant was dis- 
charged from All-India Medical Institute 
of Delhi. After recording that finding, 
the learned Single Judge held that there 
was no sufficient cause for condoning the 
delay between Nov. 1, 1967 and Nov. 29, 
1967, when the claim application was 
made, In the claim application, the ex- 
planation given for the delay reads as 
under :— 


“As a result of the numerous injuries 
(which will be proved later), the appli- 
cant became unconscious. He was re- 
moved to Civil Hospital, Jullundur, As 
his case was very serious, he was remov- 
ed to Post-Graduate Medical Institute, 
Chandigarh in unconscious state. He was 
admitted there till 20-8-1967 when he 
was removed to All India Medical Insti- 
tute, New Delhi for further treatment. 
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He had severe fracture of left arm and 
head. His left side was completely para- 
lysed. He wag admitted to All India 
Institute, New Delhi for about 2 months. 
He is still in bed half-paralysed hovering 
between life and death. He has been 
completely disabled for the rest of his 
life for any activity. One person is needed 
to look after him all the 24 hours, He 
was offered a United Nations Assignment 
at Rs. 8,000/- P.M. which he could not 
accept due to this accident, The injury 
was so severe that he is still in bed com- 
pletely disabled. This is the reason for 
delay in filing the claim application 
Claim application was not filed earlier 
as even the doctors were not sure whe- 
ther the applicant will live.” 


7. From the perusal of the aforesaid 
‘reasons which have been enumerated by 
the appellant, there can be no manner 
of doubt that the severity of the injury 
was such which made him completely 
disabled, The plea of condonation of de- 
lay has to be judged in the light of the 
serious injuries which were suffered by 
the appellant in the accident, It is cor- 
rect that in the original application it had 
not been mentioned that it was loss of 
memory that had prevented him from 
making the application in time or that 
he had come to know about the parti- 
culars of the accident from his wife, 
daughter or from any other person, in- 
cluding the doctors, only a few days 
prior to the filing of the claim applica- 
tion. But these omissions by themselves 
would not be sufficient to hold that no 
sufficient cause was shown by the appel- 
lant for the condonation of delay. It is 
correct that the appellant had come out 
of the hospital on Nov. 1, 1967, and had 
been permitted to resume his duties on 
Nov, 2, 1967, but there is no gainsaying, 
as it was admitted at the bar, that the 
appellant was allowed to join duty on 
compassionate grounds and that after 
joining the duties he did not do any ac- 
tive work. If the question of limitation 
is judged considering the seriousness of 
the injuries suffered by the appellant, 
then the irresistible conclusion that can 
be arrived at is that a person who would 
suffer such serious injuries would first 
think: of getting back to his normal 
health rather tham of thinking to file a 
claim application. The appellant had suf- 
fered great mental shock on the receipt 
of the serious injuries. The wife, the 
daughter and other relations in the 
ordinary course must mot have thought 
if proper to tell him’ as to how and 
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under what circumstances did he suffer 
those injuries, Dr. D. R., Gulati,: Profes- 
sor of Neurosurgery, was examined as 
A A 5, and he,~in cross-examination, 
stated :— . 


“In the present case, complete rece- 
very is not possible, but Mr. Bhatnagar 
might be. able to walk without a stick. 
As far as his arm is concerned, it will 
be useless for all practical purposes,” 
{t was very vehemently contended by 
the learned Advocate-General that it 
sounds very improbable that after having 
come out of the hospital, the, appellant 
would not like to know the cause of the 
injuries or that he would not think of 
filing a claim application. The argument, 
- in the circumstances of the ‘case, is not 
sustainable, As earlier observed, in the 
fnstant case the nature of the injuries 
-and the disability caused as a result of 
those injuries was such which must not 
have allowed the appellant or the atten- 
dants to. think of giving preference to - 
the filing of the claim application over 
the recovery of the injured, We have to 
take into consideration the overall cir- 
_Jeumstances and while deciding the ques- 
` Ition of ‘sufficient cause’ a too technical 
iew does not deserve to be taken. It 
may be observed at this stage that we 
are not adverting to the amended appli- 
cation at all and have tried to confine 
ourselves to the allegations made in the 
original claim application in support of 
the plea for condonation of delay. 


` § Further, we find great force in the 
contention of Mr. Suri, learned counsel, 
that if delay upto Nov. 1, 1967, could -be 
condoned, there was no reason for not 
condoning the delay upto Nov. 29, 1967, 
as those very reasons continued to exist 
upto Nov. 29, 1967. Thus viewed from 
any angle, we are unable to agree with 
the learned Single Judge that the appel- 
lant had not made out a case for condon-- 
ing the delay from ‘Nov, 1, 1067 till 
Nov. 29, 1967, and accordingly, reverse 
that finding and hold ` that. sufficient 
cause has been shown by the appellant 
for not making the application till 
Nov. 29, 1967, and accordingly condone 
‘the delay, 


9. This brings us to the merits of the 
controversy. Mr. Suri, learned counsel 
for the appellant, contended that the 
amount of compensation awarded was 
grossly inadequate and that the appellant 
was entitled to more compensation. On 
the other hand, the learned Advocate- 
General submitted that the learned 
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Single Judge has assessed the compensa- 
tion correctly and that no ground had 
been made out for the enhancement of 
the compensation, ` 

10. After giving our thoughtful consi- 
deration to the entire matter in the light 
of the various decisions cited at the bar, 
we are of the view that the amount of 
compensation awarded by the learned 
Single Judge is inadequate and that the 
same deserves to be enhanced. The Tri- 
bunal fixed the amount of compensation 
at Rs. 7,000/-,-while the learned Single 
Judge enhanced the same to Rs. 14,200/-. 
The learned Single Judge made three 
heads under which the compensation for 
injuries sustained in an accident could 
be claimed, which read as under :— 
**(a) Pecuniary compensation amount, 
fe, which had been spent by the injur- 
ed on the medical treatment, : 
. (b) Compensation for pain and agony 
which had been caused by the injury or 
injuries to the injured, and 

(c) Ordinary compensation, ie, the 
damage to be suffered by the injured due 
to the effects including the deformity 
caused by the injury or injuries. 

11. So far as the first head is con- 
cerned, the learned Single Judge award- 
ed an amount of Rs. 2,000/- which was 
proved to have been incurred by the ap- 
pellant for obtaining treatment from Dr. 
P. Chamchani. Mr. Suri, learned counsel, 
could not persuade us to enhance the 
amount to which the appellant might be _ 
found entitled to under head (a) as he 
was a Government employee and even 
after retirement he is entitled to reim- 
bursement for the medical bills. In this 
situation, we are not inclined to award 
any more amount in respect of head (a). 


12. This brings us to the amount of 
compensation that the eppellant is enti- 
tled under heads (b) and (c). 

13. It may be observed at the outset 
that the proper compensation of damages 
is a question of fact in each case. 
Singleton L. J., observed in Waldon v. 
War Office, (1956) 1 WLR 51, that “no 
one knows what is the right sum of 
damages in any particular case, and no 
two cases are alike.” The Earl of Hals- 
bury L. C. in Owners of the Steamship 
“Mediana” and Owners, Master and Crew 
of the Lightship “Comet”. The “Media- 
na”. (1900) AC 113, observed thus:— 
“fake the most familiar and ordinary 
case, how is. anybody to measure pain 
and suffering in moneys counted? No- 
body can suggest that you can by any 
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arithmetical calculation establish what is 
the exact amount of money which would 
represent such a thing as the pain and 
suffering which a person has undergone 
by reason of an accident. In: truth, I 
think it would be very arguable to say 
that a person would be entitled to no 
damages for such things. What manly 
mind cares about pain and suffering 
that is past? But mevertheless the law 
recognises that as a topic upon which 
damages may be given,” 


14. The broad general principle which 
should govérn the assessment of damages 
in cases such as this is that the Tribunal 
should award to injured party such a 
sum of money as will put him in the 
same position as he would have been in 
if he had not sustained the injuries. The 
principle ig sometimes referred to as the 
principle of restitutio in integrum; but 
it is manifest that no -award of money 
cam possibly compensate a man for such 
grievous injuries as the appellant in this 
case has suffered. The principle, there- 
fore, affords a little guidance in the 
assessment of damages for the pain and 
suffering undergone and for the impair- 
ment which results from the injuries and 
in fixing such damages the Judge can do 

o more than an endeavour to arrive at a 
fair estimate taking into account all the 
relevant considerations, On the date of 
occurrence, the appellant was quite 
energetic and healthy man. As a result of 
the accident, he has been reduced to a 
powerless and helpless person with 
every enjoyment of life destroyed. There 
can be no gainsaying that money cannot 
renew a shattered human frame. Still, 
the law has said that pain and suffering 
is a head of damage for which monetary 
compensation can be awarded and so the 
Court must do the best it can to be of 
assistance to it. As is evident from the 
injuries, the appellant’s health has been 
irreparably injured to such a degree as 
to render life a burden and ‘source of 
utmost misery, He has undergone a great 
amount of pain and suffering, The proba- 
bility is that he will never recover. His 
condition is at once helpless and hope- 
less. Keeping in view all these circum- 
stances, we are of the view that the 
amount of Rs. 4,000/- awarded for pain 
and suffering was wholly inadequate. 
From the evidence present on record, 
it is clear that the appellant had re- 
mained unconscious “for about 6 days 
after the occurrence and he had to re- 
main as indoor-patient in hospitals includ- 
ing the Post-Graduate Institute, Chandi- 
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garh, and -All Imdia Medical Institute; 
Delhi, from. July 6, 1967 upto Nov. 1, 
1967. The injuries received by him in- 
cluded a fracture of the left arm and in< 
jury to the head which had caused para- 
lysis of his left side, The learned. Single 
Judge has rightly observed that this 
must have caused an extreme pain and 
agony which not only persisted for 
about four months during which period 
the appellant remained in the hospitals 
but is still continuing as the disability 
still continues. Taking into consideration 
the aforesaid factors, we find that the 
amount of compensation of Rs. 4,000/~ 
for the said pain and agony suffered by 
the appellant is wholly inadequate, As 
has been observed repeatedly, there can 
never be arithmetical computation of 
money which would represent such a 
thing as pain and suffering, but taking 
into consideration all the facts, we find 
that a total amount of Rs, 10,000/- would 
meet the ends of justice and would be a 


~ reasonable amount for the pain and agon 


suffered by the appellant. 


15. . The next contention raised by Mr. 
Suri, the learned counsel for the appel-. | 
lant, was that in addition to. an amount ` 
of compensation in respect of pain and 
suffering, the appellant was entitled to 
am amount of compensation for the losa 
of income which he had suffered because. 
of the disability suffered owing, to: the. 
injuries caused in the accident. The pre- 
cise contention of the learned counsel 
was that because of the permanent dis- 
ability caused, the appellant had Iost the: 
earning power in the future. The appel- 
lant was an able-bodied man and after 
retirement he wes likely to get a suitable 
job being an efficient, intelligent and 
hard working engineer throughout his 
career, The learned counsel submitted! 
that for a moment it could not justifiably 
be argued on behalf of the respondents. 
that. after retirement the appellant was. 
only entitled to the pension which he 
was getting and that he was not entitled 
to any amount of compensation in res- 
pect of the loss of earning power in the 
future. We find considerable force in this. 
contention of the learned counsel, There . 
can be no gainsaying that but for this 
accident the appellant would have done 
some job after retirement and atleast 
would have continued in the job for a 
period of five years safely with the good 
health which he had at the time of ac- 
cident, It was contended by the learned 
Advocate General that there is no evix~ 
dence on the record, mor has: any state~ 
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ment been made by the appellant that 
after retirement he would- bave done 
some work or that he would have been 
offered a job. In our view such a contin- 
gency could not arise as it has only. to be 
envisaged that an able-bodied man even 
er retirement would like-to utilise his 
by taking some job or 
business. especially 






power in the future, Having arrived at 
‘this finding, the mext question that re- 
quires determination is eas to what 
‘amount the appellant is entitled to in 
respect of the less ` of earning power in 
the future. At the time of retirement, 
the appellant was getting about Rs. 2,700/- 
After retinement there was every likeli- 
‘hood that the appellant would have got 
.a job in which he would have got a hand- 
some :salary and if mat more, then equal 
to the salary which he was getting at the 
time of the accident, As earlier observed, 
the appellant being an able-bodied per- 
son would have at least continued in 
service for five years after his retire- 
‘ment, Taking into consideration this 
period and im the Mght of the fact that 
the appellant is gettimg pension after his 
etirement, ‘we find that an ‘additional 
amount of Rs. 40,060/- would meet the 
ds of justice. as an amount of compen- 
ation for Joss of earning power in the 
future and accordingly; award this 
‘amount in favour of the appellant. 

16. The other item, to which our 
attention was drawn was the amount to 
which the appellant was entitled i. e, for 
keeping an attendant. From the evidence 
on the record, it is evident that the ap- 
pellant needs support of a person before 
he can walk and that this disability of his 
is permanent. Im this ‘situation, consider- 
ing ‘the status of the appellant, he is 
certainly entitled to keep an attendant 
for himself, Accordingly, we award an 
additional amount of Rs. 5,000/- as com- 
pensation for the attendant in addition 
to the one allowed by the learned Single 
Judge, 

17. This brings us to the contention 


that was raised by the learned Advocate. 


General that the finding of the learned 
Single Judge on issue No, 2 was errone- 
ous. It was sought to be argued by Mr. 
Wasu that fhe accident was due to the 
negligence of the driver of the car and 
that the finding of the learned Single 
Sudge that. the occurrence had taken 
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place due to the negligent driving of the 
bus by Shankar Singh is erroneous, We 
are afraid, we are not inclined to agree 
with the contention of the learned coun- 
sel, The learned Single Judge, after con- 
sidering the entire evidence, has come to 
a firm finding that the occurrence had 
taken place due to the negligent driving 
of the bus driver and we do not find any 
ground to take a contrary view other 
than the one arrived at by the learned 
Single. Judge. 


18. No other point was urged on. 
either side, -’ 


19. For the reasons recorded above, 
we allow this appeal to the extent that 
in addition to the amount awarded by 
the learned Single Judge, the appellant 
would be entitled to an additional am- 
ount of Rs, 51,000/~, the details of which 
have been given in the earlier part of 
the judgment, with proportionate costs. 

Appeal Allowed 
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AJIT SINGH BAINS AND S. P. 
. GOYAL JJ. . 
Haryana State, Appellant v. Pusa Ram 
and iothers, Respondents. 


F. A. F. O. No. 3 of 1972, D/- 22-9- 
1977.* . 


Motor Vehicles Act (4 of 1939), (as am- 
ended in 1969), Ss. 110 (1), 110-A (1) (a) 
— Injury to property simpliciter — 
Claim for compensation — (Interpretation 
of Statutes). 


It is well settled principle of inter- 
pretation of the statutes that where the 
Court is faced with a choice between a 
wide meaning which carried out what 
appears to have been the object of the 
legislature more fully, and a narrower 
meaning which carried it out less fully 
or not at all, it will often choose the for- 
mer. Keeping in view the intention of the 
Legislature, it would be proper to give 
a wider meaning to the word ‘injury’ in 
Cl. (1) (a) of S. 110-A so as to include in- 
jury to the property also. The person, 
whose property has been damaged in a 
Motor Accident would, therefore, be the 
person who has sustained the injury 
within the meaning of S. 110-A (1) (a). 


*(From order of R. L. Garg (Addl. Dist. 
and S. J.) Motor Accident Claims’ Tri- 
bunal, Hissar D/- 5-10-1971). 
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The claim for damages to property sim- 
pliciter is, therefore, within the cogniz- 
ance of the Tribunal. 
(Guj) and 1976 Acc CJ 95 (Madh Pra) Rel. 
on; 1940 AC 1014, AIR 1972 Guj 244 and 
AIR 1971 Punj 144, Ref. (Paras 5, 7) 
Cases Referred: Chronological Paras 


1976 Ace CJ 95 (Madh Pra) q 
1975 Acc CJ 455 (Guj) 7 
AIR 1972 Guj 244 : 1973 Ace CJ 149 4 
AIR 1971 Punj 144 : 1971 Acc CJ 37 4 
(1970) 72 Pun LR 932 3, 4 
1940 AC 1014 : (1940) 3 All ER 549 Nokes 

v. Don Caster Amalgamated Collieries 

Ltd. q 

Gian Singh, for Appellant; V. P. 
Gandhi, for Respondents. 


S. P. GOYAL, J.:— This appeal from 
the order of the Motor Accident Claims 
Tribunal, Hissar (hereinafter referred to 
as the Tribunal), dated Oct. 5, 1971, rai- 
ses an interesting point of law as 
to whether a compensation claim for 
damage to property simpliciter can 
‘be entertained and adjudicated upon 
by the Tribunal under Section 110 
(1) of the Motor Vehicles Act, 1939. 


2. The appellant-Haryana State pre- 
- ferred a claim application before the 
Tribunal for an amount of Rs. 3,000/- by 
way of compensation on the allegations 
that five buffaloes of the progeny Test- 
ing Farm, Hissar, owned by the State, 
were killed by rash and negligent driv- 
ing of Truck No. HRH-7467 on Sept. 17, 
1970 by Duli Chand driver. 


3. The claim was contested by the 
respondents who also raised a preliminary 
objection that the Tribunal had no juris- 
diction to entertain the same. Relying 
on Smt. Jaswant Kaur v. Ratti Ram, 
(1970) 72 Pun LR 932, the Tribunal up- 
held the plea of the respondents and dis- 
missed the petition. The correctness of 
this order is under challenge in this 

‘ appeal. 

4. Mr. V. P. Gandhi, the learned 
counsel for the respondents, does not 
dispute that the proposition laid down in 
Smt. Jaswant Kaur’s case ( (1970) 72 Pun 
LR $32) (supra) does not hold the field 
any more because of the amendment 
brought about in S. 110 by the Amend- 
ing Act No. 56 of 1969. He, however, 
sought to sustain the order of the Tri- 
bunal on another ground that no claim 
application is competent by a third per- 
son who has not received any bodily in- 
jury. To substantiate this argument, the 
learned counsel referred to the provisions 
of S. 110-A (1) and contended that under 


State v. Pusa Ram (S. P. Goyal J.) 
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sub-cl. (a) which alone could possibly be 
invoked in the present case, the claim ap- 
plication is competent only by the person 
who has sustained bodily injury. The 
argument of the learned counsel seems 
to be that the word “injury” in sub- 
cL (a) means only the bodily injury 
and that unless a person making a 
claim for damage to property has 
also received bodily injury in the 
accident, no such cliam would be 
maintainable. In support of his conten- 
tion, the learned counsel placed reliance 
on Farsubhai Altapbhai Saiyed v. Dul- 
labhbhai Bhagabhai Patel 1973 Ace CJ 
149 : (AIR 1972 Guj 244) and B. S. Nat 
v. Bachan Singh 1971 Acc CJ 37: (AIR 
1971 Punj 144) (supra). In Farsubhai’s case 
(supra) the provisions of S. 110-A (1) were 
interpreted prior to the amendment of 
S. 110 in the year 1969. On a combined 
reading of Ss. 110 (1) and 110-A (1), it 
was held that application before the Tri- 
bunal could be made only by a person 
who has sustained bodily injury and that 
the person who has suffered damage to 
his property as a result of the accident 
was not given the right to make such 
application. Prior to the amendment in 


ALR. 


the year 1969, the Tribunal had the.’ 


jurisdiction only to adjudicate claims for 
compensation in respect of accidents in- 
volving the death of or bodily injury to 
the persons arising out of the use of 
motor vehicles and it was only by the 
Amending Act No. 56 of 1969 that the 
claims respecting damage to the property 
of a third party were made triable by 
the Tribunal. So this decision - which 
was rendered prior to this amendment 
on the combined reading of S. 110 (1) 
and S. 110-A (1) is not of much help in 
the interpretation of the provisions of 
Cl. (1) of S. 110-A. So far as B. S. 
Nath’s case (supra) is concerned, what 
was relied upon by the learned counsel 
were some obiter dicta observations of 
C. G. Suri, J. according to which some 
corresponding amendments consequential 
to the changes made in S. 110 should 
have been made in the clauses of Sec- 
tion 110-A (1) which are supposed te 
give an exhaustive list of the categories 
of persons who can file application 
under the Act. These observations by 


-the learned Judge can hardly be said te 


contain any expression of opinion on the 
interpetation of the provisions 'of Sec- 
tion 110-A (1) and, therefore, are also 
of no help. 


5. It was next contended that though 
the provisions of S. 110 (1) were amend- 








| 
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ed so as to authorise the Tribunal to de- 
cide claims respecting damage to pro- 
perty yet no corresponding amendment 
was made in sub-s. (1) (a) of S. 110-A 
which necessarily implies that the Legis- 
lature intended to authorise the Tribunal 
to try only composite claims of bodily 
injury and damage to property and not 
the later claims simpliciter. We quite 
appreciate the ingenuity of the argument 
but find no substance in it. The bare 
reading of the amended S. 110 (1) would 
show that the Tribunal is now authorised 
to adjudicate upon claims or compensa- 
tion involving the death of or bodily in- 
jury to persons or damages to any pro- 
perty or both. The claim for damage to 
property simpliciter is, therefore, within 
the cognizance of the Tribunal. The 
Legislature probably did not deem it 
necessary to make any corresponding 
amendment in S. 110-A because the word 
injury is a word of very wide amplitude 
and includes both bodily injury and in- 
jury to property. According to dictionary 
meaning of the word “injury” means, 
“damage or hurt done or suffered by a 
person or thing.” As a general term, 
therefore, it means, hurt of any sort 
whether suffered by a person or a thing 
and the person whose property has been 
damaged in a motor accident would, 
therefore, be the person who has sustain- 
ed the injury within the meaning of 
CL (1) (a) of S. 110-A of the Act. 


6: Again S. 110-F of the Act expressly 
bars jurisdiction of Civil Court to en- 
tertain claims which can be adjudicated 
upon by the Tribunal. A claim for 
damage to property to the extent of 
Rs. 2000/- has been expressly made tri- 
able by the Tribunal after the amend- 
ment referred to above. The combined 
effect of the provisions of the two sections 
S. 110 (1) and S. 110-F necessarily is that 
claim for damage to property to the ex- 
tent of Rs. 2000/- is triable by the Tri- 
bunal and the jurisdiction of ‘the Civil 
Court is expressly barred. If the conten- 
tion of the learned counsel is accepted, 
the result would be that claim for damage 
to the property to the extent noted above 
‘would not be entertainable either by the 
Tribunal or by the Civil Court if the clai- 
mant has not also received bodily injury. 
Such an incongruous situation cannot be 
countenanced nor can such an intention 
be ascribed to the Legislature. 


7. The purpose of the amendment 
made in S. 110 (1) of the Act was ob- 
viously to provide .a speedy remedy for 
the settlement of the claims for damage 
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to property arising out of the use of 
motor vehicles. It is well settled princi- 
ple of interpretation of the Statutes that 
where the court is faced with a choice 
between a wide meaning which carries 
out what appears to have been the object 
of the Legislature more fully, and a 
narrower meaning which carries it out 
less fully or not at all, it will often 
choose the former. Reference in this 
respect may be made to Nokes v. Den 
Caster Amalgamated Collieries Ltd. 
(1940) AC 1014 where per Viscount Simon 
L. C. observed : 


“Tf the choice is between two inter- 
pretations, the narrower of which would 
fail to-achieve the manifest purpose of 
the legislature, we should avoid a cons- 
truction which would reduce the legisla- 
tion to futility and should rather accept 
the bolder construction based on the view 
that Parliament would legislate only for 
the purposes of bringing about an effec- 
tive result.” 


Keeping in view the intention. of the 
Legislature, it would be proper to give a 
wider meaning to the word “injury” in 
Cl. (1) (a) of S. 110-A so as to include in- 
jury to the property also. We are support-! 
ed in our view by a single Bench deci- 
sion of the Gujrat High Court in Ratan 
Singh Karsanbhai Nakum v. Isadkhan 
Gulamkhan, 1975 Acc CJ 455 where 
Desai, J. after noticing the observations in 
Parsubhai’s case (supra) held that: 


“these observations were made in the 
context of S. 110 (1) as it existed then. 
In fact, the aforesaid conclusion was 
arrived at by the learned Judge on a 
combined reading of S. 110 (1) and Sec- 
tion 110-A. We may adopt the same 
approach after the amendment, and try 
to solve the question posed before us by 
a combined reading of Ss. 110 (1) and 110-A 
as amended. It is quite clear that, in 
view of the amended S. 110 (1) the third 
person who is not bodily injured or 
whose property is damaged, is a person 
who has sustained the injury (not neces- 
sarily a bodily injury) as contemplated 
by CL (a) of S. 110-A (1) (a).” 
Similarly, in Shyambihari v. Shiv Singh 
1976 Acc CJ 95 (Madh Pra), Sohani, J. 
before whom reliance was placed on 


B.S. Nat’s case (supra) observed that this 


case was clearly distinguishable and was 
no authority for the proposition that in 
spite of an amendment made in sec- 
tion 110 of the Act, the word, “injury” 
should be given a restricted meaning. 
Learned Judge was, therefore, further of 
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the opinion that the word “injury” in 
the context of provisions of S. 110 of the 
Act as amended by Act No. 56 of 1969 
would also include injury to the pro- 
perty of the person. 

8. In view of the above discussion, this 
appeal is allowed, the order of the Tri- 
bunal is set aside and the case is sent 
back for further proceedings in- accord- 
ance with law. No order as to costs. 

A. S. BAINS, J.:— I agree. 

Appeal allowed. 
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Babu Ram and another, Appellants v. 
Keshwa Chand Joshi, Respondent. 

F. A. F. O. No. 58 of 1977, DJ- 23-8- 
1977.* 

Guardians and Wards Act (8 of 1890), 
S. 17 — Hindu Minority and Guardian- 
ship Act (1956), S. 6 — Appointment of 
guardian — Factors: to be considered. 

The following factors should be kept in 
mind while arriving at a decision to de- 
clare the appointment of a guardian of 
the minor :— 

1. The natural guardian should be given 
preference if his appointment is not found 
to be against the welfare of the minor, 
or unless he is found to be unfit. 

2. Preference of the minor, if he is 
sufficiently old, should be given due 
weight. 

3. The -only and the paramount consi- 
deration for the purpose of appointing a 
guardian is the welfare of the minor. 


Case law referred. (Para 5) 
_ In the instant case, the minor lived 
with his mother in the house of his 


maternal grand parents from his birth 
and was brought up and educated there. 
The mother did not live with her hus- 
band till her death. The minor was an 
intelligent High School student aged 14. 
He expressed emphatically before the 
Court that he wanted to live with his 
maternal grandparents and not his 
father. In view of these circumstances 
it was held that application of the father 
for guardianship could not be granted in 
the interest of the welfare of the minor 
which is of paramount consideration, al- 
though the father was in better financial 
position and in better health than the old 
grandparents. There was a justifiable 


*(From order of G. S. Kalra Sr. Sub. J., 
Jullundur, D/ 9-2-1977). 
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apprehension that the minor, if forced to 
part with the company of the grandparents, 
may become the victim of a terrible 
emotional upset. Parting of the minor 
from them after 14 years was likely to 
give rise to numerous complications, 
which may handicap the proper develop- 
ment of the personality of the minor. 
` (Para 6) 

Cases Referred: Chronological Paras 
1977 Cri LJ 723 (Pat) 
AIR 1974 Punj & Har 124 
ATR 1961 Punj 161 
AIR 1955 Mad 451 : 1955 Cri LJ 1192 
ATR 1950 Mad 320 
AIR 1937 Lah 481 : 170 Ind Cas 592 
AIR 1935 Mad 568 
AIR 1935 Mad 195 
AIR 1935 Mad 363 
ATR 1929 All 857 

R. K. Seth, for Petitioners; R. L. 
ae with Amar Dutt, for Respon- 
ent. . 


JUDGMENT:—This appeal is directed 
against the order of the Guardian Judge, 
Jullundur, dated 9-2-1977, whereby the 
custody of the minor was given to his 
father, the respondent. 


2. An application was made by the 
respondent for the custody of his minor 
son, Jiwan Pal alias Rajinder, born on 
28-1-1964 against the present appellants, 
who are maternal grandfather and 
maternal grandmother of the minor res- 
pectively. The mother of the minor, 
Smt. Tushar Kanta died in 1973 at the 
house of her parents, the appellants. The 
case of the respondent is that he is the 
father of the minor and thus his natural 
guardian, that he has sufficient property 
and income to maintain the minor pro- 
perly and that his approximate income is 
Rs. 5,000/- per mensem. The appellants, 
on the other hand, are alleged to he 
financially poor and do not have sufficient 
means to support and educate the minor. 
Both the appellants are of old age. Appel- 
lant No. 1, the maternal grandfather of the 
minor, is suffering from paralysis for the 
last more than ten years and so the 
health and prosperity of the minor in the 
custody of the appellants is in danger. It 
was also alleged in the petition that the 
appellants were keeping the minor in 
their custody out of greed as they want- 
ed to extract money from the respondent. 
As against this, the case of the appellants 
is that the minor is living. with them 
since his birth and was born at their 
house. The allegation of the respondent 
that the appellants are not in possession 
of sufficient means to bring up and. 
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educate the minor was denied.. About 
six months prior to the birth..of the 
minor, relations between the-respondent 
and the mother of the minor became 
strained because the respondent had. illicit 
relations with the wife of his brother 
Sada Nand, and the mother of the minor 
objected to the same, with the result that 
she had to shift to the house of her par- 
ents, i e„ the appellants. The minor’s 
mother was got trained as a nurse. It 
was also averred that the respondent was 
trying to take-away the minor because 
he was.anxious to grab the insurance 
money. On the pleadings of the parties 
the following two issues were . framed :— 

1. Whether this Court has no jurisdic- 
tion to try this application? ` 

2. Whether the applicant is entitled to 

the custody of the minor Jiwan Pal alias 
Rajinder? 
At the time of, arguments issue No. 1 
was not pressed. Regarding issue No. 2, 
the learned Guardian Judge came to the 
conclusion that it was in the interest and 
welfare of the minor that he should 
remain in the custody of his father, the 
respondent, and an order was passed ac- 
cordingly. _ 

3. It has been contended by. the learn~ 
ed counsel for the appellants that it is 
clear from the evidence on the record 
that since his birth the minor had through- 
out remained in the custody of the ap- 
peHants at their house in village Kathgarh 
and that the minor was getting education 
in the High School in that village and 
was studying at present in the 8th class. 
The finding of the trial court is that ac- 
cording to the evidence of P. W. 1 
Resham Singh, Physical Training Ins- 
tructor of the D. B. M. High School, 
Kultham, the minor had been attending 
the said school from 5-4-1975 to 14-5- 
1975 in the 6th class and according to 
P. W. 5 he attended the said school from 
5-4-1975 to 12-4-1975 and thereafter from 
6-5-1975 to 14-5-1975, and that the school 
was closed for summer vacation from 
14-4-1975 to 5-5-1975. According to 
the statement of R. W. 3 Jagat 
Ram, Headmaster Primary School, Kath- 
garh, the minor left the school at Kath- 
garh on 1-4-1975. From this evidence 
the trial Court concluded that after 14- 
1975 the minor remained with his father 
in village Kultham and studied in the 
High School at Kultham for about a 
month and thereafter he was removed by 
the appellants on 15-5-1975. There seems 
to be no warrant for this conclusion. 
There is no evidence on the record to 
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show ‘that the minor had remained in the 
custody of his father at village Kultham. 
before 5-4-1975 or after 15-5-1975. -It is 
not denied that at the time of the birth 
of the minor, his mother was residing 
with her parents at village Kathgarh. 
This is also not disputed that the minor 
was born at the house of -the appellants 
where his mother was. residing at that 
time. The statement of R. W.3 Jagat 
Ram, Headmaster, clearly establishes that 
from the very beginning the minor was- 
studying in the school at village Kath- 
garh where the. appellants have their 
residence. In these circumstances it does . 
not stand to reason as to why the minor 
was taken by the father to his village 
Kultham where the minor studied in the 
High School only for about three weeks 
at the maximum. On the one hand it is 
urged that the appellants, maternal 
grand-parents of the minor, are very old 
and weak in health and that the minor’s 


‘maternal grand-father, appellant No. 1, 


is suffering from paralysis for the last 
ten years, on the other it is stressed that 
the minor was forcibly removed from 
the father, the- respondent. From the 
facts as proved on the record and the 
circumstances of the case the removal of 
the minor by the appellants from the 
custody of the respondent is hard to be- 
lieve. Undoubtedly there is no evidence 
on the record to support the contention 
of the appellants that the respondent was 
having illicit relations with the wife of 
his brother and on that account the 
minor’s mother left the house of her hus- 
band, the respondent,.. and began living 
in the house of her parents. Perusal of 
the letters, Exhibits Al/A to A5/A written 
by the mother of the minor, and the let- 
ters Exhibits A-1 to A-18 written by ap- 
pellant No. 1 to the respondent do not 
lend any credence to the contention of 
the appellants in this regard. On the 
other hand, the perusal of these letters 
shows that the mother of the minor was 
living separately from her husband, but 
all the same there is nothing to show 
that their relations were in any manner 
deeply strained. From the documentary 
evidence produced by the respondent it 
appears that the respondent has landed 
property and also owns a house. This is 
also proved from the record and even 
from the admission of appellant No. 1 in 
his statement that the appellants do not 
have any property and that they are quite 
old and further that appellant No. 1 is 
suffering from some‘sort of paralytie dis- 
ease, te 3 ; 3 
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4. Taking into consideration all. the 
facts and circumstances as mentioned 
above, the important question to be decid- 
ed is as to which of the parties will be 
the proper guardian of the minor keeping 
in view his interest and welfare. Accord- 
ing to S. 6 of the Hindu Minority and 
Guardianship Act, 1956, father is the 
natural guardian of the Hindu minor. 
However, according to S, 13 of this Acf 
the welfare of the minor is of para- 
mount consideration by the Court ap- 
‘pointing or declaring any person as 
guardian of the minor, The said provision 
. is reproduced below. 


“13. (1) In the . appointment or dec- 
laration of any person as guardian of a 
Hindu minor by a Court, the welfare of 
the minor shall be the paramount consi= 
deration, 


(2) No person shall be entitled to the 
guardianship by virtue of the provisions 
of this Act or of any law. relating to 
guardianship in marriage among Hindus, 
if the court is of opinion that his or her 


guardianship will not be for the welfare 


of the minor.” 


The same is provided under S. 17 of the 
Guardians and Wards Act, 1890. In sub- 
s. (2) of this section there is a reference 
to various factors which are to be taken 
into consideration by the Court while de- 
ciding the question of guardianship. Ac~ 
cording to sub-s, (3) of that section if 
the minor is old enough to form an intel- 
ligent preference, the Court may consider 
that preference. 


5. The learned counsel for the appel- 
lants has relied upon Muthuswami v. 
Chinna Muthuswami, AIR 1935 Mad 195, 
Ponniah Asari v. Suppiah Asari, AIR 1935 
Mad 363, Sambayya v. Rudrappa, AIR 1935 
Mad 568, Mr. Richard v. Mrs. Richard, 
AIR 1955 Mad 451, Sayiduddin v. Abdul 
Bari, AIR 1929 All 857, and Gaulam 
Hussain v. Ida, 170 Ind Cas 592: (AIR 
1937 Lah 481), in support of the proposi- 
tion that in deciding the guardianship of 
a person, the preference of the minor 
should be an overriding consideration, 
On the other hand, the learned counsel 
for the respondent has relied vee Harakh 
Singh v. Lalmuni Kuer, 1977 Cri LJ 723 
(Pat), Venkatarama Ayyangar v. Thulasf 
Ammal, AIR 1950 Mad 320, S. Bikramajit 
Singh v, Iqbal Kaur, AIR 1974 Punj & Har 
124 and Samitran Devi v. Suba Ram, AIR 
1961 Punj 161, and has canvassed the 

proposition that where the. court comes 
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to the conclusion that the minor is not 
old enough to make an intelligent pre- 
ference, his wish should not be given 
much weight, and secondly, that unless a 
natural guardian is found to be. unfit, his 
claim should not be ignored in preference 
to others. Perusal of all these decisions 
relied upon by one side or the other shows 
that each case has to be decided in the 
light of the facts and circumstances of 
that particular case. However, the fol- 
lowing factors should be kept in mind 
while arriving at a decision to declare 
the appointment of a guardian. of the 
minor :— 


1. The natural — guardian should - be| .. 


given preference if his appointment ` is 
not found to be against the welfare of 
the minor, or unless he is found to be ‘un- 
fit, i 


2. Preference of the minor, if he is suf- 
ficiently old, should be given due weight. 


3. The only and the paramount consi- 
deration for the purpose of appointing a 
guardian is the welfare of the minor, 


6. So far as the present case is con- 
cerned, it cannot be disputed that the 
minor was born when his mother was 
living at the house of her parents in 
village Kathgarh, Thereafter his mother 
did not live with the respondent at any 
time till her death. The minor was 
brought up by the appellants till the ap- 
plication was filed by the respondent, and 
the minor was getting his education in 
the school in the village of the appellants, 
Even if the evidence of the respondent is 
believed that the minor was in the custody 
of the respondent for about one month 
in April-May, 1975, and studied in the 
school at village Kultham where the res- 
pondent is residing, there is overwhelming 
circumstantial and other evidence to 
justify the conclusion that except for 
that short period of one month, the minor 
had been living with the appellants up 
to this date. The statement of the minor 
was recorded by the trial Court on-23-12- 
1976 according to which the minor was 
living with his maternal grand-parents 
since his birth and was getting educa- 
tion there and did not know his father, 
Nor did he show any inclination on his 
part to live with the respondent, After. 
hearing the arguments of the learned 
counsel for the parties, I had ordered on 
July 21, 1977, that it was desirable to 
again call the minor and find out his 
preference. The minor was examined by 
me in the presence of the learned counsel 
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for the parties as well as appellant No. 1 
and the respondent. - According to the 
minor, he was studying in the 8th class 
in the High School at the village of the 
appellants. He answered all questions 
quite intelligently and expressed himself 
very emphatically that he. wanted to live 
with the appellants and did not want to 
live with the respondent. I allowed 
the respondent to take the minor outside 
the court-room and have a talk with him 
for some time by himself and make an 
attempt to persuade the minor to live 
with him. The respondent availed of 
this opportunity and had a talk with the 
minor. However, when an enquiry was 
~made again from the ‘minor, he did not 
like to change his opinion and strongly 
wanted to remain with the appellants. 
No doubt at present the respondent ap- 
pears to be in a. better..financial position 
than the appellants, and it is also correct 
that the respondent has better health 
than the appellants who seem to be, quite 
old, but keeping in view the strong pre- 
ference expressed by the minor, who is 
aged 14 years and is studying in the 8th 
class, and appears to be quite intelligent, 
as also the fact that since his birth the 
minor has been brought up and educated 
by the appellants at their house, I am of 
the considered opinion that if the minor 
is forced'to leave the house of the appel- 
lants, and live with the respondent, it will 
not be in the interest and welfare of the 
minor. There is a justifiable ‘ap- 
prehension that the minor, if forced to 
part with the company of the ap- 
pellants, may become the victim of 
a terrible emotional -upset. Parting 
of the minor from the appellants after 14 
years is likely to give rise to. nume- 
rous complications, which may handicap 
the proper development of the personality 
of the minor. Under these circumstances, 
the welfare of the minor,.which is of 
_ paramount consideration under the settl- 
ed law, requires that. he should be allow- 
„ed to continue to remain in. the custody 
of the appellants. 


_ 1% For the reasons mentioned above, 
the appeal is allowed with costs and the 
application of the respondent for the 
ee of.the minor dismissed. 


= 


Aoa allowed. 


Bae amas 
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D. S. TEWATIA, J. f 
Hanuman Dass, Appellant v. Usha Rani 
and another, Respondents. 
F. A. F. O. No. 2 of 1972, D/- 
1977.* . 
(A) Evidence Act (1 of 1872), Ss. 101-104 
— Negligence — Bes ipsa loquitur — In- 
itial burden to prove that the defendant 
was not negligent is on him. 


‘In a case which attracts the maxim res 
ipša loquitur the defendant has to dis- 
charge the initial burden that he has not 
been negligent. (Paras 4, 5) 

Anno: AIR Manual (3rd Edn) Evi- 
dence Act (1872), Ss.101-104, N. 82. 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Factors to be considered 
while making an award — Compensation 
for pain and suffering. 

Where as a result of a motor accident 
the victim suffered fracture of collar 
bone, amputation of right arm near the 
shoulder and chopping off of three fingers 
in the right foot, the pain and suffering 
of the victim should have been unimagin- 
ably intense and compensation of Rupees 
5000/- awarded by the Tribunal was in- 
creased to Rs. 8000/-. 1975 ACJ 122 
(Delhi) and AIR 1974 Mad 344 Rel. on. 

(Para 10) 
irae AIR Comm. M. V. Act, S. 110-B 

. 2. 

(C) Motor Vehicles Act (4 of 1939), 
S, 110-B — Factors to be considered while 
making an award — Permanent defor- 
mity greatly affecting the victim’s 
future. 


10-8- 


A girl who had suffered permanent 
deformity due to loss of full arm and 
three fingers of the right foot had lost 
chance of entering into service and 
marrying in a good family. Rs. 5000/- 
awarded as compensation for permanent 
deformity was increased to Rs. 10,000/-. 

i (Para 11) 

Anno: AIR Comm. M. V. Act, S. 110-B, 
N. 2. 

(D) Motor Vehicles Act (4 of 1939), 
S. 110-B — Factors to be considered while 
‘making ` an award — Compensation 
awarded by the Criminal Court ought to 
be taken into account. (Para 13) 
Anno: AIR Comm. M. V. Act, S. 110-B, 


rm order of Salig Ram Seth Motor 


` Accident Claims Tribunal Hissar, D/- 
`- 3-11-1971). 


2. SWKU/DISSTHTVNILGG 
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s. 110-B —: Award :of compensation — 
— General — Interest. at 6% per annum 
on compehsation™ awarded was made pay- 


_able from date of application. -1973 ACT 


539 (Ker), AIR 1973 Mys 162 and“ 1976 
ACJ 341 (Ori) Rel. on. son 14) 

‘Anno: AIR Conny M. y. Act, S . 110-B, 
No. 1. : 


Cases- ‘Referred: ` Chronological Paras 


1976 ACJ 341. tori): . 14 
1975 ACJ 122° 7 9, 10 
AIR 1975 Gau 20 : 1974 ACI 470 8 
AIR 1974 All 113 : 1973 ACJ 449 : 8 
1974 ACJ 284 (Madh Pra). : . . -8 


AIR 1974 Mad 344 : 1974 ACJ 318. 8,10 
AIR 1974 Ori 207 : 1974-ACJ 29i . 8 
1973 ACJ 539 (Ker) $ 14 
AIR 1973 Mys 162: 1973 ACJ 57 — 14 
1973 ACJ 265 (Punj) ` AE: 
AIR 1972 Delhi 189 : 1972 ACJ 58 ` 8 
AIR 1966 Madh Pra 239: 1966 ACJ 217 


1966 ACJ 101 (Mad) 
1966 ACJ 83 (Pun) 
1966 ACJ 207 (Punj) . 
N. L. Dhingra, , for Appellant; G. Cc. 
Mittal. (for. No. 1) and V. P. Gandhi (for 
No. 2), for Respondents. 
'  JUDGMENT:— Usha Rani, ‘appellant in 
F. A.O. No. 15 of 1972, and respondent in 
F. A. O. No. 2 of 1972 (hereinafter referr- 
ed to as the claimant). met with an acci- 
dent on March 13, 1969 with truck No. 
HRH 7218 driven by Hanuman Dass, ap- 
pellant in F. A. O. No..2 of 1972 and res- 
pondent in F. A. O. No. 15. of 1972. As 
a result of the said accident, her right 
collar bone was fractured, right arm was 


o æ o w 


amputated near the shoulder, and, three ` 


fingers of right foot were, chopped off. 
She remained indoor patient in Civil 
Hospital in the General Ward from 13th 
March, 1969 to 11th May, 1969. She 
claimed compensation to the tune of 
rupees one ‘lac, but the Court awarded 
only a sum of Rs, 15,000/-, which: com- 
prised of Rs. 5,000/- for pain. and suffer- 
ing, Rs: 5,000/- for permanent deformity 
and Rs. 5, 000/- for medical expenses; loss 
of studies and ` general 
satisfied with the aforesaid award the 
claimant as also Hanuman ` Dass who 
apart from béing: the unlicensed’ driver 
of the said truck, also happens to be its 
owner, challenged the’ said award in the 
two separate appeals already mentioned. 

‘2, Mr. Dhingra, learned counsel for 
' the appellant,in F. A. O. No. 2 of 1972 
has challenged the finding of the Tri- 
bunal, under the issue of negligence and 
- also the quantum ‘of: compensation, -” ++ 


[Prs, 1-4] Hanuman Dass v, Usha:Rani (Tewatia J.) 
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charges, Dis- . 
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3. , Dealing first. with the question of: 
negligence, Mr. Dhingra laid stress on 
the fact that the. Tribunal erred in laying. 
onus of proof regarding the issue of 
negligence on the driver, Hanuman Dass. 
He also argued that in any case from 
the material on the record, the Tribunal 
could not have come to the. conclusion 
that:the accident had been caused by 
rash and negligent driving ‘of the RUE 
by its driver. 


4. I do not think, there is any ‘merit 
in the contention advanced by Mr. 


-Dhingra. It is an admitted fact that the 


truck had struck against an electric pole 
standing on the corner of thé terrace in 
front of the house of Rameshwar Dayal, 
upon which Usha Rani, in order to 
escape injury, had ‘mounted. A vehi- 
cle has to be driven on the’ path, 
and in the course of normal driving, 
there is no question of its leaving ‘the 
path and striking against the platform 
and the electric pole abutting the path 
unless, the driver. happened to ‘be’ negli- 


‘gent ‘or there were circumstances which 


left him no choice but to take the vehicle 
to a point where it struck the electric 
pole. To the facts of the present case, 
the doctrine of res ipsa ,loquitur is 
straightway attracted, which means that 
the facts speak for. ‘themselves for the 
hégligence of the driver; unless he plac- 
ed'on the record the circumstances which 
left him no choice but to take the ‘truck 
in the direction of the electric pole. No 
such explanation is forthcoming in this 
case. In the circumstances of this case, 
by virtue of the application of the afore- 
said doctrine the initial onus had to be on 
the driver to prove that he had not been 
negligent. If he fails to discharge that 
onus, then the issue of negligence has 
to be concluded against him. In the pre- 
sent case the driver examined six witnes- 
ses, out of whom, 5 had deposed to the 
actual happening of the accident. The 
Tribunal, and in my opinion rightly, did 
not place reliance on their evidence as 
they were found to’ be got up witnesses 
and five out of them had not been 
summoned by the Police. Although the 
driver has faced a criminal trial, yet if 
the witnesses are to be believed, they in 
order to prove the" innocence of the 
driver, did not make themselves avail- 
able to the police nor were they cited as 
witnesses in the crinjinal case. What is 
more, the driver himself made ‘confes- 
sional statement in the’ criminal Court. 
which was proved and placed on the re- 


cord of this Court, copy of which is Ex- . 
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hibit A. W. Ii/1. While confronted with 
that statement, the driver who appeared 
as R. W. 7 admitted that he had made 
the confessional statement, in which he 
had admitted that the accident occurred 
as a result of his own rash and negligent 
driving. He, however, sought to explain 
that he made the said confessional state- 
ment in order to suffer lesser punish- 
ment. The explanation offered by him 
for making confessional statement is 
hardly convincing. 


5. In his case, the negligence appears 
to be writ large. He- had not denied 
that he did not know driving well and 
that at no time he had possessed a driv- 
` ing licence and yet he was rash enough 
to take to driving in the streets of a town. 
In view of the reasons stated above and 
the evidence of Usha Rani, I can clearly 
say that the truck was coming at a high 
speed. I am, therefore, of the opinion that 
the Tribunal was right in holding that 
the accident occurred as a result of the 
rash and negligent driving of the truck 
by Hanuman Dass, driver-cum-owner o; 
the truck. i 


6. Regarding the quantum of com- 
pensation, Mr. Dhingra has argued that the 
Tribunal seriously erred in awarding 
Rs. 5,000/- towards medical expenses, loss 
of studies and general .charges and also 
in not taking into consideration Rupees 
2,000/- which had been awarded by the 
criminal Court as compensation to the 
claimant. Mr. G. C. Mittal, appearing for 
Usha Rani has on the other hand con- 
tended that the Tribunal had awarded 
shockingly inadequate compensation for 
pain and suffering and for permanent 
deformity. 


7. There is no’ doubt about the fact 
that the father of the girl stated in his 
statement that he had spent Rs. 5,000/- on 
the treatment of Usha Rani, but he ad- 
duced no documentary proof of the ex- 
penditure incurred by him in this regard 
apart from adducing two vouchers, ~ the 
amount mentioned wherein is only Rupees 
147/50. The Tribunal in this regard has 
been rather vague and had not specified 
. as to how much out of Rs. 5,000/- was for 
medical expenditure, how much for gen- 
eral charges and how much for loss of 
studies. In fact, the Tribunal had stated 
that there -was not much loss of studies 
because when the accident occurred, she 
was in 6th class and when her statement 
was taken, she was studying in 9th class. 
I am myself unable to judge as to what 
the Tribunal had meant by general charges, 
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Itappears that under this head, the com- 
pensation awarded by the Tribunal is cer- 
tainly excessive, but itisacaseof gaining 
on the swing and losing on the round- 
abouts, for the Tribunal,in my opinion, 
had awarded a very meagre compensation 
for pain and suffering and for permanent 
deformity, and, therefore, what the 
claimant loses under medical expenses 
etc., is likely to more than make up 


.under the other two heads as would be 


presently, shown. 


8.. To. be fair to Mr. Dhingra, it may 
be mentioned that he cited a catena of 
decisions in an effort to show that under 
the two heads also the damages awarded 
by the Tribunal are not inadequate much 
less being grossly inadequate. These de- 
cisions are (i) S. K. Devi v. Uttam Bhoi 
1974 ACJ 291: (AIR 1974 Ori 207), 
wherein a boy, aged 7 years, met with a 
truck accident and received fracture of 
the right thigh. There was some per- 
manent disability and the damages 
awarded were Rs. 10,530/- (ii) The Phoe- 
nix Assurance Co. Ltd. v. Kalpna Rajput, 


1974 ACJ 470 : (AIR 1975 Gau 20); 


wherein a girl, aged 6 years, met with a 
motor accident and her right leg was 
fractured. There was some permanent 
disability and she was awarded Rupees 
5,500/- as damages; (iii) Rani Hemant 
Kumari v. New India Assurance Co. Ltd., 
1974 ACJ 284 (Madh Pra); in this case, 
there was a fracture of Ist, 4th and 6th 
ribs and the damages awarded were 
Rs. 2,000/-; (iv) Subhash Chander v. Ram 
Singh, 1972 ACJ 58 : (AIR 1972 Delhi 
189); in this case, there was a compound 
lacerated wound on the leg and loss of 
tissues of the heel, while toe was am- 
putated and the damages awarded were 
Rs. 4,090/-; (v) Brij Mohan Sahni v. 
Mohinder Kumar, 1966 ACJ 83 (Punj); in 
this case there was a fracture of left 
thumb and the damages awarded were 
Rs. 5,000/-; (vi) Kumari Deepti Tiwari v. 
Sethi Banwari Lal, 1966 ACJ 217 : (AIR 
1966 Madh Pra 239), in this case a girl, aged 
15 years, got fracture of spine. resulting 
in permanent deformity of vertebra and 
the damages awarded were Rs. 4,000/ 
(vii) Rajinder Kaur v. Puran Chand, 1966 
ACJ 207 (Punj); in this case, there war 
a fracture of both the bones of right leg 
resulting in permanent deformity and 
limping and the damages awarded were 
Rs. 10,400/- (viii) Ayesha v. G. 
Veerappan, 1966 ACJ 101 (Mad); in this 
case, there was dislocatien of pelvic bone 
and fracture and dislocation of sacroiliac 
joint resulting in permanent disability 
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for child-bearing and the damages award- 
ed were Rs. 15,000/-; (ix) A. L. Tandon 
v. Gulab Singh, 1973 ACJ 265 (Punj); in 
this case, there was fracture and dis- 
location of right shoulder and the dam- 
ages awarded were Rs, 4,463.83 paise; (x) 
Ganga Sugar Corporation Ltd., Deoband 
v. Sukhbir Singh, 1973. ACJ 449: (AIR 
1974 All 113); in this case, the left arm 
was crushed and the damages awarded 
were. Rs. 10,400/-; and lastly (xi) Mrs, 
Sydney Victor v. Janab S. Kadar Sheriff, 
1974 ACJ 318 : (AIR 1974 Mad 344); in 
this case, there was severance of thumb 
and fracture of head frontal bone, 
Damages for severance of thumb were 
reduced from Rs. 8,000/- to Rs 5,000/-; and 
‘damages for fracture of head frontal bone 
were reduced from Rs. 25,000/- to Rupees 
15,000/-. 

9. Mr. G. C. Mittal, on the other hand, 
greatly relied on a single Bench decision 
of Delhi High Court in Virendra Kumar 
v. Gyani Ram, 1975 ACJ 122 (Delhi). In 
that case, a boy, who was studying in 
10th Class, had met with an accident, as 
a result whereof, his arm was amputated 


just above the elbow. The Tribunal had. 


awarded a sum of Rs. 7,000/-. Anand, J. 
who decided the case, enhanced the com 
pensation from Rs. 7,000/- to Rs. 20, 000/-. 


10. As would be clear from the peru- 
sal of the nature of the injuries and dis- 
ability, for which the Court in the cases 
that have been relied upon by Mr. Dhin- 
gra, had to assess the damages, these 
cases would be: of no help in making even 
a near estimate of the damages that 
should be awarded to the claimant in the 
present case for pain and suffering and 
for permanent deformity. The facts of the 
present case place this case at a higher 
footing than even the facts of Virendra 
Kumar’s case, 1975 ACJ 122 (Delhi). 
(supra) and of Mrs. Sydney Victor’s case 
(supra). While in Virendra Kumar’s case 
(supra), there was only the loss of arm 
which was amputated above the elbow 
andin Mrs. Sydney Victor’s case (AIR 
1974 Mad 334) (supra) there was severance 
of thumb and fracture of head frontal 
bone, in the present case, there was a 
fracture of right collar bone, amputation 
of the right arm near the shoulder and 
chopping off of three fingers of the right 
foot. The pain and suffering in the case 
of a victim of such an accident must have 
been unimaginably intense. She had 
suffered for almost two long months when 
she remained indoor patient in the hos- 
pital- The sum of Rs. 5,000/- “awarded 
uhder ‘this: head, in my opinion, is grossly 
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inadequate. I therefore, increase . the 
same from Rs. 5,000/- to Rs. 8,000/-.:. 


11. As for the compensation for per- 


manent deformity as a result of the loss|: 


of power of the arm and the three fingers 
of the right foot the compensation award- 
ed is, in my opinion, glaringly inadequate. 
What a price for loss of full arm and 
three fingers of the right foot for a girl? 
She has not only been déprived of her 
limb, but on her has been inflicted a 
permanent complex for life, on account of 
which she would think herself a non- 
entity and useless creature. The deform- 
tty of the above kind has not only re- 
duced the larger field that would have 
been available to her for entering into ser- 
vice, but has almost for certain - 
her chances of marrying in a good family. 
I, therefore, increase the amount of com- 
pensation under this head from Rs. 5,000/- 
to Rs. 10,000/-. 


12, As regardsthe compensation under 
the head of medical expenses, 


reduced |` 


loss of - 


studies and general charges, I am of the - 


opinion, that if a patient has to be looked 
after in a ‘hospital continuously for two 
months, that would certainly have entail- 
ed expenditure in travelling from home 
to the hospital at least twice a day. It 
must also have entailed some extra ex- 
penditure in giving her proper extra 
diet in order to make up for her weak- 
hess. But even then, I consider Rupees 
5,000/- as excessive. I think a. sum of 
Rs. 3,000/- under this head. would be 
adequate. 


13. Since the claimant had already 
been awarded a sum `of Rs. 2,000/- by the 
Criminal Court as compensation for the 
expenditure in question, that amount too 
ought to be taken into consideration. R 
ducing the said amount of Rs. 2,000/- 
from the total compensation awarded by 
me, the net amount of compensation 
comes to -Rupees 19,000/-, to .which 
the claimant shall be entitled with in- 
terest from the date of the application 
and not: from the date of the order as 


' had been ordered by the Tribunal.. 


14. That the interest ought to be 
made payable .on the compensation 
amount from the date of application, finds 
support from three ‘decisions of three 
separate High Courts in (i) K. G. Bhas- 
karan v. K. A. Thankamma,: 1973 ACJ 
539 (Ker), (ii) A. Harsha V. Rai v. Dr. 
K. Y. Karna, 1973 ACJ 57: (AIR 1973 


Mys 162), and (iii) Sabitri, Kumari. ie ' 


v. State of Orissa, 1976 ACJ 341 (Ori). I 


“Bespectfully * concur” in’ ‘the ‘ view’ “that 


- EE 
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hasbeen taken in the aforesaid decisions 
and hold that the claimant is entitled to | 
interest on the amount of compensation ` 
from the date of application to the date 
of payment at the rate of 6% as fixed 
by the Tribunal. 

15. With the above observations, Ap- 
peal No. (FAO 15 of 1972) is allowed to 
the extent already indicated. Appeal No. 
(Œ. A. O. 2 of 1972) is disposed of ac- 
cordingly. The parties are to bear their 
own costs, 


Order accordingly. 
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Rajendar Pershad Bhardwaj, Appel- 

lant v. Smt. Shanti Devi, Respondent. 

F. A. F. O. No. 67-M.of 1973, D/- 2-5- 
1977." 

Hindu Marriage Act (25 of ee Sec- 
tion 12 (1) (a) (as amended by S. 6 of 
Marriage Laws (Amendment) Act (1976) 
— ‘Impotence — What is — Marriage be- 
ing: capable of consummation subsequent 
to marriage — Annninont of marriage 
not justified, 

Impotence simply means inability to 
perform the sexual act. It may be patholo- 
gical or psychological, permanent or tem- 


porary, complete or partial Case law, 
discussed. (Para 13) 
Before the Marriage Laws (Amend- 


ment) Act, 1976, it was necessary to prove 
that the respondent was impotent at the 
time of marriage and continued to be so 
until the institution of the proceedings. 
a result of the Marriage Laws. (Am- 
_endment) Act, 1976, it has now to be 
established by the petitioner that the 
marriage has not been consummated ow- 
ing to the impotence of the other spouse. 
(Para 12) 
Whatever might be the position at the 
time of marriage, if the marriage is sub- 
sequently capable of consummation, be it 
due to surgical operation or otherwise no 
decree for annulment of marriage can be 
granted. (Para 20) 
‘Anno: AIR Maunal (3rd Edn) Hindu 
Marriage Act, S. 12, N. 1. 
Cases Referred: Chronological Paras 
AÏR 1973 Raj 89 19 
(1970) 2 All ER 33 : 1971 P 110, Corbett 
v. Corbett. 7 16. 


*(Against order of S. R. Seth Dist. J., 
Hissar D/- 26-4-1973).. 
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(1967) 8 -Guj LR 966 ' 18, As 


1963 Ker LT 315 


1963 P 37; (1962) 3 WLR 526, S. Y. A l 


: S. Y. 16, 19 
AIR 1957 Mad 243 7 
1955 P 42 : (1954) 3 WLR 237, B. v. B. 


. 15, | 
(1845) 1 Rob Ecc 279 : 163 ER 1039, D-e 
v. A-g (Orse, D-e) 14 
.M. M. Punchhi and P. S. Dhillon, for 
Appellant; J. S. Shahpuri, for Respon- 
dent. ; 

JUDGMENT:— This appeal raises es- 
sentially human problems and exposes 
the inadequacy of the present judici- 
system to solve them, because the Courts 
do not have at their command satis- 
factory and necessary resources and 
techniques to probe deeper into the pro« 
blems than warranted by the strait-jacked 
evidence led before them. The case em- 
phasises the urgent need for adequate 
marriage counselling services. This is 
the sad story of an ill-fitted young couple 
unable to consummate their marriage, 
each throwing the blame on the ade- 
quacy of the other. The needless and 
unhappy mutual recrimination would 
have been avoided and the marriage 
might yet have been made a success in- 
stead of floundering in the Matrimonial 
Court, if the two young people concerned 
in the tragedy had early expert advice 
and guidance. The liberalisation of the 
grounds and procedures for divorce etc. 
is, without doubt, a welcome step in the 
right direction, since it is pointless to . prop 
up broken-down marriages. But, there cer- 
tainly are marriages which are well-worth 
saving. . The consequences of divorce and 
annulment of marriage, such as the emo- 
tional shock, the collapse of one’s world, 
the wounded. pride, the difficulty of re- 
building one’s life,can be far more shat- 
tering than the seemingly simple solu- 
tions, of divorce and annulment of mar- 


.Tiage, to marital troubles. Timely in- 


tervention and advice by expert marriage 
counsellors may avert disaster and may 
help marriages.about to break down to 
blossom into happy marriages. Young 
people, confronted with -problems too 
great for them and running into storms 
which they cannot weather alone, are be- 
wildered by what is happening to them 
At that stage, what they need is the 
understanding and helpful guidance of an 
expert marriage counsellor who can save 
rather than break the marriage. It is. 
of the utmost importance that side by 
side with the liberalisation of the grounds 


z „nand -procedures.for divorce, annulment of 
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“marriage ete., well-trained : and well-equip- 
ped marriage-counselling ‘services ‘should _ 
‘be developed. ‘Perhaps if such services 
iwere available, the very marriage with 
which I am now concerned could be sav- 
ed. e 
2. The petitioner and seepandent were 
“married on ‘6-3-1972 ‘according to ‘Hindu 
rites. Just two months after fhe mar- 
riage .on 1-5-1972, the husband filed a 
Petition under S. 2 of fhe Hindu Mar- 
riage Act for annulment of the martiage 
on the -ground that the wife -was impo- 
tent... He stated. in the petition:— ~ 
“The parties never cohabited as bus- 

band :and wife after marriage ‘though 
they remained :at Hissar, for the reason 
the respondent being impotent. There is 
“mo tissue from this: wedlock ‘The res- 
pondent: was impotent. at the: time of 
‘marriage :mä continued to be so until 
tthe institution of these proceedings. The 
marriage was'.mever -consummated ibe- 
tween the parties on account: of inpo 
eney «of the respondent.. 

That was the entiret allegation fade by 
tthe husband in the petition. He did not 
igive--any particulars of the alleged im- 
potency of ‘the wife. He did. not’ say 
whether. :the impotency was due to any 
‘physical -defect or whether it was aie to 
emotional inadequacy. ` 


‘3. The wife filed a written atcha 

‘denying ‘the allegations of the petitioner. 
‘She ‘counter-alleged as follows:— f 
"' “The petitioner äs taking advantage of 
shis own wrong. His mental’ and physical 
condition makes consummation of marriage 
*a practical ‘impossibility. He is ‘himself 
ämpotent ‘for the respondent and makes 
no attempt for ‘consummation of marriage. 
He ‘has got ‘hatred and dislike for “the 
‘respondent.” 
‘The petitioner filed a reply in which he 
-denied ‘the allegation of the wife and 
réiterated ‘his case that fhe wife was im- 
potent. He added ‘hat he ‘had made 
‘attempts for consummation of marriage 
right from the time of marriage but the 
‘marriage could not ‘be consummated as 
the wife was impotent and would not 
“admit to’ cohabitation”. 

4, “When ‘the proceeding was pending 
in the lower ‘Court, the petitioner filed 
an application to direct fhe medical ex- 
amination of the wife ‘by a competent 
Tady doctor. The application was 
‘opposed by the wife who stated in 
ther reply to ‘the application that 
she ‘had already ‘been subjected to 
‘medical examiination in the last week of 
YApril,-1972 at the Churamani Waishno 


ALB 
‘Devi Maternity ‘Hospital, Hissar, at the in- 
stance of the petitioner and that the doc- 


tor had certified that she was ‘a normal | 


woman’, “fit for conjugal relationship’. She 


stated that all the papers were with the | 
- petitioner himself and that he should 


be asked to ‘produce them in Court. She 
added that she was undergoing treat- 
ment at the Lady Harding Medical 
College and Hospital, Delhi, and that the 
mecessary papers would be ‘duly produc- 
ed in Court at the proper time: “It was 
pleaded that no further medical examina« 
tion was, therefore, necessary. 

5. Later, the wife expressed her rea- 
diness to submit herself to medical ex- 


‘amination. A medical board was consti~ 


tuted consisting of Drs. Mrs. S. 
P. X. Aggarwal and Pushpinder Singh. 
The Board submitted its report stating:— 


t 


“Secondary sex characters well-devel- 
oped. External genitalia well developed. 
Qn’ her waginel examination. vaginal op- 
ening easily admits two- fingers.. There is 
all round septum at the junction of upper 
1/3rd .- with: the. jower 2/3rd of the 
vagina .and septum loosely admits 
two fingers and the cervix is. clearly 
felt through it. Uterus is multipanium 
in size. and {freely mobile. For- 
nices are clear. Speculum examination 
shows healthy cervix. On general “‘physi- 





cal examination, nothing abnormal is ` 


” seen.” 


6. The husband was examined as 
A. WwW. 1. He deposed that he was marri- 
ed. to. the respondent on 6-3-1972. They 
were together for two ‘nights. He 


tried to have sexual intercourse with. 


her but she put him off saying that she 
was tired and they had a long time 
ahead for 
after, both of them went to Ambala to the 
house of the wife's parents. He return- 
ed to Hissar, resumed duty on llth. On 
9-4-1972, the wife joined him at Hissar, 
stayed with him up to 13-4-1972. Again 
he kissed her and embraced her but she 
did not respond. When he tried to have 
sexual intercourse, he stated, “there was 
no way for entering the penis; therefore 
I could not succeed.” He took her to the 
house of his parents at Jind on the 13th 
and left her there. On 24th April, she 
returned to him and stayed with him up 
to 30th ApriL Again he tried to`consum- 
mate the marriage but he did not succe< 
ed for the same reason. He got her medi- 
cally examined at the Churamani Hos- 
pital at Hissaron 26-4-1972. He was told 


¿ by the Lady Doctor that the respondent 


was impotent, Again on 27th April, he 


sexual intercourse. There- ' 
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got her medically examined at. the Civil 
Hospital, Hissar. He was_advised to take 
her to Rohtak. She refused to go to 
Rohtak and so he left her with her par- 
ents at Ambala. In cross-examination, 
he stated that he did not obtain any 
certificate from the Civil Hospital at 
Hissar. He stated that the lady doctor. 
in-charge of the Churamani Hospital re- 
fused to give him a certificate saying 
that he should take her to the Civil 
Hospital. He admitted that he did not 
mention in his petition the fact that he 
had got her examined by two lady doc- 
tors. That he did get his wife examined 
by the lady doetor in-charge of the 
Churamani Hospital is beyond doubt. The 
wife admitted as much in the reply filed 
by her to the application filed by the 
husband to have her medically examin- 
ed. But in that reply, the wife had 
categorically stated that the doctor had 
stated that she was “a normal woman, 
fit for conjugal relationship”. She had 
also stated that all the papers were with 
her husband, ‘The husband om his part 
refrained from making any reference to 
the medical examination by the lady 
doctor in-charge of the Churamani Hos- 
pital in his petition. Though he stated 
that the lady doctor told him that his 
wife was impotent, he took no steps to 
summon the lady doctor. 


7. A friend of the petitioner and the 
brother of the petitioner were examined 
as A. W. 3 and A. W. 2. They merely 
stated that the petitioner told them that 
his wife was impotent. No reliance can 
be placed on the evidence of this nature 
and the learned counsel for the petitioner 
also did not place any reliance on their 
evidence. 

8. The respondent in her evidence as 
R. W. 2 stated that she had a passion for 
sexual intercourse, perhaps meaning 
thereby that she was not averse to sex- 
ual intercourse. She stated that her 
vagina was normal and she could have 
sexual intercourse. On the first night of 
the marriage, there was no cobkabitation 
as the petitioner failed to arrange for a 
separate room. Next day she fried, but 
he would not come near her. She embraced 
him and kissed him but he kept away: 
After two days at Kharar, they went away 
to Ambala. At Ambala also, there was no 
cohabitation. Since he had done nothing at 
his house, she did not do anything at her 
house. They went back to Hissar. Then 
she had menses and, therefore, the peti- 
tioner did not have sexual intercourse 
with him, In - cress-examination, she 


-` examination 
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stated: that she had. not got her vagina 
operated: after marriage. She admitted: 
that she had beer taken to the Chura- 
manit Hospital in Hissar in April 1972. 
She admitted that she had. written a 
letter Exhibit R. W. 2/1 to her husband. 
She denied:that she-avoided'the petitioner 
at Kharar after the marriage and that 
when the petitioner attempted to have 
sexual intercourse with her at Hissar, she 
evaded. She denied that. the male: organ 
did not: penetrate: the vagina. She: stated 
that it was: due to. the . penetration that 
her vagina. had: bled. 

9. Exhibit R. W. 2/1 was a letter 
written by the respondent to the peti- 
tioner on 8-5-1972’ in which she bemoan- 
ed their fate and said that she had 
consulted some private doctors and was 
advised to go Delhi or Patiala for 
treatment. She had got herself examin- 
ed. im the Civil Hospital on 5th They 
had asked’ her to. get herself: admitted in 
the hospital She did not want.to. do so 
without. obtaining his prior permission. 
She requested him not to worry and as- 
sured hin that God would set everything 
all right. This: letter indicates that there 
was. some defect. or ailment which re- 
quired treatment. The nature of the 
ailment. or defect does not appear from. 
the letter. 


I0. Dr. Mrs. Thakur; who was the 
Chairman of the Medical Board appoint- 
ed’ by the Court was examined as R. W. 1. 
She deposed to the contents of report of 
the Medica! Board’ and stated that the 
respondent was fit for cohabitation and 
could. give birth to- childrem In cross- 
she stated that the 
organ could go into. the vagina easily. 
and that the length of the vagina 
was: normal which was about 1'/2”: 
She stated that the respondent had told 
her that she had been operated upon: in 
connection with the septum. It was sug- 
gested to her that the septum would 
obstruct the sexual enjoyment by the 
male partner. She denied the: sugges- 
tion. There. was no- further cross-ex- 
amination about the capacity of the res- 
pondent for sexual intercourse and. to 
give normal. satisfaction to the male 
partner. 

Ti. After the close of the trial,” the 
petitioner filed an. application on 244- 
1973 stating that Dr. Mrs.. Thakur had 
deposed. that: the: length of the vagina. 
was Ilj?” only and it. was; therefore, 
necessary to ascertain whether consum- 
matiom of marriage was: possible or practi- 
eable: with, the. respondent’ having: regard. 
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to'the size of the vagina. He wanted that 
he should be medically examined to as- 
certain whether he was impotent or 
whether- it was possible or practicable 
to consummate the marriage with the 
respondent the length of whose vagina 
was 14/2” only. This application -was 
opposed by the respondent who plead- 
ed that the petitioner had full op- 
portunity to cross-examine Dr. Mrs. 
Thakur when she was in the witness box. 
The learned District Judge does not ap- 
pear to have passed any separate orders 
on this application. It must be inferred 
that he rejected the application since he 
pronounced the final judgment in the 
case.on 26-4-1973 dismissing the ap- 
plication under S. 12 of the Hindu 
Marriage Act. 


12. This is the entire but scanty, 

material on the basis of which. I am 
asked to decide whether the marriage 
was not consummated owing to the im- 
potence of the respondent. Before the 
Marriage Laws (Amendment) Act, 1976, 
it was necessary to prove that the res- 
pondent was impotent at the time of 
marriage and continued to be so until 
the institution of the proceedings. As a 
result of the Marriage Laws (Amend- 
ment) Act, 1976, the petitioner has now 
to establish that the marriage has not 
been consummated owing’ to the im- 
potence of the respondent. It is common 
case that the provisions of Amended 
Act are attracted. in view of the express 
provision made by S. 39 of the Marriage 
Laws (Amendment) Act, 1976. 
. 13. Impotence simply means inability 
to perform the sexual act. It may be 
pathological or psychological, permanent 
or temporary, complete or partial. The 
judgment of Ramaswamy J. in Ranga- 
swamy v. Arvindemmal, AIR 1957 Mad 
243, contains a full and comprehensive 
discussion of what impotence means. It 
is unnecessary to refer to the wealth of 
literature on the subject. I will confine 
myself to the consideration of a few 
cases where problems similar to the 
one before me had arisen. 

14. In D-e v. A-g (Orse, D-e), (1845) 1 
Rob. Ecc. 279, the. wife concerned. had 
no more than an incipient vagina in the 
form of a cul-de-sac which made it im- 
possible for :the husband to achieve full 
penetration. Dr. Lushington after ..ad- 
journing the case for enquiry whether 
the defect was curable..by medical skill 

. and on~being satisfied that it was not, 
. granted:the husband a decree of nullity. 


T mAh the date of D-e.. v: A-g (Orse, D-e), surs $ 





gical operation to restructure the vagina 
was unknown to medical science. The 
observations of Dr. lLushington which 


‘have achieved the status of a classic must 


be understood in the.context of what was 
known to medical science then and 
should be applied in the light of the pre- 
sent state of medical knowledge. Dr. 
Lushington had observed as follows:— 

“I apprehend that we. are all agreed 
that, in order to constitute the marriage 
bond between young persons, there must 
be the power, present or to come, .of 
sexual intercourse... Though all are so 
far agreed, this unanimity of opinion does 
not remove the existing difficulty, for 
that difficulty lies in the meaning of 
the term “sexual intercourse”. How . is 
it to be defined? This is a most disgust- 
ing and painful inquiry, but it cannot be 
avoided. Sexual. intercourse, in the pro- 
per meaning of the term, is ordinary and 
complete intercourse; it does not mean 
partial and imperfect intercourse; yet, I 
cannot go the length. of saying, that 
every degree of imperfection would de- 
prive it of its essential character. ‘There 
must be degree difficult to deal with; but 
if so imperfect as scarcely to be natural, 
I should not hesitate to say that, legally 
speaking, it is no intercourse at all......If 
there be a reasonable probability that 
the lady can be made capable of vera 
copula of the natural sort of 
though without power of conception, I 
cannot pronounce this marriage void. If, 
on the contrary, she is not and cannot, be 
made capable of more than an, incipient, 
imperfect, and unnatural coitus, I would 


pronounce the marriage. void.” 


15. In B. v. B. 1955 P.. 42, the. wife was 
born with certain male organs which 
were removed by.’ operation when: she 
was some 17 years of age. She had: no 
vagina. She had no menstrual periods. 
She went through a ceremony of mar- 
riage with the husband. The.. marriage 
was not consummated. The wife then 
underwent an operation and an artificial 
‘vaginal passage’ of some four to six in- 
ches was created. The husband was 
never able to achieve penetration: of 
more than two inches. Mr..Commissioner 
Grazebrook. held that there was no pro- 
per consummation which could be said to 


be vera copula. or proper coitus between. 
. husband and wife. 


He appeared to think 
that he could not hold that there was 
consummation having regard . to the. arti- 
ficiality of the vagina. 


. 16; In S. -¥.-v.-5..¥., 1963 P.. 37, “the 


marriage had: never been.. -consummated — 


coitus, - 
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because of a defect in the wife’s sexual 
organs which prevented full sexual in- 
tercourse. She’ had never’ menstruated, 
had no uterus, and was incapable of 
conceiving children, although she had 
perfectly normal external sex charac- 
teristics. She Had no more than an 
incipient vagina in the form of a cul-de-= 
sac. It was possible to extend the cul- 
de-sac artificially by a plastic operation 
and thus to remove the impediment that 


existed to full penetration by her hus- © 


band and she was willing to undergo 
such an operation. Karminski J., in the 
first instance, and.‘the Court of Appeal, 
on appeal, held that the marriage was 
‘capable of consummation by sufficiently 
enlarging the wife’s natural but abnor- 
mal vagina by plastic surgery and, there- 
fore, a decree for nullity could not be 
granted. It was also held that even if 
the wife had no natural vagina she could 
be given an artificial vagina, by plastic 
surgery, and coitus by means of an arti- 

' ficial vagina constituted vera copula, so 
as to consummate the marriage. The 
dictum in B, v. B. 1955 P. 42 was disap- 
proved. An argument that a reconstruct- 
ed vagina could never be considered a 
real vagina was answered by Donovan 
L. J. as follows :— 


“Supposing a blockage in one nostril 
was partially relieved in the same . way 
and the new passage lined with. skin 
from elsewhere, would one say the 
patient had an imitation nostril?’ 
Ormrod J., in Corbett v. Corbett, (1970) 2 
All ER 33, appeared to doubt some of the 
observations of the Court of Appeal in 
S. Y. v. S. Y. But, Ormrod J. was con- 
cerned with a marriage between a man 
and aman, one of whom had under- 
gone what was called a sex change opera- 
tion. The learned Judge held that 
notwithstanding the operation, the man 
continued to be. aman chromosomally. The 
marriage was, therefore, void. The learn- 
‘ed Judge, however, observed that even 
if the marriage was valid, he’ was pre- 
pared to hold that ‘the woman’ was 

. physically incapable of consummating 
the marriage, since there could be no 
‘ordinary and: complete intercourse”, - 


17. In M v. S., 1963 Ker LT 315, T. K. 
Joseph, Ag. Chief Justice and K.  K. 
Mathew J. had to consider the case of a 
wife who suffered from a structural: mal- 


formation of the ‘vagina which rendered - 


it difficult for a normal: man to. have 
sexual intercourse with her but © who 
“underwent an operation making it: possi- 


_ blëfota normal ‘mani to” have ‘sexual’ in- 


‘mot cross-examined .- 
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‘tercourse with her. The learned Judges 
observed that the true test of incápacity 
was the practical impossibility of con- 
summation and denied a decree of nullity 
to the husband. Reference was made to 
the decision of Karminki J. in S. v. S. 
1963 P. 37. 


18. In Ganeshji v. Hastuben, (1967) 8 
Guj LR 966, the Court was concerned 
with a wife whose vagina was 
too short for normal intercourse. She 
underwent three operations, as a result 
of which according to the medical evi- 
dence, normal. sexual intercourse with 
her was possible though there was no 
possibility of her bearing children. Shelat 
J. held that the wife could not be said 
to be impotent. The petition of the 
husband for annulment of marriage was 
-dismissed. - 


‘19. In Laxmi Devi v. Babu Lal, AIR 
1973 Raj 89, there was a complete absence 
of the vagina initially but after surgical 
operation’ an artificial vagina of the 
length of about 2'/:” was constructed. A 
learned single Judge of the Rajasthan 
High Court held that the construction’ -of 
an artificial vagina where there was none 
previously would not put an end to the 
impotency of the wife. He also observed 
that even the reconstructed vagina was 
only 2'/2 or 3 inches in length and it 
could not be said that the husband could 
have sexual intercourse to his satisfac- 
tion.. Though the last observation might 
given an impression that the shortness of 
the vagina was itself a ground for con- 
cluding impotency on the part of a wife, 
earlier the learned Judge distinguished 
the cases of S. Y. v. S. Y. (1963 P. 37) and 
Ganeshji v. Hastuben ((1967) 8 Guj LR 
966) on the ground that they were cases 
of under-sized or structurally defective 
vagina but not cases of complete absence 
of vagina. 


20. The question in the present case, 
therefore, is, whether the wife was inca- 
pable of satisfactory participation in the 
sexual act. The doctor R. W. 1 deposed 
that in spite of the size of the vagina, 
which was only 1'/;” long, she was fit for 
sexual intercourse and was even capable 
of. giving birth to children. She denied 
that the septum would obstruct the sexual 
énjoyment by the male partner. She.was 
.about the- capacity 
of.the wife for sexual intercourse and. to 


. give. normal. satisfaction to the male part- 
- ner. In thé absence of any other material, 


if..is impossible to.-hold. that:the wife. is 


“impotent, Whatever might: ‘have’ been: thef 
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is clear, be it due to the operation or 
otherwise, that the marriage is now cap- 
able of consummation. ‘No decree for. 


annulment of marriage, ‘ean, therefore, ba. 


granted. The appeal. is, therefore, dismiss- 
ed, without costs, but with the expression 
of the hope that the young couple may 
come together again, without bitternes 


and rancour, but, with mutual trust and 
confidence, 


“Appeal dismissed. 
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Raj Kumar, Petitioner v, Harbans Lal 
and athers, Respondents, 


Civil Revn. No. 887 of 1977, DJ- 6-1- - 


1978.* ' 


JA) E. P. Urban Rent Restriction ‘Act 
res of 1949), S. 13, — Eviction on ground 
of sub-letting — No relationship. of 
tenant with - occupier — Burden of proof 
as to sub-letting — “(Evidence Act a of 
1872), Ss. 106, 114). - 


Even though the original burden lies 
on the landlord to. prove that the tenant. 
had parted with possession of the pre- 
mises for valuable consideration, yet in 
a civil dispute modus operandi - never 
remains: constant and goes on shifting. 
Once the landlord-respondent had dis- 
charged the initial burden, then it is. the 
duty of the petitioner (tenant) to prove 
by such evidence as was sufficient to 
discharge the onus which had come to 
lie on him, ; : i (Para 5): 


Section 106 of the -Evidence Act laysi 
` down that when any fact is especially 
within the knowledge of any person, the 
burden of proving that fact is upon him. 
Sec. 114 of the Evidence Act lays down 
that the Court may presume the exist- 
` ence of any fact which it thinks likely 
to have happened, regard being had’ to 
the common course of natural events, 
human’ conduct and public and private 
business, in their relation to the facts of 
- the particular case, _ (Para 4) 

Held: The sub-tenant was. not shown 
in the circumstances of this case to have 


any relationship . with the :petitioner 
(tenant) and in normal course of busi- 


“(To revise. order of Joginder, Singh 


Sindhi, Appellate Authority, | Bhatinda, 


" D/- 20-4-1977.) ` 
a a 
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position at the time of the marriage, it 


AIR 1976 SC 2229 . 3 
1976 Ren CJ 87 (Puhi) 3, 
1975 Ren CJ 651 (Puni) 3 
‘ATR 1974 SC .280:1975 Rev CJ 164 3 
1965 Cur. LJ 341 (Puni) . 3, & 
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ness a tenant does not like anybody else 
to occupy or use ‘the premises without 
payment of; any -consideration.. It is: 
particularly so with regard to the cases, 
which are gaverned by the Act, because’ 
a tenant knows. that’ sub-letting consti-~' 
tutes a ‘ground: for his ejectment. 
+ (Para 4) 
“Ti the circumstances, ‘It was open to: 
the landlord: to claim the- benefit of 
Ss. 106 and 114 ‘of the Evidence Act 
for urging that he had discharged the 
initial onus. which lay upon him. 1965 
Cur LJ 34Y (Puni); 1975 Ren- CJ 651 
(Punj); AIR 1974 SC' 280 and 1976 Ren 
CJ 87 (Punj), Dist. ‘(Para 5) 
(B): E P. Urban Rent Restriction Act 
(3 of 1949), S. 15 (5) — Scope of juris- 
diction of High Court in revision — In 
exercise of jurisdiction under the rae 
sion, the Court does not. indulge in re- 
appraisal of evidence normally, E 


(Para 3) 

(© Civil P. C. (5 of 1908), S. 47 — 
Interpretation of order.’ 

It is settled law that it Is open to a 
Court to look into the pleadings of the. 
parties for the purpose of interpreting a, 
decree. There is no reason why | this 
principle’ be not extended to the said 
order as well (Para 4) 


Cases’ Referred: Chronological  Piiras 


.-S. P. Gupta, for Petitioner; z R, 
Mittal, . for. Respondents. . . 

ORDER :— Raj Kumar petitioner was 
a tenant in respect of a gallery of shop 
No. 4531, situated at Bhatinda. The 
premises in dispute were obtained on 
lease by him on Oct. 1, 1964 on a yearly 
rent of Rs. 650/-. On Feb, 26; 1972 the 
landlord-respondent filed an application 
under S. 13 of the East Punjab Urban 
Rent Restriction Act, 1949 (hereinafter 
called the Act) for ejectment of the ‘peti- 
tioner on the grounds that he had not 
paid rent: from July 1971 onwards and 
that he had sub-let a part-‘of the shop 
to M/s. -Singla Brothers and its partners 
Gopi Ram and.Murli Dhar, respondents 
2 ta. 2 een the consent of the land- 
lord., i : 

-2., The petitioner paid the rent dus 
with interest and ‘costs of the applica- 
tion: to' the an ‘on the-first'date of 
hearing.. On- merits, he denied that he 
had isublet the premises in dispute te 
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anybody and asserted that Kasturi Lal 
was a partner in his firm. The learned 
Rent Controller framed the following 
issues on the pleas raised by the par- 
ties :— 


1. Whether the not 


application is 


liable to be amended in view of the 
legal objections raised in thé written 
statement? 


2. Whether Kishori Lal (Kasturi Lal) 
partner of respondent No. I is a neces- 
sary party, if so its effect? Or 

3. Whether Raj Kumar has sub-let a 
portion of shop in dispute to respon- 
dents Nos. 2 ta 4? If so its effect? 

4. Whether the respondent No. 1 is 
a bad tenant? If so, its effect? 

5. Relief. 

On the basis of decision given on issue 
No. 2, Kasturi Lal was held not to be 
a necessary party to the proceedings. 
On issue No. 3, it was decided that the 
petitioner had sublet a portion of the 
shop to respondents 2 to 4 and on that 
basis, order for his ejectment was pass- 
ed. The appeal filed by him was dis- 
missed by the Appellate Authority. 

3. In this petition it has been argued 
on behalf of the petitioner that burden 
of proving subletting remains on the 
landlord and there can be no subletting 
unless complete possession of the premi- 
ses in dispute had been handed over 
by the tenant to the sub-tenant in re- 
turn for valuable consideration. He fur- 
ther argued that law recognises a dis- 
tinction between a lease and a licence 
and the evidence produced by the res- 
pondent, at best, shows that he was a 
licencee. In support of his contention 
the learned counsel has placed reliance 
upon Dev Dutt Verma v. Ajit Singh, 
1965 Cur LJ 341 (Puni); Smt. Shanti 
Devi v. Puran Chand, 1975 RCJ 651 (Punj), 
Smt. Krishnawati v. Hans Raj, 1975 Ren 
CJ 164: (AIR 1974 SC 280) and Smt. 
Parkash Wanti v. Rattan Lal Jain, 1976 
RCJ 87 (Puni). On the question, whe- 
ther this Court can interfere on the revi- 
sional side, or not, the learned counsel 
has cited Damadilal v. Parashram, AIR 
1976 SC 2229 in which it has been laid 
down that if important evidence led by 
a party was not considered by the Ap- 
pellate Authority, it was open to the 
High Court to interfere in revision. 
Normally speaking, this Court, in exer- 
cise of jurisdiction under S. 15 (5) of 
the Act does not indulge in reappraisal 
of evidence, but since Shri Gupta, learn- 
ed counsel for the petitioner vehemently 
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urged that important documentary evi- 
dence produced by the petitioner has 
been overlooked by the Appellate Au- 
thority, I allowed him to address argu- 
ments on merits as well. 


"4. So far as the landlord is concerned, 
he relied upon the statement made by 
A. C. Jaiswal (P. W. 1) who was in-charge 
of the Telegraph Office, Bhatinda and 
who produced official record to prove 
that M/s. Singla Brothers, Bhatinda had 
got telegraphic address registered with 
his Department on May 12, 1971 for one 
year on payment of the prescribed fee. 
He also produced a copy of order Ex. P-A 
which was passed by the Department in 
this regard. This order does not men- 
tion in terms that it had been passed in 
respect of shop No. 4531 situated at Bha- 
tinda. However, this order was passed 
on the basis of application marked A, 
which purports to have been made by 
one Murli Dhar, styling himself as a re- 
presentative of M/s. Singla Brothers, 
Bhatinda. The learned counsel for the 
petitioner has argued that since Murli 
Dhar has not been produced in the wit- 
ness-box, the application marked A could 
not have been read into evidence by the 
learned Courts below. Strictly speak- 
ing, the learned counsel is right in say- 
ing so, but I see no reason why this ap- 
plication be not looked into in order to 
interpret the order Ex. P-A passed by 
the Department, especially when this ap- 
plication had come from proper custody. 
It is settled law that it is open to a 
Court to look into the pleadings of the 
parties for the purpose of interpreting a 
decree. I see no reason why this prin- 
ciple be not extended to the said order 
as well. Be that as it may, the land- 
lord-respondent also produced Naresh 
Kumar (A. W. 3) who is a peon of the 
P. & T. Department and who stated that 
he had been delivering telegrams meant 
for M/s. Singla Brothers at the premises 
in dispute. He has also produced Sita 
Ram (A. W. 2) who stated on oath that 
he had worked as a part-time munim of 
M/s. Singla Brothers who are occupying 
a part of the premises in dispute. The 
aforesaid evidence produced by the 
landlord-respondent had established that 
the petitioner had allowed another firm 
to use his premises. The only thing to 
be seen is whether such a user amount- 
ed to the creation of a lease or a licence, 
In a matter like this, the plea raised by 
the tenant-petitioners has to be consider- 
ed with greater care and caution. If he 
had come forth with the plea that he 
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bad simply allowed M/s. Singla Brothers 
the facility of receiving telegrams at this 
address, the claim made by the landlord- 
respondent would have been defeated. I, 
however, find that in the written state- 
ment the petitioner made a complete 
denial of the fact that M/s. Singla Bro- 
thers were allowed to use these pre- 
mises. Whether M/s. Singla Brothers 
were parting with some money for the 
user of the disputed premises or not, 
is a fact which is within the special 
knowledge of the petitioner and the part- 
ners. of M/s. Singla Brothers. Section 106 
of the Indian Evidence Act lays down 
that when any fact is especially within 
the knowledge of any person, the burden 
of proving that fact is upon him. Sec- 
tion 114 of the Indian Evidence Act lays 
down that the Court may presume the 
existence of any fact which it thinks 
likely to have happened, regard being 
had to the common course of natural 
events, human conduct and public and 
private business, in their relation to the 
facts of the particular case. The, part- 
ners of M/s. Singla Brothers are not 
shown to have any relationship with the 
petitioner and in normal course of busi- 
ness a tenant does not like anybody else 
to. occupy or use the premises without 
payment of any consideration. It is 
particularly so with regard to the cases 
which are governed by the Act, because 
a tenant knows that subletting constitutes 
a ground for his ejectment. 


5. The petitioner himself entered into 
the witness-box as R. W. 2. When cross- 
examined, he admitted that there was a 
bath-room attached to the premises in 
dispute which he was using as a godown 
and he had set up a partition wall in the 
premises in dispute for using a part 
thereof as a bath-room. When there was 
a regular bath room already available, I 
fail to see how the necessity of using 
that as a godown arose when another 
bath-rcom had to be created out of the 
main room, These circumstances show 
that .the partition wall was constructed 
in the main room in order to accommo- 
date M/s. Singla Brothers as sub-tenants. 
Even though the original burden lies on 
the, landlord to prave-that the. tenant 
had parted with possession of the pre- 
mises for valuable consideration, yet on 
the facts and circumstances of the pre- 
sent case, I -hold that it is apen to the 
landlord to claim the benefit of Ss. 106 
and 114 of the Indian Evidence Act for 


urging that he had discharged the initial, 


Joñus which- lay upon: him- of" proving 
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these facts. In a civil disputé”. mod 
operandi never remains 





tenant-petitioner told a blatant lie in 
the written statement that he had not 
sublet the premises to M/s. Singla Bro- 
thers and in his:statement in Court, he 
said that he did not know M/s. Singla 
Brothers, it would be impossible for him 
to urge that the burden which lay upon 
him stood discharged, 


6. The learned counsel for the peti« 
tioner drew my pointed attention ta a 
passage occurring in Dev Dutt Verma’s 
case (1965-Cur LJ 341) (Punj) (supra) in 
which an observation had been made 
that even when a tenant sets up a wrong 
and false plea, it should not be taken 
notice of. I may, however, add that, that 
the observation was made in. relation to 
the peculiar facts and circumstances of 
that case and cannot be regarded as a 
general rule for guidance in all such cases. 
It is the primary duty of the Courts of 
law to sift the truth and if a party is 
allowed to tell lies and to go with it, the 
courts instead of facilitating their own 
task would be making it much more diffi- 
cult. Besides, it would encourage lti- 
gants to set up false pleas. 


7. The learned counsei for the peti- 
tioner then submitted that he had pro- 
duced a large number. of documents 
which show that he had been receiving 
documents at these premises from vari-~ 
ous businessmen. According to him, if 
this evidence were to be looked into, it 
would completely demolish the case of 
the landlord-respondent. However, I do 
not, agree with him. If the main roém 
of the premises in dispute was partition- 
ed, as has been held. by me above and 
only a part of it had been sublet to M/s. 
Singla Brothers, the petitioner still could 
receive documents at the same address, 
and yet there would be subletting of a 
part of the premises. The authorities 
cited by him regarding the necessity of 
proving of handing over of possession of 
the premises sublet for a valuable con- 
sideration, were based on different facts 
have no application, to the facts of the 
instant case in which a room, on being 
partitionėd, is „being sublet to a sub- 
tenant. 

8. No oner Poud was Pas efore 
mes: an dir A A 





*(From order of B. S. . Yadav, 
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9. For the reasons mentioned above, 
this petition is dismissed with costs. 
Counsel's fee assessed at Rs. 300/- eee 

Petition tiamlee 





AIR 1978 PUNJAB AND HARYANA 189 
RAJENDRA NATH MITTAL, J. 
Jog Raj and another, -Appellants v. 
Banarsi Dass and another; Respondents. 

Ex. First Appeal Nos. 64, 86 to 92 and 
WOl-of 1975 and 145 of 1976, D/-. 13-1- 
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(A) Land Acquisition Act (1 of 1894), 
S. 31 (2), 3rd Proviso — Dispute regard- 
ing apportionment of compensation — 
Payment by Collector to one of rival 
claimants — Remedy of other claimant. 
AIR 1941 Cal 635, Diss. 

Where there is dispute regarding “the 
apportionment of the amount of com- 
pensation and the Collector makes pay- 
ment to one of the claimants, the other 
claimant can recover his share of the 
amount of compensation from the 
claimant who has been paid the amount 
by. filing civil suit or by claiming refund 
before the District Judge to whom the 
matter is referred under S. 18. ATR 1941 
Cal 635, Diss; (1871) 3 PC 465 and AIR 
1958 Madh Pra 339, Fol. (Paras 7, 13) 

Anno: AIR Manual (3rd Edn), Land 
Acquisition Act, 5. 31, N. 5. 

(B) Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Principle of, applies to ex- 
ecution proceedings. - (Para 12) 

Anno: AIR Comm, C, P. C. (9th Edn), 
8..11, N. 23. 


Cases Referred: Chronological Paras 


AIR 1962 Bom 214 7 
AIR 1958 Madh Pra 339 6 
AIR 19417 Cal 635 7 


(1871) 3 PC 465 : 17 ER 120, Rodger v. 
Comptoir D’Escompte De Paris - 6 


‘G. C. Mittal, for Appellants; M. S. 
Jain and A. S. Nebra, Addl A. G. 
Haryana, for Respondents. 


JUDGMENT :— This judgment will 
dispose of E. F. A. Nos. 64, 86 to 92 and 
101 of 1975 and 145 of 1976. The facts 
in the judgment are being given from 
E. F. A. No. 64 of 1975. 


“Dist. J., 
- Gurgaon, D/- 18- 12-1974). 
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2. Briefly the facts of the case are 
that Ram Chander, since deceased (now 
represented by Jog Raj and. Prithvi Rai, 
his sons) was the owner of the land in 
dispute which was on perpetual lease 
with Banarsi Dass, respondent No. 1. The 
land was acquired under the Land Ac- 
quisition Act (hereinafter referred to as 
the Act). Banarsi Dass, tenant, claimed 
apportionment of the amount of compen- 
sation. The Collector, in spite of the claim 
of the tenant, paid the amount of com- 
pensation assessed by him ta the land- 
lord. The landlord, dissatisfied with the 
amount of compensation, filed an appli- 
cation under S. 18 of the Act, for refer- 
Ting the matter to the Court. The tenant 
also filed a similar application for en- 
hancement of the compensation and 
apportionment of the amount. 


3. The Collector referred both the 
applications to the District Judge, Gur- 
gaon, for deciding the matter. The Dis- 
trict Judge, vide order dated Jan. 21, 
1974, enhanced the amount of compensa- 
tion and simultaneously held that the 
landlord was entitled to capitalised value 
at 20 times of the rental value and the 
tenant was entitled to the remaining 
compensation. The Collector, in ac- 
cordance with the order of the District 
Judge, deposited the enhanced amount of 
compensation in his Court. The land- 
lord filed an application for payment of 
the amount of compensation to him. The 
tenant also filed an application to the 
effect that out of the amount deposited, 
the total amount payable to him be de- 
ducted arid paid to him, 


_4. The question that arises for deter- 
mination is as to how the amount de- 
posited with the Collector under the 
award of the Court is to be distributed. 
The counsel for the appellants has vehe- 
mently urged that 20 times of the lease 
money is to be paid to the appellants out 
of the’ amount deposited and the balance 
to the tenant. He further submits that 
the amount already paid to the landlord 
by the Collector should not be adjusted 
while paying his share out of the en- 
hanced amount. On the other hand, Mr. 
Jain, learned counsel for the tenant, has 
submitted that the landlord was not en- 
titled to the whole amount paid by the 
Collector to him. According to him, the 
payment out of the enhanced amount 
should be made to the landlord in ac- 
cordance with the award of the Court by 


— -making adjustment of ‘the. paroni mane l 
mu. to- him by. the Collector. - Ne 
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5. I have given a deep thought to the 
arguments of the learned counsel: There 
is no specific provision in the Act in 
order to decide -this matter. The coun- 
sel have placed reliance on S. 31 of the 
Act which reads as follows:— > 


“31 (1). On making an award under 
S. 11, the Collector shall tender payment 
of the compensation awarded by him to 
the persons interested entitled thereto 
according to the award, and shall pay it 
to them unless prevented by some one 
or more of the contingencies mentioned 
in the next sub-section. 

(2). If they shall not consent to. ‘receive 
it, or if there be no person competent to 
alienate the land, or if there .be any dis- 
pute as to the title to.receive the .com- 
pensation or as ‘to the apportionment of 
it, the Collector shall deposit the amount 
of ‘the compénsation in the Court to 
which a reference under S. 18 would’ be 
submitted. ` 

Provided that any person admitted: to 
be interested may receive such payment 
under protest as to the sufficiency of the 
amount : i 

' Provided also that no person who bek 
received the amount otherwise than 


under protest shall be entitled to make 


any application under S. 18: 

Provided also that nothing herein con- 
tained shall affect the liability of any 
person, who may receive the. whole or 
any part ‘of any- compensation” awarded 
` under this Act, to pay the same to the 
person. lawfully: entitled thereto, f 

*(3) vee 
(4) E 

6. From a Tend of m (2) it is 
evident that if there is any dispute as to 
the title to receive payment of the com> 
pensation or its appointment; it is the 
duty of the Collector to deposit’ the 
amount of compensation in the Court to 
which ‘reference has to be made under 
S. 18. ‘Ih the’ present case, in spite of 
the dispute regarding apportionment ‘of 
the amount of compensation between the 
landlord and the tenant, the Collector 


paid the amount to the landlord. Pro- | 


viso (3) to sub-s. (2) says that the' per- 
son who receives the compensation, is 
liable to pay the same to the person law- 
fully entitled ‘thereto. The question 
arises as to how the person who islaw- 
fully entitled to the compensation, has 
to recover it from that person who has 
received the same from the Collector. It 
is not -given in the Act as to how such 
a person has to recover the amount from 


the person who: unlawfully received it.- 
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No machinery has been provided therein 
to make such recoveries. It is an estab- 
lished principle of law.thatian act of-a 
Tribunal which causes injury ta a party, 
should not be allowed to stand. If any 
injury is done by its-act, the Tribunal 
ae A inherent right to remedy the 
“In this view I am fortified by the 
ai of the Privy .Council in 
Rodger v. Comptoir D’Escompte De 
Paris (1871): 3 PC 465, wherein. Lord 
Cairns observed at page 475, thus :—. ü 
“Now, their- Lordships: are of opinion, 
that one of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no injury to any of 
the Suitors, and when the expression 
‘the act of the ‘Court’ is used, it does not 
mean merely the act of the Primary 
Court, or of ‘any’ intermediate Court of 
Appeal, but the act of the Court as a 
whole, from: the lowest Court which en- 
tertains jurisdiction over. the matter up 
to the highest Court which. finally : dis- 
poses of the case. ‘It is the duty of the 
aggregate of those’ Tribunals, if I. may 
use the expression, to take care that no 
act of the Court in the course of the 
whole of the proceedings does an injury 
to the suitors in’ the Court.” 
Section 31. (2) came up, for interpretation 
before a Division Bench of the Madhya 
Pradesh High Court, in Hitkarini Sabha 
v. Jabalpur Corporation, AIR: 1958 Madh 
Pra 339 presided over’ by. M. Hidayd- 
tullah, C.-J., (as my Lord then was). 
The facts, of that, case were that land 
was acquired by the Collector and two 
claimants for the compensation money 
appeared before him. The Collector, asses- 
sed the compensation and apportioned 


‘between them. On the date the award 


was announced, both the parties, namely, 
the Corporation of the City of Jabalpur 
and MHitkarini Sabha, were present 
through their representatives and .vou-+ 
chers for payment to the Sabha and Cor- 
poration were. drawn up to be handed 
over. to them. .The representatives of 
the Corporation did not accept the pay- 
ment, but that of the Sabha accepted it 
and withdrew the money. Later, the 
Corporation accepted its share under 
protest. The matter was referred under 
S. 18 to. the Court. When the reference 
reached ‘the Judge, he felt that his juris- 
diction was ousted by payment of the 
compensation money to the Sabha. He 
accordingly directed the Sabha to de- 
posit the amount in his Court before a 
particular date. The Sabha went up in 
revision before the: High* Court, The 
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Bench after taking into consideration the 
provisions of S. 31 (2), observed as’ fol- 
lows :— e AA 

“A Collector acts against the express 
provisions of S. 31 (2) in ‘making the 
payment of compensation money ‘when 


there is a dispute as to who should re- 


ceive the same. Such’ payment, how- 
ever, does not oust the jurisdiction. of 
the Court to hear the reference. The 
Collector being in érror in making ‘the 
payment, the Courts must rectify the 
matter to bring the action of the Collec- 
tor in line with’ the statutory. require- 


ments by ordering that the money be: 
forthwith brought inta court as an in- 


terim measure.” 


J am respectfully in agreement -with the 
above observations. 

7. Mr. G. C. Mittal, in support of his 
contention, referred to Hemanta Kumar 
Banerjee v. Satish Chandra Banerjee, 
AIR 1941 Cal 635, wherein, it was ob- 
served that last proviso to S. 31 (2) con- 
templates civil suit. It does -not create 
right to get refund but merely recog- 
nises right existing independently of the 
section. He also referred to Shri Deo 
Sansthan Chinchwad v. Chintaman 
Dharnidhar Deo, AIR '1962 Bom 214, 
wherein .similar observations were made, 
There cannot be any dispute that a suit 
fs maintainable for recovery under pro- 
viso to S. 31 (2). But it is not the only 
remedy, I am of the view that’ ‘both the 
remedies for recovery of such amounts 
are open and it is for the party concern~ 
ed to choose either of them. _ 

8. In the present case, it is not dis- 
puted that out of the compensation 
money deposited in the Court, the total 
share of the tenant can be paid to him. 
No useful purpose will be served direct~ 
ing him to institute a suit for recovery 
of the part of his share money which 
was paid to the landlord by the Collec- 
tor. After taking into consideration all 
the facts and circumstances of the case, 
I am of the opinion that the view ex- 
pressed by the learned District Judge is 
correct and does not require any inter- 
ference. I consequently affirm the same, 
The facts of all the appeals, except. those 
of E. F. A. No. 145 of 1976, are similar. 
Consequently E. F. A. Nos. 64, 86 to 82 
and 101 of 1975, are Hable to be dismis= 
sed. 


E.F. A, No.. 145 of ' 1976. 


9. Onkar Dutt was the owner ‘of the 
land and Tulsi; Bishan Dutt and Sat Par- 
kash were his-' perpetual . lessees, The 
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land was acquired under the Land Ac- | 
quisition Act. The.. Land Acquisition ` 
Collector gavehis award on Jan. 20, ` 
1968, and- paid. the amount -of compensa- 
tion to the landlord.. On a petition under 
S. 18 of. the Act, a reference was made 
to the. Court of the. Additional District 
Judge who modified the award by his 
Judgment. dated Jan. 21, 1974. Accord- 
ing to the judgment, the landlord was 
entitled to receive 20 times of the rental 
value of the land and the . remaining 
compensation’ was to be paid - to the 
tenants, | 


. 10. "The ‘tenants filed an application 
before the Additional District Judge 
praying that the total amount to which 
they had become entitled by the judg- 
ment of the Additional District, Judge 
dated Jan. 21, 1974, be paid to them by 
adjustment, against the .compensation 
payable to the landlord -by the said judg- 
ment. The application was contested by 
the. landlord but it was allowed by the 


. District Judge vide order dated Dee. 18, 


1974. Subsequently, the landlord filed an 
application for review of the above said 
order, which was dismissed by him. on 
March 17, 1975. 


11. The tenants filed an application 
for execution of the award of the Addl 
District Judge dated Jan. 21, 1974. The 
landlord filed an objection petition inter 
alia stating that the executing Court 
cannot go behind the judgment dated 
Jan. 21, 1974, and the tenants may file a 
separate suit for the recovery of excess 
amount alleged to have been ilegally 
paid to them. In view of the aforesaid 
objections, it ‘was prayed by him that 
the execution ‘application be dismissed. 
The objection petition was contested by 
the tenants who stated that the objec- 
tions had already, been decided by the 
Additional District Judge and these can- 
not be reopened. They further stated 
that the Additional District Judge had 
the right to take into consideration the 
payments made by the’ Collector to the 
landlord while making the payment- to 
him out of the enhanced amount: The 
learned Additional District Judge dis- 
missed ‘the objections. The landlord has 
come up: in appeal against that order. 

12.: It is evident from the narration of 
the: facts above that the Additional Dis- 
trict Judge had decided: the same matter 
vide his order dated Jan. 21, 1974. When 
the tenants filed ‘an application for ex- 
ecution, the’ landlord again raised the 
same' objections. Tt is established prin- 
ciple of law that. principle of res judi- 
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cata- is applicable te the execution pro- 
ceedings. In the present case, it cannot 
be disputed that the objections filed by 
the landlord were the same as had been 
adjudicated earlier. In the’ circumstances, 
the earlier judgment of the Additional 
District Judge operates ‘as res judicata 
and he cannot be allowed to raise the 
same objections again. The appeal is 
liable to be dismissed on this account 
alone. 


13. On the merits, I have also exa- 
mined the matter, I have already held 
above that two courses were open to the 
tenants—firstly they could file an appli- 
cation before the Additional District 
Judge for making payment to the land- 

|lord out of the enhanced amount after 
taking into consideration the amount 
already paid by the Collector and to pay 
the balance to them and ‘secondly to file 
a suit for recovery of their share out of 
the amount paid by the Collector ta the 
landlord. They adopted the first course 
to which they were entitled to. For the 
aforesaid reasons, I do. not find any fault 
with the judgment of the Additional 
District Judge and confirm the same. 


14. For the reasons recorded above, 
the appeals fail and the same are dis- 
missed with costs. Counsel fee Rs. 75/- 


in each case, 
l Appeals dismissed. 
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- PREM: CHAND JAIN AND 
. GURNAM SINGH, JJ. 

-Bara Hanuman Temple Durgain, Amrit- 
- gar, Petitioner v. Gurbux Lal Malhotra 
‘and others, Respondents. 

' Civil Revn. No. 854 of 1976, D/- 16-12- 
1977." 


Civil P. C. (5 of 1908), O. 1, R. 0 (2) 
and S. 92 — Suit under S. 92 — Addi- 
tion of party. as defendant. — Fresh 
sanction of Advocate-General not neces- 
sary unless it changes the nature of the 
suit, - 
© As- a rule, the Court’ should not add 
any.:person as a defendant in™.a suit 
against’ the wishes of the plaintiff but 
the word “may” in sub-r. (2) of R. 10 of 
O. 1 of the Code, gives a discretion ‘to 
eieaa a 


“*(Decided by Division Bench on order of 
-reference made by R. S. Narula, C: J. 
on 24-1-1977). 





Bara Hanuman Temple v. Gurbux- Lal (G. Singh J.) 


A.LE. 


the Court and where it finds., that the . 


addition of a new defendant is ‘absolutely ` 
necessary to adjudicate effectively... and 
completely the matter in controversy be- 
tween the parties, it will add a person 
as defendant even without the consent 
of the plaintiff. (Para .14): 

The power given to the Court under 
O. I, R. 10 is complete in all respects and 
it can join any person as plaintiff or de- 
fendant, who ought to have been joined 
or whose presence before the Court. is 
necessary in order to. enable it effec- 
tively and completely to adjudicate upon 
and settle all questions involved in the 
suit. Where an addition of a party does 
alter the nature of the suit under S. 92 
a fresh sanction of the Advocate Gene- 
ral is necessary. (Paras 13, 14, 15) 

Anno: AIR Comm. Civil P: C. (8th 
Edn.), S. 92, N. 28 and O. 1, Rr. 10 and 14. 
Cases Referred: Chronological Parag 


AIR 1958 Raj 161 5, 6,. 7 
AIR 1957 Punj 106 . 5 
AIR 1956 SC 382 8 
AIR 1944 Cal 163 9 
AIR 1937 Oudh 229 . 7 
AIR 1932 Rang 132 11 
AIR 1928 PC 16 12 
AIR 1918 Mad 1071 ; 10 


V. P. Sarda, for Petitioner; Ram Lal 
Aggarwal, with Amar Dutt, for Respon- 
dents, 


GURNAM SINGH, J.:— After obtain- 
ing sanction of the Advocate- General, 
Punjab, under S. 92, C. P. C. (herein- 
after referred to as the Code), Bara 
Hanuman Temple Durgian (hereinafter 
referred to as the Temple) through Durga 
Dass and Tilak Raj sons of L. Paras Ram 
who was the founder of the trust, filed 
the suit for the appointment of Gurbux 
Lal Malhotra, Gauri Shankar Sharma and 
Madan Lal Khanna as trustees of the 
Temple, which is a religious and chari- 
table trust, as all the three trustees ap- 
pointed by Sh. Paras Ram had died. In 
that suit, one, Gur Parshad filed an ap- 
plication under O; 1, R. 10 of the Code, 
for being. impleaded as a defendant, al- 


| 
| 


| 


leging that he along’ with Rattan Chand a 


-and Shori Lal had been managing the 


Temple for the last four years and nine 


months, that after the’ death of Rattan — 


Chand, he and Shori Lal had been con- 
tinuing to manage the Temple as trustee 
managers and that after the death of 
Shori Lal, which took place in Feb., 1974, 
he alone managed: the Temple and was 


: —— ‘in possession of its properties. He’ fur- 
_BV/BV/A436/78/ABO/EWM. Sie, aE Bs, 


ther -alleged that the suit filed is a cole. 
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lusive one and has been filed with a 
view to grab the administration of the 
Temple and that in his absence the suit 
could not be decided effectively and com- . 
pletely. The trial Sub Judge accepted 
the application of Gur Parshad and 
ordered the plaintiff to implead him as 
one of the. defendants in the plaint. 
Being aggrieved’ with the order of the 
learned Senior Sub Judge for impleading 
Gur Parshad, as one of the defendants, 
the plaintiff came up in revision to this 
Court which was heard by Hon’ble the 
Chief Justice. After hearing the parties, 
the Hon’ble the Chief Justice, feeling 
that important legal issues are involved 
in the case, referred the matter to a 
larger Bench and that is how this Civil 
Revision No. 854 of 1976 has come up 
before us. 


2. The order of the learned Senior 
Sub Judge impleading Gur Parshad as 
a defendant in the case has been chal- 
lenged by the plaintiff on the following 
three main grounds: 

(i) the Advocate-General having re- 
corded a finding at the time of granting 
permission to sue under S. 92 of the Code 
to the effect that “Rattan Chand had no 
authority under the law to join Shri Gur 
Parshad and Shri Shori Lal as co-trus- 
tees”, the Court has no jurisdiction to 
permit Gur Parshad being joined as a 
defendant to the suit; 

(ii) Permitting the impleading of Gur 
Parshad as defendant in the suit amounts 
to going behind the sanction of the Ad- 
vocate-General and no suit under S. 92 
can be allowed to be maintained against 
any person against whom permission ta 
sue has not been granted by the Advo- 
cate-General; and . 

üii) Gur Parshad respondent has no 
locus standi to claim to be added as a 
defendant. He is not a necessary party 
to the suit, and, therefore, he cannot be 
permitted to be added as a defendant 
against the wishes of the plaintiff-peti-~ 
tioner who is dominus litus and has con- 
trol of the suit. f 

3. Admittedly Gur Parshad was not a 
trustee appointed by L. Paras Ram, the 
founder of the trust. The’ contention of 
Gur Parshad is, that he had been manag- 
ing the properties of the Temple along 
with L. Rattan. Chand, that even after 

‘the death of L. Rattan Chand, he con- 

tinued to do so since Feb., 1974 and is 

in possession of. the properties of the 

- Temple, that he. -had been. defending 

some legal proceedings .in. which ‘the 

‘plaintiff was a- party. and, therefore, .he 
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' mine once ‘for 


Gurbux Lal ([Prs. 1-6] P.&H. 193 - 


is very much concerned and interested 
in the present suit and that the suit can- 
not be effectively and completely decid- 
ed without his presence. 


4. At the time when the learned Ad- 
vocate-General; Punjab, decided the ap- 
plication of Sarvashri Durga Dass and 
Tilak Raj sons of L. Paras Ram, under 
S. 92, C. P. C., L. Rattan Chand, one of 
the trustees appointed by Lala Paras 
Ram was alive. Lala Rattan Chand had 
put in an application in reply, in which 
he had stated that Shri-Gur Parshad was 
taken as a co-manager in place of Shri 


“ Bansi Dhar and Sh. Shori Lal and Sh. 


Gur Parshad were managing the affairs 
of the Temple. It was in this back- 
ground, that the learned Advocate-Gene- 
ral, while granting permission, to Sarv- 
shri Durga Dass and Tilak Raj, for filing 
the suit under S. 92 of the Code ob- 
served that “Shri Rattan Chand had no 
authority under the law to join Shri Gur 
Parshad and Shri Shori Lal as co-trustees 


~ without a direction from a competent 


Court to that effect”. This observation 
of the learned Advocate-General does 
not amount to a finding that Gur Par- 
shad was not a necessary party in this 
case, Order 1, R. 10 of the Code em- 
powers the Court to direct that other 
persons -be made parties so that complete 
justice may be done and the rights of all 
are finally determined. 


5. Now it is to be seen as to whether 
in a suit filed under S. 92 of the Code, 
any other person can be added as a de- 
fendant without the previous sanction of 
the Advocate-General. This point was 
considered by Bhandari, C, J., in Kidar 
Nath Datt v. Kishan Das Bairagi, AIR 
1957 Punj 106, and it was observed that 
where such addition alters the nature of 
the suit, a fresh sanction of the Advo- 
cate-General is necessary. This matter 
also came up for consideration before a 
Division Bench of Rajasthan High Court 
in Ghanshyamlalji v. Collector, Udaipur, 
AIR 1958 Raj 161, wherein it was ` ob- 


- served that: 


“One of the objects of R. 10 of O. 1 
is to enable the court to try and deter- 
all material questions, 
common to the parties and to third par- 
ties and not merely questions between 
the. parties to the suit.” 

6. In the case of Ghanshyamlalii 


. (AIR 1958 Raj 161) (supra), the suit was 


filed under S. 92 of.the Code and in that 
suit Goswami Ghanghyamlalji filed an 


.application before the District Judge, in 


> 
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whose Court the suit was pending, , under 
O. 1, R. 10 of the Code, praying that he 
may be impleaded as a party. His ap- 
plication was rejected by the District 
Judge on the ground that it was open to 
him to bring a separate sult to vindicate 
his private rights. The Division Bench 
of the Rajasthan High Court, after dis- 
cussing the law on the point, came to 
` the conclusion that.the learned District 
Judge should have allowed the applica- 
tion of the applicant for being joined as 
a party under O. 1, R. 18 of the Code 
and accordingly the revision filed by 
Ghanshyamlalji was allowed. 

7. The-case of Suresh Singh v. Legal 
Remembrancer, U. P. Government, AIR 
1937 Oudh 229, was also referred ta in 
the case of: Ghanshyamlaljfi (AIR 1958 
Raj 161) (supra). In the case of Suresh 
Singh (supra), ait ‘was held that — 

t $ : 


Such person should be added as defen- 
dant in suit in order to enable Court to 
properly and completely adjudicate upon 
questions involved in suit.” -` 

8 In Vikrama Das Mahant v. Daulat 


Ram Asthana, AIR 1956 SC 382, the . 


Hon’ble Judges observed ‘that (at p.: 390 
of AIR): 


“Therefore, a person who has been in 


‘de facto. possession and management of 


the Asthan and its properties for a long 
time claiming to be its trustee under the 
‘decree of a Court, valid or invalid, has 
sufficient interest to maintain proceed- 
ings for the- warding ‘off of a cloud cast 
by the defendant’s action against the 
interests of the Asthan.”’ 

9. In Gobinda Chandra Ghosh alias G, 
Ghosh v. Abdul Majid Ostagar, ATR 1944 
Cal 163, it has been observed that: 

“Once a suit is validly commenced: after 
obtaining sanction as is necessary under 
S. 92-no fresh sanction is necessary at a 
further stage of the'suit if the amend- 
ment of the plaint or the addition of the 
party does not alter the nature. of the 
claim in the suit, but when such amend- 
ment or .addition of party does change 
the nature or scope of the suit, a fresh 
sanction is required.” 

10. In Vaithilingam v. S M R M 
Ramalingam Pillai, AIR. 1918 Mad 1071, 
lt has been observed that: 

"It is open to a Court ta add a party 
as defendant in a suit under S. 92, Civil 
P. C., just as in any other suit. Its right 
to do so is regulated by O. 1, R. 10.” 

1L The learned counsel for the peti- 
tioner contended that no party can be 
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added in a suit against the wishes of 
the plaintiff. He further pointed out that- 
no person can join as defendant without 
the previous permission af the Advocate- 
General. He relied upon Johnson D Po 
Min v. U Ogh, AIR 1932 Rang 132, where- 
in it has been held that: ` 

“Plaintiffs are not entitled ` to claim 
against strangers to trust either declara- ’ 
tion of title or possession or any other 
relief — Strangers are not necessary 
parties to such suit and if plaintiffs have 
wrongly impleaded them they cannot 
pray in aid provisions of Civil P. C. 
(1908), O. 1, R. 3 or R. 10.” 

12. He also relied upon Abdur Rahim 
v. Abu Mahomed Barkat Ali Shah, AIR 
aie PC 16, Wherein: it was observed 

at: 

“A suit in epit of trust ‘property 
was instituted by seven persons with the 
sanction of Advocate .General. It was 
subsequently amended without: his sanc- 
tion- by adding strangers to the trust as 
defendants and by adding prayers for 
relief not covered by S. 92. The suit was 
later on compromised by six out of the 
seven plaintiffs. . 


Held, that the nature of the suit was 
changed, that it- ceased to be one of re- 
presentative character and the decree 
based on the compromise,- however bind- 
ing. as. against the’ consenting. parties, 
cannot bind the rest of the public. Sec- 
tion il, Expl 6, has no application to 
such a case.” 

13. As a rule, the Court should not 
add any person as a defendant in a suit 
against the wishes of the plaintiff but the. 
word “may” in sub-r. (2) of R. 10 of O. 1 
of the Code, gives a discretion to. the 
Court and where it finds that the addi- 
tion of a new defendant is absolutely 
necessary to adjudicate effectively and 
completely the matter in controversy be- 
tween the parties, it will add a person 
as defendant even without the consent 
of the plaintiff. The contention of the 
learned counsel for the plaintiff, there- 
fore, that Gur Parshad could not bé 
joined as defendant is not acceptable. 

14. The power given to the Co 
under O. 1 R. 10 of the Code is com- 
plete in all respects and it can join any 
person as plaintiff. or defendant, wh 
ought to have been joined or whose pre- 
sence before the Court is necessary - i 
order to enable it effectively and com 
pletely ta adjudicate upon and settle 
questions involved in the suit. 

15. After considering the ace 
on the point, we have reached: the con- 
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clusion that where ~ 
party does alter the nature of the suit 
under S. 92 of the Code, afresh sanc- 
tion of the Advocate-General is neces- 
sary. In the instant case the observa- 
tion of the learned Advocate-General, 
while granting the. sanction, that L.. 
Rattan Chand had no authority under 
the law to join Gur Parshad as a co- 
trustee will not amount to a 
that Gur Parshad was not a necessary 
party to the suit and if Gur Parshad is 
added as a defendant in the suit that 
will not amount to going behind the 
sanction of the Advocate-General. 


16. Now it is to be seen as to whe- 
ther Gur Parshad has any locus standi 
to claim to be added as a defendant and 
as such is a necessary party. It is not 
disputed that Gur Parshad has been 
looking after the property of the Temple 
even alongwith L. Rattan Chand, who 
was one of the trustees,: The conten- 
tion of Gur Parshad is that he has been 
managing the Temple as a trustee-cum- 
manager and that in the legal proceed- 
ings in the past he has been represent- 
ing and looking after the interests of the 
Temple. Further according to him, he 
is a person very much concerned and 
interested in the suit and without his 
presence as a party, the suit cannot be 
effectively and . completely decided. The 
suit filed by the plaintiff fs for the ap- 
pointment of new trustees as all the 
three trustees appointed ty L, Paras 
Ram, the founder of the Trust, have 
died. In the plaint, “in para No. 13, it 
has been mentioned that Sh. Rattan 
Chand, one of the trustees, in his reply 
to the application under S. 92 of the 
Code before the Advocate-General had 
stated that he had joined with him 
Sarvashri Gur Parshad.and Shori Lal as 
co-trustees. Thus it-is evident that Gur 
Parshad thas been looking after the pro- 
perty of the plaintiff Temple. His alle- 
gation is that the suit has been. filed by 
|the plaintiff,‘ in collusion with the im- 
pleaded defendants,:to secure. orders of 
the Court regarding its .(Temple’s) 
administration at this back in order to 
exclude him (Gur. Parshad) from its 
management. Since the suit is for the 
appointment of trustees and Gur Par- 
shad, who has been looking after the 
affairs of the Temple, wants to defend. 
the claim of the plaintiff; he (Gur Par- 
shad) would be in a-better position to 
explain to the Court as.to whether the 
appointment of the defendants already 
impleaded, would be, in. the interést of 


Juilundur Municipality v.. Jagdish Kaur 
an addition of a 


finding - 


[Pr. 1] P.&H. 195 


the plaintiff or not. Moreover, if he ‘is 
added as a defendant, the cause of 
action and the nature of the suit will 
not be altered so as to enlarge the scope 
of litigation. The order of the learn 
Senior Sub-Judge impleading Gur Par- 
shad as defendant is, therefore, upheld 
and this revision petition is dismissed. 
PREM CHAND JAIN, J.:— I agree. 
i Revision petition dismissed, 
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HARBANS LAL, J. 

Municipal Committee, Jullundur, Ap- 
pellant v. Smt. Jagdish Kaur and ano- 
ther, Respondents. 

F. A. F. O. Nos. 24, 43 and 70 of 
1973, D/-_17-11-1977.* 

(A) Motor Vehicles’ Act (4 of 1939), 
8. 110-CC — Compensation awarded by 
Tribunal — Appeal by both the parties 
disputing quantum of compensation — 
No stay regarding recovery — No pay- 
ment till decision of appellate court — 
Held claimant entitled to interest on the 
amount of compensation. (Para 6) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Damages — Quantum of — 
Future contingency of widow of decea- 
sed - remarrying — Not a ground for 
reducing quantum. ' (Para 5) 

‘Anno: AIR Comm. “M. V. Act (lst 
Edn.), S. 110-B, N. 2. 

. (C) Motor Vehicles Act (4 of . 1939), 
ae 110-B — Damages — Determination 


It is settled principle of law that even 
fn those cases where the deceased is not 
proved to be actually earning any, in- 
come prospective loss can and should be 
determined taking into consideration the 
possible earning capacity of the deceased. 
AIR 1968 All 186 Rel. on. (Para 5) 

Anno: AIR. Comm. M. V. Act (ist 
Edn.), S. 110-B,.N. 2. 
Cases Referred: - Chronological .. Paras 
1972 ACJ 334 (Puni) 5 
AIR 1968 All 186:: 1967 ACJ 321 5 

-Luxmi Grover, for Appellant; L. M. 
Suri, for Respondent No. 1. Si 

JUDGMENT :— This judgment will 
dispose of F. A. O. No. 24 of 1973 (Muni- 
cipal Committee, Jullundur v. .Smt. 
Jagdish Kaur), F. A. O. No. 43 of 1973 


oo order of K. S. Bhalla, M A. C 
, Juliundur, D/- 22-8-1972.) 


BY BV/A439/ 78/JDD/CWM 
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(Municipal Committee, Jullundur v. 


Harnam Kaur), and F. A. ©. No. 70 of- 


1973 (Jagdish Kaur v. Bachan and Muni- 
cipal Commiittee, Jullundur), as all the 
three appeals arise out of the same 
judgment of the Motor Accidents Claims 
Tribunal, Jullundur, (hereinafter called 
the Tribunal), dated Aug. 22, 1972. 

2. The facts, in brief, are that on 
Dec. 21, 1967, at about 1 P.M. one Swa- 
ran Singh Aujla, a young man of 22 
years, resident of village Kala Sanghian, 
was going on a scooter on Jullundur- 
Kapurthala Road in Jullundur near the 
secretariat building when a truck No. 
PNU-7532 (hereinafter called the truck) 
owned by the respondent Municipal 
Committee, and driven by Bachan, res- 
pondent, who was in the employment of 
the Committee, collided against the said 
scooter. resulting in the instantaneous 
death of Swaran Singh. Two claim peti- 
tions under S. 110-A of the Motor Vehi- 
cles Act, 1939 (hereinafter called the 
Act) were filed, one by Jagdish Kaur, 
widow of the deceased, and the cther by 
Harnam Kaur, widowed mother of the 
deceased, claiming Rs. 2 lakhs each as 
compensation on the plea that the fatal 
accident had taken place due to rash and 
negligent driving by Bachan, respondent, 
Compensation was claimed against both 
the driver and the Municipal Commit- 
tee, the owner of the truck. Both the 
applications were consolidated by the 
Tribunal vide its order dated April 24, 
1968. The claim petitions were contest- 
ed by both the driver and the owner 
of the truck. It was alleged that they 
had no knowledge about the accident 
and, in the alternative, it was contend- 
ed that the compensation claimed was 
highly exaggerated. Ownership of the 
truck was admitted. On the pleadings 
of the parties, the following issues were 
framed: 

J. Is the claim application barred by 


time, and if so, are there sufficient 
grounds to condone the delay? 
2. Was the accident due to any 


negligent act on the part of the driver 
of the vehicle involved or that of the 
deceased himself or that of both and 
with what effect? ` 

3. What should be the quantum of 
compensation due, if any, and from whom 
to whom? 

4. Relief 

On issue No. f, ff was held that both 


the applications were filed within time. 


Regarding issue No. 2, it was held that 
“the fatal accident was due to! the rash ` 


Jullundur Municipality v. Jagdish Kaur“ 


written statements 
‘knowledge of the occurrence. and . did 


VA LR. 


and negligent driving by the driver. On 
issue No. 3, the claimant, Jagdish Kaur, 
respondent, was awarded Rs. 25,000/- 
and the other claimant, Harnam Kaur, 
respondent Rs. 3,000/- as compensation, 
This award has been challenged in two 
appeals by the Municipal Committee vide 
F.A.O. No. 24 of 1973, against Jagdish 
Kaur, and F.A.O. No. 43 of 1973, against 
Harnam Kaur. F.A.O. No. 70 of 1973 
has been filed by Jagdish Kaur widow 
of the deceased claiming enhanced com- 
pensation. 

3.- Finding on issue No. 1, regarding, 
limitation has not been challenged. 
Admittedly, the accident took place on 
Dec. 21, 1967, and the applications by 
both the claimants were filed within two 
months of the occurrence. Thus, clear- 
ly, the applications were filed within 
time. ‘ 


4. Finding on issue No. 2, was chal- 
lenged, but half-heartedly. The version 
regarding the tragic accident has been ` 
proved by the two eye-witnesses, Ram 
Saran, A.W. 2 and Mehnga Ram, A.W. 3. 


-Ram Saran, A.W. 2, runs a tea stall: 


opposite the building of the civil secre- 
tariat near the place of occurrence. It 
was on the basis of his statement that 
the first information report, Exhibit A.W. ° 
5/1 was recorded against Bachan, driver, 
the respondent. His presence at the 
time of the occurrence was even sup- 
ported by Saran Dass, R.W. 4, Mehnga 
Ram, A.W. 3, is a clerk of Shri Vasudev 
Mehta, Advocate, who was working in 
the civil secretariat. As the accident 
took place in the vicinity of the civil" 
secretariat, the presence of this witness 
was quite natural. His statement was 
alsa recorded by the police during in- - 
vestigation of the case. Nor was his 
presence challenged in cross-examination, 
Both these witnesses categorically stated - 
that the occurrence took place when the 
scooter driven by Swaran Singh Aujla, 
deceased, was going on his proper side 
and the truck being driven by Bachan, 
respondent, was going at a fast speed on 
the wrong side and struck against the 
scooter. It was alsa pointed out that af 
that time, the- driver of the truck did 
not sound the horn. The scooter was, 
according: to the witnesses, being driven 


-ata normal speed on the proper side of 
the road. 


Both the respondent Municipal . Com- 
mittee and Bachan, respondent, in thefr 
vaguely denfed tha 


not -take up any. alternative plea; . An -- 
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attempt was made to make -out a case- 
in the evidence of their witnesses, Baru- 


Ram, R.W. 3 and Saran Dass, R.W. 4, 
that the scooter was following the truck 
and the deceased driving the scooter 


attempted to overtake the truck and it- 


was in that process that the occurrence 
took place due to the negligence of the 
deceased. This plea was clearly an after- 
thought as the same was not adverted 
to in their written statements. Nor any 
of the two eye-witnesses produced on be- 
half of the claimants was confronted 
with the same. None of the witnesses 
produced on behalf of the respondent 
Municipal Committee and Bachan, driver, 
can be given any credence as they were 
only chance witnesses. Their statements 
were not even recorded by the Police 
during investigation which. fact is quite 
alone eloquent to throw doubt on the 
factum of their presence at the time and 
place of occurrence, Baru Ram, R.W. 3, 
is admittedly the driver under the 
employment of the Municipal Commit-~ 
tee, the owner of the truck’? Obviously, 
he was under the influence of the Com- 
mittee. According to Saran Dass, R.W. 
4, he had gone at the relevant time to 
supply food to his father Mahesha Ram 


who is stated to be working as a cob-.- 


bler near the place of occurrence. Stran- 
gely, this Mahesha Ram was not produ- 
ced.in evidence. The said Saran Dass 
in cross-examination 
employed in Gopal Trading Pharmacy, 
at a distance of about one mile from 
the place of accident. In these circum- 
stances, he cannot be expected to be off 
duty. for such a considerable time that 
he could leave the factory, come to his 
house and take the food at such a long 
distance to his father. 

Madan Mohan, R.W. 6, who- also 
claimed to be an eye-witness was a 
clerk of an Advocate, was -not expected 
to be at the place of occurrence at the 
relevant time because the said Advocate 
was. not stated to be working in the civil 
secretariat. It was admitted that his 
statement had also not been. recorded by 
the. Sub-Inspector during investigation. 
All. these witnesses went out of the way 
to. support the -version which was, as 
stated above, only an afterthought. in- 
diéating the deceased following the truck. 
on a scooter. The learned Tribunal has 
discussed the entire: evidence regarding 
the’ occurrence. exhaustively in the judg- 


ment under ‘appeal’ ‘and came -to a clear. 
finding that at ‘the time. of; the- occur-,. 


rence,- the. truck driven by -Bachan;. TORS! 
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admitted to be 


Policy or salary etc. 
. rectly opined that there. was no evid- 


{Prs.. 4-5] < P, & HL. :197.- 


pondent, was going at a fast speed: on- 
Jullundur-Kapurthala Road and was on 
the wrong side when the fatal accident 
took place and further that the deceased 
was coming on.the scooter from the op- 
posite direction and was toming at a 
normal speed on his proper side. It was 
also concluded that. the occurrence was 
the result of rash and negligent driving 
of the truck by Bachan, respondent, 
These conclusions are based on correct 
assessment of the evidence and I entire- 
ly agree with the reasoning and the con- 
clusions arrived at. The learned counsel 
for the appellant Municipal Committee 
also appeared to be conscious of the 
correctness of the conclusions of the 
Tribunal in respect of this issue and was 
not in a position to challenge the same 
with any force. 


5. The learned counsel for the Com- 
mittee, however, emphatically challenged 
the finding of the Tribunal on the amount 
of compensation awarded to the claim- 
ants. It was argued that there was. 
absolutely no evidence to justify the 
conclusion that the deceased was earning 
Rs.. 200/- per month. Undoubtedly, the 
claimants could not produce any satis- 
factory. evidence to prove their conten- 
tion in the claim applications that the 
deceased was earning about Rs. 3,000/- 
per month at the time of the tragic acci- 
dent. It was the case of the claimants 
in their evidence that the deceased: was 
settled’: in Canada and was employed 
there, and further that he had come to 
India only a short while prior to the 
occurrence and that the marriage with 
Jagidish Kaur, claimant, had been 
solemnized only about a month before 
the: occurrence and that the deceased 
along with his wife was intending to go 
back to Canada. The document, Exhi- 
bit A.W. 6/1; along with a letter pur- 
Porting to have been received by Jagdish 
Kaur from the British Columbia Forest 
Products Limited, : Canada, renders no 
assistance to the contention of the claim- 
ants regarding the income of the deceas- 
ed. - Their perusal only shows that the- 
deceased prior to his return to India 
was\-in,.Canada and. was employed with 
the said Company, but before coming to 


Andia had left the service and had no 


claims cleft with his. employer regarding 
the benefits relating to the insurance 
The Tribunal cor- 


ence to prove that the deceased was- 


„gainfully. - employed. showing his ..exact: . 


monthly income. _; However, . the conclu-. , 
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sion was reached on the basis & wire- 
‘butted evidence -on secerd that the. dè- 
eased had passed matriculation exami- 
nation; was an able bodied person, and 


was a tall young man five feet and ten 


inches, as opined by Dr: Miss Indira 
Khosla, R.W. -4, who performed the 
autopsy on -his dead body.. His age 
was also. approximately determined to be 
about 24 years by the doctor. Keeping 


in view these undisputed. facts, the “Tri- 


‘bunal concluded that the income of the 
deceased could ‘be -reasonably determin‘ 









‘principle of law that even in those cases 
where the deceased is not proved to be 
actually earning any income prospéctive 
loss can and should be determined 
taking inte consideration the possible 
earning capacity of the deceased. Refer- 
ence may be made to Shiv Prasad Gupta 
wv- S. M. Sabir Zaidi,.1967 ACJ:321: (ATR 
1968 All 186).. In India, a healthy young- 
man with matriculation as his. qualifica- 
tion who had the resourcefulness to go 
to Canada and settle there for same time 
` can be reasonably and justifiably ex- 


pected to earn not less than Rs. 300/- 


a month, and with experience and pass- 
age of time, he is a te improve 
his earning. Thus, in-my opinion, the 
determination of the monthly ineome of 
Rs. 200/- by the deceased as held -by 
the Tribunal was rather on the low side. 
Jf the deceased and his mother. -were 
mot «confident of the chances of this earn- 
ing so much, the deceased was not like- 
dy to have gone in for marriage. Out 
of this income, he was. expected to 
spend Rs. 50/- on the maintenance `of 
this widowed mother though she had 
other three sons. who were settled abroad 
and were expected to make their con- 
tribution towards -her maintenance ex- 
penses. Out of the remaining Rs. 250/- 
‘per month, the deceased could be rea- 
sonably expected te spend 50 per cent 
amount on his wife. The average life 
expectancy in India being 70: years and 
Jagdish Kaur, claimant, being younger 
than the deceased, she would be getting 
Bs. 125/- per month for her maintenance 
from ther husband for at least 40 years, 
On this basis, she would. be entitled to 
a total compensation of Rs. 60,000/-. 
‘The: Tribunal, after assessing. the com- 
‘pensation due to Jagdish Kaur, claimant, 
at the rate of Rs. 70/- per month for 
about 47 or 48 years, and after making 
deductian at 33.3 per cent on account of 


Jumpsum payment, assessed the total 
compensation at Rs. 25,000/-. According 
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ed as Rs. 200/- per month. It is settled . 
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to ae learned counsel for the respon-| ` 


dent, it has been held by a Division 
Bench of this. Court in Damyanti Devi 
v. Sita Devi, 1972 ACJ 334, that -no. de- 
duction on’ account of lumpsum payment 
should be allowed im cases where ~ the 
prospects of the deceased improving his 
earning were not taken into account. 
On the other hand, it was-contended on 
behalf of the learned counsel for the 


Municipal Committee, that though it was _ 


not established that Jagdish ‘Kaur, claim- 
ant, had-contracted a second marriage 


after the death of Swaran Singh, it was, 


very likely in view of the young age 
of the claimant: and there being no 
child born out of the wedlock, that she 


-will contract'a second marriage and 


after. her remarriage, she will cease to 
be dependant on the deceased and will 
not be entitled to any compensation. It 
is not possible to agree with the conten- 
tion of the: learned counsel for the 
Municipal Committee and to deny pro- 
per compensation to the claimant on the 
speculative plea that she was likely - to 
contract’ a second marriage. However, 
taking into consideration all the circum- 
stances of the case, I am of the consider- 





ed: opinion that ‘it will meet the ends 
of justice to award Rs. 40,000/- as com 
pensation to Jagdish Kaur, claimant. 


6. It was contended by the learned 
counsel for the claimant that so far not! 
a single paise out of the compensation 
awarded by the Tribunal has been paid 
by the Committee or the driver of the 
truck though the same was awarded .on 
Aug. 22, 1972 and recovery had not been 
stayed by this Court. Keeping in view 
this non-cooperative and defiant attitude 
of the Committee’ and. the driver of the 
truck, it was emphasised that some, rea- 
sonable interest -as envisaged under 


S. 110-CC should be awarded to the! 


claimant so that her interests’ may be 


protected. This request appears - to bel- 


quite reasonable and appropriate in the 
circumstances of this case. It is, there- 
fore, ordered that the claimant, Jagdish 
Kaur, will be entitled to interest at the 
rate of & per cent per annum on the 
amount awarded by this order from the 
date of the award by the ‘Tribunal til 
payment. 

7. For the reasons mentioned above; 
the two appeals, F.A.Os. Nos. 24 and 43 


‘of 1973 filed by the Municipal Commit- 


tee are dismissed with costs and F.A.O. 
No. 70 of 1973 filed by Shrimati. Jagdish 
Kaur is allowed with costs and the 
award of the Tribunal dated Aug. 22, 
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1972, is modified to the extent that Jag- 
dish Kaur, appellant, would be entitled 
to the compensation of Rs. 40,000/-. -It 
is further ordered, as stated above, that. 
the Municipal Committee and Bachan, 
respondent, driver of the truck, would 
be ‘liable to pay interest to the claimant 
at six per cent per annum from the date 
of the award of the Tribunal till the 
date of the payment. 


Order accordingly,. 


AIR 1978 PUNJAB AND HARYANA 19% 


S. S. SANDHAWALIA AND 
HARBANS LAL, JJ. 

M/s Sugan Chand Bhuramal & Sons, 
and others, Petitioners v. The State of 
Punjab and others, Respondents.. 

Civil Writ. Petn. Nos. 1947 2058, 2070, 
2071, 2088, 2113, 2274 and 3008 of 197%, 
D/- 20-10-1977. : f eee: 

Constitution of India, Art. 131-A — 
Question relating to constitutional vali- 
dity — Reference by High Court to Su- 
preme Court — Whether High Court 
can grant stay till the decision of Su- 
preme Court. $ 


A broad construction of Art. 131-A of 
the Constitution would show that now 
jurisdiction to decide all questions of law 
relating to the constitutional validity of 
any Central Law is vested in the Su- 
preme Court to the exclusion of any 
other Court. This power or jurisdiction 
has in terms been withdrawn from the 
High. Courts. By virtue of cl. (5), the 
parties are entitled to a hearing before 
the Supreme Court before the. question 
referred is decided. Further, sub-cl. (a) 
of this provision also entitles the Su- 
preme Court to dispose of the whole case 
itself Under such circumstance it 
would be more apt that the power ta 
grant discretionary relief of stay should 
ordinarily -be exercised by- the Court, 
which. is in essence seized of the matter.. 
This should not however be understood 
to imply that the High Court has no 
such jurisdiction because the matter was 
not debated before the Court at length. 
In the instant case therefore where the 
stay of recovery of the tax. was sought 
the applicant was directed to approach 
the Supreme Court for the relief claim- 
ed. l (Para . 5), 


Cases Referred: Chronologicał Paras 
(1977) Civil Writ Petn No. 1948 of #976, 
D/- 2-2-1977 (Puni) 2, 3 
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S.-C. Bhuramal & Sons v. State (Sandhawalia’-J.} [Prs, 1-2] P. &Ħ. 199 ` 


(197%) Civil Writ Petm No. 2367 of 1977, 
D/- 30-9-1977 (Puni) ` 3 


R. C. Dogra, for Petitioners; D. N. 
Rampal, Dy. A.-G., for Respondents. 


S. S. SANDHAWALIA, J.:— In this: 
set of writ petitions (Civil Writ Nos. 1947, 
2058, 2070, 2071, 2088, 2113, 2274 and 3008. 
of 1977), the constitutional validity of 
sub-secs, (1), (2) and {2-A} of S.. 8 and 
sub-secs, (2) and (3) of & 9 of the Central 
SalesTax Act, 1956, has been. challenged:. 
On behalf of the petitioners, it. is urged’ 
that the determination of the- constitu-- 
tional validity of the said provisions of. 
the Act is necessary for the disposal af- 
these writ. petitions, On behalf of the 
respondents; it. wasi submitted that the 
vires: of the aforesaid. provisions: have 
been upheld by their Lordships. of the 
Supreme Court. This submission, how- 
ever, loses sight ef the fact. that the 
judgments, relied upon by the respon- 
dents are prior ta the Central Sales Tax 
(Amendment) Act, 1976 (No: 103 of 
1976), which has introduced. changes im 
the aforesaid. . provisions, which are now 
the subject-matter of attack, 


2. Though we are not very greatly: 
impressed by the contentions raised on 


- behalf of the petitioners, yet undoubted: 


ly, at this staze they cannot either be: 
termed: frivolotis:or entirely without sub- 
stance. Tt. is. plair that without a deci- 
sion first on the vires of the aforesaid 
provisions, the writ petitions cannot be 
finally disposed of. We are hence satis-- 
fled. that im these writ petitions a ques- 
tion as ta the constitutional validity of 
the aforesaid: provisions is involved. Re- 


' liance has rightly been placed’ on behalf 


of the petitioners om an unreported! 
judgment ‘of this Court. im M/s. D. M. 
Oil and General Industries, Khanna 
District: Ludhiana: w: Uniom of India, etc. 
Civil Writ Petition No. 1948 of T976 
decided on Feb, %. 1977 (Punj). Following: 
the same and: having regard’ to the provi- 
sions. Of Arts, 226-A. and I31-A of the 
Constitution of India, we refer the fol- 
lowing questiom to the Supreme Courf 
fer its: decision:— _ 


“Are sub-secs. (1), (2). and (2-A), of. 
S..8 andi sub-secs, (2), and: (3). of S. 9 of 
the Central Sales Tax Act, 1956, as: 
amended by the Central Sales. Tax 
(Amendment), Act, 1976, constitutionally 
invalid for the reasons. specified. in the 
writ petitions.” 

Further proceedings. in. this Court will: 
remain stayed. under Art. 131-A (4) of 





the Constitution till the decision of their 
Lordships of the Supreme Court. 


3. Learned counsel for the bal ets 
had, however, strenuously pressed their 
prayer for the stay of the recovery of 
tax meanwhile. Perhaps in the absence 


‘ of any substantial ground on principle; 


this stay was sought. mainly on the 
basis of supposed precedents of this 
Court. Our ‘attention was sought to be 
drawn to M/s. D. M. Oil and General 


’ Industries, Khanna’s case (supra), but a 


perusal of the final judgment in the 
case makes no mention of any order re- 


‘garding the stay of the recovery of tax. 


Without citing the judgment, learned 
counsel for the parties had made refer- 
ence to Civil Writ Petition No. 2367 of 
1977 (Punj), decided on Sept. 30, 1977, for 
the submission that recovery of tax 
had been stayed therein. We have peru- 
sed the said judgment. It is evident 
therefrom that the recovery of tax has 
not been stayed therein and all that has 
been observed is that as regards the 
amount of penalty alone sought to be 
recovered from the petitioners, the reco- 
very proceedings shall not be initiated 
against the petitioners in case they fur- 
nish Bank guarantee to the satisfaction 
of the recovering authorities. The said 
judgment cannot be construed as an 
authority for the stay of recovery of tax 
which may fall due. 


4. Whilst we are extremely sceptical 
whether the grant or refusal of stay 
which is entirely discretionary can be a 
matter governed by precedent, yet as 
noticed above, learned counsel for the 
parties have been unable to cite any 
such authority before us. On principle 
we are, however, clear that the present 
case is hardly fit for the grant of stay 
of the recovery of tax till such time as 
the Supreme Court may decide the ques- 
tion of law referred. It is a matter fit 
for judicial notice that under the newly 
added Art. 131-A, already thousands of 
references involving the vires of Central 
Statutes all over the country have been 
made to the Supreme Court. One can 
easily visualise that it may well take 
years before the matter can possibly be 
decided finally. That, meanwhile the 
State should be denied the resources of 
taxation from such a wide ranging 
statute as the Central Sales Tax Act, 
1956, appears to us as totally unwarrant- 


. .@d, There is no equity in favour of the. 
He petitioners in this context’ and in . case 


they - succeed, they. can possibly have no 
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diffculty in securing a refund of the 
taxes paid to the State. 


5. Even otherwise, a broad Snia 
tion of Art. 131-A of the Constitution 
would show that now jurisdiction to de- 
cide all questions of law relating to the 
constitutional validity of any Central 
Law is vested.in the Supreme Court to 
the exclusion of any other Court. ‘This 
power or jurisdiction has in terms been 
withdrawn from the High: Courts. By 
virtue of cL (5), the parties are entitled 
ta a hearing before the Supreme Court 
before the question referred is decided. 
Further, sub-cl, (a) of this provision 
also entitles the Supreme Court to dis- 
pose of the whole case itself. In this 
context also, it appears more apt that 
the power to grant discretionary relief 
should ordinarily be exercised by .the 
Court, which is in essence seized of the 
matter. We may, however, not be 
understood to imply that this Court has 
no such jurisdiction because the matter 
was not debated before us at length. We 
are, therefore, of the view that the peti- 





.tioners should approach their Lordships 


of the Supreme Court for the grant. of 
stay of the recovery of the tax, which 
is hereby declined. 


Order accordingly, 
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PREM CHAND JAIN, J. 
Shiv Chand, Petitioner v. Ujagar Singh, 
Respondent. 
Election Petn. Nos. 12, 14-E and 15-E 
of 1977, D/- 12-10-1977. 


(A) Representation of the People Act 
(43 of 1951), S. 86 (1) and (4) — S. 86 (1) 
is independent of S. 86 (4) — Election . 
petition — Non-compliance of S. 82 (b) 
by not joining a candidate against whom 
corrupt practice is alleged, as respon- 
dent — Petition has to be dismissed 
under S. 86 (1). 

The provisions of Sec. 86 {1) are-man- 
datory and of drastic nature and cannot 
be circumvented and rendered nugatory 
by having recourse to. the provisions of 
sub-section (4) of Section 86. 

(Para 11) 
_ Section 86 (1) is independent. of sub- 
section (4) of Section 86 and an election 
petition which suffers from any infirmity: ` 
as envisaged under Section 82 of the 
Act-has straightway to be dismissed and 
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the provisions of sub-section (4) of Sec- 
tion 86 which would come into play 
only in cases which are not covered by 
the provisions of Section 86 (1) of the 
Act. (Para 12) 
Anno: AIR Man, (3rd Edn.), Rep. of 
the People Act, S. 86, N. 1, 2 and 4. 


(B) Representation of the People Act 
(43 of 1951), Ss. 86 & 87 — Non-joinder 
of necessary party envisaged by S. 82 (b) 
— Effect. 

Petitioner cannot be allowed to im- 
plead such party by invoking O. 1, R. 10, 
Civil P. C. or to seek amendment | of 
election petition ‘under O. 6, R. 17 Civil 
P. C. for deleting allegations of corrupt 
practice alleged against candidate not so 
joined as a party. AIR 1969 SC 677 
FolL (Para 10) 

Anno: AIR Man. (3rd Edn), Rep. of 
the People Act, Ss. 86 & 87, N. 8, 9. 


Cases Referred: Chronological Paras 
AIR 1969 SC 677 . 10 


Kuldip Singh, Bar-at-law and Ashok 
Bhan, for Petitioner; Harbhagwan Singh, 
Sr. Advocate with Ram Lal Sharma, 
N. S. Mangat, S. K. Ahluwalia and 
Amarjit Chaudhary, for Respondent. 


ORDER :— It is necessary to state the 
relevant facts in chronological order in 
order to decide the preliminary issues. 

2. In the recent General Elections 
held in June 1977, the petitioner, the 
respondent, seven persons mentioned in 
Para 3 of the election petition and one 
Mal Singh filed their nomination papers 
with a view to contest the election from 
the Baluana constituency of the Punjab 
Legislative Assembly. All of these, ex- 
cept Mal Singh, seem to have contested 
for the seat. Shri Mal Singh who was 
also a duly nominated candidate, did not 
choose to contest. He withdrew his 
candidature within the prescribed period. 
Eventually as a result of poll, the res- 
pondent was returned from the constitu- 
ency. His election has now been called 
in question by the pétitioner by means 
of election: petition. The grounds on 
which it is challenged are many. Com- 
mission of various corrupt practices by 
himself, through his agents and other 
persons have been alleged in the peti- 
tion. I need not refer ta all of them for, 


at this stage, I am concerned only with- 


the allegation contained in the petition 
in relation ta Shri Mal Singh who is not 
a--party-to this proceeding: At page 12 
of. the petition, the. Penne in ts be: 
Sal hias stated thus: =; . 
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“22. That Shri Mal Singh son of 
Guhla Singh, Majhabi Sikh of village 
Bahadur Khera was also a candidate 
from this Constituency. He had earlier 
applied for Akali Ticket but the Akali 
High Command allotted the ticket to the 
petitioner. In revolt against the decision 
of the Akali High Command, Shri Mal 
Singh decided to contest as an indepen- 
dent candidate against the petitioner. 
Since he is a Majhabi Sikh, he would 
have affected the -votes of respondent 
Ujagar Singh who is also a Majhabi 
Sikh. The respondent along with Shri 
Ram Lal, his election-agent, Gurcharan 
Singh of village Bahadur Khera and 
Baldev Singh of village Kala Tiba, went 
to the house of Mal Singh at village 
‘Bahadur Khera on 20-5-1977 at or about 
8 P.M A meeting took place at the 
residence of Mal Singh and he was ask- 
ed by the respondent to withdraw from 
the contest in his favour. The respon- 
dent appealed to Mal Singh that both 
of them belong to the same community 
ie. Majhabi Sikh and the Akali Dal had 
been very unfair to Shri Mal Singh by 
denying the ticket to him. The respon- 
dent thus tried to make a common cause 
with Mal Singh on the basis of caste 
and community and asked him to with- 
draw in the name of caste and commu- 
nity. Shri Mal Singh. replied that he 
‘was a poor man and had spent a few 
thousand rupees in running about for 
getting the Akali ticket. On this Ujagar 
Singh respondent took out Rs. 10,000/- 
and handed over the same to Shri Mal 
Singh and said that this amount was a 
compensation for his withdrawal from 


-the contest in his favour ie. ‘ Ujagar 


Singh. In pursuance of the appeal made 
by the respondent in the name of caste 
and community and the bribe of Rupees 
10,000/- Shri Mal Singh withdrew from 
the contest the next day on 21-5-1977 in 
favour of Uiagar Singh, respondent.” 

3. In pursuance of the notice ‘issued, 
the respondent has filed a written state- 
ment in which two preliminary objec- 
tions have been raised. The allegations 
made in the petition on merits have 
been controverted. On the basis of the 
preliminary objections raised in the 
written statement, the following prelimi- 
nary issues were framed on September 7, 
1977: 

1. Are the contents of paras. 4 to 22 of 
the election petition vague and lacking in 
particulars? If so, is the petition liable 
to be dismissed on that ground ? OPR 

“12. Is the eléction petition liable 
to be. dismissed as Mal Singh against 
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whom the allegations of corrupt practices 
of bribery have been made, thas not been 
made a party? OPR 

The learned counsel for the parties stated 
that no evidence was to be led on the 
preliminary issues. Accordingly, the 
case was adjourned to September 15, 1977 
for arguments on preliminary issues. 


4. On the 8th of September, © 1977, 
Civil Misc. Application No. 14-E of 1977 
under O. 1, R. 10 (2) read with O. 6, R. 17 
and S. 151, Civil P. C., was filed on be- 
half of the petitioner praying that’ Shri 


Mal Singh son of Shri Gulu Singh, resi- ` 


dent of village Bahadur Khera, Tehsil 
Fazilka, District Ferozepur be ordered to 
be impleaded as. respondent No. 2 in the 
election petition, or in the alternative, 
para, 22 of the election petition be order- 
ed to be deleted. On September 9, 1977, 
I gave notice of this application to the 
counsel. opposite for 15th of September, 
1977. Another application -Civil Mise 
No. 15-E of 1977 was filed on 8th Sept, 
1977 under S. 86 (4) of the Representa- 
tion of the People Act, 1951 (hereinafter 
referred to as the Act) on behalf of Shri 
Mal Singh in which a prayer has been 
made that the applicant be ordered to be 
impleaded as respondent in the election 
petition. This application came up for 
hearing before me on September 13, 1977 
in which notice to the learned counsel 
apposite was issued for September 15, 
1977. 
5. I have heard arguments on the pre- 
inary. issues as well as on the two ap- 
plications referred to above. 


6. So far as preliminary issue No. T is 


concernéd, the same was not pressed and - 


Is. accordingly decided ARDS the respon- 
dent. - 


7. The main arguments on issue No. 2 
which were advanced on either. side by 
the learned counsel for the parties, pro- 
ceeded on more or less admitted facts 
¿ e, that Mal Singh was a candidate as 
defined in S. 79 (B) of the Act, that al- 
‘legations of corrupt practices have been 
made against him in para.-22 of the elec- 
tion petition, that under S. 82 (b) he was 
required to be joined as respondent in 
the petition and that under .S. 86 (1) the 
election petition which does not comply 
with the provisions of S. 82 is Hable to 
be dismissed. 


8. In the instant case, Mal Singh was 
a candidate at the election and he having 
not been made a party in the election 
petition, the same is liable to be dismis- 
sed. as allegations: of corrupt practices 
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have been made against him. Shri Kul- 
dip Singh, learned counsel for. the peti- 
tioner, very fairly conceded that ithe 
petition is liable to be dismissed under 
S. 86 (1) ef the Act as Mal Singh who is 
a necessary party, has not been implead- 


ed as a' respondent. But his main reliance - 


is on the application which has been filed 
by Mal Singh under S. 86 (4) of the Act, 
which reads as under: 

“86 (4). Any candidate not already a 
respondent shall, upon application made 
by him to the High Court within four- 
teen days from the date of commence- 
ment of the trial and subject to any order 
as to security for costs which may ‘be 


made by the High Court, be entitled to 


be joined as a respondent. 

Explanation: For the purpose of this 
sub-section and of S. 97, the trial of a 
petition shall be deemed to: commence 
on the date fixed for the respondents to 
appear before the High Court and answer 
the claim or claims made in the petition.” 
What was sought to be argued by Shr? 
Kuldip Singh, learned. counsel for ihe 
petitioner, was that Mal Singh has made 
an application for being: ‘impleaded as 
respondent, within :the prescribed period, 
that this application of his straightway 
deserves to be allowed as it fully com- 
plies with the provisions of S. 86 (£), 
that the moment the application of Mal 
Singh is allowéd, he would become res- 
pondent in the election petition and that 
Mal Singh having become respondent in 
the election ‘petition, the same cannot be 
dismissed under the provisions of Sec- 
tion 86 (1) of the Act.. 


- § On the other hand, it was submits 
ted by the learned counsel for the nesa 
pondent. that S. 86 {1) is an independent 
provision and the same cannot be cir- 
cumvented by the provisions of S. 86 (4 
of the Act, that S. 86 (4) of the Act is 
not applicable to cases where the allega- 
tions of corrupt practices have been 
made against a candidate and the has nof 
been made a party by the petitioner, 
that where an election petition is filed 
which dees net comply with the provi- 
sions of S. 82 of the Act, then dhere is 
no triable petition before the Court and 
the same has straightway to be dismis= 
sed, that under S. 86 (4) a candidate 
other than the one referred.to in 5. 82 :(b)} 
can apply fer being-impleaded as a res 


-pondent and that the provisions of Sec 


tion 86 (4) cannet be invoked for remedy- 
ing the defect fram -which the petition 
suffers for non-compliance of the provi- 
sions of S, 82 (b) of the Act and which 
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under S. 86 (1) of the Act has straight- 
way to be dismissed. : 
10. After giving my thoughtful con- 
sideration to the entire matter, I am of 
the view that there is considerable force 
in the contention of the learned counsel 
for the respondent. As I have observed 
earlier and it was rightly conceded by 
the learned’ counsel for the petitioner 
that in case the petition does not comply 
‘with the provisions of S. ‘82 of the Act 
‘then the same has to be dismissed. It is 
also equally clear that the petitioner can- 


‘Act by invoking the provisions of O. L 
E. I0 or by seeking the amendment of 
the election petition under O. 6, R. 17, 





‘infirmity, has fo be dismissed as the Act 
enjoins the penalty of dismissal of the 
‘petition for non-joinder of a necessary 
‘party. This. view finds full-support from 
fhe observations of their Lordships of 
the Supreme Court in., Mohan Rai v. 
Surendra Kumar, AIR 1969 SC 672 
wherein it has been observed. thus (at 
p. 681): 


“It is argued that the Civil P. C. ap-. 


plies and O. 6, R. 17 and O. 1, R. 10 
enable the High Court respectively to 
order amendment of a petition and to 
strike out parties. -It is submitted, there- 
fore, that both these powers could be 
exercised in_this case by ordering dele- 
tion of references to Periwal. This argu- 
ment cannot be accepted. No doubt the 
power of amendment is preserved to the 


Court and O. 1, R. 10 enables the Court ` 


to strike out parties but the Court can- 
not use O. 6,.R. 17 or O. 1, R. 10 to avoid 
tte consequences of non-joinder for 
which a special provision is to be found 
in the Act. The Court can order an am- 
endment and even strike out a party who 
is not necessary. But when the Act 
makes a persom a necessary a and 
provides that the petition shall be dis- 
_ missed if such a party is not joined, the 
power of amendment or to’ strike out 
parties cannot be used at all. The Civil 
P. © applies subject fo the provisions of 
the Representation of the People Act and 
any rules made thereunder: (see’ S. 87). 
When the Act enjoins the penalty of dis- 
missal af the petition for non-joimder of 
a party the provisions of the Civil P. Q 
cannot be used. as curative means to save 
the petition.” 
ll. The question that still remains for 
consideration is as to what is the effect 
of sub-s. (4) of S. 86 on sub-s. (1) of Sec- 


Shiv Chand v. Ujagar Singh (P. C. Jain J.) 


IA. petition which suffers from such an. 


straightway. 
issue No. 
respondent and against the petitioner. 
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tion`86? In other words, can it be said 
that the provisions of sub-s. (1) have to 
be read subject to provisions of sub-s. (4) 
of S. 86? In my view, the answer has 
to be in the négative. Under sub-s. (1) 
of S.. 86, the High Court is bound to dis- 
miss an election petition for non-compli- 
ance with the provisions of S. 82. Under 
S. 82 of the Act, a petitioner is required 
to join as respondent any other candi- 
date against whom allegations of any 
corrupt practices are made in the peti- 
tion. The legislature has. enacted the 
provisions of sub-s. (4) of S. 86 with a 
‘view to meet an eventuality where a 
candidate is not made a party by the 
petitioner as he is not required to be 
made a party under S. 82 of the Act, but 
still that candidate may ‘be interested in 
the result of the petition and in that 
event he, by invoking the provisions of 
sub-s, (4) of S. 86 could within the pre- 
scribed period of . limitation, approach 
the Court and get himself impleaded ag 
@ respondent, In other words, S. 86 (4) 
would come into play only in cases where 
S. 86(1) does not operate. The provi- 
sions of S. 86 (1).are mandatory and of 
drastic nature, and cannot be circumvent- 
ed and rendered nugatory by having re- 
course -to the provisions of sub-s. (4) of 


‘S. 86. In my view, this was never the 


intention of the legislature while enact- 
ing this provision, i e, sub-s. (4). Had it 
‘been so, then the legislature would have 
certainly used specific words to that effect 
either as a proviso to sub~s. (1) or in thel 
content of sub-s. (4) itself. 

12. Thus, I am constrained to hold 
that S. 86 (1) is independent of sub-s. (4) 
of S. 86 and that an election petition 
which suffers from any infirmity as en- 
visaged under S. 82 of the Act has 
straightway to be dismissed and the de- 
fect cannot be cured by invoking the 
provisions of sub-s. (4) of S. 86 which 
would come into play -only in cases 


- which are not covered by the provisions 


of S. 86 (1) of the Act. In the instant 


. case, as Mal Singh, who admittedly was 
‘a candidate and against whom allegations 


of corrupt practices of bribery have been 
made, has not been made a party, the 
election petition is: liable to be dismissed 
Accordingly, preliminary 
2 is decided in favour of the 


13. In view of my finding on prelimi- 
nary issue No 2, the election petition 
fails and is dismissed with costs. 

14. As a consequence of the dismissal 
of the election petition, Civil Misc, 
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Nos. 14-F of 1977 and 15-E of 1977- are’ 
also dismissed. 
: Petitions dismissed. 
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HARBANS LAL, J. 

Kidar Nath, Appellant v. Swami Par- 
shad and others, Respondents. 

Second Appeal No. 1909 of 1969, D/- 
21-9-1977.* 
_ (A) T. P. Act (4 of 1882), S. 105 — 
Easements Act (5 of 1882), S. 52 — Lease 
or Licence — Determination of. 


‘The exclusive possession of the pre- 
mises was given to the transferee and he 
was required to pay certain sum every 
month describing it as licence fee. Machi- 
nery was installed by the transferee and 
the Electric meter was in his name. There 
was no stipulation that the transferee 
was not competent to make any repairs 
in the premises. Held that the transferee 
was a tenant as his interest had been 
created with exclusive possession and no 
circumstances to negative the intention to 
create lease were brought on record. 

(Para 5) 

Anno: AIR Comm., T. P. Act (4th Edn), 
S. 105, Note 13; AIR Manual (3rd Edn.), 
Easements Act, S. 52, N. 3. 


(B) Civil P. C. (5 of 1908), Ss. 100-101 
— Question of law — Interpretation of 
documents —- Whether document creates 
a lease or licence is question of law. 


The interpretation of documents of 
title or those documents which consti- 
tute the direct foundation of rights is a 
question of law and not of fact. Hence 
whether such a document created the 
relationship of landlord and tenant or 
of licensor and licensee is a question of 
law and a decision thereon can be inter- 
fered with in second appeal. Case law 
dismissed. (Para 6) 

' Anno.: AIR Comm., C. P. C. (8th 

' Edm), Ss. 100-101, N. 28. 

Cases Referred: Chronological Paras 
AIR 1974 SC 396. 
AIR 1970 Punj 516 
1970 Ren CJ 40 (SC) 
‘AIR 1968 SC 919 . 
AIR 1965 SC 610-. 
AIR 1959 SC 57 
_AIR 1959 SC 1262 
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Kidar Nath:v. Swami Parshad (Harbans bal. J.) 


‘ALR: 
AIR 1938 PC 34 : no ê 
AIR 1923 PC 187 - : 6 
Y. P. Gandhi, for Appellant; D. N. 


Awasthy, for Respondents. 


JUDGMENT:— The plaintiff-respondent 
(hereinafter to be called the respondent) 
filed a suit under S. 39 of the Specific. 
Relief Act, 1963, for issuance of a man-. 
datory injunction against the defendant- 
appellant (hereinafter to be called the 
appellant) to vacate the shop in dispute 
and not to interfere with his possession. 
According to the averments in the plaint, 
the said shop had been given to the ap- 
pellant as a licensee with effect from 
12-4-1959 in terms of the licence-deed, 
dated 11-4-1959 executed by the appel- 
lant in favour of the respondent. The 
licence fee had been fixed at Rs. 50/- 
per mensem. At the time of the execu- 
tion of the deed the respondent was a 
minor and later on became major on 
27-6-1966. The appellant failed to pay 
the licence-fee regularly after 12-12-1965 
as a result of which the licence was re- 
voked by the respondent by means of a 
notice, dated 6-3-1967, and the appellant 
was asked to vacate the shop on 124- 
1967. As the appellant refused to comply 
with the notice, the suit was filed. 

2. The allegations in the plaint were 
traversed by the appellant in his written 
statement. Inter alia it was contended 
that the relationship between them was 
of landlord and tenant and that the ap- 
pellant was in exclusive actual posses- 
sion of the shop where he had installed 
hosiery machinery worth about Rupees 
20,000/-. Non-payment of rent after 
13-12-1965, however, was admitted. In 
view of the pleadings of the parties the 
following issues were framed :— 

1. Whether the relationship of licensor 
and licencee existed between the par- 
ties ? . 

2. If issue No. 1 is proved whether the 
suit is not maintainable in the present 
form ? ; 

3. Whether the plaintiff is entitled to 
the injunction prayed for ? 

4. Whether notice dated 6-3-1967 is not 
valid? _ 

5. Relief f f 
Both the trial Court and the first appel- . 
late Court have held that the appellant 
was.a licensee and not a lessee and that 
the deed in dispute, Exhibit P-1, was a 


licence deed and not a lease deed. The | 
. suit - was_ consequently 


decreed by. the 
trial,Court and the appeal .was ‘dismissed. 


by: the first appellate Court, It | is “against a 
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the judgment and decree of the lower ap-~' 
pellate Court that the present appeal has 
been: filed. ae 


3-4. It has been vehemently contended ` 


that the deed, Ex. P-1, has been wrongly 
and arbitrarily interpreted as a licence 
deed. For appreciation of the contro- 
versy between the parties it is essential 
to refer to the relevant terms and condi- 
tions of the deed, which aré to the fol- 
lowing effect :— 


The deed was executed by Kidar 
Nath appellant and he is described there- 
in as a licensee. It is stated that he 
took the premises for the purpose of its 
use and occupation for hosiery trade as a 
licensee. He promised to use the same 
as a licensee with effect from 13-4-1959. 
For the use and occupation of the shop 
he promised to pay the licence fee at 
Rs. 50/- per mensem. If the payment as 
promised was not made, the owner of 
the shop was entitled to put an end to 
the rights of the appellant as a licensee 
and the licence fee could be recovered 
from the person and property of the ap- 
pellant, Control of the shop under the 
license was to be that of the awner. - It 
was further stated that the permission to 
use the shop had been given to the ap- 
pellant as a licensee. Possession was 
given to the appellant. It was further 
stipulated that the electric expenses and 
the rent of the meter would be the res- 
ponsibility of the licensee. The appel- 
lant also undertook not to make any 
changes in the building. The appellant 
had no authority to transfer possession 
of the shop and it was his responsibility 
to deliver back its possession to the 
owner, 


5. According to the learned counsel 
for the appellant, the mere description of 
the deed in question as a licence deed 
and the parties as licensor and licensee 
is not enough to determine the true cha- 
racter of the document and the relation- 
ship of the parties as licensor and licen- 
see. It was stressed that for the purpose 


of arriving at a correct conclusion as to . 


whether ‘the relationship between the 
parties was as landlord and tenant, or as 
licensor and licensee, the substance of 
the document and the real intention of 
the parties has to be determined. 
Reliance was placed on Associated Hotels 
of India Ltd. v. R. N. Kapoor, AIR 1959 
SC 1262, in which the document in ques- 
tion had been described ds-a deed of 
licence and the parties were also de- 
Hignated. as. licensor and ‘licensee; and=in- 


abovementioned decisions. in . view, 


the preamble it was-stated that the licen- 
see had approached the licensor to per- 


mit the ‘former to allow the use and oc- < 


cupation of the space. Their Lordships 
of the Supreme Court after examining 
the arguments advanced held.as under (at 
p. 1269) :— ` 


“The following propositions may, there- 
fore, be taken as well-established: (1) 


‘To ascertain whether a document creates 


a licence or lease, the substance of the 
document must be preferred to the form; 
(2) the real test is the intention of the 
parties—whether they intended to create 
a lease or a licence; (3) if the document 
creates an interest in the property, it is 
a lease; but, if it only permits another 
to make use of the property, of which 
the legal possession continues with the 
owner, it is a licence; and (4) if under 
the document a party gets exclusive pos- 
session of the property, ‘prima facie’, he 
is considered to be a tenant; but circum- 
stances may be established which nega- 
tive the intention to create a lease. 
Judged by the said tests, it is not pos- 
sible to hold that the document is one 
of licence. Certainly it does not confer 
only a bare personal privilege on the 
respondent to make use of the rooms, It 
puts him in exclusive possession of them, 
untrammelled by the control and free. 
from the directions of the appellants. 
The covenants are those that are usually 
found or expected to be included in a 
lease deed. The right of the respondent 
to transfer his interest under the docu- 
ment, although with the consent of the 
appellants, is destructive of any theory 
of licence. The solitary circumstance 
that the rooms let out in the present case 
are situated in a building wherein a hotel 
is run cannot make any difference in the 
character of the holding. The intention 
of the parties is clearly manifest, and 
the clever phraseology used or the in- 
genuity of the document-writer hardly 
conceals the real intent. I, therefore, 
hold that under the document there was 
transfer of a right to “enjoy the two 
rooms, and, therefore, it created (a 
tenancy in favour of the respondent.” ` 


These tests were reiterated in M. N. 
Clubwala v. Fida Hussein, AIR 1965 SC 
610; Konchada Ramamurthy Subudhi v. 
Gopinath, AIR 1968 SC 919; Lakhiram 
Ramdas v. M/s. Vidyat Cable and Rub- 
ber Industry, Bombay, 1970 Ren CJ 40 
(SC) and Qudrat Ullah v. Bareilly Muni- 
cipality, AIR 1974 SC 396. Keeping the 
tests which have been. laid dawn in the” 





we : 
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have to examine the true nature of the 
deed in dispute im the present case. Tt 
is clear that: the exclusive possession ‘of 
ithe premises was given to the appellant 
fandi he was required to pay a monthly 
ment - af Rs. 50/- though described. as 
licence-fee. It is in the statement of the 
appellant himself. as. D. W.9 that machin- 
ery for the purpose of manfacturing 
hosiery goods. had been installed by him 
fm the said premises and that electric- 
meter was, also in his name. These facts 


‘are not denied on behalf of the respondent. ` 


There was. no stipulation that the ap- 
pellant was not competent: to make any 
repairs. in the premises. The only sti- 
pulation was that he could not. make 
ehanges, inthe building. In these cir- 
cumstances, the only conclusion possible 
is, that interest of the appellant had been 
created in the premises and exclusive pos- 
session had also been. transferred to him. 
- According to the above-mentioned de- 
cisions of the Supreme Court, though ex- 
clusive possession does not determine 
conclusively the relationship of landlord 
and tenant, but the same is a.. prima 
facie proof of the fact that the party in 
possession is. there as. tenant. However, 
it is open to the owner to bring such cir- 
cumstances, on the record which may 
negative the intention to create a lease. 
In the present case the circumstance that 
the appellant. was, allowed to have the 
electric meter and the electric connec- 
tion of the premises in his own names, 
gives a clear indication of the real inten- 
tion of the parties that. the appellant was 


to be on the premises as. a tenant and a` 


lessee. No evidence has been brought on 
the record. on: behalf of the respondent to 
show as, to. what were the special cir- 
cumstances. that he did not need the pre- 
mises, for his awn use and was impelled 
by some. special considerations to allow 
the use and occupation of the same by 
the appellant exclusively. - The payment 
of Rs. 50/- per mensem can also not be 
considered. to be such that it could not 
be treated as rent. Ht the respondent 
was forced ta go out. of the city where 
the premises were situated due to some 
special reasons. and he had the intention 
fo return and start his own business in 
these premises, this could be same factor 
in his favour to give some clue to the 
intention of the parties. Here the pre- 
mises. were given to the appellant clearly 
for. the purpose of getting monthly se 
turn as renf from the appellant. . 

fact that due te the enforcement of ne 
East Punjab Urban Rent Restriction Act, 


3 
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once the premises, which are rented for 
non-residential purposes, cannot be got 
vacated except under very restricted and 
exceptional circumstances, cannot be lost 
sight of while determining the true cha- 
vacter and nature of relationship be- 
tween the parties. It is natural that the 


attempt and anxiety of the owner of the , 


premises will be to adopt such a camou- 
flage so that his right to evict the other 


party may not in any manner be cur- 


tailed under the law relating to evic- 
tion. 

6. The learned counsel for the res- 
pondent besides contending that the deed 
was correctly interpreted - as a licence- 
deed by the Courts below has also em- 
phasised that the finding regarding the 
intention of the parties is a finding of 
fact which cannot be reversed in second 
appeal, Reliance in this connection has 
been placed on Balasubrahmanya v. 
Subbayya, AIR 1938 PC 34, Balmukand 
v. Munna Lal, AIR 1970 Punj 516, and 





D. Pattabhiramaswamy v. S. Hanymayya, - 


AIR 1959 SC 57. 
Case it has been -undoubtedly held by 
their Lordships of the Supreme Court 
that the finding of fact cannot be re- 
versed in second appeal, but the follow- 
ing et aa are very aligniicant (at 
p.. — 

“The finding on the title was arrived at 
by the learned District Judge not on the 
basis of any document of title but on a 
consideration of relevant documentary 
and oral evidence adduced by the par- 
ties. The learned Judge, therefore, in 
our opinion, clearly exceeded his juris- 
diction in setting aside the said finding.” 
Their Lordships, in the above-mention- 
ed decision, also noticed the following 
observations of-, the Judicial Committee 
in Midnapur Zamindari Co. Ltd. v. Uma 
Charan, AIR 1923 PC 187: . 

“If the question to be decided is one 
of fact it does not involve an issue of 
law merely because documents which 
are not instruments of title or. otherwise 
the - direct: foundation of rights but are 
merely historical documents, have to be 
construed.” 





ment, Ex. P-1, created relationship . of 
licensor and- licensee and not that o 


‘In the last mentioned - 
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andlord and tenant, being erroneous. and 
unwarranted is a question of law, and 


%an be interfered. with in second appeal. 


T. For the, reasons mentioned above, 
the appeal is allowed with costs and the 
judgment and decree of the Court below 
are set eside, and consequently the suit of 
the respondent stands dismissed. 


_ Appeal allowed, 
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PREM CHAND JAIN AND 
GURNAM SINGH, JJ.. 

Shiy Charan Singh and others, Appel- 
lants v. Gram Panchayat Narike and an= 
other, Respondents. 

Letters Patent Appeal No. 116 of 1974, 
D/- 20-9-1977.* 

Punjab Village Common Lands (Regu- 
lation) Act (18 of 1961), Ss. 2 (g) (D and 
(5) — Scope and Object — Sub-cls, (1) 
and (5) are independent, : 

From the bare perusal of cub-cls, (13) 
and (5) of S. 2 (g), it would be evident 
that all the said sub-clauses are indepen- 
dent of each other and describe as to 
which type of land would be included in 


the shamlet-deh; sub-cl. (1) covers . the. 


case of land described in the revenue re- 
cords as shamlet-deh; while sub-cl. (5) 
covers the case of lands in the villages 
described as banjar-qadim. and used for 
Common purposes of the village accord- 
ing to the revenue records. Sub-cl. (5) 


could cover the cases of lands which may- 


belong to private persons but, having 
been recorded as banjar-qadim and used 
for common purposes of the village ac- 
cording to revenue records, would .be+ 


come shamlat-deh. The idea of the legis- 


lature seems to be clear that such land 
should vest in the Gram Panchayat as 
the same would be properly administer- 
ed and managed by the Gram Panchayat. 
It cannot be said that sub-cl. (5) was 
added by legislature without any .pur- 
pose. The manner in which the provi- 


sions have been . arranged and drafted. 


leave no manner of doubt that all the 
sub-clauses are independent-and do -not 
govern or circumscribe the . scope.. of 
each other in any manner. 1976. Pun LJ 


628, Rel on. . . .-. (Para 7) 
Cases Referred: Chronological Paras 
1976 Pun LJ 628 . 7 





*(Against judgment of Rajendra -Nath 





Mittal reported in AIR 1974 Punj> 283), 
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Ashok Bhan, Vipan Kaushal and K. ©. 
Jain, for Appellants; S. C. Goyal ‘Sr. Ad-. 
vocate with O. P. Goyal, for Respon- 
dents. e saga a 

PREM CHAND JAIN, J.:— Shiv Cha 
ran Singh and others hawe filed this ap- 
peal under CL 10 of the Letters Patent 
against the judgment and decree of the 
learned. Single Judge of this Court dated 
Jan.. 31, 1974, by -which their appeal was 
dismissed with costs. --. 

2. The. facts of the case may briefly 
be stated thus :— 

. The plaintifis-appellants ane joint 
owners and in possession of the land in 
dispute, The Naib Tehsildar, Malerkotla, 
mutated the land in dispute in favour of 
Nagar Panchayat :Narike vide mutation 
No. 78 on the ground that it was ‘shamlat 
deh and vested in the Nagar Panchayat 
by virtue of the Pepsu Village Common 
Lands. (Regulation) Act, 1954, (herein- 
after referred to as the Pensu Act). It 
has been averred that the land was not 
used for common purpeses of the resi- 
dents of the village and was not shamlat 
deh; that the plaintiffs who were in pos- 
session of the land continue to be in pos-. 
session thereof as owners even now; that 
Shiv Charan Singh and Baljit Singh 
plaintiffs filed an application dated 


_ March 23, 1982, before. the Gram Pan- 


chayat stating that the land in dispute 
had been wrongly shown as shamlat deh; 
that thereafter the Gram Panchayat 
sought the advice of the Block Develop- 
ment Officer, Malerkotla, in that matter; 
that the said officer informed the Gram 
Panchayet that the provisions of the 
Punjab Village Common Lands (Regula- 
tion) Act, 1961 (hereinafter referred to as 
the Punjab Act) were applicable and the 
Gram Panchayat should apply to the 
Collector for obtaining possession of the 
land; and that‘ on ‘the basis of the said 
intimation the Panchayat ‘(defendant 
No. 1) wanted to take forcible possession 
of the land m dispute. ‘On ‘the ‘basis of 
the aforesaid allegations, the plaintiffs 
filed a-suit for declaration to the effect- 
that the land in dispute. was jsintly awn- 
ed and possessed by them and ‘that ithe 
same was- net shamiat deh. They also 


- prayed for grant of permanent imjunc- 


tion restraining the Panchayat fram in- 
terfering with their possession of leasing 
out’ or transferring the same in any 
way. The suit was contested by. the 
Panchayat. 

3. On the pleadings of the ‘parties, 
following issues were framed :— 

- “J. Whether the plaintiff is the owner 
and in possession of the suit land and the 
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same is not shamlat deh and as such 
Gram Panchayat defendant has no con- 
cern -with it? 

2. Whether this Court has no jurisdic- 
tion to hear- the suit? 

3. Whether the suit is within limita- 
tion ? . 

4. Whether the suit is bad for non- 
joinder of parties ? 

5. Whether the suit has been under- 
valued for purposes of court- fees, if so, 
its effect ? 

6. Relief.” $ 


4. The trial Court held that the pro- 
perty in dispute was shamlat deh and the 
same has lawfully vested in the Gram 
Panchayat and that the suit was within 
limitation. In view of the said findings 
the suit was dismissed. Feeling ag- 
grieved from the judgment and decree of 
the trial Court, the plaintiffs preferred 
an appeal (R. F. A. No. 370 of 1969) in 
this Court, but did not succeed. The ap- 
peal, as earlier observed, was dismissed 
by the learned Single Judge. 


5. The only contention raised before 
us by Mr. Ashok Bhan learned counsel 
for the appellants, was that the case of 
of the plaintiffs was covered by the pro- 
visions of S. 2 (gy (5) and not 2 (g) (1) of 
the Punjab Act and that the land being 
banjar quadim did not vest in.the Gram 
Panchayat. 
submitted by Mr: 'S. C. Goyal, Senior 
Advocate, learned counsel for the res- 
pondents, that the provisions of Sec- 
tion 2 (g) (5) had no applicability to the 
facts of the case in hand and that the 
land in dispute which was recorded as 
shamlat deh in the revenue records 
rightly vested in the Gram Panchayat 
and that the plaintiff-appellants had no 
right or title in the same. 

6. In order to judge the correctness of 
the contentions advanced by the learned 
counsel for the parties, it would be pro- 
per to notice the provisions of S. 2 (g) 
which read as under :— 

“2. In this Act, unless the context 
otherwise requires.— 

(a) to (f) ce we oe i 

(gz) ‘Shamilat deh’ or 
cludes:—- = . 

- (1) Lands described in the revenue re- 
cords as ‘shamilat deh’ or ‘charand’ ex- 
cluding the abadi deh; 

(2) Shamilat tikkas;. 


(3) lands described in the revenue Tte- 
cords -as shamilat tarafs,: pattis, ' pannas 


 'Charand’ in- 


and-tholas and used according to- reve-. 


nue records -for the benefit of the village 


Shiv Charan Singh v. Gram Panchayat Narike 


On the other hand, it was ` 


of lands ‘in the 


A.LR. 


community or a part thereof or for com- 
mon purposes of the village; 

. (4) lands used or reserved for the | 
benefit of village community including 

streets, lanes, play grounds, schools, 

drinking wells, or ponds within abadi, deh 
or gora deh; and 

(5) lands in any village described as 
Banjar qadim and used for common pur- 
poses of the village according to revenue - 
records: 

Provided that shamilat deh, or ‘cha- 
rand’ at least to the extent of twenty- 
five per centum of the total area of the 
village does not exist in the village; 

but does not include land which :— 

i x x x 
x x x.” , 

7. From the perusal of subi:l. (1) it is 
evident that shamlat deh wou'd include 
land described in the revenue records as 
‘shamlat deh’. The contention of Mr. 
Ashok Bhan, learned counsel for the ap- 
pellants, was that the land in dispute 
was recorded as banjar qadim; that under 
sub-cl, (5) only that banjar qadim land 
which was used for common purposes of 
the village according to revenue records 
would be shamlat deh; that the ban-. 
jar qadim land which is not used for 
common purposes of the village accord- 
ing to revenue records would not be- 
come shamlat deh and that sub-cl. (5) is ` 
a proviso to sub-cl, (1) in the sense that 
any land which is banjar qadim and 
not used for common purposes according 
to the revenue records would not vest 
in the Gram Panchayat even if it is re- 
corded in the revenue records as sham- 
lat deh. I am afraid, I am unable to 
agree with this contention of the learn- 
ed counsel, From the bare perusal of 
the sub-clauses reproduced above, it 
would be evident that all the said sub- 
Clauses are independent of each other 
and describe as to which type of land 
would be included in the shamlat deh, 
Sub-cl. (1) covers the case of land des- 
cribed in ‘the revenue records as shamlat 
deh; while sub-cl, (5) covers the case 
villages described as 
banjar qadim and used for common pur- 
poses of the village according to the re- 
venue. records. I agree with Mr. Goyal 
that sub-cl.- (5) could cover the cases of 
lands which may belong to private per-| 
sons but having been recorded as ban- 
jar qadim and used for common pur- 
poses of the village according to revenue 


‘records, would become shamlat deh. It 


is evident that such a case could. nat 
fall within the purview of other clauses,| ` 
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To my mind, it is clear that sub-cl. (5) 
was enacted with a definite purpose to 
apply to the banjar qadim land used for 
the common purposes of the village ac- 
cording to the revenue records even if 
it belonged to any particular individual 
or individuals. If this sub-clause had 
not been added as an independent one, 
then. the village community could have 
been deprived of valuable right at the 
sweetwill of an individual proprietor. 
Further, the idea of the legislature seems 
to be clear that such land should vest 
in the Gram Panchayat as the same 
would be properly administered and 
managed by the Gram Panchayat. Thus, 
it cannot be said that sub-cl. (5) was 
added by the legislature without any 
purpose, It is also equally clear that in 
case the legislature had intended to cir- 
cumscribe the scope of sub-cl (1) by 
adding sub-cl. (5), then sub-cl. (5) would 
not have been added as a separate clause 
but would have been added as a proviso 
immediately after sub-cl. (1), The man- 
ner in which the provisions have been 
arranged and drafted leave no manner 
of doubt that all the sub-clauses are in- 
dependent and do not govern or circum- 
scribe the scope of each other in any 
manner. In this view of mine, I am 
supported by a Division Bench judgment 
of this Court in Tel Ram v. Gram Sabha 
Manakpur, 1976 Pun LJ 628. I do not 
agree with Mr. Ashok Bhan, learned 
counsel for the appellants, that the view 
taken in Tel Ram’s case does not lay 
down the correct law. 
8 No other point was urged. 


9. For the reasons recorded above, I 
find no merit in this appeal and accord- 
ingly dismiss the same with costs. 

_GURNAM SINGH, J.:— I agree. 

Appéal dismissed. 
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Smt. Surjit Kaur, Appellant v. Tarsem 
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F. A. F. O. No. 41-M of 1977* and 
Civil Misc. Nos. 1563-C-II and 2099-C-II 
of 1977, D/- 15-9-1977. 

Limitation Act (36 of 1963), s. 5 — 
Hindu Marriage Act. {25 of 1955), Sec- 


*(Against order of B. S. Nehra, Dist. J. 
Hoshiarpur, D/- 1-3-1977.) 
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tions 23 (4) and 28 (4) — Sufficient cause 
for condoning delay — Free copy of ‘de- 


cree not supplied as prescribed under ` 


S. 23 (4) — If sufficient cause. 


According to S. 23 (4) any party to 
the decree can go to the Court and make 
a prayer that a copy of the decree be 
furnished to him or her free of cost. 
However, if the party concerned does 
not ask for the copy, non-furnishing of 
the same free of cost by the Court does 
not save him from the applicability of 
the law of limitation prescribed for filing 
the appeal. The right to. appeal and the 
period of limitation within which those 
rights can be exercised is provided under 
S. 28 and according to sub-sec. (4) of 
that section, every appeal shall be pre- 
ferred within 30 days from the date of 
decree or order. If the purpose of sub- 
sec. (4) of S. 28 was to stop the time 
from running in case copy of the decree 
was not supplied free of cost or till the 
same was supplied, the Legislature 
would have expressly provided the same 
in this sub-section. (Para 3) 


Anno: AIR Comm. Limitation Act (5th 
Edn). S. 5, Note 6; AIR Manual (3rd 
Edn.), Hindu Marriage Act, S. 28, N. 6. 


J. K. Sharma, for Appellant; H. L. 
Sarin, Sr. Advocate with M. L. Sarin and 
S. K. Gawari, for Respondent. 

HARBANS LAL, J.:— The present 
appeal against the decree of divorce by 
dissolution of marriage, dated 1-3-1977, 
was filed in the first instance on 20-5- 
1977. At that time only certified copy 
of the judgment was annexed with the 
memo, of appeal. Along with the appeal 
an application (C.M. No. 1563-C-II of 
1977) under S. 5 of the Limitation Act 
for condonation of delay was also sub- 
mitted. The appeal was admitted on 
28-7-1977. However, no order was passed 
on the said application. The present 
application (C.M: No. 2099-C-IT of 1977) 
was filed on behalf of the respondent in 
which it was prayed that under O. 41, 
R. 3A, Civil P.-C., it was mandatory for 
the Court to decide the question of limi- 
tation before admitting the appeal, and 
that as the appeal was patently time- 
barred, the order regarding admission of 
the appeal be reviewed and the applica- 
tion under S. 5 of.the Limitation Act be 
decided in the first instance. ` 

2. The impugned judgment was pass- 
ed on 1-3-1977. Copy of the same was 
applied for by the appellant on the last 
day of limitation, that is, on 1-4-1977. 
Though the copy was ready on 16-4- 
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1977, but the same was obtained by the 
appellant seven days after, that is, on 
_ 23-4-1977. As the appeal was filed on 
20-5-1977 along with certified copy of 
the judgment, the same was apparently 
time-barred after excluding the period 
spent in obtaining the copy of the judg- 
ment. Consequently along with the 
appeal, an application for condonation of 
delay under S. 5 of the Limitation Act 
was also filed. As the appeal was not 
accompanied by a certified copy of the 
decree, and Rs. 100/- to meet the typing 
charges had also not been deposited 
along with the appeal as required by the 
rules, the appeal was returned to meet 
the objection. The learned counsel for 
the appellant, however, stuck ta his con- 
tention that it was neither necessary to 
file the certified copy of the decree with 
the appeal, nor was it incumbent on the 
appellant to deposit Rs. 100/-, and the 
appeal was re-filed on 27-5-1977. The 
same having been returned a second 
time with a similar objection, the learn- 
ed counsel persisted in his stand and re- 
filed the appeal on 15-6-1977. Finally, 
the necessary compliance regarding 
annexing the certified copy of the decree 
with the appeal was made on 29-6-1977, 
but the deposit of Rs. 100/- was. still not 
made. From the copy of the decree filed, 
it is clear that the application for obtain- 
ing the copy bhad been made on 
30-5-1977, which was ready on 2-6-1977, 
but its delivery was taken by the ap- 
pellant as let as 8-6-1977, It is not dis- 
puted that unless the delay is condoned, 
the appeal even as originally filed along 
with certified copy of the judgment was 
time-barred, and ‘certified copy of the 
decree was still filed quite late. 


3. In the application under S. 5 of the 
Limitation Act, prayer for condonation 
of delay has been made on two grounds, 
firstly, that under 8S. 23 (4) of the 
Hindu Marriage Act, 1955, as amended 
(hereinafter to be called the Act) the ap- 
pellant was entitled to a copy of the 
decree free of cost and as the same was 


not supplied, that was a sufficient cause. 


for condonation of delay, and, secondly, 
that on 26-2-1977 when final arguments 
were heard in the lower appellate Court, 
the appellant herself was not present in 
Court and she had instructed her mater- 
nal uncle to be present at the hearing. 
The latter, however, though present in 
Court, did not inform her of the result 
on the said date, After waiting for 
about three weeks, she contacted her 
lawyer at Hoshiarpur who was not avail- 


ALR. 


able. Then she went to her maternal 
uncle in the village and along with him 
went to Hoshiarpur, contacted the law- 
yer, and learnt from him that the case 
had been decided against her. After 
that, an application for obtaining the 
copy of the judgment was made on 1-4- 
1977. She received the copy through 
her counsel on 27-4-1977 by registered 
post and thereafter filed the appeal on 
20-5-1977. During arguments, the’ learn- 
ed counsel did not lay emphasis on the 
second ground. However, he stressed 
the first ground and contended that 
under sub-sec. (4) of S. 23 of the Act 
the appellant was entitled to a copy of 
the decree free of cost. The said provi- 
sion is reproduced below :— 


“23. (1) to (3)... eas 


(4) In every case where a marriage is 
dissolved by a decree of divorce, the 
court passing the decree shall give a 
copy thereof free of cost to each of. the 
parties.” 

As the court passing the decree of di- 
vorce did not perform its duty and did 
not furnish a copy of the decree free of 
cost to the appellant, it is argued that 
till the time this mandatory provision 
was not complied with, limitation will 
not begin to run against the appellant. 
The argument on the face of it is fantas- 
tic and needs no serious consideration., 
According to this provision, any party to 
the decree could go to the Court and 
make a prayer that a copy of the deeree 
be furnished to him or her free of cost. 
However, if the party concerned does not 
ask for the copy, non-furnishing of the 
same free of cost by the Court does not 
save him or her from the applicability 
of the law of limitation prescribed for 
filing the appeal. The right to appeal 
and the period of limitation within which 
this right can be exercised is provided 
under S. 28 of the Act, and according to 
sub-sec. (4) of that section, every appeal 
shall be preferred within a period- of 
thirty days from the date of the decree 
or order. If the purpose of sub-sec. (4) 
of S. 28 of the Act was to stop the 
time from running in case copy of the 
decree was not supplied free of cost or 
till the same was not supplied, the Le- 
gislature would have expressly provided| 
the same in this sub-section. In the 
present case the appellant did not feel 
the necessity of approaching the trial 
Court for getting copy of the judgment 
or decree free of cost. On the other. 
hand, she applied for a copy and obtain- 
ed the same on payment of the neces- 
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sary charges. Though the copy of the 
judgment was ready on 16-4-1977, she 
was not prompt and did not think it fit 
to take delivery of the same after its 
preparation for about a week. That 
apart, the appeal was still filed more 
than three weeks after on 20-5-1977. 
For this delay there is absolutely no 
explanation or justification for condoning 
the same. When the Registry of this 
Court brought to the notice of the learn- 
ed counsel for the appellant that it was 
essential to annex certified copy of the 
decree with the memo. of appeal, the 
same was not filed till 29-6-1977 without 
any plausible explanation. In these cir- 
cumstances, no case whatsoever is made 
out for condonation of extraordinary 
delay in filing the appeal in accordance 
with law. Consequently the application 
(C.M. No. 1563-C-Il of 1977) for condo- 
nation of delay is rejected, with the re- 
sult that the appeal stands dismissed as 
time-barred. There will, however, be no 
order as to costs. C.M. No. 2099-C-II of 
1977 stands automatically disposed of. 
Appeal dismissed, 
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Amolak Singh, Petitioner v. Madanlal, 
Respondent. 

Civil Revn, No. 204 of 1974, D/- 27-1- 
1978.* 

(A) E. P. Urban Rent (Restriction) 
Act (3 of 1949) S. 13 (2) (iv) — Nuisance 
to the occupiers of the building — Com 
notation and proof, 


The language used in S. 18 (2) (iv) of 


the E. P, Rent Act does not contemplate 
a single incident of a quarrel or ex- 
change of abuses between a landlord and 
a tenant. There has to be a series of acts 
and conduct on the part of the tenant 
and the landlord or occupiers of the 
buildings in the neighbourhood so that 
nuisance can be inferred against the 
tenant. The mere existence of ill feelings 
between the landlord and his tenant can- 
not justify ejectment under this provi- 
sion, AIR 1963 Punj 1 (FB) Dist. 
(Para 4) 
(B) E. P. Urban Rent (Restriction) 
Act (3 of 1949) S. 15 (5) —- Scope of 


*Against order of Salig Ram Seth, Dist. 
J. Hissar, D/- 31-10-1973, 


CV/CV/A951/78/AGT/GDR - 





Amolak Singh v. Madanlal (D. B. Lal J.) 


-Rent Restriction Act, 


[Pr. 1} P.&H. 211 


jurisdiction under — Concurrent finding 
of facts — Interference with, 

It is true that under S. 15 the High | 
Court is not prohibited to go into the 
evidence adduced on behalf of the par- 
ties, Nevertheless, a finding of fact given 
by the Courts below need only be set 
aside if there are legitimate grounds for 
doing so. 

The power of the High Court under 
5S. 15 (5) does not include the power to 
revise the concurrent finding without 
showing how those findings are errone- 
ous. The very language used in S., 15 (5) 
indicates that the legality of the pro- 
priety of that finding has got to be con- 
sidered. If the evidence was duly asses- 
sed and a reasonable view could be 
taken in favour of or against either of 
the parties, the revising Court would not 
be justified to record a different finding 
under its revisional powers. AIR 1963 
SC 499 and (1966) 68 Punj LR 899, FolL 

(Para 2) 


Cases Referred: Chronological Paras 


, (1966) 68 Pun LR 899 2 


AIR 1963 SC 499 2 
AIR 1963 Punj 1: (1962) 64 Pun LR 758 
(FB) 5 
P. S. Jain, Advocate, for Petitioner; 
H. L. Sarin, Sr. Advocate with M. L 
Sarin, Advocate and N. K, Suneja, Ad- 
vocate, for Respondent, 


ORDER :— This revision petition un- 
der S. 15 (5) of the East Punjab Urban 
1949, (hereinafter 
referred to as the Act) is brought from 
the decision of the Appellate Authority, 
Hissar, under that Act, confirming in 
appeal the decision of the Rent Control- 
ler of that district, and dismissing the 
application of the landlord, Amolak 
Singh, who sought for the eviction of 
Madan Lal, his tenant, from one of the 
shops situate at Hissar, Amolak Singh 
filed a petition for eviction of his tenant 
and the allegations were, that the tenant 
had not paid the rent and had mate- 
rially impaired the value and utility of 
the shop, that the landlord required the 
premises for personal needs and that 
the tenant proved to be a nuisance to 
the occupiers of the buildings in the 
neighbourhood, In the -present revision 
we are confined to the last ground which. 
is covered by S, 13 (2) (iv) of the Act. The 
learned Rent Controller considered the 
evidence adduced on behalf of the land- 
lord and was of the opinion that the 
said ground was not made out and ac- 
cordingly, the petition for eviction was 
dismissed. The landlord came in appeal 
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before the Appellate Authority, but did 
not succeed. The finding of the Rent 
Controller on the ground covered by 
S. 13 (2) (iv) of the Act was upheld and 
the entire evidence on the record was 
duly considered. Now the landlord has 
‘filed the present revision against the 
decision of the Appellate Authority. 


2. It is to be understood at the very 
outset that the jurisdiction of the High 
Court under S, 15 (5) of the Act is some- 
what restricted, It is true that the High 
Court is not prohibited to go into the 
evidence adduced on behalf of the par- 
ties. Nevertheless, a finding of fact given 
by the Courts below need only be set 
aside if there are legitimate grounds for 
doing so. In Neta Ram v. Jiwan Lal, AIR 
1963 SC 499, their Lordships observed 
that the power of the High Court under 
S. 15 (5) of the Act does not in- 
clude the power to revise the concurrent 
findings without showing how those find- 
ings are erroneous, A similar observa- 
tion was made by a Division Bench of 
this Court in F, S, Hugh v. Sukha Singh 
(1966) 68 Punj LR 899. It was held that 
the powers of the High Court under Sec~ 
tion 15 (5) of the Act are much larger 
than those enjoyed under S. 115 of the 
Civil P.C., But this does not mean that 
the nature and jurisdiction of the High 
Court which essentially is revisional 
jurisdiction, would justify interference 
with the -concurrent finding of fact, 
where that finding has been properly 
arrived at. With this state of law, it 
was incumbent on the part of the peti- 
tioner to point out in what manner the 
finding arrived at by the two authorities 
below could be stated not to have been 
properly arrived at. The very language 
used in Section 15 (5) of the Act 
indicates that the legality or the pro- 
priety of that finding has got to be con- 
sidered. If the evidence was duly assess- 
ed and a reasonable view could be taken 
in favour of or against either of the 
parties, perhaps the revising court would 
not be justified to record a different 
finding under its revisional powers. 


3. In the instant case, the witnesses 
produced by: the landlord give out a 
general statement that the tenant was 
having some jhagra with the sons of the 
landlord. A, W. 2 meant to state that 
this Jhagra was due to the reason that 
the landlord wanted the tenant to vacate 
the shop in order to accommodate one 
of his sons, This fact is further corrobo- 
rated by Exhibit R. 1, a joint statement 


A.I. R. 


recorded before the police in a proceed- 
ing under S. 107, Cr. P, C. wherein it 
was specifically pointed out on behalf of 
the landlord that he would not ask the 
tenant to vacate the shop. Exhibits R. 8 
and R, 9 also indicated that as a result 
of the effort on the part of the landlord 
to get the shop vacated, the proceedings 
under S, 107, Cr. P. C. started between 
the parties and that these proceedings 
ended in favour of the tenant, A. W. 1 
and A. W. 3, who were stated to be the 
neighbours merely gave out a general 
statement that the landlord and the 


. tenant were picking up quarrels, As I 
‘have stated before, A, W, 2 gave out the 


reasons for this quarrel, namely, the 
effort on the part of the landlord to get 
the shop vacated by the tenant for the 
need of his son. A, W. 4 and A. W. 5 
are respectively the son of the landlord © 
and the’ landlord himself, They were of 
course interested witnesses and hence 
the two authorities below have not 
placed much reliance on their statements. 
There was a denial of such a quarrel on 
the side of the respondent tenant. The 
two authorities below considered this 
evidence and held that whatever quarrel 
arose between the landlord and the 
tenant, that is due to the reason that the 
landlord wanted the tenant to vacate the 
shop unjustifiably. In fact the language 
used in S. 13 (2) (iv) of the Act does not 
contemplate a single incident of a quar= 
rel or exchange of abuses between a 
landlord and a tenant, There has to be a 
series of acts and conduct on the part 
of the tenant and the landlord or occu- 
piers of the buildings in the neighbour- 
hood so that nuisance can be inferred 
against the tenant. The mere existence 
of ill feelings between the landlord and 
his tenant could not have justified the 
ejectment in this provision of the Act. 
A sort of continuous or frequent nuisance 
committed by the tenant is contemplated 
and such a nuisance has obviously to in- 
terfere with the convenience or comfort 
of other persons living in the. neighbour- 
ing buildings, In the instant case, as the 
evidence indicated, it could not be estab- 
lished that there were any series of acts 
or conduct on the part of the tenant 
which could amount to nuisance as con~ 
templated under the provision, It ap- 
pears to be a case where the landlord 
wanted the tenant to vacate the shop to 
serve his own needs. The tenant may 


have retaliated and in that connection 
some quarrel may have arisen between 
him and the landlord, 
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4, It is also manifest that no details 


of the quarrel were mentioned in the 
eviction petition, nor any such details 
were given in the notice served upon 
the tenant, In those documents again, a 
sort of general statement was made that 
the tenant was a quarrelsome- person 
and in my opinion that was not enough 
to cover the case under S. 13 (2) (iv) of 
the Act, 


5. It was stated on behalf of the res- 
pondent that on both the sides of the 
disputed shop, two other shops existed, 
which were in occupation of the sons of 
the landlord. The argument was that 
these shops were not let out to the sons 
and as such the shops could not be con- 
strued as “buildings” according to the de- 
finition provided for under S, 2 (a) of 
the Act. It was also pointed out that the 
two sons of the landlord occupying the 
shops could not be considered to be the 
occupiers of the buildings in the neigh- 

` bourhood, It would be difficult to say 
that the two persons merely because 
they happened to be the sons of the 
landlord, could not be considered to be 
the occupiers of the buildings in the 
neighbourhood, However, the other con- 
troversy was more germane to the issue. 
It was pointed out by the learned coun- 
sel that the expression “buildings” as de- 
fined in the Act, includes a building or 
a part of the building let out to a tenant 
and because the two sons of the land- 
lord were not the tenants in those shops, 
they could not be stated to be occupying 
the buildings in the. neighbourhood. In 
that connection, the learned counsel re- 
lied upon the observations. made by a 
Full Bench of this Court in Messrs Sant 
Ram Des Rai v. Karam Chand, (1962) 64 
Pun LR 758: (AIR 1963 Punj 1) (FB).. In- 


deed the learned Judges, who decided 


that case, held that in view of the de- 
finition of the “buildings” as provided 
for in the Act, only such buildings were 
covered which were let out to tenant 
and the necessary inference should be 
that those buildings which are occupied 
by landlords and not let out to tenants 
would not be covered, The learned coun- 
sel for the petitioner, however, pointed 
out that this question was not specifically 
raised before the Full Bench as to whe- 
ther the context. under which the ex- 
pression “buildings” is used under S. 13 
(2) (iv) of the Act would justify that in- 
terpretation of the expression ‘“build- 
ings.” No doubt, the question was not 
raised before the' learned Judges in that 
perspective and, therefore, nothing de- 


D. M. Kaushik v. Graduate Gas Service 
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finite could be stated in that regard, To 
me, it appears that the controversy need 
not be gone into in this case inasmuch 
as my finding is that the two authorities 
below have rightly held that upon the 
evidence on the record, the tenant could, 


_not be considered to have committed any ` 


act or conduct which may amount to 
nuisance to the occupiers of the build- 
ings in the neigbbourhood, At any rate, 
it cannot be held that the finding of the 
two authorities below is illegal or impro- 
per and as such no interference can be 
made at this stage. 

6. In the result, the revision petition 
appears to be without any force and the 
same is dismissed. No costs, 

Petition dismissed. 


ji 
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D. M. Kaushik, Petitioner v. Graduate 
Gas Service, Amritsar and others, Res- 
pondents, 

Civil Revision No, 1517 of 1974, D/- 
18-11-1977." 


Court-fees Act a 
“Distinct © subject” — 
Suit for damages arising out of same 
event — Separate claims of individual | 
plaintiffs — Court-fee paid on total. of~ 
amounts claimed — Held proper, 

The expression ‘subjects” in this pro- 
vision has not been defined in this Act. 
However, as the right to file a suit is 
intimately connected with the accrual of 
the cause of action, obviously, the word 
“subjec ” in S 17 has to be interpreted 
in the background of the cause of ac- 
tion. (Para 3) 

In cases where the - relief claimed 
whether in the form of a single item or 
separate items arises out of the same 
cause of action and the prayer is for an 
aggregate amount, S, 17 of the Act can- 
not be applicable. “Distinct subjects” in 
S. 17 is- intimately. connected with the 
cause of action. Where in a suit more 
than one causes of action are combined” 
S. 17. will. be, clearly attracted, but it 
will be; stretching ‘the language of the 
section a little too far to bring suits 
based on one cause of action within the 
ambit of this provision, The use of the 
qualifying adjective “distinct” with the 


*(Against order of A. B, Singh Vasu, Sub- 
_ J. ist Class, Amritsar, D/- 10-10-1974.) 


of 1870), S. 17 — 
Meaning of — 
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word “subjects” in S. 17 is with a pur- 
pose and is quite significant and mate- 
rial. “Distinct subjects’ clearly mean 
such subjects which are quite indepen- 
dent of each other and do not arise out 
of or relate to the same set of facts oF 
circumstances. The subjects arising out 
of the same cause of action, that is,. the 
same bundle of facts will be obviously 
interconnected and intimately allied. 
Therefore “distinct subjects’ must arise 
out of different causes of action. 
(Para 12) 

A faulty gas cylinder caused an acci- 
dent resulting in injuries to several 
members of a family and the death of 
one member, A suit for damages was 
filed by some members against the sup- 


pliers of the cylinder for cer- 
tain amount. This amount con- 
stituted the total of the different 


sums claimed by the plaintiffs individual- 
ly and Court-fee was paid on it, It was 
held that the Court fee paid was proper 
and §. 17 was inapplicable to the facts 
of the case, Case law discussed. 
(Para 14) 
Anno: AIR Manual (3rd Edn.) 
Court-fees Act, S, 17 N. 2. and N, 15. 


Cases Referred: Chronological Paras 
AIR 1972 Pat 221 6, 7 
AIR 1959 Punj 628 12 
AIR 1953 Mad 888 11 
AIR 1951 Cal 509 : 9 
AIR 1951 Pat 633 a 6 
AIR. 1945 Pat 421 6 
AIR 1943 Pat 355 5, 11 
AIR 1935 Cal 573 8, 9, 11 


AIR 1932 Mad 667 10 
AIR 1922 Pat 359 4, 6 

'D. V. Sehgal with Vinod Kataria, for 
Petitioner; S. P, Jain, for Respondents. 

ORDER :— The controversy is centred 
on the true scope and ambit of S. 17 of 
the Court-fees Act, 1870 (hereinafter 
called the Act), The said provision is 
reproduced below: 


“Multifarious suits: Where a suit 
embraces two or more distinct subjects, 
the plaint or memorandum of ap 
shall be chargeable with the aggregate 
amount of the fees to which the- plaints 
or memoranda of appeal in suits em- 
bracing separately each of such subjects 
would be liable under this Act. © 

Nothing in the former part of this sec~ 
tion shall be deemed to affect the power 
conferred by the Code of Civil Proce- 
dure, S. 9.” 

It is conceded by the learned counsel 
for the petitioner that if the suit filed 
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by the petitioner is covered by S. 17, the 
impugned order by the learned Subordi- 
nate Judge dated Oct. 10, 1974, has to 
be upheld. In order to appreciate the 
contention, the facts, in brief, may be 
adverted to. 


2. D. M. Kaushik, petitioner and his 
wife, respondent No. 6, Shrimati Sam- 
yukta Kaushik, his mother (now decea- 
sed) and Shrimati Ram Piari, respondent 


No. 7, his aunt, were ~ living 
in his house at Amritsar. On 
May 6, 1972, respondent No, 1 sup- 


plied them a gas cylinder carried by one 
Ajit Ram. The said cylinder was defec- 
tive and was leaking before the same 
was installed by Ajit Ram. As a result 
of mishandling by Ajit Ram, gas from the 
same got leaked and caught fire and set 
the whole room ablaze. As a consequ- 
ence, the petitioner, his wife, mother and 
the aunt suffered serious burns and the 
mother Samyukta Kaushik died in the 
hospital as a result of those burns, The 
suit for damages out of which this re-- 
vision petition has arisen, was filed for 
a total sum of Rs. 55,200/-. The petitioner 


himself claimed Rs, 22,000/-, his wife. 
respondent No. 6, claimed Rs. 10,700/- 
and his aunt Ram Piari, respon- 


dent No. 7, claimed Rs. 12,000/-, Two sons 
and four daughters of Samyukta Kau- 
shik, the mother of the petitioner, claim- 
ed Rs, 10,500/- on account of expenses 
incurred for the deceased and mental in- 
jury and torture suffered by her, The 
suit was filed against the gas distributor, 
defendant No. 1, defendants Nos, 2 to 
4 as partners and defendant No. 5 as 
the gas manufacturer, The defendants- 
respondents in their written statements 
raised a number of preliminary objec- 
tions. On the pleadings. of the parties, 
the following issues were framed: 


l. Whether the suit is properly valued 
for purposes of court fee and jurisdic- 
tion? . 

2. Whether the suit is bad for mis- 
joinder of parties and causes of action? 

3._ Whether the plaint does not show 
any cause of action? 

Issues Nos, 2 and 3 were decided in fav- 
our of the plaintiffs. On issue No. 1, it 
hag been held that the suit is covered 
by S. 17 of the Act inasmuch as the dif- 
ferent plaintiffs have claimed different 
‘amounts of damages on account of the 
injuries sustained by some of the plain- 
tiffs themselves as well as on account of 
the injuries sustained by the mother. It 
was held that the separate claims were 
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“distinct subjects” as envisaged under 
S. 17 of the Act, and arose out of dif- 
ferent causes of action and, therefore 
Court-fee should have been paid at dif- 
ferent amounts of claims as prayed for 
by the several plaintiffs and not on the 
total claim of Rs. 55,000/-. As a conse- 
quence, it was held that the plaint had 
been undervalued for the purpose of 
Court-fee and more Court-fee was pay- 
able, In this revision petition, this find- 
ing and the interpretation of S. 17, has 
been challenged, A 


3. A close perusal of S. 17 shows 
that if in a particular suit two or more 
“distinct subjects” are included, then 
Court fee has to be assessed and paid on 
each subject separately and the total 
amount of Court fee will be equivalent 
to the aggregate of the amount of fees 
for each such: subject, The expression 
“subject” in this provision has not been 
defined in this Act. However, as the right 
to file a suit is intimately connected 
with the accrual of the cause of action, 
obviously, the word “subjects” in S. 17 
has to be interpreted in the background 
of the: cause of action. In S. 7 of the 
Act. where principles of court fee have 
been laid for various categories of suits, 
the expression “subjects,” has not been 
used. Therefore, the contention that 
Ss. 7 and 17 should be read together 
will not be a proper approach to inter- 
pret the provisions of S. 17., 


4. In Nauratan Lal v. Wilford 
Joseph Stephenson, AIR 1922 Pat 359, a 
suit for the recovery of possession of 
land, for malikana as well as for mesne 
profits was filed. The plaintiff computed 
the Court fee on the total amount of the 
three items. The trial Court held that 
S. 17 was applicable and Court fee 
should be paid on three items separately. 
The Division Bench of the Patna High 
Court in the said case after considering 
all the previous decisions held that the 
word “subjects” in S, 17 meant “cause of 
action” and that the Court fee as paid 


by the plaintiff had been correctly 
assessed, 
5. In Ramadhin Singh v. Baijnath 


Prasad Singh, AIR 1943 Pat 355, a con- 
trary view was taken. Therein, a suit 
was filed by several plaintiffs for the 
recovery of malikana from a number of 
defendants, According to the averments 


in the plaint, there was specific 
mention of shares amongst dif- 
ferent - plaintiffs. Plaintiffs Nos. 1 
to 10 formed one set, plaintiff 
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No, 11 formed another set by himself and 
plaintiffs Nos. 12 and 13 formed third 
set, but in the prayer clause, a total 
amount was claimed on behalf of all the 
13 plaintiffs. The learned single Judge 
held (at p. 355):— 


“I have no doubt the Court of the 
first instance was correct in accepting 
the Court fee of Rs. 28.5 as sufficient.” 
At a subsequent stage, however, one of 
the co-sharers in the malikana who had 
been impleaded as a pro forma defen- 
dant was transposed as plaintiff No. 14, 
and consequently, the claim was amend- 
ed and prayer was made for a larger 
amount, The learned Judge while hold- 
ing the above view with regard to the 
claim of the plaintiffs Nos, 1 to 13, held 
that the claim of plaintiff No. 14 was a 
separate and a distinct subject and, 
therefore, separate court-fee had to be 
paid. With due respect, it has not been 
possible for me to appreciate the. rea- 
soning adopted in the said decisions. 


6. However, in subsequent decisions 
in Salahuddin Hyder Khan v. Dhanoo 
Lal, AIR 1945 Pat 421, Kaulasan Singh 
v, Ramdut Singh, AIR 1951 Pat 633, and 


Bansidhar Aggarwal v. Rameshwar Lal 
Agarwalla, AIR 1972 Pat 221, the ratio 
of the decision in Nauratan Lalľs case 


(AIR 1922 Pat 359) (supra), was agreed 
to. 


7. In Bansidhar Aggarwal’s case (AIR 
1972 Pat 221) (supra) Untwalia, J., held 
that where. the main cause of action was 
partition and the plaintiff asks for dis- 
placement of title of different sets of 
defendants who were transferees from 
coparceners, the various properties in 
respect of which the displacement of 
title is sought cannot be considered as 
different subject-matter as envisaged 
under S, 17. 


8. In Haru Bepari v. Kshitish Bhusan 
Roy, AIR 1935 Cal 573, it was held that 
one cause of action may embrace more 
than one subject within the meaning of 
S. 17 of the Act. In the said case 73 per- 
sons had filed a suit for a declaration to 
the effect that each plaintiff had a rai- 
yati-jot interest in one out of 73 plots 
of land, and for a declaration that cer- 
tain. compromise decree was void and 
inoperative and it was held that the 
prayer in the suit, in fact, was for 73 
distinct declarations affecting 73 separate 
titles which were distinct subjects with- 
in the meaning of S. 17. 


9. However, in Kapil Charan Nayak 
v, Gitanjali, AIR 1951 Cal 509, Haru 
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Bepari’s case (AIR 1935 Cal 573) (supra) 
was distinguished, In the said case, the 
plaintiff had filed a suit for declaration 
of title with regard to several properties 
which had been purchased by the plain- 
tiff on the basis of different documents. 
It was held (at p. 510),— 


“We are of the opinion, however, that 
S. 17 Court-fees Act, does not apply to 
~ the present case because apart from any- 
thing else, the plaintiff has not asked 
‘for separate and distinct reliefs 
in respect of different causes of 
action, The relief asked for is 
only one and that is a declaration 
of his title in respect of the properties 
which are the subject-matter of the 
suit. It may be that the property was 
purchased by the plaintiff on the basis 
of different documents of title, but that 
is no part of the real relief which is 
asked by the plaintiff.” 


10. In Rajah of Vizianagaram v. Gov- 
ernment, AIR 1932 Mad 667, where the 
landholder had filed a suit for enhance- 
ment of rent against a number of rai- 
yats, it was held that S. 17 of the Act 
was not applicable. 


.11. On the other hand, the learned 
counsel for the respondents, has relied 
upon Ramadhin Singh’s case (AIR 1943 
Pat 355) (supra), Haru Bepari’s case (AIR 
1935 Cal 573) (supra) and T. S, Venkata- 
narayana Tyer v. State of Madras, AIR 
1953 Mad 888, The first two decisions of 
the Calcutta and Patna High Courts 
have already been discussed by me 
above. In T. S, Venkatanarayana Iyer’s 
case, the ratio of the aforesaid two deci~ 
sions was followed, 


12. After carefully perusing the deci- 
sions of the. various High Courts as dis- 
cussed above, I am of the opinion that 
in cases where the relief claimed whe- 
ther in the form of a single item or se- 
parate items arises out of the same 
cause of action and the prayer is for an 
aggregate amount, S. 17 of the Act can- 
not be applicable, ‘Distinct subjects’ in 
S. 17 is intimately connected with the 
cause of action. Where in a suit more 
than one causes of action are combined, 
S. 17 will be clearly attracted, but it 
will be stretching the language of the 
section a little too far to bring suits 
based on one cause of action within the 
ambit of this provision, The use of the 
qualifying adjective ‘distinct’ with the 
word ‘subjects’ in S. 17 is with a pur- 
pose and is quite significant and material. 

"Distinct subjects” clearly mean such 
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subjects which are quite independent o 
each other and do not arise out of or re- 
late to the same’ set of facts or circum- 
stances, The subjects arising out of the 
same cause of action, that is, the same 
bundle of facts will be obviously inter- 
connected and intimately allied, There- 
fore ‘distinct subjects’ must arise out of 
diferent causes of action. In any. case, 
when two interpretations of a provision 
in a taxing statute are reasonably pos- 
sible, the salutary and well-established 
principle of interpretation is that the 
interpretation in favour of the subject 
has to be adopted and not the one in- 
favour of the Revenue. Reference may 
be made to Bhura Mal Dan Dayal v. 
Imperial Flour Mills Ltd,. AIR 1959 
Punj 629, wherein it was held that the 
Courts should put a liberal interpreta- 
tion on fiscal statutes like the Court-fees 
Act so as to lessen and not add to the 
burden of litigation, ` 


13. It has been clearly conceded by 
the learned counsel for the respondents 
that the claims of damages by the dif- 
ferent sets of plaintiffs in the present 
case have arisen out of the same cause 
of action inasmuch as the burn injuries 
were sustained by different persons re- 
sulting in the death of one woman as a 
result of the mishandling and leakage of 
the gas cylinder at the same place, Even 
if the different claimants had filed sepa- 
rate suits, they were likely to be conso- 
lidated because the same questions: of 
law and fact would arise. 


` 14, In view of the aforesaid discus- 
sion, the impugned order is set aside, the 
revision petition is allowed with costs 
and it is held that S, 17 of the Act was 
not applicable to the facts of the pre- 
sent case and the court-fee was correct 
ly paid by the plaintiffs, 
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_ R, S5. NARULA, C. J. 
Manphool and others, Petitioners v, 
Surja Ram and others, Respondents. , 
Civil Revn. No. 1097 of 1976 and C. M. 
1896-C-II of 1977, D/- 10-10-1977.* 

(A) Civil -P. C. (5 of 1908), O. 9, R. 8 
and O, 17, R. 2 — Distinction between 
the two- provisions, 


*(To revise order of Megh Raj Garg, 
Sub-J, 2nd Class, Fazilka, D/- 15-6- 
1976.) 
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The only difference between the twa 
rules is that whereas under O, 9, R. 8 
the Court is required to dismiss the suit 
if the defendant appears and the plain~ 
tiff does not appear when the suit is 
called on for hearing, Rule 2 of Order 17 
vests a discretion in the Court either 
to pass an order dismissing the suit un- 
der Order 9, Rule 8 or to make such 
other order as it thinks fit if any of the 
parties fails to appear on any day ta 
which the hearing of the suit has been 
adjourned. (Para 6) 

Anno: AIR Comm, C.P.C, (9th Edn), 
O. 9, R. 8, N. 1; O. 17, R. 2, N. 8. 


(B) Civil P. C. (5 of 1908), O. 1, R. 10 
— Transposition or addition of new 
plaintiff — When can be allowed. ILB 
(1949) 1 Cal 85, Dissented from. 

Before allowing a party to be trans- 
posed as a plaintiff the Court can insist 
that it should be prima facie satisfied 
about (i) the bona fides of the applicant, 
(ii) the plausibility of the applicant’s 
claim and (ifi) the genuineness of his 
interest in the litigation, AIR 1975 Punj 
& Har 184, Fol. (Paras 7, 8) 

No order of transposition as a plain- 
tiff or addition of a new plaintiff should 
ordinarily be passed where it is prima 
facie patent that if the newly added 
party or the transposed plaintiff had 
originally filed the suit on the date 
when the suit in question was in fact 
filed, it would have been doubtlessly 
barred by time, ILR (1§@9) 1 Cal 85, 
Dissented from; AIR 1969 SC 1144, Dis- 
tinguished, (Para 8) 


Anno: AIR Comm. C.P.C. (@th Edn.), 


O. 1, R. 10, N. 10. 

(C) Punjab Customs (Power to Con- 
test) Act (1920) (as amended by Act of 
1973), S — Bar under — Applicabi- 
lity. 


(Obiter)— The bar of S, 7 cannot 
apply to any challenge to’ an alienation 
or appointment of an heir made by a fe- 
male because of the exception contain- 
ed in S, 5 of the principal Act which says 
that nothing in that Act applies to any 
alienation or appointment of. an heir 
made by a female. (Para 9) 


(D) Civil P. C. (5 of 1908), O. 23, Rule 


1A (as introduced in 1976) — - Applicabi- 


lity. 

By operation of Clause (s) of sub-sec- 
tion (2) of S. 97 of the amendment Act 
of 1976 O. 23, R. 1A cannot be relied 
upon in a suit which was instituted be- 
fore the amendment of the Code. 


(Para 10). 
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Cases Referred: Chronological Paras 

AIR 1978 Punj & Har 30:1977 Pun D 
320 

a 1975 Punj & Har 184:77 Pun = 


1, 8 
An 1974 Punj & Har 52 10 
AIR 1969 SC 1144 8 
AIR 1968 SC 111 l 10 
AIR 1966 All 318 10 
(1958) 60 Pun LR 492 7 
ILR (1949) 1 Cal 85 Eg 
AIR 1932 Mad 31 11 


Bal Raj Bahl and Amrit Lal Bahl, for 
Petitioners; Gopi Chand (for No, 12), 
Y. R. Sachdeva (for Nos, 11 and 15) and 
G. L. Nagpal (for No. 18), for Respon~ 
dents, 


ORDER:— This is a petition by the 
contesting defendant challenging the cor- 
rectness and validity of the order of the 
trial Court dated June 15, 1976, whereby 
two sets of applications filed by two dif- 
ferent sets of non-contesting defendants 
for being transposed as plaintiffs have 
been allowed, I will also dispose of by 
this order Civil Misc. No, 1996-C.II-1977 
filed by the plaintiff-respondent wherein 
he has prayed for his application for 
withdrawal of the suit submitted in the 
trial Court being treated as withdrawn 
and his being permitted to prosecute the 
original suit in the Court below for his 
own benefit as well as for the benefit of 
the entire body of reversioners including 
the two sets of defendants who have 
been: allowed to be transposed as plain- 
tiffs. 


2. In order to appreciate the sub- 
mission made by the learned counsel in 
support of and against the revision, it is 
necessary to briefly survey the relevant 
facts of the case; One Roopa was the 
common ancestor of the parties, He had 
four sons, namely, Sadda, Raju, Dallu 
and Hanwanta. We are concerned in this 
litigation with the estate of Sadda. He 
left behind him his widow Devo and 
son Balu who was married to Mst. Hiran 
Balu and Hiran have left behind only 
one daughter, Le., Sona defendant No, 18. 
The grandsons of Raju and Hanwanta 
are defendants to the suit, Out of the 
heirs of Dallu, Nathu is the plaintiff and 
his own grandson and other great-grand- 
son are defendants to this suit. . 

3. After the death of Sadda and Balu, 
the latter’s widow Hiran adopted Puran 
defendant No, 1 (since deceased and now 
represented by the present petitioners) 
as son to her deceased husband by a 
registered adoption deed dated Septem- 


ber 16, 1930, The adoption was question- -.' ` = 
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ed in a suit filed by Asa son of Raju, 
grandson of Roopa, All the grandsons of 
Dallu, ie., Mana’s heirs were impleaded 
as defendants to the suit, On February 
8, 1932, a compromise was effected in 
the suit between all the parties thereto 
whereby two-thirds share in the estate 
of Hiran went to the adopted son and 
one-third to Raju’s son Asa. All the 
heirs of Mana including defendants Nos. 
10, 11 and 15 to 19 (or their predecessors 
as the case may be) agreed to the com- 


_ promise decree, Hiran died on March 5, 


1952, In October, 1952, mutation of 
two-thirds share of Hiran’s estate was 
effected in favour of the adopted son 
Puran, The possession of the remaining 
one-third share in Hiran’s estate (sub- 


“ject to a little diminution effected by a 


compromise) was obtained by Asa by fil- 
ing a suit. The other part of the estate 
of Sadda which had till then remained 
in the hands of his widow Devo was 
gifted by her in December, 1954, to her 
adopted grandson Puran, In order to 
keep up the chronological history of 
facts, it may be mentioned at this stage 
that Puran had filed a suit in a Court 
at Hissar against Bajrang and others for 
possession of one-half share in a parti- 
cular piece of land which does not form 
the subject-matter of the present litiga- 
tion. He had based the claim on the 
adoption. The trial Court by its judg- 
ment dated February 29, 1960, dismissed 
the suit of Puran, The appeal preferred 
by Puran was dismissed by the judg- 
ment and decree of the Court of the Se- 
nior Subordinate Judge (with enhanced 
appellate powers), Hissar, dated January 
23, 1961, It was in the above-mentioned 


- circumstances that on January 23, 1973, 


Nathu (grandson of Mana and great- 
grandson of Dallu), who was a minor at 
that time, filed the present suit for pos- 
session of the entire estate of Sadda by 
questioning the mutation of October, 
1952, in favour of Puran and also the 
gift made by Devo in his favour in De- 
cember, 1954, on the ground that neither 
the adoption nor the alienation was 
binding on his reversionary interest, 


4, During the pendency of the suit, 
Nathu plaintiff and Puran defendant ar- 
rived at an amicable settlement and fil- 
ed a written compromise in the trial 
Court on October 25, 1975, On the same 
day Birbal (the grandson of Dallu) de- 
and Jeedan 
(grandson of Dallu) defendant No. 5, fil- 
ed an application for being transposed as 
plaintiffs, On November 12, 1975, Sona, 
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daughter of Hiran, grand-daughter of 
Sadda, also filed an application for being 
transposed as plaintif, On January 7, 
1976, Nathu, plaintiff after attaining 
majority filed an application for with- 
drawing the suit, He stated therein that 
he was a minor when the suit was insti- 
tuted and having attained majority he 
had satisfied himself that he had no 
right under any provisions of law to be 
a successor of either Hiran or Devo as 
collaterals of nearer degrees were pre- 
sent at the time of their death, The ulti- 
mate prayer was for the suit being dis- 
missed as having been withdrawn. 


5. Admittedly, no order has so far 
been passed on the original compromise 
filed by the plaintiff and the real con- 
testing defendant. The other three appli- 
cations, Le, the two applications for 
transposition and the plaintiff's applica- 
tion for withdrawal of the suit were 
taken up together by the trial Court 
and disposed of by his common order 
dated June 15, 1976, While allowing both 
the applications for transposition, the 


learned Subordinate Judge has held that . 


the plaintifi’s application for withdrawal 
of the suit has become  infructuous. 
Though the learned Subordinate Judge 
has not said whether the application for 
withdrawal of the suit was being dis- 
missed as infructuous or that no order 
was necessary to be passed on it because 
it had become infructuous, it is obvious 
from fhe following sentence by which 
he had decided the application that he 
has thought it to be unnecessary to pass 
any separate order as he has assumed 
that the plaintiff had walked out of the 
suit by not attending the Court to pro- 
secute it:— 


“Since Nathu Ram plaintiff has with- 
drawn himself from the suit, his appli- 
cation for withdrawal dated 7-1-1976 has 
become infructuous,” 


6. Whereas the heirs of Puran defen- 
dant No. 1 (original contesting defen- 
dant) have questioned the order for 
transposition of some of the defendants 
as plaintiffs, an application has been fil- 
ed (C. M. 1996-C-II of 1977) in this Court 
in the revision petition on behalf of 
Nathu plaintiff withdrawing the applica- 
tion for withdrawal of the suit and ask- 
ing for being permitted to prosecute the 
original suit, So far as the plaintiff’s ap- 
plication is concerned, I am unable to 
find any merit in it. After submitting his 
application for withdrawal of the suit 
he did not appear before the trial Court 
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at any hearing, Whereas the learned 
counsel for the petitioners submits that 
his suit should be deemed to have been 
dismissed under Order 9, Rule 8 of the 
Code of Civil Procedure on account of 
his continuous non-appearance and the 
mandatory language of that rule, Mr. 
G. L. Nagpal, the learned counsel for 
the one set of defendant-respondents, 
has submitted that the trial Court should 
be deemed to have acted under Order 17, 
R, 2 of the Code and not under O. 9 R. 8. 
The only difference between the 
two rules is that whereas under O, 9, 
R. 8 the Court is required to dismiss the 
suit if the defendant appears and the 
plaintiff does not appear when the 
is called on for hearing, Rule 2 of O. 17 
vests a discretion in the Court either to 
pass an order dismissing the suit under 
O. 9, R. 8 or to make such other order 
as it thinks fit if any of the parties fails 
to appear on any day to which the hear- 
ing of the suit has been adjourned. It is 
unnecessary to travel into this contro- 
versy, as it appears to me to be plain 
that the plaintiff having applied for the 
suit being dismissed as withdrawn and 
having thereafter consciously and deli- 
berately failed to appear in the trial 
Court and prosecute the suit, he has no 
right to claim the withdrawal of his ap- 
plication for withdrawal of the suit in 
the proceedings pending in this Court, 
He is deemed to have withdrawn from 
the suit and that is the end of the mat- 
ter so far as he is concerned, If the other 
defendants had not applied for trans- 
position before the plaintiffs application 
there would have been nothing in the 
field for them to tackle and this entire 
litigation would have come to an end. 
As, however, the applications for trans- 
position were made before the plaintiff 
applied for the withdrawal of the suit, 
those applications had to be disposed of 
one way or the other. It is for these 
reasons that I hold that there is no 
merit in the application of the plaintiff 
for leave to withdraw the application 
for withdrawal of the suit for leave to 
prosecute the suit. The plaintiffs appli- 
cation is, therefore, dismissed with costs. 


7. Mr, Balraj Bahl, the learned coun- 
sel for the petitioners, has firstly con- 
tested on the basis of the judgment of 
this Court in Bhagwan Singh v. Bhagta, 
(1958) 60 Pun LR 492, that the original 
suit filed by Nathu was itself barred by 
time, as admittedly he had not been born 


at the time of the adoption. That is not. 


a matter.on which I am called upon to 


> 


Manphool v, Surja Ram (Narula C. J.) 


suit - 


{Prs. 6-8} P. & H. 219 
pronounce in the present proceedings. 
In fact, Mr, Bahl concedes that the 


‘question of limitation of the suit filed 


by Nathu was in issue between the par- 
ties in the trial Court before the suit 
was withdrawn and that matter cannot 
be decided in the present proceedings. 
The learned counsel has, however, sub- 
mitted on the authority of the observa- 
tions of a Division Bench of this Court 
in Arjan Singh v. Kartar Singh, 77 Pun 
LR 34: (AIR 1975 Punj & Har 184), that 
before directing a party to be implead- 
ed (and the same naturally applied to 
the question of allowing-a party to be 
transposed as a plaintiff) the Court can 
insist that it should be prima facie satis- 
fied about (i) the bona fides of the appli- 
cant, (ii) the plausibility of the appli- 
cant’s claim and (iii) the genuineness of 
his interest in the litigation. It is from 
this point of view that he has canvassed 
that if he can show that the defendants 
could not have been allowed to be trans- 
posed as plaintiffs as they have no prima 
facie case at all and their attempt to be- 
come plaintiffs is not bona fide and the 
claim which they seek to press is not 
even plausible, the order of the trial 
Court has to be set aside and the appli- 
cations of the defendants must be dis- 
missed, It is in the same strain that he 
bas referred to my judgment in Kaka 
Singh v. Rohi Singh, 1977 Pun Ly 320: 
(AIR 1978 Punj & Har 30). The learned 
counsel for the respondents have argued 
that the above-mentioned two judg- 
ments relate to cases of addition of new 
parties and have no application to a case 
like the present one where an existing 
party merely wishes to be transposed 
from the array of defendants to that of 
the plaintiffs, I am unable to agree with 
this contention. The circumstances in 
which a new party can be impleaded or 
an existing defendant can be transposed 
as a plaintiff are enumerated in Rule 10 
of Order 1 of the Code, The power to 
strike out or add parties or transpose 
them is contained in sub-rule (2) of 
Rule 10 of Order 1 and I am unable to 
find any practical difference in the 
grounds on which such a prayer can be 
allowed, 


`: 8 Mr. Bahl has referred me to para- 
graph 25 of the Rattigan’s Digest of Cus- 
tomary Liaw wherein it is stated that 
though all collateral heirs succeed to- 
gether and not to the exclusion of each 
other but the right of collaterals to 


succeed is not a single individual one so 
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as to give each collateral a right of ac- 
tion for the whole estate and has argued 
that the filing of the suit by one of the 
collaterals could not save limitation of 
the suit for the others, Once again, it is 
not necessary to deal with that proposi- 
tion for the purpose of disposing of this 
revision petition, In judging the plausi~ 
bility of prima facie chances of success 
of the defendant-respondents in the 
suit of their being transposed as plain- 
tiffs, I can only take into account if 
. {their suit, even if filed on the date on 
which Nathu had filed the suit, would 
be patently barred by time. The argu- 
ment of Mr, Bahl is that whereas the 
plaintiff sought to bring the suit within 
time on account of his minority, no such 
consideration applies to the defendant- 
respondents and, therefore, even if they 
had filed a suit in January, 1973, for 
questioning the adoption 
1930, or the gift of December, 1954, the 
same would have been prima facie bar- 
red by time. The only reply which Mr. 
Nagpal, the learned counsel for the res- 
pondents, could give to this argument is 
that the question of limitation can and 
should be decided only if and after trans- 
position is allowed, For this proposition, 
he relies on the judgment of the Calcutta 
High Court in Moniruddin Ahmed: v. 
Sarat Chandra Roy, ILR (1949) 1 Cal 85. 
It has no doubt been observed in the 
Division Bench judgment of the Calcutta 
- High Court in Moniruddin Ahmed’s case 
(supra) that the Court’s power to add 
a party and its duty to dismiss the suit 
against the added party on the ground 
of limitation are two different ques- 
tions and that the question of 
limitation is not to ‘be considered at 
the time of adding or transposing a 
party, but should be decided after the 
parties have been added or transposed. 
There is no doubt that sub-sec, (2) of 
S. 21 of the Limitation Act is a mere 
exception to the law contained in sub- 
sec, (1) of that section. That would not, 
however, bring a suit by a transposed 
plaintiff within time if it would have 
been barred by time on the date on 
which the .original plaintiff instituted 
the suit. It appears that the observations 
- of the Calcutta High Court are based on 
the peculiar facts of that case and ar® 
in any case at variance with the law 
laid down by the Division Bench of this 


Court in Arjan Singh’s case (AIR 1975 
Punj & Har 184) (supra). I, therefore, 
hold, following the Division Bench judg- 
ment of this Court, that no order of 
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transposition as a plaintiff or addition of 
a new plaintiff should ordinarily be 
passed where it is prima facie patent 
that if the newly added party or the 
transposed plaintiff had originally. filed 
the suit on the date when the suit in 
question was in fact filed, it would have 
been doubtlessly barred by time. On the 
merits of the question of. limitation the 
only argument which Mr. Nagpal has 
been able to advance is based on the 
observations of their Lordships of the 
Supreme Court in Giani Ram v, Ramji 
Lal, AIR 1969 SC 1144, wherein it has 
been held that under the customary law 
of Punjab a declaratory decree obtained 
by the reversionary heirs in an action 
to set aside the alienation of ancestral 
property enures in favour of all persons 
who ultimately take the estate on the 
death of the alienor. The argument of 
the learned counsel for the respondents 
is that a decree of the Hissar Court dis- 
missing the suit of Puran against Baj- 
rang and others amounts to the grant 
of a declaration about the adoption be- 
ing a nullity which enures for the bene~ 
fit of the defendant-respondents, I am 
unable to agree with this contention on 
the simple ground that no declaration 
has been granted by the Hissar Court at 
all and, therefore, the question of any 
declaration enuring for the benefit of 
one or the other of the reversioners does 
not arise on the facts of the instant 
case. There is good deal of differenca 


_ between the grant of declaration on the 


one hand and the dismissal of a suit for 
possession based on an adoption on the 
other hand. Mr. Balraj Bahl has also 
laid stress on the fact.that though part 
of the claim was dismissed, partial de~- 
cree was passed by the Hissar Court in 
that very suit in favour of Puran based 
on the same adoption, Be that as it may, 
nothing stated in the judgment of the 
Supreme Court in Giani Ram’s case ap- 
pears to me to lead to the- conclusion 
that, if the respondents, who are now 
contesting the petition, had filed a suit 
in January, 1073, for the relief which 
was claimed by Nathu, the same would 
have been within time, On that ground 
alone, I hold that the defendant-appli-+ 
cants have no prima facie case entitling 
them to be transposed as plaintiffs. Even 
otherwise their applications for trans- 
position do not appear to me to be bona 
fide. They had kept quiet from January, 
1975 to October, 1975, It was only after 
the plaintiff and the contesting defens 
dant to the suit had come to an amicable 
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settlement and had filed a compromise 
in Court that the applications for trans~ 
Position were made. It appears that a 
see-saw battle had been going on be- 
tween the plaintiff and the non-contest- 
ing defendants to the suit inter se in 
which the poor contesting defendants 
were the victims, 

9. In fairness to the counsel for the 
parties, I may also notice an additional 
argument which has been advanced by 
Mr. Bahl. He has argued that after the 
repeal of S. 6 and amendment of S. 7 of 
the Punjab Customs (Power to Contest) 
Act, 1920 by the Punjab Customs (Pow- 
er to Contest) Amendment Act 1973, no 
such application as the present one is 
maintainable. Mr, G, L! Nagpal, the 
learned counsel for the respondents has, 
however, submitted not without justifica- 
tion that the bar of S. 7 cannot apply 
to any challenge to an alienation or ap- 
pointment of an heir made by a female 
because of the exception contained in 
S. 5 of the principal Act which says 
that nothing in that Act applies to any 
alienation or appointment of an heir 
made by a female, Prima facie Mr. Nag- 
pal appears to be correct in this behalf. 
It is, however, not necessary to pro- 
nounce on this point finally for the pur- 
pose of deciding this revision petition. 


10. Nor is it necessary to deal at any 
length with the submissions of Mr, Bahl 
based on the judgment of the Allahabad 
High Court in Raisa Sultana Begum V. 
Abdul Qadir, AIR 1966 All 318, and of 
this Court in Bahadur Chand v. Ashok 
Sharma, AIR 1974 Punj & Har 52, that 
the mere Submission of the application 
for withdrawal: of the suit is deemed to 
end the plaintiffs suit and nothing sur- 
vives thereafter. As already stated, the 
Jaw laid down by the Allahabad High 
Court and the Punjab High Court in the 
above-mentioned cases and as also by 
their Lordships of the Supreme Court in 
M/s, Hulas Rai Baij Nath v, Firm K. B. 
Dass and Co., AIR 1968 SC 111, relates 
to situations where no application for 
transposition of any party is pending on 
the date on which the application for 
withdrawal of the suit is made. A feeble 
attempt was made by Mr. Gopi Chand 
to refer to Rule 1A of Order 23 of the 
Code introduced by the amendment 
made in the Code in 1976. By operation 
of clause (s) of sub-sec, (2) of S. 97 of 
the amendment Act the said provision 
cannot be relied upon in a suit which was 
instituted before the amendment of the 
Code. 
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11. Mr. Y. R. Sachdeva, the learned 
counsel for defendants Nos, 11 and 15, 
submitted in addition that when an ap- 
plication for transposition is pending 
the suit cannot be withdrawn till the 
application is disposed of, For this pro- 
Position, he has relied on the judgment 
of the Madras High Court in Kunju 
Kombi Achan v, Ammu, AIR 1932 Mad 
31, That proposition is again academic 
on the facts and circumstances of the 
case. The trial Court has not dismissed 
the suit and, therefore, the question of | 
the stage at which the application for 
withdrawal of the suit can be disposed 
of is merely academic on the facts of this 
case, 

12. For the foregoing reasons, I 
allow this petition, set aside and reverse 
the order of the trial Court on the two 
applications for transposition and dis- 
miss both those applications, The pass- 
ing of this order leaves in the field two 
applications, namely one made by the 

plaintiff in January, 1976, for 
withdrawal of the suit and the other for 
effecting a compromise submitted in 
October, 1975, Since nothing survives for 
compromise on the withdrawal of the 
suit, the earlier application has become 


Infructuous and it is not necessary. ‘to 


pass any order on the same, The appli- 
cations for transposition having been dis~ 
missed, there is no impediment in the 
way of the suit being dismissed 
as withdrawn, I, therefore, allow 
the plaintiff's application for withdrawal 
of the suit and dismiss the original suit 
as withdrawn. The costs of the revision 
petition will have to be borne by the 
parties as incurred by them. 

3 Petition allowed. 
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Dhian Chand and another, Petitioners 
v. Parkash Kaur, and others, Respondents, 

Civil Revn. No. 1840 of 1976, D/- 18-8- 
1977.* 

Civil P. C. (5 of 1908) (before 
amendment of 1976), O. 21, Rr. 99, 98 — 
Execution proceedings — . Obstruction — 

Rights of decree-holder' to get possession 
— Nature of. 

A person in possession of, immovable 

property can be dispossessed by — the 
dectes-holder in execution of his decree 


"(Against order of A, K. Sharma Sub J. 
2nd Class, Batala, D/- 18-11-1976.) 
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if the person in possession is either 
the judgment-debtor or represents the 
estate of the judgment-debtor or if he, 
though not a judgment-debtor, is resist- 
ing the execution of the decree at the 
instigation of the judgment-debtor. Pos- 
session cannot be obtained by decree- 
holder from a third person obstructing 
the execution of the decree if the Court 
is satisfied that such third person is 
claiming in good faith to be in posses- 
sion of the property either on his own 
account or on account of some person 
other than the judgment-debtor, AIR 
1959 Cal 621, AIR 1964 All 302 and AIR 
1928 Mad 909 (1), Relied on. (Para 6) 
Anno, AIR Comm, Civil P. C. (1908) 
O. 21, R. 98, N. 1, O. 21, R. 99, N. 2. 
Cases Referred: Chronological Paras 
AIR 1964 All 302 6 
AIR 1959 Cal 621 6 
AIR 1928 Mad 909 (1) 6 
D. V. Sehgal, for Petitioners; O. P. 
Goyal, for Respondents Nos. 1, 2, 4 and 8. 


ORDER :— This litigation relates to 
land comprised in three khasra numbers, 
i.e„ five marlas in khasra No, 1021, two 
marlas in khasra No. 1023 and 11 mar- 
las in khasra No. 1019 situate in village 
Batala Gharbi, The decree-holder res- 
pondents obtained a decree for posses- 
sion of the entire land in dispute against 
the judgment-debtor-respondents, The 


suit in which the decree was passed had. 


been based on the allegation that the 
sale of different pieces of land in favour 
of Gurdial Singh and Ajaib Singh judg- 
ment-debtor-respondents by Harbans Lal 
respondent in his purported capacity of 
an attorney of the then owner of the 
land were unauthorised as the power of 
attorney in favour of Harbans “Lal had 
been cancelled before the sales were 
effected, Harbans Lal attorney appeared 
in the suit and admitted the allegations 
of the plaintiff-decree-holders. Gurdial 
Singh vendee did not appear in spite of 
service and the suit proceeded against 
him ex parte. Ajaib Singh vendee put in 
appearance but did not contest the suit. 
These were the circumstances in which 
the decree now under execution was 
passed, When the decree was sought to 
be executed, it was reported that the 
petitioners before me were in possession. 
These petitioners filed objections against 


the execution of the decree on or about: 


July 25, 1976, Objections against the 
execution of the decree are reproduced 
below: 

“(a) That the suit between the parties 
is a collusive one and the J, D. defen- 
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dants had suffered a decree in respect 
of the property in which they have got 
no right, title or interest. This was a 
fraudulent ` device of the parties to the 
present suit to arm the plaintiffs D. Hs. 
with some sort of authority to take pos< ` 
session of the suit land either with the 
help of force or illegal police help on the 
basis of the warrant of possession issued 
by this Hon’ble Court. 


(b) That the present objectors are not 
a party to the suit and are not bound 
by the decree passed in favour of the 
plaintiffs D. Hs, They being rightfully in 
Possession of the suit property cannot be 
ejected therefrom on the basis of a de- 
cree passed against some third person. 
The present objectors are in actual pos- 
session in their own right. 


(c) That the factum of the possession 
of the present objector is well within 
the knowledge of the present decree- 
holders. In fact they had filed “a suit 
No. 240 in the Court of Shri O., P. Garg, 
Sub Judge IInd Class, Batala, for the 
possession of land comprised in Khasra 
No. 1019 against the present objectors. 
The suit of the present plaintiffs as 
against the present objectors was dis- 
missed with costs by the said Court on 
20-8-1975. 


Similarly a suit for possession of land 
comprised in Khasra No. 1023 was filed 
by the present plaintiffs against the pre- 
sent objectors in the Court of Sh. M.S. 
Chawla, Sub Judge IInd Class, Batala, 
and the same was also withdrawn by the 
present plaintiffs on 16-1-1976. 

(d) That the plaintiffs D. He. have got 

no right, title or interest in the suit pro- 
perty.” 
In the corresponding paragraph of the 
written reply (to the objections) filed by 
the decree-holders it was contended as 
below :— 

“(a) Sub-para (a) is totally incorrect. 
It is denied that the suit was collusive 
between the parties, It is further denied 
that there was any fraudulent device, be- 
tween the parties to file the present suit. 
The rest of the sub-para contains wrong 
allegations and is denied by the decree- 
holder. 

(b) Sub-para (b) is also absolutely 
wrong. The objectors are neither in pos- 
session nor they have got any interest 
or title to the decreed land. It is denied 
that the objectors are. in actual posses- 
sion of the land in dispute in their own 
right, It appears that the previous 
J. Ds. have colluded with the objectors 
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and they have set up the present objec- 
tors to cause harassment and delay to 
the execution of the present decree as 
well as to the decree-holder. 

(c) Sub-para (c) of the objection peti- 
tion is wrong. It is denied that the ob- 
jectors are in possession of the property 
in dispute. As submitted above, the ob- 
jectors have absolutely no connection 
with the land in dispute. The alleged 
suit was not decided on merits by Shri 
O. P. Garg and the same. was simply 
withdrawn by the plaintiffs in that case. 
The decision of that suit has absolutely 
no effect on the present decree. The 
said suit was filed out of sheer mistake 
and under wrong impression. Similarly 
the other alleged suit was also wrongly 
filed due to mistake and hence the same 
was also not decided on merit but was 
withdrawn, 

(d) Sub-para (d) is also incorrect, The 
objectors have no right to question the 
title of the decree-holder.” 

2. From the above-quoted objection- 
pleadings of the parties, the executing 
Court framed the following issues :— 

*(1) Whether the objectors are in actual 
possession of property in dispute in their 
own right? If so, since when and to what 
effect? OPO 

(2) Whether the decree is collusive as 
alleged in the objection petition?” 

3. Subsequently the objectors filed 
an application dated Oct. 23, 1976, under 
U, 14 R. 5 of the Code for recasting and 
amending the issues already framed by 
the Court, They prayed that the issues 
already framed by the Court should be 
substituted by the following issues:— 

“(1) Whether the objectors are in 
possession of the suit property under 
some arrangement with the J. Ds. as 
alleged? OPDH. š 

(2) Whether the decree-holders are en- 
titled to get the decree in dispute exe- 
cuted against the objectors? O, P. D. H. 


(3) Whether the application for getting 


of fresh warrant of possession is main- 
tainable in view of the execution of the 
previous warrant?” 
By the order under revision the execut- 
ing Court partially allowed the applica~ 
tion of the objector-petitioners and with- 
out making any change in the two issues 
already framed added a third one there- 
to in the following language:— `- 
(3) If issue No, 1 is proved, whether 
decree-holder is entitled to get the decree 
executed against the judgment-debtor?” 
4. Not satisfied with the order of the 
. executing Court, the objectors -have 
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come up in revision to this Court. Mr, 
Dharam Vir Sehgal, the learned counsel 
for the objector-petitioners, has no ob- 
jection to issue No. 2 as originally fram- 


‘ed and issue No, 3 as now framed re- 


meining intact subject to what he has 
argued on the matter relating to issue 
No. 1 He has also not pressed the pra- 
yer in the original application for fram- 
ing the third suggested issue relating to 
the claim that fresh warrant of posses- 
sion could not be issued in view of the 
report on the previous warrant. Counsel 
has, however, contended that framing of 
issues is not a pure matter of law but 
depends on the facts, circumstances and 
pleadings of a given case. His main sub- 
mission is that, in the light of the undis- 
puted or admitted facts of the present 
case, the burden of proving the executa- 
bility of the decree against the objectors 
should be placed on the decree-holders 
and not on the objectors who were ad- 
mittedly not parties to. the present litiga- 
tion, In order to appreciate the. detailed 
submissions of the learned counsel and 
to notice and deal with them, it appears 
to be proper to briefly survey the rele- 
vant part of the previous: history of the 
litigation relating to the land in dispute 
or different parcels thereof. 


5. It is the admitted case of both 
sides that on or about Dec, 6, 1974, the 
decree-holders filed a suit against the 
objectors for a mandatory injunction 
directing them to remove and demolish 
the existing structure on the land de- 
marcated as AB CD in pink colour in the 
map attached with the plaint of that 
suit of which the. detailed boundaries 
were mentioned in the plaint and which 
was described as part of khasra No, 1019 
as entered in the copy of the jamabandi 
for the year 1969-70, which land admit- 
tedly formed part of the land covered 
by the present suit. It was further claim- 
ed in that suit that the defendants (pre- 
sent objectors) be directed by injunction 
to restore the said land to its original 
Position, Perpetual prohibitory injunc- 
tion was also claimed against the present 
objectors restraining them from 
changing the nature of the said land by 
raising any construction on the same. It 
is admitted that the present plaintiff- 
decree-holders represent the estate of late 
Mohan Lal son of R: R, Bhalla, resident 
of Batala. In the plaint of the suit for 
mandatory injunction it had been alleged 
that Mohan Lal aforesaid was the owner 
of 111/119 share along with the. share in 
the shamlat of the said khasra 
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number and that the remain- 
ing 8/119 share of the suit 
land belonged to the defendants, i. e., the 
present objectors, that the defendants 
were the co-sharers in the said land to 
the extent of 8/119 and an area of about 
six marlas came to their share, as the 
remaining portion of the land comprised 
in the said khasra number was stated 
to be already in the possession of the 
defendants whereby they (defendants) 
were alleged to be in possession of more 
than their share in khasra number 1019. 
-By its judgment and decree dated Aug. 
26, 1975, the Court of the Subordinate 
Judge, Batala, dismissed the said suit of 
the decree-holder-respondents as being 
not maintainable, A certified copy of the 
judgment of the trial Court in that suit 
has been shown to me by the counsel for 
the parties, That was Suit No, 240 of the 
Court of Shri O. P. Garg, Sub Judge 
Second Class, Batala, instituted on Dec. 
6, 1974, and decided on Aug. 26, 1975. 


Sometime later, the decree-holder 
respondents filed a suit against the pre- 
sent objectors for possession of the land 
comprised in Khasra No, 1023, That suit 
was, however, withdrawn by the decree- 


holder-respondents on Jan. 16, 1976, and 


was, therefore, dismissed.. Execution of 
the decree obtained by the decree-holder- 


respondents against the judgment-debtor- ` 


respondents was then taken out in the 
present case in March, 1976, The only 
other thing which has to be kept in view 
while deciding this petition is that it is 
the common case of both sides that these 


proceedings have to be decided under - 


the old unamended Code of Civil Proce- 
dure of 1908, The relevant facts which 
are very vocal in this case and which 
emerge are that, according to the decree- 
holder-respondents themselves, the ob- 
jectors were in possession of part of 
Khasra No. 1019 and of Khasra No, 1023 
when the earlier two suits were filed, 
that, according to the report of the 
bailiff on the warrant for possession 
issued against the judgment-debtor-res- 
pondents, the objectore are in actual 
possession of the entire land in dispute, 
that the decree-holder-respondents had 
themselves claimed that the objector- 
petitioners were co-sharers in Khasra 
No. 1019, that the petitioners were not 
impleaded as parties to the present suit 
and are not, therefore, bound by the 
decree under execution and that, notwith- 
standing the knowledge of the above- 


mentioned facts and the report of the ` 


bailiff, the decree-holder-respondents did 


-stigation of the 
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not choose to make an application in the 
executing Court under O. 21 R. 98 but 
created a situation in which the objectors 
were forced to approach the Court un- 
der R, 99 of O, 21, Even now the stand 
taken by the learned counsel for the 
decree-holder-respondents is that his 
clients are not executing the decree 
against the’ objectors but are simply 
executing the decree against the judg- 
ment-debtor-respondents. 


6. Rules 98 and 99 of O. 21 of the 
unamended Code provide as below :— 

“98. Where the Court is satisfied that 
the resistance or obstruction was oc- 
casioned without any just cause by the 
jJudgment-debtor or by some other per- 
son at his instigation, it shall direct 
that the applicant be put into posses- 
sion of the property, and where the ap- 
plicant is still resisted or obstructed in 
obtaining possession, the Court may also, 
at the instance of- the applicant, order 
the judgment-debtor, or any person act- 
ing at his instigation, to be detained in 
the civil prison for a term which may 
extend to thirty days, 


99. Where the Court is satisfied that 
the resistance or obstruction was occa~ 
sioned by any person (other than the 
judgment-debtor) claiming in good faith 
to be in possession of the property on 
his own account or on account of some 
person other than the judgment-debtor, 
the Court shall make. an order dismiss- 
ing the application,” 


A mere reading of the aforesaid tw 
provisions. makes it clear that a person 
in possession of immovable property ‘can 
pe dispossessed by the decree-holder in 
execution of his decree if the person in 
possession is either the judgment-debtor 
or represents the -estate of the judgment-| . 
debtor or if he, though not a judgment- 
debtor, is resisting the execution of th 
decree at the instigation of the 
ment-debtor. Possession i 















third person is claiming in good faith 
to be in possession of the property either 
on his own account or on account o 
some person other than the judgment- 
debtor. Since no application has till now 
been made by the decree-holders alleg- 
ing that the objectors are obstructing 
the execution of the decree at the in- 
judgment-debtors, th 
main question that will have to b 
directly determined in the present ap- 
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plication is- whether the objectors, who 
are prima facie in possession of the pro- 
perty, are bona fide claiming to be in 
such possession on their own account of 
on account of some person other than 
the judgment-debtors, This is no doubt 
something in the knowledge of the ob- 
flectors, Learned counsel for the respon< 
dents has in this respect invited my 
attention to the judgments of the Cal~ 
cutta, Allahabad and Madras High 
Courts in Deo Karan Agarwalla v,` Sat- 
yendra Ghosaul AIR 1959 Cal 621; Hira 
Lal v. Hari Narain, AIR 1964 All 302; 
and Ramaswami Nadar v. Shanmugha 
Malavarayan, AIR 1928 Mad 909 (1). The 
ratio of the judgments in all these cases 
is that all that the Court has to see in 
an obstruction proceeding like the pre- 


-sent one is whether the resistance oc- 


easioned by, the objector. can be said to 
be by a person who claims in good faith 
to havea right to be in possession on his 
own account or on account of some per- 
son other than the judgment-debtor, 
There is no quarrel with this proposition 
of law, In almost all the above-mention~ 
ed cases, however, the learned Judges 
bave made it clear that the matter has 
. to be viewed in the background of. all 

the circumstances of'a given case and 
that it is not lightly that a Court should 
allow its coercive prdcess to be utilised 
by a decree-holder without considering 
seriously the nature! of the objections 
raised by the . It has also been 
held (in Deo . Karan) Agarwalla’s case 
(supra)) that in order to succeed in 


holder to get delivery 
through the coercive process 








it is not that the objector must 
establish definitely his right to be in 
possession of the : on his own 


7. Applying this state of law to the 
facts of the present case, it appears to 
me that the order of|the Court below 
has been passed wi material irregu< 
larity and illegality in exercise of its 
jurisdiction under Order 14 rule 5 of 
the Code, It appears | that the learned 
Subordinate Judge . Iboked only to the 
provisions of O, 21 R. 99 divorced from 
the pleadings of the parties, The admit~ 

ted history of the litigation and the 
' ‘pleading of the contained in the 
objection petition and the reply thereto 
are to be kept in view, It appears to be 
: necessary to recast all the issues that 

have been’ framed in. these -proceédings 
4978 P. & H/15 VE G—36 
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by the trial Court so far. I accordingly 

allow this revision petition, partially 

grant the application of the objectors 
“and substitute for the three issues fram- 
. ed by the trial Court the following 
issues :— 

(1) Whether the objector-petitioners 
claim to be in possession of the land 
covered by the decree under execution 
in good faith on their own account or on 
account of some person other than the 
judgment-debtors? If so can possession 
be delivered from them to the decree- 
holders in execution of this decree? 

(2) Whether the judgment-debtors 
have colluded with the objectors and 
the judgment-debtors have set up the 
objectors to cause harassment and to de- 
lay the execution of the decree and, 
therefore, the objectors are obstructing 
the execution of the decree at the insti- 
gation of the judgment-debtors? If not, 
-can the objectors be dispossessed of the 
land in dispute in execution of this 
decree? 

(3) Whether the decree is collusive, 
as alleged in the objection petition? 

(4) What, if any, is the effect of the 
dismissal of the two previous suits filed 
by the decree-holders against the 
objectors? 

(5) Relief? 

8 The Court shall now 
proceed to record evidence on the above 
issues and decide them in accordance 
with law after hearing the parties. The 
parties have been directed to appear in 
the executing Court on Sept, 5, 4977. 
They are left to bear their own costs in 


this Court, 
f Order accordingly. 
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R. S. NARULA, C, J, 

Sundar Dass and others, Plaintiffs- 
Petitioners -v, Gurpartap Dass, Defen- 
dant, Respondent, 

Civil Revision No, 1732 of 1976, D< 
8-8-1977 * s 

(A) Court-fees Act. (1870) (as amend- 
ed by Court Fees Punjab Amendment 
Act (31 of 1953)), S. 7 (iv) (c) and (v) — 
Property incapable of valuation under 
cl. (v) — Second proviso to cl, (iv) (c) 
does not apply. 


*(Against order of H. R, Nohria Sub. J. 
lst class Amritsar, D/- 16-10-1976.) 
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Where the property to which a plaint 
. refers is such property of which the 
valuation cannot possibly be worked out 
under. any of the sub-clauses of cL (v) of 
S. 7, the proviso ¿to cl, (iv) (e). would 


have no application at all to that suit,. 


and notwithstanding the second proviso 
the court-fee payable on the plaint of 
such a suit shall be under the first pro~ 
viso to that section, AIR 1971 Delhi 249 
Rel on, (Para 5) 

Anno: AIR Manual (3rd Edn:) Court- 
fees Act, S. 7 (iv) (c) N. 22. 


(B) Court-fees Act (1870) (as amend- 
ed by Court Fees Punjab Amendment 
Act (31 of 1953)), S. 7 (iv) (c) Proviso 2 
— Relief “in reference to any prope 
` . Suit for declaration that plaintiff is 
Mahant of Akhara with permanent in- 
junction restraining defendant from in- 
terfering with its management — Akhara 
admittedly having property — Relief 
sought held to be im reference to pro- 
perty hence proviso (2) applies.. j 


. The plaintiff filed a suit for a declara- 
tion to the effect that he was the. Mahant 
of certain Akhara and was as such en- 
titled to manage its affairs and with per- 
manent injunction restraining the de- 
fendant from interfering in the manage- 
ment of the Akhara.. It was contended 
that the second proviso to S. 7 (iv) (c) 
had no application to the case as the 
reliefs claimed in the suit were not 
“with reference to any property,” and 
further no property was involved in the 
suit. : ; 
Held, that the object of the plaintiff 
in filing the suit, which was clear from 
_ the body of the: plaint was to establish 
` his right to continue in possession of the 
Akhara properties and to manage them 
to the exclusion of the defendant who 
was on the other side claiming the same 
right as an alleged Mahant. It was a 
clear suit for a declaration of being the 
Mahant which automatically contained 
within its scope the right to be in pos- 
session of the properties of the -Akhara 
and to manage them to the exclusion of 
everyone else. In addition to declaration 
ofbeing Mahant, the plaintiff had clearly 
claimed that “as such,” he has the right 
to manage its affairs, The affairs of the 
Akhara on the material side wee a 
f ex to manage its properties, 
a ecm EE, be said that the plaint 
had no reference to.any property. Case 
law discussed, ' (Para 9) 
- Anno: AIR Manual (8rd Edn.) Court- 
fees Act, S. 7 (iv) (c) N, 22. 


A.LRB. 


Cases Referred: Chronological Paras- 
7 


AIR 1972 Delhi 80. 


AIR 1971 Delhi 249 |. 5- 
AIR 1956 Punj 1 “ 6 
AIR 1955 Mad 676 9 
AIR 1953 Cal 34g 10 
AIR 1944 AI 279° we n 
AIR 1934 Cal 250, 10 


R. S. Bindra (S. S, Dhaliwal with him), 
for Petitioners; S. C. Satish and Vijay. 
Jhanji, for respondent, i 

ORDER :— This is a plaintiffs petition | 
for revision of the order of Shri H, R. 
Nohria, Subordinate Judge First Class, 
Amritsar, dated Oct. 16, 1976, deciding 
the preliminary issue about the valua- 
tion of the suit for purposes. of court- 
fee, The plaintiff originally filed a suit 
for a declaration to the effect that he is. 
the Mahant Gaddi . Nashin Akhara 
Ghamanda Dass alias Beriwala, and is 
as such entitled to manage its affairs 
and realise rents and profits of the im- 
movable property with permanent in« 
junction restraining the defendant from 
interfering in the management of the 
Akhara and realising rent from the 


tenants of the Akhara in the shops (the 


underlined portions were later omitted 
from the “amended plaint), 


2. The plaintiff had valued the ori» 
ginal suit for purposes of court-fee and 
jurisdiction at Rs, 1380/-. The defendant 
joined issue with the plaintiff about the 
said valuation, Shri S. K. Chopra, Sub- 
ordinate Judge First Class, Amritsar, by 
his order, dated April 18, 1975, deciding 
that issue, held that the suit is governed 
by S. 7 (tv) (c) of the Court-fees Act, 
1870° (hereinafter called. the Act) and 
that by -virtue of the second ` proviso 
added thereto by the Punjab amend- 
ment, the valuation of the suit for pur- 
poses of court-fee is to be worked out ` 
under cl, (v) of S. 7. Not satisfied with 
the order of the trial Court, the plaintiff 
came up to this Court for revision there- 
of in Civil Revision No. 765 of 1975. The 
revision petition was dismissed by this 
Court (Verma, J.) on Feb. 10, 1976, While 
dismissing the petition, the learned 
Judge made it clear that whatever had 
been sald in his order was Hmited to 
the disposal of the revision petition, but 
would not affect, the situation which 
may arise by any amendment of the 
plaint that may be made by the plain- 
tiff thereafter, . ; l 

3. With the leave of -tbe trial Court 
the. plaintiff thereafter amended hls. 
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plaint. so as to delete from the heading 

thereof as well as from the prayer 

clause the words -which I have 

underlined while: quoting the prayer 

made in the originally unamended plaint. 

Once again, the defendant claimed that 

proper court-fee has not been -paid even . 
on the amended plaint. A preliminary 

issue was again framed as tò whether 

the suit is properly valued for purposes 

of court-fee, That issue has been decided 

against the plaintiff in the order under 

revision. The claim of the: plaintiff is 

that the suit is governed by Art, 17 (iii) 
of the second Schedule to the Act. The 
case of the respondent is that the suit 
is governed by S, 7 {iv) (c) of the Act. 
The relevant part of Art. 17 (iii) of ‘the 
second Schedule reads as follows:— 


“Plaint or memorandum of appeal in” 
each of the following suits :— 


(i) ------— 


Nineteen 


Gil) to obtain a decla- 
ratory decree where” rupees fifty 
no consequential re- - 


` Naye Paise.” 
lief is prayed. í : 


On the other hand $. 7, (iv) (©) of the 
Act deals with suits to obtain á declara- 
tory decree or order where consequen- 
tial relief is prayed. The relief prayed 
for by the plaintiff even in the present 
suit is for a declaration and for a per- 
manent injunction, The permanent in- 
junction is clearly claimed by way of 
consequential relief, This is not. a suit for 
a declaration simpliciter and the ques- 
tion of application of Art. 17 (ili) of the 
second Schedule does not arise, 

4. Good deal of arguments have been 
addressed by Mr. R. S. Bindra, the learn- 
ed Senior Advocate for the plaintiff- 
petitioner, but all those arguments are 
based on the assumption that the suit is 
governed by S..7 div) (c) All those 
arguments are directed towards showing 
that notwithstanding the finding that the 
suit is governed by S, .7 (iv) (c). the se- 
cond proviso thereto bas no application 
to the case as the reliefs claimed in this _ 
suit are not “with reference to any pro- 
perty” and further that in fact no “pro- 
perty” is involved in this suit, . 


5. The second non to S. 7 iv) (c) 
is in the following terms:— . 


“Provided further that. in suits coming 
under sub-cl. (c), in cases where: the re- 
lief sought is with reference to any pro- 
perty such valuation shall: not be less 
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than the. value of the property calculated 


in. the manner provided for by cl. (v) of 
this: section.” 

Counsel -has relied on the judgment of the 
Delhi: High Court in M/s.: Ranchhoddas 
Shamji Khirani v. Mrs, Balwant Kaur 
Malik, AIR 1971 Delhi 249 and some 
other cases :to show that.the second pro- 
viso does not apply to a case in which 


‘the. valuation of the suit cannot be work- 


ed out under cl, (v) of S, 7. There 
is no quarrel. with that proposition. of 
law at all I agree with Mr. Bindra 
that if the. property to which a plaint 
refers does not relate to lands, houses 
and gardens or is such property of which 
the valuation cannot possibly be worked 
out under any of the sub-clauses of cl. (v) 


_of S, 7, the proviso in question would 


have no application at-all to that suit, 
and notwithstanding the second proviso 
the court-fee payable on. the plaint of 
Such a suit shall. be under the first pro- 
viso. to that section, ` 


6. Mr, Bindra is also- correct in sub- 
mitting that the word “property” in the 
second: proviso to S.-7 (iv) (cy does not, 
always mean the value of the corpus. of 
the entire property which may.be men- 


_. tioned in the suit, but relates only to the 


right. .in .:the property. to which 
the claim > in the suit. refers. 
It is,‘ therefore, unnecessary to 


deal with the judgment of Bishan Narain, 
J. in Ram ‘Kanwar, -Kidarmal v. Naurang 
Rai Kundan :Lal, AIR 1956" Punj 251, 
which has been cited only for this pur- 
pose.‘ 

R Counsel has est referred to the 
judgment of Deshpande, J. in Onkar 
Nath v. Rameshwar Dass, AIR 1972 Delhi 
80, to show that right of management is 
an incident of property in the sense that 
it is one of the components of the vari- 
ous rights which go to form the concept 
of property, but right to management 
in property is not the same thing as the 
property itself In paragraph 7 of that 
judgment the learned Judge clearly drew 
distinction between two sets of cases, 
namely :— 


(i) a case . where right of exclusive 
management for the benefit of the mana- 
ger alone excluding other persons is 
claimed; ` 
` Gi) and a case where right of manage- 
ment on behalf-of other co-owners with 
accountability to others is claimed. 

In the suit from which the proceedings 
had arisen. in the Delhi High Court, a 
decree had already been passed entitl< . 
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ing the plaintiff and the defendant -of 
that suit to jointly manage the proper- 
ties involved in the suit and the: subse- 
quent suit (from which the proceedings 
arose) was only for apportionment of 
management, in terms of ` different 
periods between the parties to the sutt. 
The Delhi case, therefore, clearly fell 
within the second category of the two 
classes of cases referred to in para 7 of 
the judgment of Deshpande, J, In order 
to find out whether the present suit does 
or does not fall within the first category 
referred to by the learned Judge, it ap~ 
pears to be proper to advert to the con~ 
tents of the plaint of this suit, Even be- 
fore doing so it may, however, be made 
clear that whatever right the plaintiff- 
petitioner is claiming in the present suit 


is his exclusive right dnd not a right to - 


be exercised jointly with the defendant- 
respondent, 


8. Another thig which is to’ be 


borne in mind for deciding the issue be-" 


fore me is that no:change whatever has 
-been made in the body of .the plaint- by, 
its amendment after the previous deci- 
sion of Verma, J. except the change in 
the heading of the plaint and in para 16, 
that is the prayer clause thereof, In’. the 
plaint it has been stated ‘that the previ- 
ous Mahant- of the Akhara executed a 
will in favour of the plaintiff whereby. 
he devised the plaintiff as the Mahant 
Gaddi: Nashin and ‘owner of the proper- 
ties owned by the Akhara, that after the 
death of Arjan Dass the appointment of 
the plaintiff as Mahant was confirmed 

by the Bhekh, that the defendant has 
begun - declaring himself to be the 
_Mahant and claims.to be entitled to 
manage the affairs of the Akhara and 
to realise the rent and profits from the 
that the plaintiff continues to 

be the Mahant and the defendant has no 
right, title or interest in. the. Akhara 
nor he is entitled to Interfere. in the 
management of the Akhara which is the 
plaintiffs sole right and responsibility, 
and that the defendant has unnecessarily 


‘made by 
amended plaint— 

"Plaintiff prays that a decree be pass- 
sd ageinst ibe defendant and in favour 


A.LR. 


of the plaintiff declaring : that plaintiff 
is the Mahant Gaddi Nashin of Akhara 
Ghumanda Dass alias Beriwala and as 
such is entitled to manage its affairs, a 
permanent injunction restraining the de- 
fendant from interfering in the manage- 
ae ae ene 
Akhara.” _. 


A bare perusal of the ceases aver- 
ments in the plaint leaves no doubt in 
my mind that this suit falls within the 
second category of cases classified by 
Deshpande, J. in the Delhi case and the 
plaintiff is expressly claiming rights in 
respect of the property of the Akhara 
to the complete exclusion of the defen- 
dant, Plaintiff claims to be the succes- 
sor Mahant, he wants to get the cloud 
cast by the defendant on the plaintiff's 
title to be removed, and expressly states 
that the defendant has no right, title 
or interest in the Akhara, Surely he .is 
referring to the immovable property of 
the Akhara and not to the so-called in- 
stitution, Mere ‘clever wording of the 
prayer is not, decisive, The pith and sub- 
stance of the plaint has to be ‘seen for 
finding out the real scope of the suit. . 
On the face of the case the judgment, of 
the ‘Delhi High Court goes nenk ‘the 
plaintiff, © 


' Mr. Bindra also ‘referred fo the 
Division Bench judgment of the Madras 
High Court in Nariman K. Trani v,” A. 
Batcha Sahib, AIR 1955 Mad 676. The 
declaration’ which ` was claimed by the 
mortgagor and puisne mortgagee was 
that the sale’ proposed to be' held by the 
defendant-mortgagees in . pursuance of 
the power of sale vested in them under 
S. 69 of the Transfer of Property -Act 
without the intervention of the- Court 
would be wrongful, ilegal and void on 


‘account of the rights to which the. plain- 


tiff-as an agriculturist would be entitled 
under debt relief legislation and for an 
injunction restraining the mortgagees 
from exercising the rights until such 
time as the amount that really becomes 
payable under the mortgage is: ascer- 
tained. The Division Bench of the Mad- 
ras. High Court held that the suit was 
governed by S. 7 (iv) (c) of the Act, buf 
the added to the said provision 
by the Madras High Court (in which 
there is no material distinction for our 
purposes) was not attracted. The ratio 
of that he aca on the question of the 
meaning of the expression “with refer- 
ence to any property” is contained in 
the following passage:—- ` 
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“The view taken by this Court as re- 
gards the interpretation of that expres- 
Sion has been that the dispute should 
relate to title to immovable property or 
to the possession thereof in the sense 
that the relief sought for must be direct- 
ly connected with or should be held to 
affect the plaintiffs’ rights to possession 
and ownership of immovable properties. 
Unless a decision as to the right of either 
parties to title or possession is necessary 
for the plaintiff to obtain the relief pray~ 
ed for, the mere circumstance that the 
suit has some. connection with immovable 
property, as in the present case, where 
the sales of immovable properties ara 
sought to be stayed, would not be suffi< 
cient to hold that the relief sought for 
is with reference to immovable pros 
perty.” 


After discussing the law on the subject 
the learned Judges held that the relief 
sought in the case before them related 
to the exercise of power of sale vested 
in the mortgagee-defendant and the 
mere fact that the reliefs asked for had 
some connection with immovable proper 
ties should not be understood to convey 
that the relief had reference to immov~ 
able properties. That case is clearly dis« 
tinguishable from the one in hand, Tha 
plaintiffs in the Madras suit did not claim 
any right either in the title or in the 
possession of the property. In fact they 
did not claim any right of any kind in 
themselves in respect of the property. In 
the case before me the only object of 
the plaintiff in filing this suit (which is 
clear from the body of the plaint) is to 
establish his right to continue in posses- 
sion of the Akhara properties and to 
manage them (the affairs of the Akhara) 
to the exclusion of the defendant who is 
on the other side claiming the sama 
right as an alleged Mahant, It is a clear 
suit for a declaration of being the Mahant 
which automatically contains within its 
scope the right to be in possession of 
the properties of the Akhara .and to 
manage them to the exclusion of every- 
one else, -In addition to. declaration of 


manage its properties. can 
o a be said: that the e of 
the present suit has no reference to any 
property, The properties of the Akhara 
admittedly comprise of lands, houses, — 
etc,. That being so, they are capable of 
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being ‘valued in the manner contained in 
8. 7 (v) of the Act, 


‘10. Mr, Bindra has referred to two 
judgments of the Calcutta High Court, 
namely, (i) Jatindra Nath Nandi v, Kri- 
shnadhan Nandi, AIR 1953 Cal 34 and 
(ii) Hriday Kishore Nandi v, Hari Bhu- 
shan Dey, AIR 1934 Cal 250, In. both 
cases it was held (on the facts of each 
one of them} that they were governed 
by S. 7 Gv) (c) of the Act. No proviso 
like that added by the Punjab High 
Court or even by the Madras High 
Court has been added to the section in 
its application to Calcutta, The question 
of the application of the proviso or mean- 


in the Calcutta cases, The dispute in the 
Calcutta cases was whether S. 7 (iv) (6) 
or S. 7 (v) of the Act would apply to the 
declaratory suits with which the Court 


_ was concerned, Inasmuch as there is na 


such contest in the present case, the 
judgments of the Calcutta High Court 
are not relevant to the issue which is 
under discussion in this order, 


11, At this stage Mr. Bindra wants to 
refer to another case, That is the judg- 


ment of a Division Bench of the Allaha- . 


bad High Court in Sri Thakur Sitaramji 
Mandir v. Raghunath Das, AIR 1644 All 
279, The beneficial ownership of the 
temple had not been denied in that case. 
The contest between the parties was to 
manage as sarbarahkar which is not the 
same thing as being a Mahant of an in- 
stitution. Nobody except the Mahant of 
an institution except of course his dele- 
gates, agents or employees, has right to 
manage the property, The sarbarahkar is 
at the mercy of the deity of the temple. 
Moreover the Allahabad case was not 
that of an Akhara or a Math but of a 
temple in which the deity is the owner 
of the entire property thereof, Admitted- 
ly there is no deity in the Akhara of 
which the plaintiff claims to be the Ma- 
hant. A deity in a'temple is in itself a 
juristic person and is capable of owning, 
holding and ‘possessing property, An 
Akhara is not capable of holding or 
owning property as such. Be that as it 
may, it is clear that no change for prac- 
tical purposes. having been made in the 
plaint, the mere omission of the right to 
realise rent from the tenants of the 
Akhara in the heading and prayer clause 
of the amended plaint as compared with 
the original plaint does not take the case 
out of the purview of the previous order 
of this Court. (Verma, J.), dated Feb, 10, 


230 P.&H. [Pr, 1} Hardwari Lal v, Pohkar Mal (Surinder Singh J.) 


1976, Even otherwise, I am unable to 
find any jurisdictional error in the order 
under revision passed by the trial Court, 
and the value of the- property not having 
yet been fixed and no order for reject- 
ing the plaint having been passed, I am 
doubtful if the revision petition is even 
maintainable, From whatever angle the 
matter is looked at, I am unable to find 
any ground to interfere with the deci- 
sion of the trial Court. 

12. This petition must, therefore, fail, 
and is accordingly dismissed with costs. 


_ Revision dismissed. 
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SURINDER SINGH, J. 


” Hardwari Lal, Petitioner v. Pohkar 
Mal and others, Plaintiffs-Respondents. 
Civil Revn, No. 715 of 1977 & Civil 
Misc, No. 22/CII of 1978. D/- 2-2-1978." 
Civil P. C. (5 of 1908) (as amended by 
. Act 104 of 1976), O. 14, R. 2, S. 115 — 

Trial of issue as ‘preliminary issue — 

Issue of valuation of suit requiring probe 

into market value of suit property — 

Refusal of Court to try it as preliminary 
_ issue — Validity — Interference in revi; 
sion. AIR 1974 P.& H 97 held no longer 
good law in view of amendment, of Code 
in 1976, 

Where .the issue of determination of 
valuation. of suit. required probe into the 
market value of the property in suit,the 
same .need not have been tried_as a pre- 
liminary _issue. As a consequence, in 
view of the discretion vested in the 


€ourt:in the matter of trial of an issue . 


as a preliminary issue, under amended 
O. 14, R. 2, the order refusing to try the 
issue of valuation of suit as a preliminary 
issue could not be interfered with in 
exercise of revisional powers under 
amended .S, 115. AIR-1974 Punj & Har 
97 held no longer good. law in view of 
amendment of Code in,1976..(Paras 2, 3) 

A comparative reading of O. 14, R. 2 
as it existed earlier to the amendment 
and the one after amendment would 
clearly indicate that the consideration 
of an issue and ‘its disposal as prelimi- 
nary issue has now been made permissi~< 
ble only in limited cases. In the un- 
amended Code, the categorisation was 
only between issues of law and of fact 
and it was mandatory for the Court to 


*(Against order of D, D. Yadev, sub, J. 
Jst Class, Mohindergarh, D/- 28-2-1917). 
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A. I. R. 
try the issues of law in the first Instance 


and to postpone the settlement of the - 
issues‘ of fact until after the issues of . 


law had -been determined, On the other 
hand. in the amended provision there is 
a ńnandate to the Court that notwith- 


standing that a case may be disposed of. 
on a preliminary issue, the Court has to’ 


_pronounce judgment on all the issues. 


The only exception to this is contained 
in sub-rule (2). This sub-rule relaxes 
the mandate to a limited extent by con- 
ferring a discretion upon the Court that 
if it is of opinion that the case or any 


` part thereof may be disposed of “on an 


issue of law only,” it may try that issue 
first. The exercise of this discretion is 


further limited’ to the contingency that: 


the issue to be so tried must relate ta 


the jurisdiction of the Court or a bar to: 


the suit created by a law in force. An 
objection in regard: to the jurisdiction of 
the Court may pertain either to the in- 
herent lack of jurisdiction of the Court 


or the lack of jurisdiction on account of > 
certain factual ‘allegations, In the former’ 


case, where it is not necessary to go into 
any controversial facts, the question may 
be treated as an issue of law, but if it is 
necessary to decide a factual controversy 
before arriving at a conclusion on the 
challenge’ to jurisdiction, such a question 


-cannot be ‘treated as a pure question of 


law. The use of the words “an' issue of 
law only” in the first part of ‘sub-rule 


(2) has to be given its due meaning’ and © 


import in the context, If. every contro- 
versy pertaining to the jurisdiction of 
the Court whether dependent upon con- 
sideration of facts or otherwise, was to 
be deemed as an issue of law. the use of 
the words noticed above ‘would be with- 
out purpose and this cannot obviously 
be the intention of the Legislature. The 
amendment to O. 14, R. 2 has changed 
the notice in regard to considering some 
or more of. the’ issues as preliminary 
issue for being ‘tried on ` preferential 
basis and the scope in this behalf “has 
now been considerably tapered, 

(Para 2) 
Cases Referred: Chronological . Paras 
AIR 1974 Punj-& Har 97 2 


B, S. Shant, for Petitioner; H. L, Sarin 


Sr. Advocate, with M. L, Sarin, for Res- 
pondents. 

ORDER :— The salutary provisions of 
the Code of Civil , Procedure (Amend-~ 
ment) Act, 1976, which were enacted for 
the laudable object of plugging the loop- 
holes in processual law and, thus, ex- 
pediting the conclusion .of protracted 


t 
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litigation, appear to have failed to make 
an impact, at least in the present case. 
The facts may be noticed, though briefly. 
Respondents Nos, 1 to 6 (in the present 
Revision Petition) filed a suit against 
Hardwari Lal petitioner and 29 others 
(respondents Nos, 7 to 35) for possession 
by partition of the half share. of two 
shops ‘situated at Mohindergarh. The suit 
was contested and the trial Court fram- 
ed the necessary issues to cover the con- 
troversial points. One of the issues, i.e. 
issue No, 3 was to the following effect :— 


‘Whether the suit is properly valued 
for purposes of court-fee and jurisdic« 
tion”? 

It transpires that a prayer was made 
on behalf of the 
above issue may be treated as a preli- 
minary issue as the plaintiff had al- 
legedly under-valued the suit property. 
The trial Court vide its order, dated 
February 22, 1977, considered this mat- 
ter and was of the view that the question 
regarding the valuation of the property 
to be fixed, depended on evidence about 
the condition and the market value of 
the shops and this matter could be con- 
veniently decided along with the other 
issues when the parties lead their evi- 
dence. The learned Subordinate Judge, 
therefore, refused to try the said issue 
as a preliminary issue, It is this order 
of the learned Subordinate Judge which 
is the subject’ matter of attack in the 
present Revision Petition, 

2.. Mr. B. S. - Shant 
sel for the petitioner, with his 
usual eloquence, contended that the 
trial Court was. not 
fusing the prayer for treating the con- 
cerned issue as a preliminary: issue as 
the point involved touched upon the 
jurisdiction of the Court to try the suit, 
He further submitted that incase the 
said issue is tried in the first instance 
and a finding is recorded that the suit 
had not been properly valued for pur- 
poses of court-fee and jurisdiction.. it 
could result in the rejection of the plaint 
and. this fact made it justifiable. for the 
Court to deal, with the matter without 
going into the merits of the.case, In 
support of his submission, he seeks to 
place reliance on Resham Lal v, Anand 
Sarup, AIR 1974 Punj and Har 97. There 
is no gainsaying, that but for the change 
in law in consequence: of the amendment 
of the Code of Civil Procedure; this au- 
thority would certainly support his con~ 
tention. A perusal of the order passed 
by the learned Single Judge in that case 


defendants that the | 


learned coun- 


justified in re- ' 
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would show that the view expressed in 
this behalf was based upon the - provi- 
sions of Order VII, Rule 11 of the Code 
of Civil Procedure, as it was before its 
amendment, According the said provision, 
the plaint had to be rejected where the 
relief claimed is under-valued and the. 
plaintiff on being required by the Court 
to correct the valuation within a time to 
be- fixed by the Court, fails to do so. 
The learned Judge also noticed the con- 
tents of Order VII, rule 1 of the Code. 
while recording his view in the matter. 

As already stated,. this authority can- 
not be utilised in the present case in 
view of the change in law. Order VII, 
R. 11 of the Code, after its amendment, 
incorporates a- proviso that the trial 
Court can even extend the time fixed for 
the correction of the valuation or sup- . 
plying of the requisite stamp. It is ob- 
vious that a relaxation has been made 
by the Legislature in this behalf, An- 
other provision of the Code which is re- 
levant for the consideration of this mat- 
ter is Order XIV, R. 2. This provision 
has also been radically changed in the 
amended Code, Order XIV, R. 2 of the 
‘Code as it existed earlier was to the 
following effect:— 


“Order XIV, R. 2 —Issues of law and 
of fact, — Where issues both of law and 
of fact arise in the same suit, and the 
Court is of opinion that the case or any 
part thereof may be TTT of on the 
issues of law only, it shall try those 
issues first and for that purpose may, 
if it thinks fit, postpone the settlement 
ọf the issues of fact until after the issues 
of law have been. determined.” 

The provision is now amended and reads 
as follows :— 

, “Court to pronounce judgment on all 
issues. (1) Notwithstanding that a case 
may be disposed of on a preliminary 
issue. the Court shall, subject to the pro- 
visions of sub- -rule (2), _ Pronounce judg- 
ment on all issues 


(2) Where ‘iene, ‘both of law and of 
fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on an issue 
of law only, it may try that issue first 
if that issue relates to— 

(a) the jurisdiction of the Court, or 

(b) a bar to the suit created by any 
law for the time being in force, and for 
that. purpose may, if it thinks fit, post- 
pone the settlement of the other issues 
until after that issue has been determin- 
ed, and may deal with the suit in ac- 
cordance with the decision on that issue.” 
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`A comparative reading of the said 
provision as it existed earlier to the 
amendment and the one after amend- 
ment would clearly indicate that the 
consideration of an issue and its dis 
posal as preliminary issue has now been 
made permissible only in limited cases. 
In the unamended Code, the categorisa<- 
tion was only between issues of law and 
of fact and it was mandatory for the 
Court to try the issues of law in the 
first instance and to postpone the settle- 
ment of the issues of fact until after the 
issues of law had been determined, On 
the other hand, in the amended provi- 
sion there is a mandate to the Court that 
notwithstanding that a case may be dis- 
posed of on a preliminary issue, the 
Court has to pronounce judgment on all 
the issues, The only exception to this is 
contained in sub-rule (2), This sub-rule 
relaxes the mandate to a limited extent 
by conferring a discretion upon the 


Court that if it is of opinion that the - 


case or any part thereof may be disposed 
of “on an issue of law only,” it 
may try that issue first, The exercise of 
this discretion is further limited to the 
contingency that the issue to be so tried 
must relate to the jurisdiction of the 
Court or a bar to the suit created by a 
law in force, 


It is indeed contended by the 
learned counsel for the petitioner 
that any question touching upon the 


jurisdiction of the Court. would auto- 
matically become an issue of law, but 
there is no warrant for this general pro~- 
position, An objection in regard to the 
jurisdiction of the Court may pertain 
either to the inherent lack of jurisdic- 
tion of the Court or the lack of juris< 
diction on account of certain factual 
allegations, In the former case, where it 
is not necessary to go into any contro+ 
versial facts, the question may be treated 
as an issue of law, but if it is necessary 
to decide a factual controversy before 
arriving at a conclusion on the challenge 
to jurisdiction, such a question cannot 
be treated as a pure question of law. 
The use of the words “an issue of law 
only”. in the first part of sub-rule (2) 
has to be given its due meaning and 
import in the context. If every contro- 


to the jurisdiction of. 


versy pertaining 
the € Court whether dependent upon con- 
sideration of facts or otherwise, was to 
be deemèd:as an issue of law,.the use 
of the words. noticed above would be 
‘without i pupo and this cannot obvious- 
. ly be the intention of the Legislature, <I 


A.I. R. 


am of the frm view that the amend- 
ment to Order XIV, Rule 2 of the Code 
bas changed the notions in regard to 
considering some or more of the issues 
as preliminary issue for being tried on 
preferential basis and the scope in this 
behalf has now been considerably taper- 
ed. In view of this amendment, there is 
no infirmity in the order passed by the 
trial Court refusing to try issue No. 3 
@s ap issue, more so when the 
determination of this issue required a 
probe into the market value of the pro- 
perty, which fact can be gone into when 
the whole case is tried, 

3. The matter can be viewed from ’ 
another angle also, Even under Order 
XIV, R. 2, the general rule for the ad- 
judication of the entire case has -been 
clearly emphasised. If a discretion is 
vested in the Court to act differently in 
certain contingencies, the exercise of this 
discretion, which is not shown to be in 
any way illegal or un-judicious, cannot 
be the subject-matter of an attack in 
Revision Petition. -In this context, it 
is worthwhile to notice that the powers 
of revision under S, 115 of the Code, 
after the amendment of 1976, have also 
undergone constriction with the addition 
of the Proviso to sub-section (1) which 
runs as under :— 

` "115 (1) xx xx xXx 

Provided that the High Court shall 
not, under this section, vary or reverse 
any order made, or any order deciding 
an issue, in the course of a suit or other 
proceedings, except where— 

(a) the order. if it had been made in 
favour of the party applying for revi- 
sion, would have finally disposed of the 
suit or other proceedings, or 

{b} the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party, 
against whom it was made.” 

It is plain that after the amendment, 
the High Court is debarred under this 
section, to vary or reverse any order 
passed in the course of a suit ‘unless it 
finds that the said order, if it had been 
made in favour of the party applying 
for revision, would have finally disposed 
of the suit or if that order is allowed to 
stand, would occasion a failure of justice 
or cause irreparable injury to the party 
against whom it. was made, With a view 
to extricate himself from this proviso, 


- all that the learned counsel] for the peti- 
. toner is able to urge is that the impug- 


ned order has occasioned a failure ofi- 


. justice; No` such conclusion can, however, 
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be legitimately drawn, The present Re- 
vision Petition would, therefore, be in- 
competent on this score also, i 

4. There is no merit in the Revision 


. petition which is dismissed, Enough time 


has been lost, though unavoidably for 
the disposal of this Revision petition, 
The parties (who are represented in the 
present proceedings) through their coun- 
sel. have been directed to appear before 
the trial Court on February 27, 1978. 
The ‘costs.of the present Revision Peti« 
tion shall follow the event, 

Revision dismissed, 


a eect 
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Ramji Lal, Petitioner v. Het Ram and 
others, Respondents, 

Civil Revision No. 1113 of 1977, D/= 
6-2-1978." 

Limitation Act (36 of 1963), Art. 136 
— Previous execution applications ` re- 
maining wundisposed — Subsequent ap- 
plication after 15 years of decree — If 
barred. 

Where execution. applications previ- 
ously made remained undecided due to 
stay from High Court on various occa- 
sions, the subsequent application made 
after 15 years of the passing of the de- 
cree has ta be deemed to be only an ap- 
plication for revival of previous applica- 
tions, Therefore, question of limitation 
would not arise, Non-mention of the 
pendency of previous applications in 
column No, 6 of the subsequent execution 
application would not also be fatal when 
record itself indicated that previous ap- 
plications remained undisposed. AIR 1962 
Raj 43 (FB), Fol; AIR 1927 All 16 (FB), 
Rel, on, (Paras 3, 4) 


Anno: AIR Comm. Limitation Act (4th 
Edn.), Art. 136, N, 40 and 46. 
Cases Referred: Chronological Paras 
AIR 1962 Raj 43 (FB) l 3 
AIR 1927 All 16 (FB) 3 


H. L. Sarin, Sr. Advocate with. M, L. 
Sarin, for Petitioner; P, K, Bansal, for 
Respondents Nos. I to 6, 


ORDER :— Facts giving rise to this re- 
vision petition are that the suit for a 
Permanent injunction filed by the decree- 


*(Against order of B, P. Jindal Sub. J, 
‘Ist Class; Mahendergarh, D/- 27-7« 
1977). 
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holders (respondents Nos. T to 6) in this 
Court was dismissed in August 1959. 
Their appeal was allowed in September 
1960 and the suit was decreed, They took 
out execution on lst October, 1960, but 
the same was stayed by this Court in 
R. 8S. A. No. 1492 of 1960 filed by the 
fudgment-debtors, In September, 1969, 
the R, S. A. was dismissed. Thereafter, 
another application for execution of the 
decree was filed. The judgment-debtors 
raised objections. The matter again 
came up to this Court. Finally, the ex- 
ecution appeal filed by the judgment 
debtors was dismissed in February 1975. 
During the proceedings above-said, the 
execution of the decree remained stayed 
by the order of this Court. Thereafter, 
on 15th December, 1975, the present ex- 
ecution application was filed. Upon the 
Objections raised by the judgment-deb- 
tors, the following issues were framed by 


l the Executing Court :— 


L Whether the execution application is 
in time? 

2. Whether there has been any com- 
promise between the parties after the 
decree of Hon’ble High Court? If so, its 
effect ?- l 

3. Relief, : 

2. The Executing Court decided the 
issues against the judgment debtors, 
Hence, this revision petition by one of 
the judgment debtors, 


3. Learned counsel for the judgment 
debtor urged that since the suit was de- 
creed in Sept. 1960, therefore, the pre- 
sent execution application filed in De- 
cember 1975 was hopelessly barred by 
time. This objection has been met by 
the learned counsel for the decree-holders 
on the strength of the theory of the revi- 
val of the previous execution applications. 
The: record shows that on receipt of the 
stay order from the High Court, the ex- 
ecution proceedings were stayed sine die 
and the first execution application re- 


‘mained undisposed of. The second ex- 


ecution application also met the same fate 
because of the stay order obtained by the 
judgment-debtors from this Court. In 
this context, the third (the present) ap- 
plication cannot be said to be a new ap- 
plication. Support in this regard was 
sought from a Full Bench decision of the 
Allahabad High Court in Chattar Singh 
v. Kamal Singh, AIR 1927 All 16, laying 


— 


“Whether an application is in sub- 
stance.a fresh application or an. attempt 
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to revive a former one is, as a general 
rule, a question of fact to be decided 
_ With reference to the circumstances of 
the cage.” ; 
Another ruling in point cited by the 
learned counsel for the decree-holder is 
again a Full Bench decision Government 
of Rajasthan v. Sangram Singh, AIR 1962 
- Raj 43 (FB), in which it was held that in 
-considering whether an application is for 
the revival of the previous application or 


not, what is required to be considered is — 


whether the previous execution applica- 
tion was disposed of or was kept pending. 
Tf it was kept pending, it automatically 
follows that it can be revived either suo 
motu by the Court or on being invited 
to do: 80 iby the decree-holder. 


‘A. ‘Applying these principles to the 
facts of this case, there can be no twa 
opinions that since the previous applica- 
tions were never disposed of and: in fact 
they were kept pending because of the 
stay orders passed’ by this Court, there- 
fore, the present application has ta be 
considered as an application for. revival 
of the previous ones. All the same, 
learned counsel for the judgment debtor 
laid great emphasis on Column No. 6 of 
the present application requiring the 
decree-holders to state whether any pre- 
vious execution application was made or 
not. This column was left blank. In 
other words, the pendency of the previ- 
ous applications was not indicated. Be 
that as. it may, since the record of the 
previous. applications makes it amply 
manifest that none of them was disposed 
of, therefore non-mentioning of their 
pendency in Column No. 6 of the appli- 
cation cannot be fatal. The decision of 
the executing Court on Issue No, 1 is 
(accordingly affirmed. ` 


5. As ‘regards Issue No. 2, the execut- 


fing Court discussed at length the evi- 
dence led by the parties and arrived at 
the conclusion against the Judgment deb- 
tors. This being purely a question of 
fact, no case has Dean made: ous Tor ters 
ference in revision. 


6. In the result, fiw revision peitin 
fails and the same is hereby dismissed 
with costs. 


. Narender Singh v. State (FB) 


A.LE. 
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= 1978 LAB. L C. 772 
‘FULL BENCH _ 

S. S. SANDHAWALIA, PREM CHAND 
JAIN, RAJENDRA NATH MITTAL, A. S. 
BAINS AND HARBANS LAL, JJ. 
Narender Singh Rao, Petitioner w 
State of Haryana and others, Respon- 

dents. 

Civil Writ No. 100 of 1977, D/- 13-12- 
1977. . 
Punjab Superior Judicial Service 
Rules (1963), Rr. 8, 10 and 12 —— Amend- 
ing 1963 Rules with retrospective effect 
from 1-4-1970 — Rules 8 and 12 are in- 
dependent of each other — Rotational 
system cannot be implied in quota rule 


. under R. 8 — Member of Superior Judi- 
` cial service entitled to. claim seniority 


strictly in accordance with R. 12. 


When Rules 8 and 12 are read together, 
it follows that the cadre posts shall be 
manned 2/3rd by promoted officers and’ 
V3rd by direct recruits and that the 
seniority inter se is to be- determined 
with reference to the respective dates of 
their confirmation. The plain reading of. 
R. 8 shows that the intention of the fra- 
mers was only to provide a quota for the 
direct recruits in the cadre posts and that. 
no indication at all has been given that 
rotational system has to be followed at 
the time of confirmation or for fixing 
seniority. The decision in 1977, Lab IC 38 © 
(SC) clearly goes to show that rotational - 
system, if not provided in the rules, 
cannot be read in the quota rule. 1975 
Lab IC 354 ees on, Case law Ref. 

(Paras 14, 18) 


- It follows that Rules 8 and 12 are 
independent of each other, that rotational 
system cannot impliedly be read in the 
quota rule provided under R. 8 of the 
Rules and that a member of the Superior 
Judicial Service is entitled to claim seni- 


ority strictly in accordance with the pro- 


visions of R. 12, (Para 22) 


Held on facts that the petitioner could: 
not claim seniority over Respondent 3, a 
promotee who had already been confirmed 
earlier on 17-5-71 against a clear vacancy 
released by a direct recruit. (Para 14) 


Under sub-rule (2) of R. 10, a direct 
recruit is confirmed on a cadre post with 
effect from a date not earlier than the 
date on which he completes the period 
of probation. Under this sub-rule the 
petitioner who was appointed as a direct 


BV/BV/A435/78/KSB ` 
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7 
| recruit to the service. 


on 7-7-1970 in a 
clear vacancy had no right to ask for con- 
firmation with effect from May 17, 1971, 
as still he was a probationer. .On- the 
satisfactory completion ‘of the period of 
probation of two years, the petitioner had 
earned the right to get confirmed on. a 
cadre post; even in that case a direct re- 
cruit cannot, as a matter of right, ask for 


-confirmation. In a given case the proba- 


tionary period may be extended and the 
confirmation may take place thereafter. 

' (Para 16) 
Cases Referred: Chronological Paras 


1977 Lab IC 38 : AIR 1977 SC 251 17 ~ 


1977 SLWR 334 (Punj) 21 


1975 Lab IC 354: AIR 1975 SC 483 18 


(1975) 2 Serv LR 295 (Kant) ` -- 21 
1974 Lab LC 1090: (1974) 2 Serv LR 136: 


AIR 1974 SC 1618 ET: 
AIR 1972 SC 2627 : (1973) 1 Serv LR 115 
i ‘19 

AIR 1967 SC 1427 ‘49 


Kuldip Singh with V. K. Bali, M. S. 
Jain and J. L. Gupta, for Petitioner; 
5. C. Mohunta, Advocate General, Har- 
yana with A. S. Nehra, Addl. * Advocate 
General, Haryana and Naubat Singh, 


A. A. G. C. D. Dewan, (for Nos. 3 and 7) 


and R. S. Bindra, (for Nos. 3 and 8) for 
Respondents. i 

PREM CHAND JAIN, J.: :— Shri Naren- 
der Singh Rao, District and Sessions Judge, 


Ambala (now posted at Hissar) has filed. . 


this petition under Arts. 226 and 227. .of 
the Constitution of India, calling in’ ques- 
tion- the: constitutional.. validity of the 
Punjab Superior Judicial’ Service (Har- 
yana Ist Amendment) Rules, 1972 (here- 
inafter referred to as the Amendment 
Rules) (copy Annexure P: ‘5 to the peti- 
tion), by which the Punjab Superior 
Judicial Service Rules, 1963 (hereinafter 
referred to as the Service Rules) has 
been amended retrospectively with effect 
from April 1, 1970, with a prayer that a 
writ in the nature of certiorari be issued 
quashing the order of this Court dated 
Nov 22, 1976 (copy Annexure P. 11 to the 
petition) by which the seniority of the 
petitioner had been changed to his detri- 
ment. A further prayer has. also been 
made that the. petitioner be. declared 
senior to all the private respondents and 
be placed above Shri Jagmohan Lal 
aon respondent No. 3, in the seniority 


2. In order to appreciate the  con- 
troversy raised before us, it is necessary 
to recapitulate certain material facts as 
stated in the petition, ` which read ‘as 
under :— 
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: The. petitioner : is presently ‘serving ‘as 
a-substantive permanent. District and 
Sessions. Judge in the State of Haryana. 
According to the Service Rules, only 
permanent posts of ‘District/Additional 
District’ and Sessions Judge, and Legal 
Remembrancer and Secretary. to the 
Government constitute the Superior 
Judicial Service -as provided in Appendix 


‘A’ to the Service Rules. Recruitment to 


the servicé is regulated by R. 8, which’ 
reads as under :— 

“8—Recruitment to Service (1) Recruit- 
ment to- the Service shall be made :— 

(i) by promotion from the Punjab Civil 
Service (Judicial Branch); or 

_ (ii) by direct recruitment. 
~ (2) of the total number of cadre posts, 


two-thirds shall be manned by promoted 


officers. and one-third by direct recruits. 
Provided that nothing in this. sub-rule 
shall prevent the officiating appointment 
of a member of the Provincial Civil 


Service (Judicial Branch) on any post 


which is to be filled up by direct recruit- 
tment, till a direct recruit is appointed. 

. & According to the aforesaid rule, 
two-thirds -of the posts in the’ Superior 
Judicial Service are to be filled by way 
of promotion and the remaining one-third 
by direct recruitment. On the date when 
the State of Haryana came into existence, 
ie, Nov. 1, 1966, Superior Judiclal 
Service, Haryana, comprised ‘of seven 
permanent posts. Out of these posts, two 


‘were manned by direct recruits while 
the remaining five posts were held by 


promotees. The posts of the direct re- 
cruits remained unfilled from Aug. 21, 
1969 till July 7, 1970, as the incumbents 
of those posts had been’ elevated to the 
Bench of this Court. and on their ap- 
pointment as permanent Judges, the 
posts became vacant. 

‘3-A On Jan. 5, 1970, on the permanent 
appointment of Mr. Justice A. D. Koshal 
(now Hon’ble the Chief’ Justice) as a 
Judge of this Court, applications were 


. invited for direct appointment to that 
‘permanent post of District and Sessions 
Judge in May, 1970. The petitioner ap- 


plied and ultimately he was selected and 
appointed as Additional District and Ses- 
sions Judge on probation vide order dated 
July 1, 1970. In pursuance of that order, 
the petitioner took charge at Karnal on 
July 7, 1970, and has been serving as a 
member of the SUPERE Judicial Service 
since then. ; ; 


4. The petitioner has traced a little 
history as to how some of the Judicial 
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officers (promotees) had made effort to 
get-the Service Rules amended as .they 
had apprehended that the petitioner 
would become senior to all of them, hav- 
ing joined the Superior Judicial Service 
against a permanent post on July 7, 1970, 
and that these officers were ultimately 
successful in persuading tha State Gov- 
erment to amend the Service Rules for 
their benefit and to the detriment of the 
petitioner. It is also stated in the peti- 
tion that in spite of the opposition of the 
High Court, the amendments in the Ser- 
vice Rules were carried out by the State 
Government, with the result that the 
amendments to the Service Rules were 
given ive effect from April 1, 
1970, only to harm the petitioner. Again, 
the petitioner has very elaborately given 
details as to how he was forced. to file a 
petition when his services were terminat- 
ed. after taking refuge under the Amend-« 
ment Rules, which writ petition was 
ultimately allowed by their Lordships of 
the Supreme Court, All the facts relating 
to this: controversy are not at all neces- 
sary to be noticed. The ultimate result 
of the Amendment Rules has been that 
the petitioner was put below respondent 
No. 8 in the seniority list, when, accord- 
ing to him, he should have been shown 
senior even to respondent No. 3. The 
seniority below respondent No. 8 was 
fixed by this Court vide letter dated 
Nov. 22, 1976, which necessitated the filing 
. of the present writ petition. 


5. During tha pendency of the writ 
petition, there was a change in the 
Government and the. new Government 
decided to undo the amendments brought 
about by the Amendment Rules and ulti- 
mately, vide. notification ‘dated Sept. 2, 
1977, the Punjab Superior Judicial Service 
(Haryana First Amendment) Rules 1977 
(hereinafter referred to as the 1977 Rules) 


were brought into existence, After the yo 
enforcement of the 1977 Rules, the claim ` 


of the petitioner that he be declared 
senior to respondents Nos, 4 to 8 and the 
prayer that a writ in the nature of- certi- 
orari quashing the order of this Court 
dated Nov. 22, 1976 (Annexure p. 11) be 
issued, has become redundant as in conse< 
quence of the enforcement of these rules 


the petitioner has ipso facto become 


senior to all these respondents, 


6. Before examining the merits of tha 
contentions which were advanced by the 
learned counsel for the parties, it would 
be necessary for a proper understanding 
of the issue involved in the case, to set 
out briefly the relevant rules pertaining 


. Narender Singh v, State (FB) (P. €. Jain J} 


ALR 
to the Superior Judicial Service, to which 
reference was made during the course of 


arguments by the learned counsel for the 
parties and which read under :— 


“Rule 2:— Definitions, — In these rules, 
unless the context otherwise Tepes 


(1). eos jek sese oseeoo ooo onsuoe 
means a boana 

(3) ‘direct recruit’ with its grammatical 
variations and cognate. expressions means 
a person :— 

(a) who at the time of his appointment 
to the service was not already in judicial 
service; or 
_ (b) who is appointed to the service in 
accordance with the provisions of rule 9} 

(4) ‘ex-cadre post’ means a temporary, 
ar ae same rank as a cadre. post; 

D) recive: Seeded auaste orooro danie iissa T Eesasa 

(6) ‘member of the Service’ means a 


person. 

‘ (a) who, immediately before the coms 
mencement of these rules, holds a cadre 
post, whether on permanent, temporary 
or officiating basis, or on probation; or 

(b) who-is appointed toa cadre post in 

accordance with ‘the. provisions isons gi these 
rules; . ~ 
Rule 8: Already ‘Teproduced in earlier 
part of the judgment, 
Rule 12: Seniority:— The seniority, inter ` 
se, of the substantive members of the 
Service, whether direct recruits ‘or pro~ - 
moted officers, shall be determined with 
reference to the respective dates of their 
confirmation; 


Provided that the senfority, inter se, of 
substantive .members of the Service 
having the. same date of confirmation 
shall be determined as follows:— 


‘@) in the case of direct 
older in age shall: 


unger; , 

(b) in the case of promoted officers, in 
accordance with the seniority in the 
Punjab Civil Service (Judicial Branch) as 
it stood immediately before’ their confir- 
mation; 

(ii) in the case’ of promoted officers 
and direct recruits, the older in age shall 
be senior to the younger.” 

7. The only claim that now subsists 
and which requires adjudication is whe- 
ther the petitioner is the senior-most ofe 
ficer in the Superior Judicial Service? 

8. Thus, the familfar question of seni- 
ority ‘In Service, the competing person 
being the direct recruit and the pro» 
` motee, has been raised, as 


the 
be senior to the 


1978. 


9. The grievance of the er fs 
that he was senior to respondent No. 3, 
on the. ground that the vacancy in which 
respondent No. 3 was appointed, was 
reserved for the direct recruit, that 
against that vacancy respondent No. 3 
could not legally be confirmed, that ac- 
cording to the Seniority Rules, each vac- 
ancy had to be earmarked, that against 
the vacancy which was to be earmarked 
according to the quota rule for the direct 
recruit, a promotee could not be confirm- 
ed and that in the quota rule there was 
an implied rotational system by which 
only at the time of confirmation of the 
petitioner, the seniority was to be fixed 
in accordance with the quota. In support 
of the pleas raised by the petitioner, his 
learned counsel, Shri Kuldip Singh relied 
on various judicial pronouncements of 
their Lordships of the Supreme Court, to 
which I would be making reference at 
the relevant time. 


10. On the other hand, it was sub- 


-mitted by ` Shri Chetan Dass Dewan, . 


learned counsel,. appearing for respondent 
No. 3, that Rules 8 and. 12 were to be 
read independently, that the rule provid- 
ing for quota has no relation to confirma- 
tion and exhausts itself at the time of 
recruitment, that rotational system is not 
provided in the rules and cannot be in- 
voked for the determination of the ques- 
tion of seniority and that for the conten- 
tions raised on behalf of the petitioner no 
foundation has been laid in’ the petition. 


‘11. After giving my thoughtful con- 
sideration -to the entire matter I am of 
the view that the plea raised by the peti- 
tioner lacks plausibility and is without 
any merit, : : 


12. At the time, when the petitioner - 


‘was recruited to Superior Judicial Ser- 
vice, the cadre constituted of seven. per- 
manent posts, Out of these posts, five 
posts were to go to the promotees and 
two to the direct recruits, The two posts 
meant for the direct recruits were mann- 
ed by Shri A. D. Koshal (now Hon’ble 
the Chief Justice) and Shri S. C. Mital 
(now Mr. Justice S.C Mital). Shri 
A. D. Koshal. (now Hon’ble the Chief 
Justice) was appointed as Additional 
Judge of this Court on 28th May, 
and Shri S, C. Mital (mow Mr. Justice 
S. C. Mital) was appointed as an Addi- 
tional Judge of this Court on 2ist August 
1969. The vacancies of the quota of 
direct recruits on the appointment of 
Shri A. D. Koshal (now Hon'ble the 
Chief Justice) and Shri S, C, Mital (now 


Narender Singh v. State (FB) (P. C. Jain J.) 


1968 — 


[Prs. 9-14] P.&H. 237 


Mr. Justice S. C. Mital) could be filled 
only on their appointment as permanent 


‘Judges of this Court and, that is why 


both these posts pertaining to the quota 
of direct recruits remained unfilled and 
there was no direct recruit in the Su- 
perior Judicial Service (Haryana) from 
21st Aug. 1969, till 7th July,.1970. On 
5th. Jan. 1970, Mr. Justice A. D. Koshal 
(now Hon’ble the Chief Justice) was con- 
firmed as a Judge of the High Court, 
with the result that one vacancy to be 
filed by the direct recruit fell vacant 
and it was against this vacancy that the 
petitioner was appointed .as Additional 
District and Sessions Judge on 7th 
July, 1970. 


13. As is evident from the contentions 
of Mr. Kuldip Singh, the basis on which 
the senfority is being claimed by the 
petitioner, is that on the confirmation of 
Mr. Justice A. D. Koshal (now Hon’ble the 
Chief Justice) on 5th Jan. 1970, the vacancy 
could be filled only by a direct recruit 
and against this vacancy a promotee 
could not be confirmed and confirmation 
of any promotee after 5th Jan. 1970, in 
the Service would be of no, consequence 
nor would it adversely affect the right 
of the petitioner to claim seniority over 
and above the person who was con- 
firmed after 5th Jan. 1970. After giving 
my thoughtful consideration to the entire 
matter I find myself unable to agree with 
the contention raised by Mr. Kuldip 
Singh, learned counsel for the petitioner. 


14. At the outset it may be observed 
that it was the. admitted case of the 
parties that at no time the quota rule 
was ever violated.. The effort of Mr. 
Kuldip Singh, learned counsel, had been 
to persuade us to read in the quota rule 
the rotational system by which the 
seniority of the petitioner should be fixed. 
This approach, on the bare reading of 
the relevant rules, is neither possible 
nor permissible. R. 8 prescribes the pro- 
cedure of recruitment to Service and 
under sub-rule (2), it is provided that 
out of the total number of cadre posts, 
2/3rd shall be manned by promoted of- 
ficers and 1/3rd by direct recruits. Under 
R. 12, it is provided that the seniority 
inter se.of the substantive members of the 
Service, whether direct recruits or pro- 
moted officers, shall be determined with 
reference to the respective dates of their 
confirmation. When Rr. 8 and 12 are 
read together, it follows that the cadre 
posts shall be manned 2/3rd by promoted 
officers and 1/3rd by direct recruits and 
that the seniority inem se ia faq ba 
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their confirmation. The 
{plain reading of R. 8 shows that the in- 
‘tention of the framers was only to pro- 
vide a ‘quota for the direct recruits in 
the cadre posts and that no indication 
at all has been given that rotational sys- 
‘tem has to be followed at’the time of 
confirmation or for fixing. seniority. 
Respondent No. 3 was confirmed in the 
Service with effect from 17th May, 1971, 
against the vacancy caused on the ap- 
pointment’ of Shri Gulshan Rai Luthra to 
the Delhi Superior Judicial Services. At 
that time, the petitioner could not be -con- 
firmed as he was still a probationer. On 
the confirmation of Mr. Tandon, the quota 
of posts to be mamned by the promotees in 
the Service, was not exceeded. It may 
be that if at a given time the direct 
recruits are not available or the posts.to 
be manned, under the quota, by them 
remain unfilled then under R. 8 an of- 
ficiating appointment of a member of the 


Provincial Civil Service can be made till . 


the time a direct recruit is appointed and 
on the appointment of a, direct recruit 
the officiating promotee ‘is, to revert but I 
have yet to hear an argument that though 
the direct recruit is confirmed subse- 
quently, still he would be deemed to have 
been confirmed against a. vacancy releas- 
ed by a direct recruit against which a 
promotee has . D been „confirmed 
earlier. i 


15. Further, the petitioner never 
‘challenged the ‘order confirming res- 
pondent No. 3 with effect ‘from May 17, 
“1971. As would be evident 
tenor of the. averments made in the peti- 


tion, the main grouse of the petitioner. 


‘was that’as a sequel of the promulgation 
‘of the Amendment Rules by the State of 
Haryana with retrospective effect, the 
. seniority of the petitioner was brought 
‘down even below respondent No. 8. That 
grievance of his has been removed by the 
State Government itself by undoing the 
‘wrong which had been done to him on the 
‘promulgation of the Amendment Rules, 
Respondent No. 3 was confirmed with 
effect from May 17, 1971 and at the time 
of his confirmation the petitioner was 
still a probationer. R. 10 relates to pro- 
bation and is in the following terms:— 


, 10. Probation:— (1) Direct recruits to 
‘the Service shall’ remain on probation 

‘for a period of two years, which may ‘be 
so extended by the Governor in consulta- 
tion with the High Court, as not to ex- 
‘ceed a total period of three years. 
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A. L R. 
(2) On the completion of the period -of 


` probation the Governor may, in consul- 


tation with the High Court, confirm a 


` direct recruit on a cadre-post with effect 


from a-date not earlier than the date 
on which he completes the period of pro~ 
bation. 


(3) If the work or conduct of a direct 
recruit has, in the opinion of the Gov- 
ernor, not been satisfactory he may, at 
any time, during the period of probation 
or the extended period of probation, if 
any, in consultation with the High Court, 
and without assigning amy reason, dis- 
pense with the service of such direct 
recruit. ” 


. 16. Under sub-rule (2) of R. 10, a 
direct recruit is ‘confirmed ona cadre 
post with effect from a date not earlier 
than the date on which he completes the 
period of probation. Under this sub-rule 
the petitioner, had no right to ask for con- 
firmation with effect from May, 17, 1971, 
as still he -was a -probationer.. On the 
satisfactory completion ‘of the period .of 
probation of two years, the petitioner had 
earned the right to get confirmed on a 
cadre post; even in that case direct recruit 
cannot, as a matter of right, . ask for 
confirmation. In a given case the proba- 
tionary period may be extended and the 
confirmation may take place thereafter. 
If the contention of the learned counsel 
for the petitioner.is accepted then it is 
likely. to lead :to quite an anomalous and 
confusing result which would be evident 


from the example which I am . going to 


quote. ‘In a given case one vacancy of- 
a.direct recruit falls vacant in the year ` 
1968 ‘but the selection to that post is 
not made for one reason or the other for 
a period of five years. During this period 
of five years, some ‘promotees ‘in’ their 
quota get confirmed,’ while against ‘the 
vacancy of the direct recruit officiating 
appointment of a promotee is made. 
After 5 yéars-a direct recruit is ‘appoint- 
ed and is confirmed ‘on the completion of 
the probationary’ period. He by no 
stretch of imagination can say that the 
vacancy of a direct recruit which fell 
vacant in the year 1968 and the promotee 
who was confirmed against that vacancy, 
should be. deemed to be junior to him. 


. As observed earlier, the intention of the 


framers of the rule was only to provide 
a quota in the cadre posts for the direct 


-recruits and it was never intended that in 


the quota rotational system was required 
to be adopted. Mr. Kuldip Singh sought to 
argue that any interpretation other than 
the one he desires‘to -be put on the 
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rules, would result in great hardship to 
the direct recruits, especially when the. 
appointment is not made the moment a 
vacancy of a direct recruit falls vacant. 
It may be so but all arguments on the 
hardship of a case, either on one side or 
the other, must be rejected when we are 
pronouncing what the law is, for such 

arguments are only quicksands in the 
law, and, if indulged in, will scon Snalow 
up every principle of it. 


17. Adverting to the judicial decision 
which supports the view I have, taken 
and helps the respondent, reference may 
be made to the ‘case of N. K. Chauhan 
v. State of Gujarat, AIR 1977 SC 251 
(1977 Lab IC 38). In this case, seven 
Deputy Collectors, arriving by direct 
recruitment in, and after 1963, -claimed to 
be ahead, in the gradation ' ‘list, of their 
more numerous counterparts, former 
mamlatdars, whose promotional incarna- 
tion as Deputy Collectors, dated back to 
the years 1960-63. The ‘title of these 
younger incumbents to be elder in ~ the 
Civil List was primarily founded on-a 
basic Resolution of Government of 30-7- 
1959 regulating recruitment to the 
Deputy Collector’s cadre by the then 
Bombay State adopting a quota basis. 


The Gujarat State, carved out of Bombay . 


and formed on May 1, 1960; continued 
the system. During 1959-62, no direct 
recruitments’ were made but many pro- 
motions of mamlatdars as Deputy Col 
lectors were effected. Afterwards, that 
is, in 1963 and later, direct recruits were 
appointed who were not assigned any 
seniority over. earlier promotees of 
1960-63 vintage having regard to factua¥ 
position. The claim of direct recruits to 
be ahead, in the gradation list, of the 
promotees, was primarily founded on the 
basic resolution of the Government dated 
30th July, 1959 adopting a quota basis. 
Irrespective of the question whether the 


Government order of 1959: was merely _ 


administrative or statutory, the Single 
Judge and the Division Bench of the 
High Court held that Gujarat State was 
bound by the resolution. The. promotees 
went up in appeal to the Supreme Court- 


While deciding the case, one of the ques- 


tions formulated by their Lordships 
reads as under (at p. 44 of LIC):— 


“Assuming there has to be a proportion 
of 50:50 as above indicated, how is it to 
be worked out? On a rotational basis of 
the direct recruits inexorably getting the 
first, the third, the fifth 
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vacancies or as an entitlement to half the 
total number of. vacancies arising in the 
cadre, in a particular year or other 
conventional period? Again, does. it fur- 


ther imply an imperative obligation on 
the: part of “Government to keep. unfilled 


all vacancies allocable ta direct recruits 
so that they may bé available to be filled: 
up in later years with retroactive reper- 
cussions and, if such ear-marked posts 
are,.for administrative exigencies, filled 
regularly, not ad. hoc, in substantive 
vacancies, not ex-cadre posts by: selection 
and promotion, they must be treated as 
provisional notionally filled, by direet 
recruits who may arrive long later? And 
consequentially, in counting seniority, rec- 
kon their (i.e, direct. recruits) deemed 
dates of entry as prior to those of actually 
officiating promotee deputy collectors. by 


“importing a sort of legal fiction that the 


direct recruits must be. allowed to. count 


‘service from the date when the entitled 


vacancy for direct recruits arose?” 


After considering the entire matter, on. 
the aforesaid question, in Para 32 (3) of 
the report at page 262,: their Lordships 
observed thus (at p.. 49 of Lab IC):-— 


-“The quota rule does not, inevitably, 
invoke the application. of the rota rule. 
The impact of this. position is that if 
sufficient number of direct recruits have 
not been forthcoming in- the years since 
1960 to fill in the ratio due to them and 


‘those deficient vacancies have been filled 


up by promotees, later direct recruits 
cannot claim ‘deemed’ dates of appoint- 
ment for seniority in service with effect 
from the time, according to the rota or 


_ turn, the direct. recruits’? vacancy arose. 


Seniority will depend on the length of 
continuous officiating service and cannot 
be upset by later arrivals from the open 
market save to theextent to which any 
excess promotees. may have to be. eae 
down. as indicated . earlier.” 


On the proposition. whether the quota is 
so interlocked with rota, Krishna Iyer J., ` 


- observed in Para 30 of the report as 


follows : — 


“Here aie we are not disposed te 
hold, having special regard to the recent. 
decisions of this Court-~cited before us, 
that ‘quota’ is so interlocked with ‘rata’, 
that where the former is expressly pres- 

hed. 


-on which 
_Kuldip Singh, learned counsel for: the .. 
petitioner, which are as followst~ - 
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manner in which each source is.to be . 
` provided for after recruitment, especially 


in the matter of seniority? Cannot quota 


stand independent of rota? You may fix 


a quota for each category but that fixes 
the entry. The quota methodolgy may. 
itself take many forms-vacancy-wise 
ratio, cadre composition-wise proportion, 
period-wise or number-wise regulation. 
Myriad ways can be conceived of. Rota- 
tional or roster system is a commonly 
adopted and easily understood method 
of figuring out the placement of officers 
on entry. Itis not the only mode in 
the code and canmot be read as an inevit- 
able consequence. If that much is logical 
then what has been done here is legal. 
Of course, Shri Garg’s criticism is that 
mere ‘quota’ is not viable without provi- 
sion for senority and, if nothing more is 
found in the rule, the quota itself must 
be understcod to apply to each post as 
and when it falls to be filled. If exigen- 
cies of administration demand: quick 
posting in the vacancy and one source 
(here, direct recruitment) has gone dry. 
for a while, then the proper course is to 
wait for a direct recruit “and give him 
notional date of entry as of the quota 
vacancy and manage to keep the wheels 


ad hocist of rights flowing 
porary occupancy. We have earlier dealt 
with: the same submission in a slightly 
different form and rejected it. Nothing 
more remains to be said about it”, 


18. To my mind ithe above-mentioned 


„case clearly goes to show that rotational 


system, if not provided in the rules, can 
not be read in the quota rule. Reliance 
was also placed on another decision of 
the Supreme Court in A. K. Subraman v. 
Union of India AIR. 1975 SC 483 : (1975 
Lab IC 354), by Mr, Chetan Dass Dewan 
fn support of his contention that quota 
rule would be enforced at the time of 
initial recruitment. In Para 29 of the 


report, ‘while the conclu- — 
sions, point No, 3 has been formulated 
thus :—. . - i 


"(3) The quota rule will be enforced . 
at the time of initial recruitment, in. an. 


officiating capacity, to the grade of Ex- 
ecutive Engineer and not at the time of 
confirmation’, .—- . l 


. 19. “Imay now, advert to the Judgments 


A. LB. 

(1) 8. G.J v. Union of India, 
AIR 1967 SC 1427; (2) Bishan Sarup 
Gupta v, Union of India; (1973) 1 Serv 
LR 115: (AIR 1972 SC 2627) and (3) 
Bishan Sarup Gupta v. Union of India - 
(1974) 2 Serv LR 186 : 1974 Lab IC 1090), 


20. . No useful purpose would be serv-: 
ed in discussing the aforesaid judgments | 
Individually, as im Chauham’s.. case 
(supra) their Lordships have made re« 
ference to all these judgments and dis- 
tinguished them, LF 


21. The other two decisions to which 
our attention was drawn are one of the 
Karnataka High Court in V. B. Badami 
v. State of Mysore, (1975) 2 Serv LR 295 
(Kant) and the other of this Court im Shri 
Baljit Singh Sandhu v. Shri Gurdip Singh, 
Letters Patent Appeal No. 560 of’ 1974, 
decided om 3rd Nov. 1976 : (reported in 
1977 SLWR 334) (Punj). Again these de- 


_ cisions are of mo assistance in arriving at 


aconclusion that rotational system should 
impliedly be read in the quota rule. © 


22. In the light of the aforesaid dis- 
cussion, I hold that rules 8 and 12 are 
independent of each other, that rotational 
system cannot impliedly be read in the 
quota rule provided under R. 8 of the 
Rules and that a member of the Superior 
Judicial Service is entitled to claim seni- 


. 23. For the reasons recorded abava 
this petition fails and is dismissed buf 
without any order as to costs, 
S. S. SANDHAWALIA, J.:— I agree, 
R. N. MITTAL, J.— I also agree, 
A. S. BAINS, J.:— I agree, 
HARBANS LAL, J.:— I agree. 


Petition dismissed, 
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Punjab State, Appellant v, Ishar Singh- 
and others, Respondents. 

Ex. First Appeal No, 674 of 1976 D/- 
9-2-1978." . ae 

Civil P. C. (5 of 1908), O. 21, R. 1 M 
(a) and R. 1(2) — Interest on decre 
amount — Whether ceases on deposit of 
amount in Court in the absence of 
notice to decree-holder, 

Although, payment made under a 
decree in the Court, may operate as a 
satisfaction of the decree, it will be un- 
reasonable to hold that merely because 
the payment is made in Court interest 


should cease to run upon a decree which - 


awards interest until its payment. O. 21, 
R. 1(1)(a) and O. 21, R, 1(2), should be 
read together and when so read, it is 
clear that decree-holders would be 
entitled to claim interest until such time 
as and when they come to know of the 
payment in the Court. AIR 1951 Bom 
394 and AIR 1952 Trav Co 236 Rel. on. 
(Para 4) 
Anno: AIR Comm. Civil P, C. (8th 
Edn.) O, 21, R. 1 N. 6 and 9. 
Cases Referred: Chronological Paras 


AIR 1952 Trav Co 236 4 
AIR 1951 Bom 364 4 


H. L. Soni for Appellant; D. S. Chahal 
and P, S. Jain, for Respondents. 


JUDGMENT :— This first appeal arises 
out of the execution proceedings and is 
filed by the judgment-debtor against the 
order of the Additional District Judge, 
Ludhiana, in execution application No. 
132/19 of 1965-73, passed on 3-4-1976. 


2. The short facts of the case are 
that the Punjab State acquired the 
decree-holders' land for the establish- 
ment of Agricultural University at 
Ludhiana. The Land Acquisition Collec- 
tor gave the award on 8-2-1960. The 
Additional District Judge vide his judg- 


ment dated 31-7-1964, enhanced the 
compensation awarded -by the Land 
Acquisition Collector. The amount of 


Rs, 57799.38 Paise was also paid to the 
decree-holders in the month of Decem- 
ber, 1966. 


3. Itis admitted that the interest was 
awarded by the decree on the decretal 
‘amount. The question for determination 


*From decree of B, S. Nehra, Ist Addl. 





"Dist. J, Ludhiana D/- 3-4-1976. 
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in the circumstances is whether the 
interest on the compensation amount 


ceased from the date of its deposit in 
Court or not, The Court of frst instance 
has held that it does not and the decree- 
holders are entitled to interest until 
they receive notice of payment in Court. 


4. The learned counsel for the judg- 
ment-debtor-appellant, argues that the 
decretal amount paid in Court tant- 
amounts to payment to the .decree- 
holders and as such the interest must 
cease from its deposit in the Court. This 
is just a bald submission of the counsel 
and it is not supported by any principle 
or precedent, Ishar Singh, decree-holder, 
appearing as R.W.3 has deposed that he 
did not receive any notice regarding 
the deposit of the compensation amount 
in the Court and this contention of the 
decree-holder remains unrebutted. It 
seems that notice was not given through 
the Court to the decree-holders, At any 
rate, the decree-holder-appellant, was 
unaware of the payment made into 
Court until December, 1966. Although, 
payment made under a decree in the 
Court, may operate as a satisfaction of 
the decree, it will, I think, be unreason- 
able to hold that merely because the 
payment is made in Court, therefore. 
interest should cease to run upon a de- 
cree which awards interest until its 
payment. We think O. 21 R. 1 (1) (a) and 
O. 21 R. 1(2) of the Code of Civil Pro- 
cedure, should be read together and 
when so read, it is in our opinion clear 
that decree-holders would be entitled 
to claim interest until such time as and 
when they come to know of the pay- 
ment made in the Court. This construc- 
tion is in consonance with the consi- 
derations of equity, The deposit of de- 
cretal amount in the Court quietly by 
the judgment-debtor and then leaving 
it to the decree-holder to discover it 
for himself, would more or less amount 
to a game of hide-and-seek, and, of 
course, the Court of law is not a play-| 
ground for litigants, The learned coun- 
sel for the respondent has drawn our 
to Special Land Acquisition 
Officer, Ahmedabad v, Ambalal Trikam- 
lal, AIR 1951 Bom 394 and Janaki 
Amma v. Mathiri, AIR 1952 Trav Co 236 
in which it is held that interest will not 
cease to run on the amount deposited 
in Court until decree-holder gets notice 
of the’ deposit, 





5. The case of the decree-holder was 
that the possession of the land was 
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taken by the Collector on or about 
1-4-1960 and 
debtor was liable to pay interest from 
that date, Ishar Singh, decree-holder 
and his witnesses, namely Bhajan Singh 
and Madan Lal have consistently stated 
that the possession of the land was 
taken soon after the award of the 
Collector, dated 8-2-1960 and their plea 
also finds support from the award of 
the Collector. In this view of the matter. 
the learned Additional District Judge 
has rightly found that the decree- 
holders were entitled to interest at the 
rate of 4% to be calculated from 1-4- 
1960. The learned counsel for ihe appel- 
lant has contended that the decree- 


holders were wrongly paid Rs, 839.50 - 


Paise for Khasra Nos, 348 and 349 by 
the Collector, Ludhiana in the year 
1960, According to him, this amount 
was to be refunded by them with 
interest and that the learned Additional 
District Judge has not taken this point 
into account while calculating the com- 
pensation due to the decree-holders, I 
find slender force in his argument. The 
learned Additional District Judge has 
gone into this matter, It has been ob- 
served in his order that the decree- 
‘holders had submitted their claim after 
deducting the amount. of Rs, 926.08 
Paise paid to them for Khasra Nos. 348 
and 349. In this view of the. matter, 
judgment-debtor is not entitled ta the 
refund of the said amount, 


6. The view taken by the Court 
below ‘is perfectly correct and calls for 


no interference by this Court. The 
appeal fails and is dismissed with costs. 
Appeal dismissed. 
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M/s. Vinod Trading Co. and others, 


Petitioner v. Tola Ram and others, 
Respondents, 


Civil Revn, No. 1850 of 
22-11-1977*. 


(A) Provincial Insolvency Act (5 of 


1976, D/- 


1920), S. 16 — Original petitioners not 
willing to continue the Insolvency 
petition — A new creditor coming for- 


ward to continue the proceeding and 


*Against order of Dev Bhushan Gunta, 
Addl. Dist. J, Ludhiana D/- 9-11-1976. 
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as such _ the ` judgment- | 


A.LR 


applying for substitution of his name 
as petitioner — Held S. 16 clearly pro- 
vided to do so, ' . (Paras 2, 4) 

Anno: AIR Man, (3rd Edn.) Pro. 
Insol, Act, S. 16 N, 2. 

(B) Civil P. C. (5 of 1908), O. 1, R. 10 
— Insolvency proceeding — Hf unneces- 
sary parties are impleaded, leave to be ` 
given to strike off their names. AIR 1931 
Lah 348, Relied on. (Provincial Insolvency 
Act (5.of 1920), S. 15). (Para 4) 

Anno: AIR Comm, Civil P, C. (9th 
1977 Edn.) O. 1 R. 10 N. 33; Anno: AIR 
SERD (8rd Edn.) Pro. Insol. Act S. 15 

feds. ; 

Cases . Referred: Chronological Paras 


AIR 1963 Punj 206 : ILR (1961) 2 Punj 
3 


ATR 1931 Lah 384 4 
Bhagirath Dass, Sr, Advocate (S. K. 
Hiraji with him), for Petitioners; H. L. 


Sarin, Sr. Advocate (M. L. Sarin 
and S, K. Gowari, with him) for Res- 
pondent No. 6. 


ORDER :— Seth Tola Ram (Credi- 
tor No. 1), M/s. Jai Paul Weaving 
Factory (Creditor No. 2), M/s. Jagdish 


Weaving Factory (Creditor No. 3), M/s. 
Ram Paul Shiv Kumar (Creditor No. 4), 
M/s, Singla Trading Co, (Creditor No. 5) 
filed a petition under S. 7 of the Pro- 
vincial Insolvency Act in Aug., 1975 
against M/s, Vinod Trading Co, (Debtor 
No. 1), M/s. Vinod Woollens (Debtor 
No, 2), M/s. Rajeev India Enterprise 
(Debtor No, 3), Shri Anand Sarup (Deb- 


tor No, 4), Shri Ramesh Kumar (Deb- 


tor No, 5). Shri Vinod Kumar (Debtor | 
No. 6), Smt, Usha Gupta (Debtor No. 7) 
and Smt, Jeet Vati (Debtor No, 8) for 
getting them -declared insolvents. In the 
course of the proceedings before the 
Insolvency Judge, Ludhiana, the credi- 
tors filed an application containing list 
of the other creditors, including the 
Delhi Cloth and General Mills Co, Ltd., 
Delhi, hereinafter referred to as the 
Company, 


2. On 27th Aug., 1975, the Insolvency 
Judge passed order appointing a receiver. 


` The debtors preferred an appeal which 


came up for hearing before the Second 
Additional District Judge Ludhiana on 
3rd Feb., 1976, Learned counsel for the 
creditors said that the creditors would 
withdraw the insolvency petition. Hence, 
the appeal was dismissed as infructuous. 
Thereafter, on 20th Feb.. 1976, learned 
counsel for the creditors stated before 
the Insolvency Judge that the creditors 
did not want to prosecute the petition 
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and the same be dismissed, At this stage, 
application dated’ 30th Sept., 1975, of the 


Company for being impleaded as peti- . 


tioner came up for consideration, In the 
exercise of his powers under Section 16 
of the Act above-said, the’ Insolvency 
Judge on 20th March, 1976, instead of 
dismissing ‘the Insolvency Petition, 
allowed the Company to be substituted 
as petitioner: The appeal filed by the 
debtors against this order was di 

by the Additional District Judge, 
Ludhiana, on 9th Dec., 1676. The deb- 
tors have preferred the present revision 
petition. 


3. Sbri Krishan Gopal, partner of 
M/s. Singla Trading Company (Creditor 
No. 5), is said to have died on 29th 
Sept., 1977. Creditor No, 5 is not now 
being represented through any other 
partner. Accordingly, learned counsel 
for the debtors. requested for time to 
implead the legal representatives of 
Krishan Gopal. The request was oppos- 
ed by the learned counsel for the Com- 
pany on the ground of dilatory tactics. 
Besides, it was urged that firstly, Credi- 
tor No, 5 along with the other creditors 
having decided not to prosecute the 
insolvency petition had no interest left 
fn the case; as such the right ta prose- 
cute the insolvency petition did not 
survive, Secondly,. reference was made 
to the Rules framed by the Punjab and 
Haryana High Court in the exercise of 
its pawers conferred under Article 225 
of the Constitution of India, Amended 
Rule 2-B under Order XXII of the Code 
of Civil Procedure reads :— 

“The duty to bring on record the 

legal representatives of the deceased- 
defendant shall be of the heirs of the 
deceased and not of the person who is 
dominus litis.” 
None of the heirs of Shri Krishan 
Gopal have so far chosen to be implead- 
ed, Thirdly, learned counsel for the 
Company relied on M/s, Ram Saran 
Dass Tara Chand v. Ram Richhpal, ILR 
(1961) 2 Punj 507: (AIR 1963 Punj 206) 
to the. effect that the provisions o 
Order XXII of the Code do not apply to 
a revision petition. For the foregoing 
reasons, learned counsel for the debtors 
did not press bis request for adjourn- 
ment to implead the legal representa- 
tives of Shri Krishan Gopal deceased. 

4, Coming now .to the merits of the 
case, Section 16 of the Provincial In- 
solvency Act provides :— 

“Where the petitioner PREN not proce- 
ed with due diligence on his petition, 
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the Court may substitute as petitioner 
any other creditor to whom the debtor 


“may be indebted in the amount requir- 


ed by this Act in the case of a petition- 
ing creditor.” 
Section 16 of the Act clearly speaks, 
of substitution of the petitioning creditor 
by another creditor, Before the two 
Courts below the Company has been 
able to satisfy its claim for substitution. 
None of the grounds urged against the 
Company has been taken up before me. 
Learned counsel for the debtors raised 
entirely a new point based on the facts 
stated in para 4 of the Company's appli- 
cation dated 30-9-1975 which reads:— 
“That the applicant (The Delhi Cloth 
& General Mills Co, Ltd.) is one of the 
creditors of respondent No, 1 M/s, Vinod 
Trading Company, Lalu Mal Street 
Ludhiana which is constituted arid re- 
presented by respondents Nos. 4, 5, 8 & 
8.” i 
Thus the inference drawn was that | 
debtors Nos, 2, 3 and 7 were not the 
debtors of the Company. On the other 
hand learned counsel for the Company 
urged that para 4 quoted above be not 
taken in isolation. From the particulars 
of the eight debtors on record, learned 
counsel for the Company spelt out the 


following relationship between them 
inter se i . 
ANAND SARUP 


(Debt. r No. 4) 
| 





; D g eH - 
Ramesh Kumar Vinod Kumar 
(Debtor No 5) (Debtor No. 6) 


Usha Gupta (Debtor No. 7) and Jeet 
Wati (debtor No. 8) are the wives of 
Ramesh and Anand Sarup respectively. 
My attention was then drawn to para 
No, 6 of the insolvency petition wherein 
debtors Nos, 4, 5, 6, 7 and 8 were alleg- 
ed to be the partners of the above- 
named three firms (debtors Nos, 1 to 3). 
Learned counsel for the Company 
pointed out that the composition of the 
three firms, the partners whereof were 
debtors Nos, 4 to 8, was a complicated 
one, If at any stage it was shown to the 
Insolvency Judge that debtors Nos, 2, 3 
and 7 were not the debtors of the Com- 
pany even indirectly, their names be 
struck off, Support in this regard ‘was 
sought from Ram Kishan v. Jlamdin, 
AIR 1931 Lah 384, The relevant part of 
the head-note reads :— 


“where a petition was presented in 


` the Insolvency Court. for the adjudica- 


244 P.&H. 


tion of two majors, four minors and two 
- widows as insolvents on ground that all 
of them had incurred joint liability and 
. had committed acts of insolvency, 

Held: that in such cases the peti- 
tioner should be allowed to amend the 
petition by striking out the names of 
the unnecessary parties and to proceed 
against those that are capable of ad- 
judication.” 


§ For the foregoing reasons I do 
not find any merit in the revision peti- 
tion, The same is, therefore, dismissed 
with costs, 

6. After the announcement of the 
judgment learned counsel for Delhi 
Cloth & General Mills, Delhi Co, Ltd. 
has requested for fixing a date for the 
appearance of the parties before the In- 
solvency Judge, Ludhiana because other- 
wise the proceedings will unnecessarily 
be delayed, That being so, the parties 
- through their counsel are directed to 
appear before the Insolvency Judge 
. Ludhiana, on 12-12-1977, 

Revision petition dismissed. 


AIR 1978 PUNJAB & HARYANA 244 
FULL BENCH 
A. D, KOSHAL Actg. C. J.. 

D, S. TEWATIA, BHOPINDER SINGH 
DHILLON, M. R. SHARMA AND 
SURINDER SINGH, JJ. 

Sant Singh and others, Petitioners v. 
The State of Haryana and others, Res- 

pondents, 

Civil Writ Petition No, 1927 of 1977, 
D/- 13-9-1977. 


(A) Punjab Agricultaral Pests, Dis- 
„eases and Noxious Weeds Act (4 of 1949), 
S. 6A — Scope and object, 


Section 6A as inserted by Haryana Act 
29 of 1969 gives additional powers to the 
State Government to act on behalf of 
the occupiers of land for carrying out 


preventive and remedial measures in- - 


cluding the destruction -of pests, plant 
diseases etc, at their cost whenever it is 
felt that such measures should be carri- 
ed out immediately. The law originally 
enacted did not authorise the State 
Government to step in even if it was 
of the opinion that it was necessary to 
take immediate - measures to eradicate 
any pest, plant disease or noxious weed 
‘from the first’ notified area It has to 
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Sant Singh v. State (FB) ` 


A LR 
adopt the cumbersome procedure . of 
first calling upon the occupiers of the | 
land to take measures for their eradi- 
cation on their own and it could act on 
their behalf only if they failed to-do so. 
The provisions of the Act as originally 
enacted were regarded insufficient by | 
the Legislature to cope with-the situa- 
tion and precisely for this reason it 
decided to arm the Government with 
additional powers to be exercised in the 
manner laid down under Section 6-A 
of the Act, (Paras 7, 9) 


(B) Punjab Agricultural Pests, Dis- 
eases and Noxious Weeds Act (4 of 


1949), S. 6A — Order under by State 
Government for aerial spraying — | 
Notice and opportunity of hearing to 


persons concerned not necessary as 
Section 6A excludes such principles of 
natural justice by necessary implication. — 


Whether the exercise of a power 
conferred should be made in accordance 
with any of the principles of natural 
justice or not depends upon the express 
words of the provision conferring the 
power, the nature of the power confer- 
red, the purposes for which it is con- 
ferred and- the effect of the exercise of 


_ that power, AIR 1971 SC 40 Rel, on. 


(Para 10) 


Before the Government resorts to 
action under Section 6A of the Act the 
Government always takes into consi- 
deration the reports submitted by the 
experts based on their scientific obser~ 
vations, In actual practice, it is they 
who recommend immediate remedial 
measures to be adopted. It is a matter 
of common knowledge that noxious 
pests can multiply to alarming propor- 
tions within a short span of time and 
have to be destroyed within a shortest 
possible. time, Thus, the time factor 
involved in the process prima facie 
negatives the practical efficacy of the 
introduction of principles - of natural 


justice, (Para 11} 


If the Legislature, for good and valid 
reasons, lays down that an occupier of 
land must receive a compulsory service 
under given circumstances ft is not open 
to him to turn round and say that he 
does not need it, Nor is it open to the 
High Court to override the opinion of 
the experts and the decision of a res- 
ponsible Government and to hold that 
such a service is really not needed by 
the occupiers of land, AIR 1954 SC 282, . 
Ref, (Para 13} 
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` On the basis of the tripple test laid 
down by the Supreme Court of India 
in AIR 1971 SC 40, it would neither be 
safe nor proper to engraft principles 


of natural justice in section 6-A of the | 


Act by a process of judicial interpreta- 
tion, Even otherwise, it can safely be 
` assumed that the Legislature itself 
appears to have: negatived the applica- 
tion of such principles to this situation. 
The ‘unamended Act did provide that an 
authorised Inspector should enter upon 
the land after notice to its occupiers 
and he should undertake remedial mea- 
sures only on their failure to do so 
But when it authorised the State Gov- 
ernment to take immediate action it 
advisedly refrained from making any 
provision of notice in section 6-A of 
the Act, Therefore the section does not 
require the State Government to issue 
any prior notice to the occupiers of 


land which it undertakes to adopt re . 


medial measures at their cost, 
(Paras 14, 15) 


(C) Poojab > Agricultural Pests, Dis- 
eases and Noxious Weeds Act (4 of 
1949), S. 6A — Constitutional validity — 
Provisions not violative of Art. 19(1)(é) 
of the Constitution., (Constitution of 
India, Art, 19(1)(f)). 


S, 6A is not violative of the funda- 
mental right of the petitioners gua- 
ranteed under Art, 19(1)(f) of the Con- 
stitution, The section which provides 
for eradication of insect pests before 
they assume menacing proportions can- 
not be held to travel beyond the ambit 
of reasonable restrictions on the right to 
enjoy property, AIR 1865 SC 124 Dist. 

(Para 16) 


There is no justification to hold that 
Section 6-A of the Act confers wide 
and arbitrary powers on the Govern- 
ment to charge spraying expenses from 
. the occupiers of land, A perusal of sub- 
` section (2) of this section shows that 
only the cost of the measures carried 
out are payable by an occupier of land 
in such proportion as may be determin- 
ed by the State Government, The use 
of the word ‘cost’ clearly implies that 
the Government will perform the spray- 
ing operations on no profit no loss 
basis, The statute gives sufficient guide- 
lines to control the actions of the 
Government, ‘(Para 17) 


If the State Government decides to 
make some profit out of this venture 
or does not apportion the cost in. an 


equitable manner it shall be open to 
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the affected occupiers of land ‘to chal~ 
lenge that action of.the State Govėrn- ` 
ment but the section itself cannot be 
held as unconstitutional on the ground 
that it confers wide and arbitrary 
powers on the State Government, Case 
law referred. (Para 20) 

(D) Punjab Agricultural Pests, Dis- 
eases and Noxious Weeds Act (4 of 
1949) S. 6A — Chief Minister of State ` 
sanctioning air spraying operation by 
passing -order on particular date — 
Costs of aerial spraying conducted be- 
fore such date cannot be recovered from 
occupiers of land — But so far as 
operations conducted after such date 
they are under obligation to pay the 
cost, (Para 21) 
Cases Referred: Chronological Paras 
AIR 1871 SC 40: 1970 Serv LR 748: 


1971 Lab IC 8 10 . 
AIR 1968 SC 1232 17 
AIR 1965 SC 124 - 16 
AIR 1957 SC 397 18 
AIR 1956 SC, 44 ; 18 
AIR 1956 SC-246 18 - 
AIR 1954 SC 282 12 
AIR 1954 SC 411 : .19 


(1905) 199 US 552: 50 Law Ed 305 . 
People of the State of New. York v: 
John E Van De Carr . 18 

(1897) 165 US 150: 41 Law Ed 666, 
r Colarado & S. F. R. Co. v. W. a 


P. C. Mehta, for Petitioners; A. S. 
Nehra, -Addl. Advocate General Har- 
yana with Naubat Singh Addl. Advo- 
cate General Haryana, for Respondents, 

M. R. SHARMA, J.:— Whether the 
State Government can validly subject 
the lands of the petitioners to compul~ 
sory aerial sprayings at thefr cost is the 
short question involved in . Civil Writ 
Petitions Nos, 1927, 2013, 1882 and 2008 
of 1977, which are almost similarly 
worded. They are being disposed of by 
this common judgment, 


2. The State Government has order 
ed the impugned action in exercise of 
powers conferred upon it under sec- 
tion 6-A of the East Punjab Agricul- 
tural Pests, Diseases and Noxious Weeds 
Act, 1949 (hereinafter called the Act). 


3. The grievances made are that the 
petitioners have already sprayed their 
cotton crops grown on small and isolat~ 
ed plots of land, and that the aerial 
spraying, besides damaging other crops 
and being injurious to animal life 
would burden them with spraying costs 
at the rate of Rs. 40/-- per acre which 
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is almost eight times that cost of ground 
spraying, It has also been alleged that 
before ordering spraying operations, 
some of the mandatory provisions of 
the Act have not been complied with 
inasmuch as the Inspector appointed 
under the Act did not enter upon their 
lands for finding out whether there 
were any pests, diseases’ or noxious 
weeds on their lands and whether pre- 
ventive. or remedial measures, or both 
of them, were required to be taken to 
combat such pests or diseases etc, as 
laid down in Section 5 of the Act. With 
reference to Section 6 of the Act, it was 
submitted that the Inspector appointed 
under the Act had to come to the con- 
clusion that the preventive or remedial 
-measures mentioned in- the notification 
issued under section 3 of the Act had 
not been carried out and thereafter he 
has to call upon the occupiers of the 
land concerned by a notice. in writing 
to carry out such preventive or reme- 
dial measures within the time to- be 
` specified in such notices, It -is only 
when occupiers fail to comply with 
such notices that the Inspector can 
` carry out at the expense of the occu- 
` piers the preventive or remedial mea- 
sures mentioned in such notices, In the 
absence of adopting this elaborate 
procedure, no spraying charges can be 
recovered from the petitioners, The 
constitutional -validity of Section 6-A 
of the Act has also been challenged on 
the grounds that it infringes the Funda- 
mental Right of the petitioners guaran- 
teed under Article 19(1) of the Consti- 
tution besides conferring arbitrary 
powers on the State Government to fix 
exhorbitant spraying charges, The exist- 
ence of an order passed under this 
section by the State Government was 
also challenged, 


4. On behalf of the Feipandinis it 
has been stated that the impugned 
action was being taken on the advice of 
technical experts of the Department of 
Agriculture, It was denied that the 
aerial spraying would cause any damage 
to other crops or animal life, It was 
conceded that no notice was given to 
the occupiers af land but it was further 
clarified that notices were required to 
be given only if the authorities acted 
under sections 5 and 6 of the Act and 
not when the Government ordered 
aerial spraying under section 6-A of the 
Act, The last mentioned section did not 
require any notice to be given to the 
land-dwners. Regarding the cost of 
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cludes a local 


A. LR, 


spraying, it was stated that small and 
marginal farmers shall charged 
Rs, 17/- and 22/- per acre and not 
Rs. 40/- per acre as alleged in the peti- 
tion, Last of all, it was submitted that 
all the provisions of the Act were con- , 
stitutionally valid and a proper order 


` under Section 6-A of the Act had been 


passed by the State Government. 


5. At the very outset, it becomes 
necessary to examine the provisions of 
the Act, as it stood at the time of its 
inception, Section -2 is the definition 
clause, Sub-section. (1) of this section 
defines ‘insect pest’ to mean any insect 
or other invertebrate animal which has. 
been declared to be an insect pest by 
notification under Section 3. Sub-sec- 
tion (2) of this section defines an 
‘Inspector’ to mean an Inspector ap- 
pointed under section 10, Sub-section (3) 
defines a ‘Notified area’ to mean an 
area specified in the notification issue 
under Section 3 in which a declaration 
made under the said section shall remain 
in force, Sub-section (4) of this section 
defines ‘noxious weed’ to mean any 
weed declared to be a noxious weed by 
notification under Section 3, Sub-sec- . 
tion (5) of this section defines an ‘occu- 
pier’ to mean the person having for the 
time being the right of occupation of 
any land or premises or his authorised 
agent or any person in actual occupa- 
tion of the land or premises and in- 
authority having such 
right of occupation or in such actual 
occupation, According to sub-section (6) 
of this section a ‘Plant’ includes 
agricultural or horticultural crops, trees, 
bushes, or herbs or the seed, fruit oz 
any other part thereof which is used 
for. food of man or beast or for any 
purpose in connection with art or 
manufacture. Sub-section (7) of this 
section defines'a ‘plant disease’ to mean 
any fungoid, bacterial virus, parasitical 
or other disease declared to be a plant 


‘disease by notification under Section 3 


of the Act, Section 3 of the Act em- 
powers the Government to declare insect 
pests, plant diseases and noxious weeds 
and direct measures to eradicate or 
prevent them, Section 4 lays down that 
on the issue of a notification under Sec- 
tion 3, every occupier within the notifi- 
ed area shall be bound to carry out the 
preventive or remedial measures men- 
tioned in such a notification. Section 5 
empowers an Inspector to enter upon 
any land or premises after giving the 
prescribed notice to the occupier thereof 
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for the purpose of ascertaining whether 
there is any insect pest, plant disease or 
noxious weed on such land or premises, 
and whether preventive or remedial 
measures, or both of them, as the case 
may be, mentioned in the notification 
under Section 3 of the Act, have been 
carried out. Section 6 lays down 
that if on an inspection of any land or 
premises under section 5, the Inspector 
finds that there is any insect pest, plant 
disease or noxious weed on such land 
or premises and that the preventive or 
remedial measures mentioned in the 
notification issued under section 3 have 
not been carried out, he may, subject to 
any general or special orders of the 
State Government, call upon the occu- 
pier of such land or premises, by notice 
in writing to carry out such preventive 
or remedial measures within the time 
specified in the notice. The occupier of 
land is entitled to question the notice in 
appeal within seven days from the date 
of the service upon him of the said 
notice. The appellate authority is also 
empowered to extend the time specified 
in the notice and such an order is to be 
treated as final and conclusive and in- 
capable of being called in question in 
any court, Section 7 lays down that on 
the failure of an occupier to comply 
with the notice under Section 6 of the 
Act, the Inspector may carry out at the 
expense of the occupier the preventive 
or remedial measures mentioned in the 
notice, The cost of such measures shall 
be payable by the occupier and shall 
be recoverable from him as arrears of 
land revenue, The order passed by the 
Inspector is also appealable and the 
latter order is incapable of being called 
in question in any court, Section 8 
places a duty’on certain village officers 
to report appearance of insect pest, 
plant diseases or noxious weeds in their 
respective areas, Section 9 relates to 
offences and penalties, Section 10 em- 
powers the State Government to ap- 
point a person as an Inspector for a 
local area by a notification in the official 
gazette, Section 11 relates to the bar of 
suits or other legal proceedings against 
the State Government or any officer of 
the State Government in respect of 
anything done in good faith under the 
provisions of this Act, Section 12 em- 
powers the State Government to 
. delegate its powers to any officer. Sec- 
tion 13 empowers the State Government 


to make rules for carrying out the pur- 
poses of this Act, 
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6. In short, the Act provides an 
elaborate machinery for the protection 
of crops from insect pests and other 
noxious weeds, The State Government 
has to issue a notification under Sec 
tion 3 of the Act to declare insect pest 
for a particular area and to direct the 
carrying out of such preventive or 
remedial measures as may be necessary 
in order to eradicate such pests, diseases 
or noxious weeds from that area or to 
prevent their spread or re-appearance. 
After the issuance of the notification, 
the authorised Inspector can, after giv- 
ing prescribed notice to the occupier, 
enter upon his land to find out whether 
any insect pest, plant diseases or noxious 
weeds have been removed or not, If he 
finds that the same have not been re- 
moved, he can call upon the occupier to 
remove them within the specified period. 
On the failure of the occupier to do so, 
the Inspector can order the remedial 
and preventive measures to be adopted 
at the cost of the occupier, which is re- 
coverable as arrears of land revenue. 
This Act was amended by Haryana Act 


No. 29 of 1969, which received the 
assent of the ` Governor of Haryana on 
September 2, 1969, By section 3 of the 
Amendment Act, a new section to be. 


numbered as 6-A was inserted in the 
principal Act after Section 6, It reads as 
under :— 


“6-A. Power of State Government 
to get measures carried out. (1) Not- 
withstanding . anything contained in 
this Act, where it appears to the 
State Government that it is neces- 
sary to take immediate measures to 
eradicate any pest, plant disease or 
noxious weed from any area notified 
under Section 3, it may, at the .expense 
of all the occupiers in such area, cause 
to be carried. out such preventive or 
remedial measures, including the des- 
truction of any pest, plant disease or 
noxious weed or any plant, as the State 
Government may deem necessary, 


(2) The cost of any measures carried 
out under sub-section (1) shall be pay- 
able by each occupier in such area in 
such proportion as may be determined 
by the State Government on demand 
made to him within a period of thirty 
days from the date of such demand and 
if not so paid, shall be recoverable 
from him as an arrear of and revenue.” 


7. This section begins with a non 
obstante clause and purports to give 
additional powers to the State Govern- 
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ment to act on behalf of the -occupiers 
of land for carrying out preventive and 
remedial measures including the des- 
truction of pests, plant diseases etc, at 
their cost whenever it is felt that such 
measures should be carried out imme- 
diately, 


. 8. The other amendments introduced 
by the Amendment Act do not deserve 
to be noticed, 


9. When the provisions of the: Act as 
enacted to begin with are considered 
_along with Section 6-A of the Act intro- 
duced by Haryana Act No, 29 of 1969, 
‘it becomes obvious that the law origi- 
nally enacted did not authorise the 
State Government to step in even if it 
was of the opinion that it was neces- 
‘sary to take immediate measures to 
. [eradicate any pest, plant disease or 
noxious weed from the first notified 
area, It has to adopt the cumbersome 
procedure of first calling upon the 
occupiers of the land to take measures 
for their eradication on their own and 
it could act on their behalf only if they 
failed to do so. The provisions of the 
Act as originally enacted were regard- 
ed. insufficient by the Legislature to 
cope with the situation and precisely 
for this reason it decided to arm the 
Government with additional powers to 
be exercised in the manner laid down 
under Section 6-A of the Act, On June 
17, 1977, the Government did issue a 
notification under Section 3 of the Act 
declaring therein the pests which were 
injurious to cotton crops grown in 
specified areas and calling upon the 
occupiers of land -to adopt preventive 
and remedial measures which consisted 
of aerial/ground spraying with cer- 
_ tain ‘pesticides, After the issuance of 
this notification the authorised Inspec- 
tor could, under the law, enter upon 
the land of occupiers to see whether 
the pests etc, had been removed or not. 
If he found the same had not been done 
he could call upon the occupier concern- 
ed by a notice in writing to do so 
within a specified period, and on hbis 
failure to do so to carry out the reme- 
dial or preventive measures at his cost. 
But as stated in the written statement 
filed by the respondents, the authority 
concerned did not act under Section 6 
of the Act, In this situation, the question 
of issuing any notice to the occupier of 
land did not at all arise, 


10. The State Government. has order- 
ed the aerial spraying at the cost of the 
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occupiers of land under section 6-A of 
the Act, The question which calls for 
determination is whether the occupier 
of land should have been heard before 
introducing this measure? The Section 
itself does not provide any notice to be 
given to them, Even so, should we read 
this provision consistent with the prin- 
ciples of natural justice or not? In this 
respect. the following observations made 
by the Supreme Court in Union of 
India v, J. N, Sinha, 1970 Serv LR 748: 
(AIR 1971 SC 40) provide a clear guide- 
line (at p. 42 of ATR) :— : 


“It is true that if a statutory provi- 
sion can be read consistently with the 
principles of natural justice, the Courts 
should do so because it must be pre- 
sumed that the legislatures and the 
statutory authorities intend to act in 
accordance with the principles of na- 
tural justice, But if on the other hand 
a statutory provision either specfically 
or by necessary implication excludes the 
application of any or all the principles 
of natural justice then the Court cannot 
ignore the mandate of the Legislature 


or the statutory authority and read into > 


the concerned provision the principles 
of natural justice. Whether the exercise 
of a power conferred should be made 
in accordance with any of the princi- 
ples of natural justice or not depends 
upon the express words of the provision 
conferring the power, the nature of 
the power conferred, the purposes for 
which it is conferred and the effect of 
the exercise of that power.” 


11, As indicated earlier, the Govern- 
ment resorts to action under Section 6A 
of the Act when it is of ‘the opinion 
that remedial and preventive measures 
are immediately required for eradicat- 
ing the noxious pests from the cotton 
crop, Before doing so, the Government 
always takes into consideration the 
reports submitted by the experts based 
on their scientific observations,. In actual 
practice, it is they who recommend im-« 
mediate remedial measures to be adopt- 
ed. Even otherwise, being public ser- 
vants and acting in discharge of their 
official duties, law. presumes that they 
would make such reports only when 
the cotton crop is required to be saved 
from a real catastrophe. It is a matter 
of common knowledge that noxious 
pests can multiply to alarming propor- 
tions within a short span of time and 
have to be destroyed within a shortest 
possible time, Thus, the time factor 
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involved in the process prima facia 
negatives the practical efficacy of the 
introduction of principles of natural 
justice, 

12. The operation involved is cer 
tainly in- the nature of a compulsory 
service to the occupiers of land, Lay 
farmers cannot be expected to forewarn 
themselves of this type of a danger to 
their crops. The menace erupts at one 
place or places and soon spreads to the 
areas scattered far beyond, Even if the 
appearance of these pests is noticed by 
some farmers, they may not be able to 
assess the magnitude of the danger. 
Some of them: being more vigilant may 
adopt some measures of eradication on 
their own and feel satisfied even though 
the danger is not completely eradicated. 
Some may resign themselves to fate 
and some may not be in a position to 
incur the ‘expenditure required at that 
particular hour, In these circumstances 
it is not only proper but also necessary 
for the Government to intervene with- 
out any loss of time. Whether out of 
ignorance or out of poverty or sheer 
recalcitrance the occupiers of land may 
- not like to have this service but it is too 
late in the day to suggest that this ser- 
vice cannot be forced on them, In the 
Commr, Hindu Religious Endowments, 
Madras v, Sri Lakshmindra Thirtha 
Swamiar, AIR 1954 SC 282, 
observed (at p: 295): 

“We think that a careful examination 
will reveal that the element of compul- 
sion or coerciveness is present in all 
kinds of imposition, though in different 
degrees and it is not totally absent in 
fees, This, therefore, cannot be made 
the sole or even a material criterion for 
distinguishing a tax from fees.” 


13. It is no doubt true that the afore- 
mentioned observations were made by 
the Supreme Court while distinguishing 
a fee from a tax but the cost of aerial 
spraying also’ represents a quid pro quo 
for a service, If the Legislature, for 
‘good. and valid reasons, lays down that 
an occupier of land must receive a com- 
pulsory service under given circum- 
stances, it is not open to him to turn 
round and say that he does not need it. 
Nor is it open to this Court to over- 
ride the opinion of the experts and the 
decision of a responsible Government 
and to hold that sucha service is really 
not needed by the occupiers of land. 


14. We may now consider the results 
which might follow on account of the 


it was 
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inaction of ‘the State Government to 
undertake immediate remedial measures. 
Firstly, it could validly be accused of 
not obeying a legislative mandate con- 
tained in this section, Secondly, the 
crops grown in a large area might be 
completely wiped out resulting in loss 
of. income to the farmers and some 
revenue to the State Government, If 
the principles of natural justice are 
introduced by implication in Section 6-A 
of the Act, the ultimate decision to be 
taken by the Government would have 
to be sufficiently delayed for, a notice 
has to be a reasonable notice so that 
the person concerned may have 
enough time to prepare his case to be 
presented before the State Government. 
If this procedure is adopted, the cotton 
crop might itself suffer such damage}. 
which is beyond repair, In the ulti-| . 
mate analysis, the interests of the 
occupiers of land alone would become 
a casualty in the process, 


15. In short on the basis of the 
tripple test laid down by the Supreme 
Court of India it would neither be safe 
nor proper for us to engraft principles 
of natural justice in Section 6-A of the 
Act by a process of judicial interpreta- 
tion: Even otherwise, it can safely be 
assumed that the Legislature itself 
appears to have negatived the applica- 


_ tion of such principles to this situation. 


The unamended Act did provide that an 
authorised Inspector should enter upon 
the land after notice to its occupiers 
and he should undertake remedial mea- 
sures. only on their failure to do so. 
But when it authorised the State Gov- 
ernment to take immediate action it ad- 
visedly refrained from making any 
provision of notice in Section 6-A of 
the Act, We are accordingly of the view 
that this, section does not require the 
State Government to issue any prior 
notice to the occupiers of land which 
it undertakes to adopt remedial mea- 
sures at their cost, 


16. For the proposition that this sec- 
tion was violative of the fundamental 
right of the petitioners as guaranteed 
to them under Article 19(1)(f) of the 
Constitution, reliance was placed on 
State of Madhya Pradesh v, Champalal, 
AIR 1965 SC 124. In that case, the 
Supreme Court was concerned with the 
constitutional validity of Bhopal Recla- - 
mation and Development of Lands — 
(Eradication of Kans) Act, 1954, Sec- 
tion 4 of that Act lays down that ifthe 
Government is of the opinion that any 
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area is infested with Kans it may, by 
notification, declare such area giving 
full particulars thereof to be a Kans 
area for the purposes of that Act, After 
the issue of the notification, a Reclama- 
tion Officer is empowered to enter upon 
the land and take possession thereof 
for such period as may be neces 
sary for the purpose of eradication of 
Kans therefrom, Section 6(2) of that 
Act lays down that no person shall 
use the notified land for any purpose 
till such date as the Reclamation Officer 
after completion of the reclamation and 
demarcation operations, may by notiñ- 
cation in the official gazette specify for 
the restoration of the same to the 
person who was on the date of the 
taking over in lawful possession of the 
same or was entitled to such possession, 
The proviso appended to this sub-sec~ 
tion provides that no revenue shall be 
charged from the land-owner for the 
period during which the land has so 
remained in the possession of the Re- 
clamation Officer, There is no provision 
in that Act for entertaining objections 
‘to the effect that some areas were not 
Kans affected as the same had been 
admittedly cleared on an earlier occa~ 
sion, In this situation, the Supreme 
Court held the provisions of sub-sec« 
tions (1) and (4) of Section 4 of that 
Act as being arbitrary and imposing 
unreasonable restrictions on the right 
of a citizen to hold and enjoy property 
within the meaning of Article 19({1}(f) 
of the Constitution, Apparently the 
ratio ‘of the case decided by the 
Supreme Court does not apply to the 
facts and circumstances of the instant 


case, Firstly, the land remains in the 
occupation of its occupier, Secondly, 
eradication of insect pests from the 


land cannot be equated with its eradi- 
cation from Kans weeds, The weeds 
may take sometime to grow and may 
be eradicated from land even when 
they are lying fallow but insect pests 
are much more menacing and they 
may wipe out the entire crop in a 
short span of time, A law which allows 
the latter to be destroyed before they 
assume menacing proportions cannot be 
held to travel beyond the ambit of 
reasonable restrictions on the right: to 
_jenjoy property, 


17. We find no justification to hold 
that Section 6-A of the Act confers 
wide and arbitrary. powers on the 
Government to charge. spraying ex- 


a Qer 


‘clearly implies 


perusal of sub-section (2) of this Sec- 


tion shows that only the cost of the 
measures carried out are payable by an 
occupier of land in such proportion as 
may be determined by the: State Gov- 
ernment, The use of the word ‘cost’ 
e that the Government 
will perform the spraying operations 
on no-profit~no-loss basis, The statute 
gives sufficient guidelines to control the 
actions of the Government. In the 
Municipal Corporation of Delhi v, Birla 
Cotton, Spinning and Weaving Mills, 
Delhi, AIR 1968 SC 1232, it was ob- 
served by their Lordships of the 
Supreme Court — (At p. 1244), 


“What guidance should be given and 
to what extent and whether guidance 
has been given in a particular case at 
all depends on a consideration of the 
provisions of the particular Act with 
which the Court has to deal including 
its preamble, Further, it appears to us 
that the nature of the body to which 
delegation is made is also a factor to 
be taken into consideration in deter- 
mining whether there is sufficient guid- 
ance in the matter of delegation,” 


18-19. The law does not require that 
the Legislature itself should. lay down 
every minor detail about the manner 
in which the policy of the statute 
should be worked out, The necessary 
guidelines commensurate with the wis- 
dom and responsibility of the delegate 
need only be laid down, The delegate 
in the instant case. is the responsible 
State Government and the use of the 
word ‘cost’ is sufficiently indicative of 
the Legislative intent, Nor is it open 
to us to assume that a democratic Gov~ 
ernment which has to periodically face 
a predominently rural electorate shall 
not perform its duty in accordance with 
the letter and spirit of the law. In 
Pannalal Binjraj v. Union of India, AIR 
1957 SC 397, it was observed as under 
(at p. 408); 


“It may also be remembered that 
this power is vested not in minor offi- 
cials but in top-ranking authorities like 
the Commissioner of Income-Tax and 
the Central Board of Revenue who act 
on the information supplied to them by 
the Income-tax Officers concerned, This 
power is discretionary and not neces- 
sarily discriminatory and abuse of 
power cannot be easily assumed where 
the discretion is vested in such high 
officials, (Vide Matajog Dobey v. H, G 
Rh ATR QRA Ci Ad There jf mores 


Bye} 
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over a presumption that public officials. 
will discharge their duties honestly and 
in accordance with the rules of law. 
(Vide People of the State of New York 
v, John E, Van De Carr, etc, (1905) 199 
US 552:50 Law Ed 305). It thas also 
been observed by this Court in 
Thangal Kunju Musaliar v. M, Venkita- 
chalam Potti, (1955) 2 SCR 1196) : (AIR 
1956 SC 246), with reference to the 
possibility of discrimination between 
assessees in the matter of the reference 
of their cases to the Income-tax In- 
vestigation Commission that ‘it is to be 
presumed unless the contrary were 
shown, that the administration of a 
particular law would be done “not with 
an evil eye and unequal hand” and the 
selection made by the Government of 
the cases of persons to be referred for 
investigation by the Commission would 
not be discriminatory’. 


This presumption, however, cannot 
be stretched too far and cannot be 
carried to the extent of always holding 
that there must be some undisclosed 
and unknown reason for subjecting cer 
tain individuals’ or corporations to 
hostile and discriminatory treatment; 
(vide Gulf, Colorado & S. F. R. Co. v, 
W. H. Ellis (1887) 165 US 150: 41 Law 
Ed 666. There may be cases where im- 
proper execution of power will result 
in injustice to the parties, As has been 
observed, however, the possibility of 
such discriminatory treatment cannot 
necessarily invalidate the legislation 
and where there is an abuse of such 
power, the parties aggrieved are not 
without ample remedies under the law. 
(Vide Dinabandhu Sahu v, Jadumoni 
Mangaraj (1955) 1 SCR 140 at P. 146: 
(AIR 1954 SC 411 at P, 414), What will 
be struck down in such cases will not 
be the provision which invests the 
authorities with such power but the 
abuse of the power itself.” 


20. If the State Government decides 
to make some profit out of this venture 
for does not apportion the cost in an 
equitable. manner it shall be open to 
the affected occupiers of land to chal- 
lenge that action of the State Govern- 
ment but the section itself cannot be 
held as unconstitutional on the ground 
that it confers wide and arbitrary 
powers on the State Government, 


21. Last submission made was that 
the State Government or the authority 
empowered as such had not taken any 
decision contemplated by Section 6-A 


Sagarmal v. Gulab Chand (Narula C. J.) 
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of the Act, The learned Counsel ap- 


-pearing on behalf of the State of Har- 


yana has placed before us the concern- 
ed office files which reveal that the 
Chief Minister of the State sanctioned 
these operations on being informed by 
proper authorities that immediate 
aerial spraying was needed to save the 
cotton crop, This order was passed on 
August 9, 1077, It is, therefore, obvious 
that the occupiers of land cannot be 
burdened with the cost of aerial spray- 
ing, if any, conducted before that date. 
They shall, however, be under an obli- 
gation to pay the cost of aerial spray- 
ing conducted after August 9, 1977, in 
respect of the standing cotton crop, ` 


22. No other point was raised 
before us, 
23. For the reasons mentioned above, 


these petitions deserve to succeed only 
to the extent indicated above and we 
order accordingly, In the circum“ 
stances, however, there shall be no 
order as to costs, . 
A. D. KOSHAL, Ag. C. J.:— I concur, 
D. S. TEWATIA, J.:— I also concur. 
BHOPINDER SINGH DHILLON, J. :—~ 
I agree. . l 
SURINDER SINGH, J.:— I agree, 
Order accordingly. 
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R. S. NARULA, C. J. 
Sagarmal, Petitioner v. Gulab Chand 

and others, Respondents. 

Civil Revision No. 1335 of 1976, D/- 
19-10-1977." 

Civil P. C. (5 of 1908), S. 115 — “Case 
decided” — Court admitting disputed 
unregistered document in evidence over- 
ruling objection of other side that it is 
not admissible — Order is not a “case 
decided” — No revision lies against that 
order. AIR 1943 Lah 65 (FB), Followed. 

(Para 1) 

Anno: AIR Comm, C. P, C. (9th Edn.) 
S. 115 N. 4. 

Cases Referred: Chronological Paras 
AIR 1943 Lah 65 (FB) 1 

Hari Mittal, for Petitioner; 

Mittal, for Respondents. 


ORDER :— This petition for revision 
of the order of Shri S. N, Chadha, Sub- 
Judge lst Class, Narnaul, dated July 23, 


*(Against order of S. N. Chadha, Sub. 
J. ist Class Narnaul, D/- 23-7-1976.) - 


LU/AV/E 581/77/VSS, 


G C 
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1976, admitting a disputed unregistered 
document into evidence and overruling 
the objection of the  plaintiff-petitioner 
that it is not admissible in evidence for 
want of compulsory registration under 
S. 17 of the Indian Registration Act, 
must fail on the short ground that no 
revision lies against such an order, as 
held by the Full Bench of the Lahore 
High Court in Bibi Gurdevi v, Moham- 
mad Bakhsh, AIR 1943 Lah 65, in the 
following passage, quoted from the main 
judgment of Dalip Singh, J. (at p. 80):—~ 
“It seems clear to me that if a Court 
decides merely to summon a witness, or 
rejects or admits a document as evi- 
dence in the case, or postpones or ad- 
journs the case, such an order cannot 
possibly be held to be a case decided.” 
No judgment to the contrary has 
been cited, For the reasons assigned 
. above, I am unable to find my way to 
‘interfere with the order ‘under revision 
at this stage, It will of course be open 
to any party to challenge the correctness 
‘of the order in first or second appellate 
proceedings, as the case may be, The 
-petition is dismissed, The parties are 
left to bear their own costs. 
Revision dismissed, 





r 
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HARBANS LAL, J, ; 

Swaran Singh, Petitioner v, Financial 
Commissioner and others, Respondents, 

Civil Writ Petitions Nos. 81 and 113 
of 1975; C, M, No, 1456 of 1977, Dj- 
8-8-1977, afi 

Punjab Land Reforms Act (10 of 
~ 1973), S. 17 —. Applicability — Declara- 
tion of some land of landlord as sur- 
plus — Resettlement of tenants on that 
land — Order of ejectment in proceed- 
ings initiated by landlord — Subsequent 
coming into force of the Act — Order 
ceased to be valid. Eea 


Under the Punjab Security of Land 
Tenures Act, 1953, a landowner conti~ 
nued to be the, owner of surplus land 
even after its utilization and allotment 
to the tenants and was entitled to re- 
, cover rent and even initiate proceed- 
ings for ejectment of the tenants under 
S, 9 of that Act, but under the new 
Act (Punjab Land Reforms Act, 1973) 
his status as the land-owner vis-a-vis 


the tenants came to an end as soon as 


. JU/LU/D956/77/MBR 


the surplus land was utilized and its 
Possession was taken over from him 
under S. 8 of the new Act, or in cases 
where the land had been already utiliz- 
ed under the Land Tenures-Act or the 
Pepsu Tenancy Agricultural Lands Act, 
1955 and owas under the resettled 
tenants, the relationship of landlord 
and tenant was brought to an end on 
4-7-1973 when para 13 of the Scheme 
(framed under the new Act) came into 
operation, After the enforcement of the 
Scheme, those who were resettled on 
the surplus land became allottees of the 
Government and were liable to pay the 
rent to the Government which had be- 
come the owner of the surplus land and 
such resettled tenants after becoming 
allottees ceased to be the tenants of 
the landlord, and thus were not liable 
to pay any rent to the landlord, 
i (Paras 5, 8) 
After the termination of the relation< 
ship of landlord and tenant, the bene 
fit of S, 9 of the Land Tenures Act 
could no longer be available to the ` 
original land-owner vis-a-vis the land 
which had been declared surplus, To 
this extent it cannot be controverted 
that the provisions of the Land Tenures 
Act were inconsistent or in conflict 
with those of the new Act and in such 
a situation S, 17 of the new Act would 
be clearly applicable and the decree or 
order of ejectment passed in favour of 
the landlord and against the tenants 
will cease to have any validity or 
effect, (Paras 6, 8) 


Cases Referred: Chronological Paras 


ATR 1975 SC 1869: 1975 Pun Ly 331 10 
AIR 1974 SC 994; 1974 Rev LR 197 11 


1972 Pun Ly 4 10 
AIR 1987 Punj 297:69 Pun LR 1 (FB) 9 - 
1966 Pun LJ 229 (F. Commr.) 11 

Sarjit Singh, for Petitioner; P, C. 
EKhunger, for Respondent No, 5, 
‘ ORDER :— This order will dis- 


pose of two writ petitions under Arti- 
cles 226. and 227 of the Constitution — 
C, W. No, 81 of 1975 (Swaran Singh v. 
Financial Commissioner, Revenue, Puns 
jab and others) and C. W. 113 of 1975 
(Dalip Singh v, Financial Commissioner, 
Revenue, Punjab and others) for quash-~ 
ing the impugned orders {Annexure 
P, 4 in each petition), dated 21-11-1974 
by which the revision petition filed by 
each of the petitioners was dismissed 
by the Financial Commissioner, Reve- 
nue, Punjab, ordering the ejectment of 
the petitioners from the land in dispute 
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2. Some land. of- Bal Singh respon- 
dent No, 5 (hereinafter to be called the 
Landlord) was declared as surplus, .be- 
ing in excess of the permissible limit, 
under the provisions of the Punjab 
Security of Land Tenures. Act, 1953 
(hereinafter to be called the Punjab 
Act), The petitioners in both these writ 
petitions were resettled on a part of 
the land so declared surplus under the 
Punjab Act and the rules framed 
thereunder, According to the provisions 
of the Punjab Act, the landlord continu- 
ed to be the owner of the land which 
had been declared surplus and thus 
the petitioners after resettlement be- 
came his tenants, As the landlord re- 
fused to accept rent from the peti- 
tioners, the latter filed applications on 
5-5-1970 and 14-5-1970 under Sec- 
tion 14-A (iii) of the Punjab Act for the 
deposit of rent. In order to defeat the 
attempt of the petitioners, the landlord 
submitted an application on 7-8-1970 
under Section 9 of the Punjab Act for 
the ejectment of the petitioners on the 
ground that they had failed to pay 
rent without sufficient cause, In this 
application arrears of rent had been 
claimed for Kharif 1968 to Rabi 1970, 
In the applications filed by the peti- 
tioners, rent as claimed to be due from 
them was deposited under the orders 
of the Assistant Collector, Revenue, on 
25-9-1970 and subsequently the arrears 
of rent as ordered were deposited, 
However, in the proceedings initiated 
by the landlord for the ejectment of 
the petitioners, an order of ejectment 
was passed by the Assistant Collector 
on 7-4~1971 with a finding that the peti- 
tioners had failed to pay the rent re- 
gularly without sufficient cause, Appeals 
filed by the . petitioners against the 
above order failed and were dismissed 
by the Collector by his order dated 
11-1-1972, Another attempt made by the 
- petitioners in revision before the Addi- 
tional Commissioner also failed and the 
revision petitions were dismissed on 
26-8-1973, Further revisions by the 
petitioners were also dismissed by the 
learned Financial Commissioner by the 
impugned orders on 21-11-1974, Tha 
orders of ejectment by the Asstt, Collec- 
tor, the Collector and the Addl. Commis- 
sioner are respectively marked as 
Annexures P, 1, P, 2 and P, 3, It is the 
impugned order, Annexure P, 4, of the 
learned Financial Commissioner in each 
petition which has been challenged, 
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3. It may ‘be mentioned here that 
Dalip Singh petitioner in C. W, 113 of 
1975 continued to be in possession of 
the land in dispute as a result of the 
stay order issued by the Motion Bench. 
However, in the writ petition filed - by 
Swaran Singh, petitioner in C, W. 81 of 
1975, though dispossession was stayed 
by the Motion Bench in the first in- 
stance, but that order was subsequently 
vacated and Swaran Singh petitioner is, 
therefore, not in possession of the -land 
at present, 


4 Before the learned Financial 
Commissioner, the order of ejectment by 
the authorities below was challenged by 
the petitioners on two grounds, Firstly. 
that the petitioners were not liable’ to 
be ejected as they had not failed to 
pay the rent regularly, rather the land- 
lord refused to accept the rent present- 
ed by them, and consequently the peti- 
tioners submitted an application before 
the Assistant Collector for deposit. of . 
arrears of rent before the application 
for their ejectment was filed by the 
landlord, and in pursuance of the 
order of the Assistant Collector rent due 
was duly deposited, Secondly,. that the 
order of ejectment was inoperative 
according to Section 17 of the Punjab 
Land Reforms Act, 1973 (hereinafter to 
be called the new Act) The learned 
Financial Commissioner did not agree 
with either of the contentions of the- 
petitioners and held that Section 17 of 
the new Act was not applicable as the 
provisions of the Punjab Act were not 
inconsistent with any provisions of the 
new Act regarding ejectment of tenants 
on the ground of non-payment of 
rent. Regarding arrears of rent, it was 
held that all the three authorities below 
had concurrently given a finding. of 
fact that both the petitioners had made - 
default in the payment of rent regular- 
ly without sufficient cause and that this 
finding of fact could not be interfered 
with in revision. 

5. The learned counsel for the peti- 
tioners confined his argument to the 
question that the order of ejectment 
passed by the Assistant Collector and 
confirmed by the Collector in appeal 
and then by the Additional Commis- 
sioner in revision was nullified and set 
at naught on account of the operation 


-of Section 17 of the new Act, In order 


to appreciate the contention, Section 17 
of the new Act is reproduced below :— 
“17. No decree or order of any court 


or authority and no notice of eject- 
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“ment shall be valid save to ‘the extent 


to which it is consistent with the pro- 
visions of this Act” 


According to the submission of the 
learned counsel for the petitioners, as 
the order of ejectment by the revenue 
authorities was inconsistent with the 
provisions of the new Act, the same 
ceased to be valid under this provision. 
In support of this contention it is sub- 
mitted that the case of the- petitioners 
is that after the declaration of some 
land of the landlord as surplus, the 
petitioners were resettled on a part of 
that land as tenants before 1970. Under 
the provisions of the Punjab Act, land 
though declared surplus continued to 
remain in the ownership of the original 
landlord. Thus till the enforcement of 
the new Act, the petitioners continued 
to remain the tenants of the original 
landlord, and offered rent to him, As 
-the . landlord refused to receive the 
same, two applications by the peti- 
tioners were made separately in May 
1970 for -deposit of the rent, On_ the 
other hand, an application was made 
by the landlord for ejectment of the 
petitioners on 7-9-1970. The new Act 
was enforced with effect. from 2-4-1973. 
Sections 8 and 11 of the new Act and 
Para 13 of the Punjab Utilisation of 
Surplus Area Scheme, 1973, which was 
framed under Section 11 (2) of the new 
Act and was enforced ‘on 4-7-1973 
(hereinafter to be called the Scheme) 
brought about a drastic change in the 
position of the landlord and the re- 
settled: tenants regarding the surplus 
area, According to Section 8 of the new 
Act, all surplus area, declared as such 
under the Punjab Act and 
` Tenancy and Agricultural Lands Act, 
1955 (hereinafter to be called the Pepsu 
Act), which had not been utilised till 
the commencement of the new Act, 
was to vest in the Government on the 
date on which possession was taken by 
or on behalf of the State Government. 
Under Section 11 (1) of the new Act, 
the surplus area so vested in the State 
' Government under Section 8; was at 
the disposal of the- State Government 
.. which was free to utilize the same in 
any way as it liked, Under Section 11(2) 
of the new Act, the State Government 
was conferred the power to frame a 
scheme for utilizing the land which 


had been declared surplus under the 
Punjab Act or the Pepsu Act, and 
while utilising this surplus land, under 


the Pepsu. 


initiate proceedings for 


"ALR. 


clause (aj of Section 11(2), rights of 
ownership could also. be conferred. by 


the State on the tenants, or under 
clause (b) such land could be allotted 
to the tenants and others mentioned 


therein, According to para 13 of the 
S-heme, the tenants who had been re- 
settled on the surplus area of a land- . 
owner under the Punjab Act or the 
Pepsu Act were to be deemed to be 
allottees of that land in accordance 
with the provisions of the Scheme. 
Para 13 of the Scheme reads as under:— 


“Para 13. A tenant resettled on the 
surplus area of a land-owner (other 
than a land-owner who died before the 
commencement of this scheme) in 
accordance with the provisions of the 
Punjab Law and the rules framed 
thereunder at any time before the 
commencement of the -Act shall be 
deemed to have been allotted land in 
accordance with the provisions of this 
scheme: 


Provided that the provisions of this 
paragraph shall not be applicable where 
the tenant is deemed to have become 
the owner in accordance with clause (b) 
of sub-section (4) of Section 18 of the 
Punjab Law before the commencement 
of the scheme.” 


Under para. 10 of the Scheme, a re- 
settled allottee was liable to make pay- 
ments to’ the Government as specified 
therein and was to become the owner 
either on payment of the full amount 
as specified or after the expiry of 15 
years of the date of possession, which- 
ever was later. Combined reading of 
Sections 8, 11 of the new Act and 
paras 10 and 13 of the Scheme makes 
it clear beyond any doubt that after the 
enforcement of the Scheme on 4-7-1973 
under the new Act, those who were 
resettled on the surplus land under the 
Punjab Act and the Pepsu Act became 
allottees of the Government and were 
liable to pay the amounts as specified 
in para 10 of the Scheme to the 
Government, which had become the 
owner of the surplus land, and such 
resettled tenants after becoming 
allottees, ceased to be the tenants of 
the landlord, and thus were not liable 
to pay any rent to the landlord, 


6. Under the Punjab Act, a land- 
owner continued to be the owner ofj 
surplus land even after its utilizati 
and allotment to the tenants and w 
entitled to recover rent and even 
ejectment of 
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the tenants under Section 9° of that Act, > 
but’ under the new Act his status’. as 


the land-owner vis-a-vis the tenants 
came to an end as soon as the surplus 
land was utilized and its possession was 
taken over from him under Section 8 
of the new Act, or in cases where the 
land had been already- utilized under 
the Punjab Act or the Pepsu Act and 
was under the resettled tenants, tha 
relationship of landlord and tenant was 
brought to an end on 47-1973 when 
para 13 of the Scheme came into ope- 
ration, After the termination of the 
relationship of landlord and tenant, the 
benefit of Section 9 of the Punjab Act 
could no longer be available to the 
original land-owner vis-a-vis the land 
which had been declared surplus, To 
this extent it cannot be controverted 
that the provisions ` of the Punjab Act 
were inconsistent or in conflict with 
those. of the new Act and in such a 
situation Section 17 of the new Act 
would be clearly applicable and the 
decree or order of. ejectment passed in 
favour of the landlord and against the 
tenants will cease to have any validity 
or effect, 


7. So far as the present case is con- 
cerned, the order of ejectment against 
both the petitioners passed by the 
Assistant Collector on 7-4-1971 and 
confirmed in appeal by the Collector on 
11-1-1972 as well as by the Additional 
Commissioner in revision on 26-6-1978 
could not remain valid after 4-7-1973 
when by virtue of para 13 of the 
Scheme the status of the petitioners 
improved from tenants under the land- 
lord into allottees of land under the 
State Government. In yiew of this pro- 
position of law, the order of the learned 
Financial Commissioner, dated 21-11- 
1974 (Annexure P, 4) upholding the 
order of ejectment against the present 
petitioners in spite of the operation of 
Section 17 of the new Act, cannot be 
sustained. Though the learned Financial 
Commissioner considered the effect of 
Section 17 of the new Act in his im- 
pugned order and also came to the 
conclusion that the same was applic- 
able to the extent the provisions of the 
Punjab Act were in conflict with those 
of the new Act, but he did not go fur- 
ther and no attempt was made to find 
inconsistency between the provisions 


of the two Acts regarding the status 
of the. landlord and tenants on the 
surplus land, - 


._ the 
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- 8. The jearned counsel for the land- 
lord-respondent No, 5 has contended 
that under Section 8 of the new Act 
the surplus land vested in the State 
Government only in those cases where 
the area declared as such under the 
Punjab Law or the Pepsu Law had 
not been utilised till the commencement 
of the new Act and possession was 
taken over by the State Government 
under the new Act, but the said provi- 
sion was silent regarding those cases 
in which the surplus land had been 
already utilized under the Punjab Act 
or the Pepsu Act as is the case of the 
present petitioners. This contention 
does not bear scrutiny if Section 8 is 
read along with Section 11, sub-sec- 
tions (1) and (2) of the new Act; be- 
cause sub-section (1) of Section 11 only 
deals with that surplus area which has 
vested in the State Government under 
Section 8 and sub-section (2) deals with 
the utilization of the surplus land 
under the Punjab Act and the Pepsu 
Act in accordance with the Scheme. 
Para 13 of the Scheme is intended to 
cover precisely those cases in which| ° 
the ‘surplus land had been utilized 
under the Punjab Act or the Pepsu 
Act before the commencement of the 
new Act, and some tenants had been 
settled on the surplus land, Such tenants 
were conferred the status of allottees 
under the Government in accordance 
with this. provision, Historically speak- 
ing, before 1956 separate Acts, namely, 
the Punjab Act and the Pepsu Act, 
were in force in the respective areas 
of erstwhile Punjab and erstwhile 
Pepsu for the purpose of determining 
permissible limit, declaration of surplus 
area and its utilisation by resettlement 
of tenants and other eligible persons. 
Even after the integration of the areas 
of Punjab and Pepsu into the present 
Punjab, these Acts continued to be in 
operation in the respective territories. 
It was for the first time that the new 
Act was passed and enforced in 1973 
repealing the Punjab Act and the Pepsu - 
Act in order to bring about uniformity 
in legislation, Under the Pepsu Act, as 
soon as the surplus area was utilised, 
land vested in the Government, but 
under the Punjab Act, as stated above, 
even after the utilisation of the surplus 
area, the land continued to remain in 
ownership of the original land- 
owners. This disparity between’ the two 
laws was done away with by enacting 


Sections 8 and 11 of the new Act and 
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The intention - 


enforcing the Scheme, 
of the new Act was absolutely clear 
that after the possession of surplus 
area was taken over by the Govern- 
ment or on behalf of the Government, 
the same vested in the State Govern- 
ment and the land-owner ceased to 
fhave anything to do with the same. 


§ It was then contended by the 
learned counsel for the respondent 
that the order of ejectment against the 
petitioners was passed by the Assistant 
Collector on 7-4-1971, and the appeal 
was also dismissed on 11-1-1972, Up to 
that time the new Act had not come 
into force and thus the order of eviction 
against the petitioners was valid and 
legally operative, According to the 
learned counsel, any subsequent change 
in the law could not invalidate the 
valid eviction order passed earlier. 

- Reliance has been placed ona Full 
Bench judgment of this Court in Chanan 
Dass v. Union of India, 69 Pun 

21: (ATR 1967 Punj 297) in which 
the only question involved was as to 
whether Rule 30 of the Displaced Per- 


sons (Compensation and Rehabilitation). 


Rules, 1955, after amendment on 24-3- 
1961, with retrospective effect, was 
applicable to revisions pending -on that 

‘ date or filed thereafter under Sec- 

_ tions 24 and 33 of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, 1954,. The Full Bench held that the 
retrospective nature of the amended 
rule operated to affect pending proceed- 
ings to the stage of appeal only and not 
to revision petitions. The ratios of this 
Judgment cannot be applicable to the 
present case, because by Section 17 of 
the new Act no previous provision was 
amended as such, but it was clearly 
declared that any decree or order of 
ejectment passed under the old Acts 
will be invalid to the extent the old 
Acts were inconsistent with the provi- 
sions of the new Act. Thus the legisla- 
ture itself has put an end to the pre- 
vious decrees or orders of ejectment in 
specified circumstances, and the question 
of applicability of certain amendments 
in the rule to the pending appeals or 
revisions does not arise, 


10. ‘Reliance has also been placed on 
Pishori Lal v. Hukama, 1972 Pun LJ 4, 
and Rikhi Ram v. Ram Kumar, 1975 
Pun Ly 331: (ATR 1975 SC 1869) for 
the purpose of canvassing the proposi- 
tion that as soon as the order of evic- 
tion was, passed against the petitioners. 


A.L R. 
the relationship of landlord and. ae 
ceased and the subsequent ` 
law could not have any offen ' the 
same, Both these decisions are de 
the Punjab Pre-emption Act asn applic- 
able to Haryana in which the ` tion 
was whether the tenant who cl: ed to 
have the right of pre-emptioss as a 
tenant continued to have that right even 
after the order of ejectment had been 


we 


passed against him, It was in that con-_- 


text that it was held that once the’ 
order of .ejectment: was passed against a 
tenant that was an end of rélationship 
between 
and the tenant no more could 
anything on the ground of his status 
as a tenant under the landlord, It is 
not possible to appreciate as to how the 


the landlord and the tenant, `. 
claim ~ 


ratio of these two decisions has any ~- 
relevancy in the present case. The ' 


petitioners do not claim any right as 
tenants after the passing of the order 
of ejectment against 
case is that after the enforcement of 
the Scheme on 4-7-1973 under the new 
Act as the order of ejectment against 
them became invalid by operation of 
Section 17 of the new Act, their status 
was changed from tenants under the 
landlord to allottees under the State 
Government, F 


11. The learned counsel in support 
of his contention also referred to a 
judgment of the Financial Commis- 
sioner, Punjab in Sohan Singh v, The 
State of Punjab, 1966 Pun LJ 229. 
According to this decision, the surplus 
area once utilised cannot be the sub- 
ject-matter of re-determination after 
the óriginal land-owner had died and 
his heirs claimed separate permissible 
area, There is possibly no dispute with 
this proposition of law and there is no 
such controversy in the present case. 
Admittedly a part of the surplus land 
was utilized and the petitioners were 
resettled on the same. Reliance on State 
of Punjab (now Haryana) v, Amar 
Singh 1974 Rev LR 197 : (AIR 1974 
SC 994) is also entirely misconceived. 
Therein the controversy centered round 
the scope of Sections 10-A and 18 of 
the Punjab Act, which has absolutely no 
relevancy for determining the matters 
in dispute in the present case, 


12. The learned counsel for the res- 
pondent then raised the objection that 
the present writ petitions are liable to 
be dismissed because the State of 
Punjab has not been impleaded as a 


them, Their only ` 


PERE 


“Ar 
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party. In the present case the impugn- 
ed orders were passed by the Assistant 
Collector 1st Grade, the Collector. the 
Additional Commissioner and the Finan- 
cial Commissioner, all of whom had 
been made the parties, The landlord 
has also been made a party as respon- 
dent No. 5, who is represented by his 
learned counsel who has argued the 
case on behalf of the respondents, Thus, 
besides the authorities who passed the 
impugned orders, the State. as such 
was not a necessary party. The learned 
counsel for the respondent then advanc- 
ed a novel proposition that as the land 
in dispute had been allotted to the 
petitioners as tenants by the State and 
that after the orders of ejectment the 
land in dispute has been allotted by the 
State to some others, therefore, the 
State of Punjab is a necessary party. 
The contention has to be mentioned 
only to be rejected, The only prayer of 
the petitioners is that the impugned 
orders passed by the revenue autho- 
rities be set aside, The State as such 
does not come into the picture at all. 


13. It was: lastly contended that 
after the order of ejectment by the 
Collector, the land in dispute was 
allotted to Dayal Singh, Gujjar Singh 
and Tara Singh and some of the land 
is in their possession, They were neces- 
sary parties but were not impleaded. 
As such the writ petitions are not 
maintainable, According to the addi- 
tional affidavit filed by the petitioners, 
these are the persons just brought on 
the scene by the landilord-respondent 
No, 5, The said Dayal Singh is the 
brother-in-law of Jit Singh, who is the 
son of the landlord. Gujjar. Singh is the 
brother-in-law of Piara Singh another 
son of the landlord. Tara Singh is the 
father-in-law of a nephew of the land- 
lord, It is not denied that these persons 


were allotted some parcels of this land ` 


after the order of ejectment had been 
challenged in appeal or revision, Thus 
when a matter is sub judice, any trans- 
fer of land during the pendency of the 
proceedings cannot affect the rights of 
the parties, Besides, once the impugned 
order of ejectment is quashed, the 
allotment in favour of these persons 
will automatically fall, 


14. For the reasons mentioned above, 
both the writ petitions are allowed with 
costs and the impugned orders, An- 
nexures P, d, P, 2, P, 3 and P, 4 are 
quashed and it is held that both . the 
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State Government after the enforce- 
ment of the Scheme under the new 
Act. With the decision of this writ 
petition, C. M. Nos, 1455 and 1456 of 
1977 stand automatically disposed of. 
Petitions allowed. 
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A. D. KOSHAL C. J. AND 
S. S. DEWAN J. 
‘Bhajan Singh, Petitioner v. Ganeshi Devi 
Respondent. 
Civil Reva. No. 1220 of 1975, D/- 6-4 
1978.° 


Civil P. C. (5 of 1908), S. 141 and 
O. 9, R. 9 — Suit dismissed for default — 
Application for restoration also dismissed for 
default — Application for restoration of the . 
previous restoration application is maintain- 
able. 


An application under O. 9, R. 9, C. P. C. 
is competent if it seeks the restoration of an 
earlier application seeking restoration of the 
suit in the ‘event that the suit and the said 
previous application had both been dismissed 
for default. The provisions of S. 141 are very 
wide in their amplitude and there is no 
reason why any restricted meaning should 
be attached to them in the absence of any 
indication to that effect in the language em- 
ployed. An application under O. 9, R. 9 of 
the Code is certainly a proceeding in a 
Court of civil jurisdiction and, therefore, the 
procedure provided in the Code in regard to 
suits has to be followed in respect thereof. 
In other words, if an application of that type 
is dismissed for default, the procedure avail- 
able to the aggrieved party would be the 
game as is open to a plaintiff when his suit 
is dismissed for default. Case law relied on. 

(Para 2) 

Anno: AIR Comm. C. P. C. (Sth Edn), 

S. 141, N. 2; O. 9, R. 9, N. 1. 


Cases Referred: Chronological Paras 
ATR 1976 Madh Pra 186 (FB) 2 
AIR-1929 Lah 878 2 
AIR 1925 All 773 2 
ATIR 1923 Lah 302 (2) 2. 
AIR 1920 Lah 304 2 


Rajinder Krishan Aggarwal, for Petitioner; 
R. M. Gupta, for Respondent. 


°(To revise order of Sub J. 2nd Class, Amloh 
Camp at Nabha, D/- 19-5-1975.): 
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4. D. KOSHAL, C. J:— The short ques- 
tion which arises for determination in this 
petition under S. 115 of the Code of Civil 
Procedure is whether an application is main- 
tainable for restoration of a previous one dis- 
missed for default, that previous one having 
been filed with a prayer to have a suit dis- 
missed for default restored, and has arisen 
in this way. The petitioner before us is the 
defendant in a suit which was filed in the 
court of the subordinate Judge, Second Class 
Amloh. The suit was dismissed for detault 
under the provisions of R. 8 of Order IX ot 
the Code of Civil Procedure on the 8rd ot 
January, 1974. An application dated 11th ot 
January, 1974, for restoration of the suit was 
filed by the plaintiff-respondent on the 14th 
of January, 1974, but that application was 
itself dismissed for default on the 22nd ot 
February, 1974. Four days later the plaintiff- 
respondent filed another application with the 
prayer that the application dated the lith 
of January, 1974, be restored. The learned 
Subordinate Judge accepted the prayer and 
restored the first application through an 
order dated 19th of May, 1975, which is 
challenged in the petition before us. 


2. The matter in issue is not res integra. 
In Abdul Rahman Shah v. Shahana, AIR 
1920 Lah 304, Petman, J., expressed the 
opinion that an application under R. 9 ot 
Order IX of Code of Civil Procedure was 
competent if it sought the restoration of an 
earlier application seeking restoration of the 
suit in the event that the suit and the said 
previous application had both been dismissed 
for default. Reliance was placed by Petman, 
J, on the provisions of Section 141 of the 
Code. That section stood thus when the 
impugned order was made: 


“The procedure provided in this Code in 
regard to suits shall be followed, as far as 
it can be made applicable, in all proceedings 
in any Court of civil jurisdiction.” 

The provisions of the section are very wide 
lin their amplitude and there is no reason 
why any restricted meaning should be attach- 
ed to them in the absence of any indication 
to that effect in the language employed. An 
application under Order IX, R. 9 of the Code 
is certainly a proceeding in a Court of civil 
jurisdiction and, therefore, the procedure 
provided in the Code in regard to suits has 
to be followed in respect thereof. In other 

ords, if an application of that type is dis- 
missed for default, the procedure available 
to the aggrieved party would be the same 
as is open to a plaintiff when his suit is dis- 
missed for default. This was also the opinion 
expressed by a Full Bench in Nathu Prasad 





Union of India v. Diwan Chand 


ALR 


v. Singhai Kapurchand, -AJR 1976 Madh Pra 
186. 

We might add that the view that an ap- 
plication is competent for restoration of a 
previous one dismissed for default when such 
previous one seeks a restoration of the suit 
which was itself dismissed for default was 
also expressed in Lok Nath v. Mst. Sattan 
Bai, AIR 1928 Lah 302 (2), Ga 
nesh Prasad v. Bhagelu Ram, AIR 1925 
All 778, and Nand Lal v. Jetha Ram, AIR 
1929 Lah 878 none of which, however, re- 
fers to the provisions of S. 141 of the Code; 
while no decision to the contrary has been 
cited before us. 

3. For the reasons stated we find no 
force in the petition which is dismissed but 
with no order as to costs. The parties are 
directed to appear before the lower Court 
on 24th of April, 1978. 

Petition dismissed, 
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A. D. KOSHAL, C. J. AND S. S. DEWAN, J. 
Union of India and others, Appellants ' v. 

Diwan Chand and others, Respondents. 

Letters Patent Appeal No. 618 of 1974, 
D/- 163-1978." 

Constitution of India, Art. 226 — Res 
judicata, principles of — Mere inaction to 
raise a plea which is open to a party cannot, 
without more, be regarded as waiver. Writ 
No. 1391 of 1968, D/- 19-9-1974 (Punj & 
Har), Reversed. 

Order cancelling allotment made in favour 
of -refugee petitioner — Writ petition chal 
lenging the same dismissed in limine — Sub- 
sequent writ petition seeking afresh the order 
of cancellation No specife plea of res 
judicata in the written statement nor any 
issue framed on the point — But necessary 
facts present to the mind of the parties and 
were gone into by court — Petitioner can- 
not be allowed to reagitate the same matter 
over again on principle analogous to those 
of res judicata even though the order of dis- 
missal was passed in limine. AIR 1971 SC 
1676 and AIR 1967 Punj 28 (FB), Rel. on. 
Civil Writ No. 1391 of 1968, D/- 19-9-1974 
(Punj and Har) Reversed. (Para 2) 

Anno: AIR Comm. Const. of India, (2nd 
Edn.), Art. 226, N. 58-A. 

Cases Referred: Chronological 
AIR 1971 SC 1676 


*(Against order of D. S. Tewatia, J. in C. W. 
No. 1891 of 1968 D/- 19-9-1974). 


GV/GV/C606/78/VBB s 


Paras 
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AIR 1967 Punj 28 : 68 Pun LR 652 (FB) 2 


M. S. Jain for Advocate General Haryana, 
for Appellants; J. S. Chawla, (for No. 1) and 
B. S. Wasu, for Respondents. 


4. D. KOSHAL, C. J.: — The facts giving 
rise to this appeal under clause 10 of the 
Letters Patent against an order passed by a 
learned single Judge accepting Civil Writ 
Petition No. 1891 of 1968 may be shortly 
stated. The petitioner was allotted 2.13 stan- 
dard acres of land in lieu of that left by him 
in Pakistan on the partition of the country 
in the year 1947. The allotment in his favour 
was, however, cancelled on the 27th of July, 
1968, by the concerned Managing Officer 
who gave permission to the petitioner to 
purchase an area of .6 standard acre against 
a payment of Rs. 675/- per acre. The peti- 
tioner availed of the permission, deposited 
the price in the treasury and was sold the 
said area of .6 standard acre in the year 
1960. Later on by an order dated the 18tb 
of August, 1968, the Chief Settlement Com- 
missioner affirmed the order of cancellation. 
The petitioner then applied for permission to 
purchase the area covered by the cancella- 
tion order. The purchase was allowed on 
payment of the market value but he refused 
the offer as he insisted on paying -only the 
“reserve” price which was not acceptable to 
the rehabilitation authorities. 

The petitioner then knocked at the door 
of this Court in Civil Writ Petition No. 2280 
of 1968 in which, according to his pleadings, 
the prayer made was that the cancellation 
of the allotment ordered by the Managing 
Officer and the Chief Settlement Commis- 
sioner be quashed. That petition was dis- 
missed in limine on the 20th of December. 
1968, by a Division Bench of this Court. 


By means of the petition decided by the 
learned single Judge the petitioner sought 
afresh the quashing of the order of cancella- 
tion of allotment and also prayed tor the 
setting aside of the order refusing to sell to 
him the disputed land having an-area of 2.7 
standard acres at the “reserve” price. 


2. At the hearing before the learned single 
Judge a plea was raised on behalf of the 
respondents to the petition who are the ap- 
pellants before us and are so reterred to 
hereinafter, that the order of cancellation ot 
allotment could not be challenged a second 
time and that the order dismissing Civil 
Writ Petition No. 2280 of 1963 operated as 
res judicata. The learned single Judge re- 
fused to entertain the plea on the ground 
that jt had been waived because it had not 
been raised in the written statement tiled by 
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the appellants. This opinion of the learned 
Single Judge cannot be accepted as correct 
in view of the dictum of their Lordships o 
the Supreme Court in State of Punjab v. Bua 
Das Kaushal AIR 1971 SC 1676. In that case 
no specific plea of res judicata was taken in 
the written statement nor was any issue 
framed on the point before the trial Court 
but the necessary facts were present to the 
mind of the parties and were gone into by 
the Court. When the matter came up in ap 
peal before a learned Single Judge of this 
Court, he framed two issues in relation to 
the point and called for a report thereon 
from the trial Court. The order of the learn- 
ed Single Judge was upheld by their Lord- 
ships of the Supreme Court who observed 
in this connection (at p. 1678): 

“We are wholly unable to understand 
how in the above circumstances any ques- 
tion of waiver could arise when the point 
had throughout been under consideration and 
discussion and how the appellant could be 
precluded from pressing that point before 
the Supreme Court.” 


The present case is practically on all fours 
with that decided by the Supreme Court in 
so far as the facts are concerned. The writ 
petitioner himself averred in paragraph 9 
of the petition that he had challenged the 
order cancelling the allotment by way of 
Civil Writ Petition No. 2280 of 1963 which, 
according to him, was dismissed in limine 
on the 20th of December, 1963, by a Divi- 
sion Bench of this Court. These averments 
were accepted as correct in the written state- 
ment filed by the appellants and they consti- 
tute a complete set of facts on which a plea 
of res judicata may be based and such a 
plea was actually raised before the learned 
Single Judge. In these circumstances there 
was no question of waiver which has to be a 
conscious act in the giving up of rights ot 
which the concerned party is tully aware. 
Mere inaction to raise a plea which is open 
to a party cannot, without more, be regard- 
ed as waiver. This principle presumably isı 
the basis of the dictum of their Lordships of 
the Supreme Court. 


The writ petitioner having challenged the 
legality of the order of cancellation of allot- 
ment and having failed in his attempt to 
have it set aside because of the order of dis- 
missal of his earlier writ petition, cannot be 
allowed to re-agitate the same matter over 
again on principles analogous to those of res 
judicata even though the order of dismissal 
was passed in limine. This follows from 
what a Full Bench of this Court has held 
in Bansi v. Additional Director, Consolida- 
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tion of Holdings (1966) 68 Pui LR 652 : 
(AIR 1967 Punj 28). 


8. Mr. Chawla, learned counsel for the 
writ petitioner, lays stress on three matters 
for the proposition that the petition accepted 
by means of the impugned order is not bar- 
red for reasons analogous to those of res 
judicata. Those matters are that the plead- 
ings of the parties in the earlier case are 
not before the Court, that the order of dis- 
missal of the previous writ petition is not 
shown to have been made on merits and that 
the matter now being agitated before the 
Court cannot be said to be directly and 
substantially in issue in that petition. We do 
not find any force in the proposition. In so 
far as the absence of the pleadings in the 
earlier writ petition is concerned, their pro- 
duction in the present proceedings is not 
at all necessary in view of what the writ 
petitioner has averred in paragraph 9 of the 
petition to which a reference has already 
been made. No further material is needed 
for the plea of res judicata to be raised: and 
decided, for, the facts remain that the order 
of cancellation of allotment was made the 
subject-matter of the previous writ petition, 
that a prayer therein was made that, that 
order be quashed and that that petition was 
dismissed in limine. So far as the cancella- 
tion, of the allotment is concerned, there- 
fore, the dismissal operated as a final judg- 
ment in regard thereto. It goes without say- 
ing that the question of the legality or ile- 
gality of the order of cancellation of allot- 
ment was directly and substantially in issue 
in the previous writ petition. 


Learned counsel for both the parties are 
agreed that the order dismissing the previous 
writ petition consisted of a single word “Dis- 
missed”. According to Mr. Chawla, _ that 
order cannot be said to have been made on 
merits because it is not a speaking order. 
The argument is fallacious. Had the order 
been passed because of laches on the part 
of the writ petitioner or for the reasons that 
an alternative remedy was available to him 
or on a ground analogous thereto, the order 
would certainly have said so. Its silence 
on these points is conclusive to show that 
the dismissal was ordered on merits. In 
the absence of any specific reason making 
out that the dismissal was ordered on ac- 
count of a technical defect or some such rea- 
son, such a defect or reason cannot be read 
into it. i 

The proposition put forward on behalf of 
the writ petitioner must thus be and is hereby 
repelled. In view of what we have said 
above, the impugned order cannot be > sus- 
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tained. Accepting the appeal, therefore, we 
set it aside on the ground that the writ peti- 
tion decided thereby is barred on principles 
analogous to those of res judicata in so far as 
the legality of the order of cancellation of 
allotment is concerned. 


4, The question of the right ‘of the writ 
petitioner to purchase the disputed land 
measuring 2.7 standard acres at the “reserve” 
price was not decided by the I¢arned Single 
Judge and has to be determined before the 
writ petition can be finally disposed of. We 
direct, therefore, that the case be laid before 
a learned Single Judge for determination of 
that point. 

In relation to the land measuring 6 stan- 
dard acre and mentioned. above, it was 
claimed by the writ petitioner in paragraph 
21 of his petition thatthe same had been auc- 
tioned by the appellants along with the other 
land allotted to him and had Tecn purchased 
by four persons who are arrayed as respon- 
dents Nos. 2 to 5 in the appeal being decid- 
ed by this judgment. In so far as that area 
(.6 standard acre) is concerned, the writ peti- 
tioner has already become its owner by rea- 
son of the purchase from the Rehabilitation 
Depariment in the year 1960 as stated in an 
earlier part of the judgment. The auction of 
that land by the appellants is wholly unjusti- 
fled and is, therefore, struck down. 


% There will be no order as to costs. 
Appeal allowed. 





AIR 1978 PUNJAB & HARYANA. 260 
S. S. DEWAN, J. 

Inderjit Singh, Appellant v. Randhir Singh, 
Respondent. 3 

Ex. Second Appeal No. 92 of 1976, D/- 
15-3-1978. ° 

(A) E. P. Urban Rent Restriction Act (8 of 
1949), S. 13 (3) (a) (i) — Compromise decree 

eviction — Executability —— Some of 

the grounds under the section must exist. 


Where the compromise decree for evic- 
tion of tenant is not based on of the 
grounds under S. 18 (8) (a) (i) on which the 
eviction is sought, the decree is a nullity and 
cannot be executed. Thus where after the 
application for eviction was filed by the 
landlord and issues were framed by the Rent 
Controller, the parties entered into a com- 


°(From order of Jai Singh Sekhon, Dist. J., 
Patiala, D/- 2-19-1975). 
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promise, but no evidence had been led on 
those issues, it could not be said that the 
stage had been reached for the Rent Control- 
ler to apply his mind to the question whe- 
ther the grounds alleged by the landlord 
were satisfied. The terms of the compromise 
did not indicate that the tenant accepted as 
valid any of the grounds set out by the 
landlord. In the circumstances the compro- 
mise decree was a nullity. (Para 8) 
To evict the tenant the landlord must ap- 
ply to the Controller for an order in that 
behalf, and the Controller can make an 
order directing the tenant to put the land- 
lord in possession only if he is satisfied that 
one or more of the grounds set out in S. 13 
of the Act exist. The Controller can make the 
order only with reference to those grounds. 
He has, otherwise, no power to make such 
an order. The jurisdiction of the Controller 
is defined by those grounds. It is a limited 
jurisdiction and if he passes beyond those 
limits, the order made will be a nullity. If 
the order of the Controller is a nullity, there 
is no order in contemplation of the law and, 
therefore, the tenant cannot be evicted. Case 
law discussed. (Para 4) 
(B) Evidence Act (1 of 1872), S. 115 — 
Estoppel — Plea of — Facts on which it is 
based must be pleaded — Plea cannot be 
raised for first time in second appeal. AIR 
1929 Mad 467 and AIR 1937 Bom 326 
Rel. on. (Para 7) 
Anno: AIR Manual (8rd Edn.), Evi. Act, 
s. 115 N. 4. 
Cases Referred: Chronological Paras 
AIR 1976 Punj & Har 21 : 1975 Ren CR 
325 4 
AIR 1975 SC 2180 5 
AIR 1974 SC 471 5 
AIR 1973 SC 1311 5 
AIR 1970 SC 794 5, 8 
AIR 1970 SC 838 5 
1969 Ren CR 151 (SC) 5, 6 
(1966) 2 All ER 981 : (1966) 2 WLR 1386 
/ Peachey Property Corpn. v. Robinson 5 
AIR 1937 Bom 326 7 
AIR 1929 Mad 467 - T 
Puran Chand, for Appellant; S. N Chopra, 
for Respondent. f i 


JUDGMENT : — The short question that 
arises for consideration in this appeal by the 
landlord (decree-holder) is as to whether the 
decree directing eviction of the tenant (res- 
pondent) is a nullity and as such not er- 
ecutable. 


2 The facts leading to the present appeal 
are not in dispute and may be briefly stated 
in so far as they are relevant. ~ 
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8. The landlord filed an eviction action 
against the tenant on the grounds, inter alia, 
that he (landlord) bona fide required the 
premises in dispute for his personal use and 
occupation and that the tenant had material- 
ly impaired the utility and value of the pre 
mises. The tenant resisted pleas for eviction 
and contended that the landlord did not 
bona fide require the premises tor his use 
and denied the other allegations. Issues were 
framed and before any evidence could be re- 
corded, the tenant made the following state- 
ment before the Rent Controller, on 
12-5-1971 :— 3 

“I state on oath that I will vacate the pre- 
mises in dispute with no objection at the 
time of the marriage of the petitioner Inder 
jit Singh, who is the owner of the house. I 
am tenant under him at the rate of Rs. 15/- 
P. M” 


On the same day, the Rent Controller passed 
the following order of eviction in terms ot 
the compromise :— 

“The applicant with counsel is present. 
Respondent with counsel is present. I have 
heard them. In view of the above statement 
of Randhir Singh respondent and statement 
of Inderjit Singh petitioner, I pass a decree 
of ejectment in favour of the petitioner and 
against the respondent regarding the pro- 
perty in dispute. It is further decided in 
view of the above statement of the parties 
that the respondent shall vacate the property 
in dispute on the day of the marriage of the 
petitioner. In case of default on the part of 
the respondent in vacating the property in 
dispute on the stipulated day, the petitioner 
shall be entitled to recover the possession 
of the property in dispute from ‘the respon- 
dent by execution after the said appointed 
day of the marriage of the petitioner.” 


On 21-5-1974, the landlord filed an applica- 
tion for execution of the order dated 12-5- 
1971 and this application was contested by 
the tenant on the grounds that the eviction 
order passed on the basis of compromise was 
a nullity. The Rent Controller vide his order 
dated 3-9-1975 found that the order of evic- 
tion passed on the basis of the compromise 
was not a nullity and, therefore, executable. 
Feeling dissatisfied, the tenant went up in 
appeal. The learned District Judge, Patiala, 
reversed the order of the Rent Controller 
with a finding that the compromise in dis- 
pute could not be got effected in pursuance 
of the said compromise decree ‘which was 
against the mandatory provisions of Section 
18 (1) (a) @ of the East Punjab Ubran 
Rent Restriction Act, 1949 (hereinafter re- 
ferred to as the Act). The landlord has now 
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fled this execution second appeal against 
the order of the learned District Judge. 


4 The question before us is whether the 
order of the Rent Controller can be described 
. as an order under Section 18 of the Act. It 
is not disputed that the landlord had not 
pleaded in the eviction application the three 
grounds envisaged by Section 18 (8) (a) (i) 
of the Act, as it was essential to be pleaded 
by the ruling of our own High Court in 
Rajinder Singh Nanda v. Kewal Krishan, re- 
ported in 1975 Ren CR 825: (AIR 1976 
Punj and Har 21). Shri Puran Chand, Advo- 
cate, appearing for the landlord, has urged 
that in this case, the order of eviction was 
passed on the basis of the compromise 
entered between the parties and the Court 
was, in fact, satisfied that the grounds men- 
tioned in Section 18 (8) (a) (i) of the Act 
were established in this case. The conten- 
tion of the tenant is that the compromise be- 
tween the parties was not based on any ot 
the grounds on which the eviction was 
sought, and, therefore. the order of the 
Rent Controller is not sustainable. In my 
opinion, the tenant is right. Section 18 of 
the Act directs that no tenant shall be evict- 
ed except in accordance with the provisions 
of that section. To evict the tenant the land- 
ord must apply to the Controller for an 
order in that behalf, and the Controller can 
make an order directing the tenant to put the 
landlord in possession only if he is satisfied 
t one or more of the grounds set out in 
Section 18 of the Act exist. The Controller 
can make the order only with reference to 
ose grounds, He has, otherwise, no power 
make, such an order. The jurisdiction of 
the Controller is defined by those grounds. 












a nullity. If the order of the Controller is a 
nullity, there is no order in contemplation 
of the law and, therefore, the tenant cannot 
be evicted. 


5. In Bahadur Singh v. Muni Subrat, 1969 
Ren CR 151 (SC), the Supreme Court con- 
sidered the comparable feovislola of Sec- 
tion 18 (1) of the Delhi and Ajmer Land 
Control Act, 1952 and held that a decree 
directing the tenant to deliver possession on 
the basis of an award, which was not made 
on the basis of a statutory ground of evic- 
tion, was a nullity and could not be enforced 
in execution. In taking that view, the Sup- 
reme Court referred to Peachey Property 
Corpn. v. Robinson. (1966) 2 All ER 981. 
The decision in Bahadur Singh’s case (supra) 
was followed by the Supreme Court in Smt. 
Kaushalya Devi v. K. L. Bansal, AIR 1970 
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SC 888 and Ferozi Lal Jain v. Man Mal, 
AIR 1970 SC 794. On the other side of the 
line is K. K. Chari v. R. M. Seshadri, AIR 
1973 SC 1811. The landlord applied for 
the eviction of the tenant on a number of 
statutory grounds. The tenant contested the 
application and disputed the validity of the 
grounds. When the matter was tried, the 
landlord filed a number of documents in 
support of the grounds taken by him. 
Thereafter the parties. entered into a com- 
promise, under which the tenant withdrew 
his defence and submitted to a decree for 
eviction unconditionally. It was agreed under 
the compromise that the tenant would va- 
cate the premises about two months later 
and hand over possession to the landlord. 
The Supreme Court held that the decree for 
eviction was not a nullity. The Supreme 
Court referred to the circumstances in which 
the compromise was arrived at between the 
parties. It noticed that originally the tenant 
had denied the claim of the landlord that he 
required the building bona fide for his own 
Occupation, but when the landlord gave 
evidence in support of his claim, the tenant 
did not cross-examine the landlord and on 
the contrary entered into a compromise 
withdrawing his defence and submitted to a 
decree for eviction unconditionally. The 
Supreme Court pointed out that the conduct 
of the tenant indicated that he accepted as 
true the claim of the landlord that the pre- 
mises were required bona fide by him for 
his own occupition, It was observed (at 
p. 1821 of AIR):— 


“He has accepted the position that the 
landlord had made out the statutory require- 
ment entitling him to ask for possession of 
the premises. It is this unconditional with- 
drawal of the defence regarding the stetu- 
tory condition pleaded by the landlord, and 
the compromise following it, that was ac- 
cepted by the Court and a decree for evic- 
tion passed thereon.” 


And then follows the statement of law :— 


The true position appears to be that an 
order of eviction based on consent of the 
parties is not necessarily void if the jurisdic- 
tional fact, viz. the existence of one or more 
of the conditions mentioned in Section 10 
were shown to have existed when the Court 
made the order. Satisfaction of the Court, 
which is no doubt a pre-requisite for the’ 
order of eviction, need not be by the mani- 
festation borne out by a judicial finding. If 
at some stage, the Court was called upon to 
apply its. mind to the question and there 
was sufficient material before it, before the 
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parties Invited it to pass an order in terms 
of their agreement, it is possible to postulate 
that the Court was satisfied about the 
grounds, on which the order of eviction was 
based. 


Tt is no doubt true that before making an 

order for possession, the Court is under a 
duty to satisfy itself as to the truth of the 
fandlord’s claim if there is a dispute be- 
tween the landlord and tenant. But if the 
‘tenant in fact admits that the landlord is 
entitled to possession on one or other of the 
statutory grounds mentioned in the Act, it 
is open to the Court to act on that admis- 
sion and make -an order for possession in 
favour of the landlord without further en- 
quiry.” 
This decision was followed by the Supreme 
Court in Nagindas Ramdas v. Dalpatram 
Iebharam, AIR 1974 SC 471 and in Roshan 
Lal v. Madan Lal, AIR 1975 SC 2180, where 
the earlier cases on the point have been 
noticed. The principle of law laid down in 
the aforesaid authorities is that on the basis 
of evidence produced by the parties, if 
ground exist then even if same are not men- 
tioned in the order of the Rent Controller, 
the eviction order can be passed on the 
statements made by the partes. 


6. In the case before me, after the ap- 
lication for eviction was filed by the land- 
ord and issues were framed by the Rent 
Controller, the parties entered into a com- 
promise. No evidence had been led yet on 
those issues. The stage had not been reached 







the Rent Controller made an order for evic- 
tion, it was not made by him with any of 
the statutory grounds in mind. In the result, 
his order is a nullity. The case betore me is 
one which falls in the category to which 
Bahadur Singh's case (19869 Ren CR 151 
SC) (supra), Smt. Kaushalya Devi's case 
(AIR 1970 SC 888) (supra) and Ferozi Lal 
Jain’s case (AIR 1970 SC 794) (supra). be- 
long. Accordingly, as the order is a nullity it 
is not an order under the Act, and, theres, 
not an order covered by Section 15 (4). It is 
` open to the tenant to question it in a Court 
of law. 


7. Tt is casually urged on behalf of the 
landlord that inasmuch as the tenant was a 
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party to the compromise, he is estopped 
from challenging the validity of the order 
made by the Rent Controller on the basis of 
that compromise. Now, in order to raise the 
plea of estoppel, the facts on which it is 
based must be pleaded. It has been said that 
estoppel is eminently a matter of pleadings. 
If not set up in the pleadings or issues, it 
cannot be availed of. See Pappammal v. 
Alamelu AIR 1929 Mad 467 and Govind- 
bhai v. Dahyabhai, AIR 1937 Bom 826. The 
point was not taken before the learned Dis- 
trict Judge. It would not be appropriate to 
permit the point to be raised here. 


8. As it has already been seen above that 
the decree in the case in hand as well did 
not indicate that any of the statutory grounds 
mentioned’ in Section 18 of the Act existed, 
it has got to be held that the decree was a 
nullity. The execution, therefore, could not 
proceed. The lower appellate Court has taken 
a correct view of the law and this appeal 
must fail. It is accordingly dismissed. I, how- 
ever, leave the parties to bear their own 
costs. 

Appeal dismissed. 
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Gurdev Singh and others, Petitioners v. 
The State of Punjab, and others, Respon- 
dents. 

Civil Writ Petns. Nos. 1083 to 1987 and 
1427 of 1974, D/- 14-8-1978. 


(A) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 5-A, 6, 17 — Urgent acquisition — 
Danger of case being prolonged due to ob- 
jection proceedings under S. 5-A — Not a 
ground for urgent acquisition — Notification 
under Ss. 4 and 6 invalid. 


Where a notification under S. 4 in respect 
of some agricultural land for setting up a 
new Mandi Township was followed by a 
notification under S. 6 since, it was said, the 
public purpose for which the land was being 
acquired was of urgent importance, and it 
was stated on behalf of the State that the 
resort to urgency provision was necessary 
on account of the uncertainty of the comple- 
tion of objection proceedings under S. 5-A 
in a limited and specified period, the two 
notifications under Ss. 4 & 6 are not valid. In 
substance, the action of the State amounts to 
denying a Statutory Tribunal a right to per 
form its duty of hearing objections under 
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S. 5-A of the Act. It has been held in a 
large number of cases that the right of a 
land owner to raise objections under Sec- 
tion 5-A of the Act about the feasibility of 
the acquisition is an important right which 
cannot be set at naught by adopting circui- 
tous means. The defence put forth relates 
to a matter of policy, designed to cope with 
the situation arising out of the lethargic 
working of the Tri . Such a defence is 
totally extraneous to the scope of S. 17 of 
the Act. AIR 1970 Punj and Har 1 (FB), Rel. 
on. (Paras 4, 5) 

Anno: AIR Manual 8rd Edn. L. A. Act 
S. 5-A, N. 8; S. 6, N. 9; S. 17, N. 3. 

(B) Constitution of India, Art. 226 
Orders that can be passed in petitions. under 
Art. 226 — Writ petition challenging lege- 
lity of notifications for acquisition — Claim 
by petitioner for enhanced compensation 
under S. 18, Land Acquisition Act — No 
ground for not quashing acquisition, under 
Art, 226 — (Land Acquisition Act (1894), 
S. 18). (1962) 66 Cal WN 115 and AIR 1967 
Mad 118 Ref. (Para 6) 

Anno: AIR Commentary, Constitution of 
India, Art 226, N. 7-A; AIR Manual 8rd 
Edn. L. A. Act, S. 18, N. 2-A, 11. 


Cases Referred: Chronological Paras 
AIR 1970 Punj & Har 1: ILR (1970) 1 

Punj & Har 76 (FB) 4 
ATR 1967 Mad 118 . 6 
(1962) 66 Cal WN 115 6 


H. L. Sibal, Sr. Advocate with R. C. Setia, 
for Petitioners; Ashok Bhan, I. S. Tiwana, 
Addl. Advocate General (Punjab), for Res- 
pondents. 


ORDER:— This order will also dispose 
of Civil Writ Petitions Nos. 1084, 1085, 
1086, 1087 and 1427 of 1974. 


2. The State of Punjab issued a notitica- 
tion under Sec. 4 of the Land Acquisition 
Act (hereinafter referred to as the Act) on 
February 21, 1974, declaring its intention to 
acquire the land of the petitioners for setting 
up a new Mandi Township at Goraya. On 
the same day another notification was issued 
under S. 6 of the Act, in which it was men- 
tioned that since the public purpose for which 
the land was being acquired was of urgent 
importance it would be open to the autho- 
rities concerned to proceed to take posses- 
sion of the land in dispute under S. 17 (2) 
(c) of the Act. The petitioners have chal- 
lenged the legality of these two’ notitications 
inter alia on the ground that the gn 
of a new Mandi Township being a 
drawn out process, e thie tay ok 
aoquisition was not of urgent importance. It 


‘right of a land owner to raise 
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has also been averred that the land of the 
petitioners was very fertile, yielding three 
crops in a year and that in the vicinity of the 
said land some other Jand which was not so 
productive was also available which could 
have been more conveniently acquired. at less 
cost to the State exchequer. 


8. In the return filed on behalf of the 
respondents Nos. 1 and 2 it has not been 
specifically denied that the land belonging to 
the petitioners was capable of yielding three 
crops in a year. The following reasons have 
been given for invoking the urgency provi- 
sions:— 


“The proceedings can be visited with the 
leading of evidence and a good number of 
adjournments. The Government on the ex- 
ecutive side has no control over the statutory 
tribunal examining objections under S. 5-A 
so as to curtail or limit the time of disposal 
of the case under S. 5-A. The likelihood or 
say the danger of the case being prolonged 
so as to defeat the very aim of the Govern- 
ment in achieving a public purpose as a wel- 
fare state is not ruled out. Section 17 of the 
Act does give powers to the Government to 
take possession immediately if the aim of 
achieving a public purpose would be throttl- 
ed otherwise. The uncertainty of the com- 
pletion of proceedings under S. 5-A in a 
limited and specified period, there being 
nothing in the Act to this effect and the 
haunting danger of the proceedings being 
prolonged unduly and unnecessarily and the 
case remaining hanging fire before another 
superior tribunal and Court, is a very suffi- 
cient and a good circumstance tor the Gov- 
ernment to take a decision for taking an ac- 
tion under Section 17 in this case. By taking 
possession immediately, temporary - arrange- 
ment for shaping and figuring the area for 
a grain market can be made by the Govern- 
ment which area is certainly more spacious 
to meet the requirement urgently.” 


. 4. Mr. Jasbir Singh Ahluwalia, who bas 
stated these facts on affidavit, deserves to be 
congratulated for indulging in plain 

But I am somewhat astonished at the stand 
taken on behalf of the State Government. In 
substance it amounts to denying a statutory 
Tribunal a right to perform its duty of hear- 
ing objections under S. 5-A of the Act. The 
Tribunal itself is appointed by the State Gov- - 
ernment and if the latter at the time of ap- 





` pointing the Presiding Officer of the Tribunal 


does not take care to appoint such persons 
who dispose of the cases expeditiously, the 
citizens cannot be made to suffer. It 
been held in a large number of cases that the 
objecti 





1978 







£ the acquisition is an important right which 
cannot be set at naught by adopting. circui- 
tous means. I could have understood if the 
lea raised on behalf of the State had been 
t the instant purpose of acquisition was 
the 


matter of 


ous to the scope of S. 17 of the Act. In 
the Printers House Private Ltd. v. 
Misri Lal, ILR (1970) 1 Punj and Har 76 : 
(AIR 1970 Punj & Har 1) (FB), a Full Bench 
of this Court had the occasion to deal with 
such a matter when it observed (at p. 6 ot 
ATR):— 


“We think, therefore, that if the question 
of urgency has been decided on grounds 
which are non-existent or irrelevant, or on 
material on which it would be an impossible 
conclusion to reach, it could legitimately be 
inferred that the mind has not been applied 
at all. Even Mr. Kaushal conceded that the 
proved mala fides would alter the comple- 


xion of the conclusion reached on subjective 


satisfaction on the question about the exis- 
tence of urgent importance or urgency. It 
seems manifest to us that the question must 
be examined by Court before it could be 
found that the decision was reasonable. In 
other words, the question is not such which 
could be declared non-justiciable outright” 


5. I am bound to follow this view with 
respect. I may also add that with the ad- 
vancement of industrialization in the State 
of Punjab more and more burden has started 
falling on the petty farmers whose sole 
means of livelihood is agriculture. In the 
circumstances, the- authorities exercising 
functions under the Act should try. to follow 
the salutary provisions of S. 5-A of the Act 
in its letter and spirit as far as possible be- 
fore making acquisitions of land. Such autho- 


, tities should, as far as possible, acquire in- 


ferior land so that the State exchequer may 
also not suffer. In this view of the matter the 
petition deserves to succeed. 


6. Mr. Tiwana, learned Additional Ad- 
vocate General, Punjab, has, however, argu- 
ed that the petitioners have filed references 
under S. 18 of the Act for claiming enhanc- 


¡ed compensation and for that reason I should 


not quash the acquisition in proceedings 
under Art. 226 of the Constitution. In sup- 


port of his contention he has placed reliance. 


on Tirthalal De v. State of West Bengal 


_ (1962) 66 Cal WN 115 and Mohammed 


' Darshna Devi v. Sher Singh 
under S. 5-A of the Act about the feasibility 
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Habibullah Sahib v. Special Deputy Collec- 
tor for Land Acquisition Madras, AIR 1967 
Mad 118. The argument of Mr. Tiwana, if 
accepted, would bring about a curious situa- 
tion. A land owner who has a genuine feeb. 
ing that the notification regarding the acqui- 
sition of land is illegal would either have 
to challenge the legality of the notification 
by filing a petition under Art. 226 of the 
Constitution or to forego his right to make 
such a challenge and to claim enhanced 
compensation only. I see no ground to in- 
troduce an element of uncertainty in the 
procedure which entitles a citizen to entorc 
his rights. The other ground impels me to 
take this view that the notification under 
S. 4 of the Act was issued on February 21, 
1974 and the instant petition was filed on 
March 21, 1974. At the time of admission 
of the petition further proceedings were 
ordered to be stayed by the Motion Bench 
and accordnig to the learned counsel for the 
petitioners the land owners continued to be 
in possession of the land. In the Madras, 
case cited above the acquisition was chal- 
lenged ‘after a long delay of three years. In 
the circumstances, I see no force in the 
contention raised by Mr. Tiwana. These peti- 
tions are accordingly allowed with costs. 
Counsel’s fee Rs. 800/- in each case. 
Petitions allowed. 
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A. D. KOSHAL, C. J. 
Smt. Darshna Devi and others, Petitioners 
v. Sher Singh and others, Respondents. 
Civil Revn. No. 801 of 1976, D/- 83- 
1978.° 


Motor Vehicles Act (4 of 1989), S. 110-C 
— Procedure — Claims Tribunal, if a court 
— Punjab Motor Accidents Claims Tribunal 
Rules (1964); R. 20 — Scope of — Peti- 
tioners, if entitled to benefit of O. 38, R. 1, 
C. P. C. AIR 1965 Punj and Har 477 held 
overruled by! AIR 1972 Punj and Har 65 
(FB), AIR 1973 Gauhati 142, Diss. from. 


A Claims Tribunal performing functions 
under the Motor Vehicles Act has more or 
less the samé status as that of a Court and 
performs functions similar to it. R. 20 of the 
Motor Accidents Claims Tribunal Rules does 
not, either expressly or by necessary implica- 


°(Against order of Shiv Dass Tyagi Addl. 
Dist. J. (Motor Accidents Claims Tribunal) 
Hissar, D/- '21-4-1976.) 
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tion, exclude the applicability to proceedings 
before the Claims Tribunal of those provi- 
sions of the Code of Civil Procedure which 
it does not specifically mention. On the 
other hand, such provisions would be applic- 
able if they are in consonance with the 
principles of fair-play and propriety. Thus, 
R. 20 would not stand, in the way of the 
petitioners being absolved of the responsi- 
bility to pay court-fee if they are found 
paupers. So, the petitioners before. Claims 
Tribunal are entitled to the benefit of the 
provisions of O. 33, Civil P. C. AIR 1972 
Punj and Har 65 (FB), (1973) 75 Pun LR 
848 and AIR 1975 Punj and Har 303, Fol- 
lowed, ATR 1965 Punj and Har’ 477 held 
overruled by AIR 1972 Punj and Har 65 
(FB), AIR 1978 Gauhati 142, Diss. from. 
(Paras 8, 4) 


Anno: AIR Comm. M. V. Act (Ist Edn.), 
S. 110-C, N. 2; AIR Comm. C. P. C. (8th 
Edn), O. 38, R. 1, N. 1. 


‘Gases Referred: Chronological Paras 
AIR 1975 Kant 18 (FB) 2 
ATR 1975 Punj and Har 803 ;: 1975 Cur LJ 

297 2 
AIR 1978 Gauhati 142 3 2 
(1973) 75 Pun LR 848 2 


AIR 1972 Punj and Har 65: 73 Pun LR 
548 (FB) 2 
AIR 1967 SC 1494 : 1967 Cri LJ 1880 2 
ATR 1965 Punj and Har 477 : 68 Pun LR 
161 L 
D. S. Bali, for Petitioners; S. K. Goyal, for 
Respondent No. 2. 


ORDER:— In this petition the relief 
sought by the petitioners who are claimants 
before the Motor Accidents Claims Tribunal, 
Hissar, is for setting aside an order dated the 
Q1st of April, 1976, made by the Tribunal 
and holding that although the petitioners are 


paupers, they cannot be absolved of the res- 


ponsibility of paying court-fee on the claim 
petition for the reason that Order XXXII 
of the Code of Civil Procedure is not applic- 
able to proceedings adjudicated upon by 
the Tribunal. ` 


2. In coming to the conclusion that the 
the proceedings before the Tribunal were 
not governed by Order XXXII of the Code 
of Civil Procedure, the Tribunal relied on 
rule 20 of the Punjab Motor Accidents 
Claims Tribunal Rules, 1964 and a single 
Bench decision of this Court reported as 
Groz Beckert Sabool Ltd. v. Jupiter General 
Insurance Co. (1966) 68 Pun LR 161 : (AIR 
1965 Punj and Har 477). Rule 20 reads thus: 

“The following provisions of the First 
Schedule to the Code of Civil Procedure, 


Darshna Devi v. Sher Singh (Koshal C. J.) 
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1908, shall so far as may be apply to pro- 
ceedings before the Claims Tribunal, namely 
Order V, Rules 9 to 18 and 15 to 30, Order 
IX, Order XIII, Rules 3 to 10; Order XVI, 
Rules 2 to 21, Order XVI and Order XXIL, 
Rules 1 to 3”. 


The Tribunal was of the opinion that as this 
rule does not mention Order XXXII. of the 
Code of Civil Procedure among the provi- 
sions of law made applicable to proceedings 
before the Tribunal, by implication it excludes 
their applicability to such proceedings. 
Support for this interpretation of the rule 
was sought from Groz Beckert Sabool’s case 
(supra) in which-Dua, Je ressed the opin- 
ion that S. 110-C of th Motor Vehicles Act 
“by no means clothes the Tribunal with all 
the characteristics of a Civil Court so as to 
attract the provisions of Order XVI, Code 
of Civil Procedure, and even the new Punjab 
Motor Accidents Claims Tribunal Rules ex- 
clude the applicability of R. 1 of Order XVI, 
C. P. Code, which authorises the parties to 
obtain summonses to persons whose attend- 
ance is required”. According to Dua, J. this 
exclusion of R. 1 of Order XVI of the Code 
of Civil Procedure appeared to be deliberate. . 
This interpretation of R. 20, however, does 
not appear to be sound and must be deemed 
to have been overruled by the dictum of a 
Full Bench of this Court in Smt. Shanti Devi 
v. General Manager, Haryana Roadways, 
Ambala, (1971) 78 Punj LR 548: (AIR 1972 
Punj & Har 65) (FB) read with that of a Divi- 


“sion Bench in Triloki Nath Bhargava v. Smt 


Jaswant Kaur, 1975 Cur LJ 297 : (ATR 1975 
Punj and Har 808) P. C. Jain, J., who deliv- 
ered the judgment of the Full Bench in 
Shanti Devi’s case, analysed the relevant pro- 
visions of the Motor Vehicles Act and the 
said Rules at length and came to the con- 
clusion (at p. 72 of AIR 1972 Punj): 


“The proceedings before the Claims Tri- 
bunal closely resemble the proceedings in a 
Civil Court and to use the language of their 
Lordships of the Supreme Court in Jugal 
Kishore’s case (AIR 1967 SC 1494), the 
Claims Tribunal for all intents and purposes 
discharges the same functions and duties in 
the same manner as a Court of law is ex- 
pected to do. In this view of the matter I 
hold that the proceedings before the Claims 
Tribunal are not in the nature of arbitration 
proceedings and that the Claims Tribunal 
while disposing of the claims acts as a 
Court”. . 


This dictum was followed and reiterated by 
Tuli and S. C. Mital, JJ., in Smt. Chawli 
Devi v. Union of India, (1978) 75 Pun LR . 
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848, and again by Narula, C. J., and Bains, 
J., in Triloki Nath Bhargava’s case (supra). In 
the case last mentioned it was argued that 
the provisions of the Code of Civil Procedure 
not specifically mentioned in R. 20 must be 
held to have been excluded and in support 
of the argument reliance was placed on 
Motor Owners Insurance Co. Ltd. v. Smt. 
Renuka Roy AIR 1973 Gauhati 142. The view 
expressed in the Gauhati case, however, did 
not find favour with Narula, C. J., who came 
to the conclusion on the basis of the Full 
Bench dictum in K. Chandrashekara v. Nara- 
yana, AIR 1975 Kant 18, and three cases de- 
cided respectively by the Delhi, Orissa and 
Madhya Pradesh High Courts that the same 
did not lay down the correct law. He held, 
repelling the argument advanced before him, 
that the provisions of R. 22 of order XLI of 
the Code Civil Procedure were applicable 
to proceedings under S. 110-D of the Motor 
Vehicles Act in spite of the fact that that rule 
did not find a place in R. 20 above-mention- 
ed. 


3. In so far as this High Court is con- 
cerned therefore, the law appears to be well 
settled that a Claims Tribunal pertorming 
functions under the Motor Vehicles Act has 
more or less the same status as that of a 
Court and performs functions similar tọ it 
and also that R. 20 of the Motor Accidents 
Claims Tribunal Rules does not, either ex- 
pressly or by necessary implication, exclude 
the applicability to proceedings betore the 
Claims Tribunal of those provisions of the 
Code of Civil Procedure which it does not 
specifically mention and that, on the other 
hand, such provisions would be applicable 
if they are in consonance with the principles 
of fair-play and propriety. Viewed in this 
light R. 20 would not stand, in my opinion, 
in the way of the petitioners being absolved 
the responsibility to pay court-fee if they 
are found paupers as they have actually been 
found by the Tribunal. To hold otherwise 
would be to create an invidious distinction 
between subject and subject and to close 
the gates of justice to persons who are un- 
able by virtue of their proverty to pay court- 
fee while such gates are left wide open for 
the millionaires a distinction which cannot 
have the sanction of any law worth the 
name. 















4. In the result the petition succeeds and 
is accepted and the impugned order is set 
aside. The petitioners are held entitled to 
the benefit of the provisions of O. XXXII 
of the Code of Civil Procedure. The Claims 
Tribunal shall henceforward proceed on that 


Sant Ram v. 
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basis. The parties shall appear before it on 
20th of March, 1978, No costs. 
Petition allowed. 
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Sant Ram, Applicant v. Baby Renu, Res- 
pondent. 

Civil Misc. No. 250 C. I. of 1978; (in First 
Appeal No. 1485 of 1977), D/- 2-8-1978. 

Punjab Courts Act (6 of 1918), S. 38 (1A) 
(as amended by Haryana Amendment Act, 
1977) — Appeal in money suits — Value for 
purposes of jurisdiction — Determination — 
Mode. (Suits Valuation Act (7 of 1887), Sec 
tion 8). 


In cases for recovery of money, the value 
for purpose of court-fee is fixed on the 
amount claimed by the plaintiff. Consequent- 
ly, in view of S. 8 of the Suits Valuation Act 
the jurisdiction value of the suit for the pur- 
pose of jurisdiction is to be the same. Under 
S. 39 (1A) of Punjab Courts Act (as amended 
by Haryana Amendment Act, 1977) it is 
value of the suit for the purposes of jurisdic- 
tion in money suits, that will determine whe- 
ther the appeal is to be retained by the High 
Court or to be sent to the District Judge 
even though the Court-fee in appeal has 
been paid by the appellant on the amount 
of more than Rs. 20,000/-. Thus where in 
a money suit value at Rs. 18,618/- the plain- 
tiff is granted future interest from the date 
of the suit till the date of realisation and in 
appeal the defendant is also required to pay 
Court-fee on the amount of interest of 
Rs. 9656/- from the date of suit till the date 
of the filing of appeal, the valuation of the 
suit for the purpose of jurisdiction of the 
appellate Court is not changed and such an 
appeal need not be retransferred to High 
Court under S. 39 (1A), AIR 1981 Cal 159, 
AIR 1927 Lah 187 (2) and AIR 1933 Lah 


8, Foll. (1859-61) 8 Moo Ind App 168 
(PC) and AIR 1961 Pat 100, Dist. 
(Para 4) 
Anno: AIR Manual (8rd Edn), Suits 
Valuation Act, 'S. 8, N. 82. 
Cases Referred: Chronological Paras 
ATR .1961 Pat 100 6 
AIR 1933 Lah 8 5 
AIR 1981 Cal 159 5 
AIR 1927 Lah 187 (2) 5 
(1859-61) 8 Moo Ind App 166 (PC) 6 


S. K. Goyal, for a J. V. Gupta, 
for Respondent. 
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ORDER:— This application has been filed 
under Section 89 of the Punjab Courts Act 
as amended by the Punjab Courts (Haryana 
Amendment) Act, 1977 (hereinafter reterred 
to as the Amendment Act) for retransterring 
the appeal from the Court of Additional Dis- 
trict Judge, Ambala, to this Court. 


2. Briefly, the facts of the case are that 
a suit for recovery of Rs. 13,618/- was insti- 
tuted in the trial Court. It was prayed there- 
in that the plaintiff be granted interest from 
the date of institution of the suit tillthe date 
of the decree. The plaintiff fixed the value 
of the suit for the purposes of Court-tee 
and jurisdiction as Rs. 13,620/-. The- trial 
Court decreed the suit for recovery ot Rupees 
13618/- and also for future interest at the 
rate of Rs. 12 per cent per annum from the 
date of suit till the date of realisation. The 
defendant filed an appeal to this Court 
wherein he paid the Court-tee on the 
amount of Rs. 18,618/-, the principal and 
Rs. 9656/-, the interest, which accrued from 
the date ‘of the suit till the date of the fil- 
ing of the appeal. At that time, the appeals 
relating to the decrees the jurisdiction value 
of which was more than Rs. 10,000/- were 
maintainable in the High Court. 


Later on, by virtue of the Amendment Act 
the value for the purposes of appeal to the 
High Court was increased from Rs. 10,000/- 
to Rs. 20,000/-. A provision was also made 
in the Amendment Act that all appeals pend- 
ing in the High Court, the value of which 
did not exceed Rs. 20,000/- would stand 
transferred to the District Judge exercising 
ordinary territorial jurisdiction in such ap- 
peals. In view of the aforesaid clause, this 
Court transferred the appeal to the Court of 
District Judge, Ambala who in turn, trang- 
ferred it for disposal to the Court of Addi- 
tional District Judge, Ambala. This petition 
has been filed by the petitioner with a pra- 
yer that the appeal be retransferred to this 
Court as he had paid Court-tee in appeal 
on an amount of more than Rs. 20,000/-. 
The petition has been opposed by the res- 
pondent. i 


38. The only question that arises for de- 
termination in the present case is that if the 
plaintif is granted future interest trom the 
date of the suit till the date of realisation 
and in appeal the defendant is required’ to 
pay Court-fee on the amount of interest, 
whether the valuation of the suit for the 
purpose of jurisdiction is changed or not. 

4. In order to’ decide this question, it 
will be necessary to refer to S. 8 of the Suits 
Valuation Act, 1887, and S. 2 of the Amend- 
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ment Act by virtue of which, Section 39 was 
amended. The aforesaid sections read as 
under:— 

Section 8 of Suits Valuation Act 

“Where in suits other than those refer- 
red to in the Court-fees Act, 1870, S. 7, 
Paragraphs V, VI and IX and Paragraph X, 
CL (d), court-fees are payable ad valorem 
under the Court-fees Act 1870, the value 
as determinable for the computation ot 
court-fees and the value for purpose of 
jurisdiction shall be the same.” 

Section 2 of Punjab Courts 
Amendment) Act, 1977. 

Amendment of Section 89 of Punjab Act 
6 of 1918 — For sub-sec. (1) of S. 89 of the 
Punjab Courts Act, 1918, the following sub- 
sections shall be substituted, namely:—. 

“(1) Save as aforesaid, an appeal trom a 
decree or order of a Subordinate Judge shall 
lie— 

(a) to the District Judge where the value 
of the original suit in which decree or order 
was made did not exceed twenty thousand 
rupees; and 

(b) to the High Court in any other case, 


(1A) All appeals pending in the High 
Court,, the value of which does not exceed 
twenty thousand rupees, shall stand trans- 
ferred to the District Judge exercising ordi- 
nary territorial jurisdiction in such appeals.” 
From a reading of S. 8 of the Suits Valuation 
Act, it is evident that the value of a suit 
for the purpose of jurisdiction in all types 
of suits except those falling under S. 7 Para- 
graphs V, VL and IX ‘and X, Cl. (d) of 
Court Fees Act shall be the same as that 
for paying the Court-fee. In’ cases for re- 
covery of money, the value for purpose ot 
Court—fee is fixed on the amount claimed by 
the plaintiff. Consequently, the jurisdiction 
value of the suit for the purpose of juris- 
diction is to be the same. For filing an ap- 
peal, the value of the original suit shall 
prevail in accordance with S. 39 -of the Pun- 
jab Courts Act. Sub-section (l-A) of S. 39 
provides that all appeals pending in the High 
Court, the value of which does not exceed 
twenty-thousand rupees, shall stand trans- 
ferred to the District Judge exercising ordi- 
nary territorial jurisdicHon in such appeals. 
This sub-section is to be read in conjunction 
with Sub-section (1). 


Sub-section (1) specifically provides that, 
an appeal from a decree of a Subordinate 
Judge shall He to the District Judge where 
the value of the original suit did not exceed 
twenty thousand rupees and in other cases 
to the High Court. The same principle will 
apply, if an appeal pending in the High 
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is to be transferred to the District 
Judge under sub-section (1A)'of S. 89. After 
taking into consideration the language of 
sub-sections (1) and (1A), I am of the view 
that it is value of the suit for the purposes 
of jurisdiction in money suits, that will de- 
ine whether the appeal is to be retained 
y the High Court or to be sent to the Dis- 
ict Judge even though the Court-fee in ap- 
al has been paid by the appellant on the 
amount of more than Rs. 20,000/-. 


5. In the above view, I am fortified by 
the observations of Calcutta High Court in 
Sailendra Kumar Palit v. Hari Charan 
Sadhukhan, ‘ATR 1981 Cal 159. In that case, 
a suit was filed for recovery of Rs. 4477- 
2 annas. The suit was decreed for the afore- 
said amount -along with interest and costs. 
The amount of preliminary decree came to 
Rs. 6357-7 annas. A dispute arose whether 
the appeal was maintainable in the High 
Court or Court of District Judge. A Division 
Bench of that Court held that the value of 
the suit was to be taken to be the amount 
at which the claim was stated in the plaint. 
Similar view was taken by the Lahore High 
Court in Tuman Singh v. Bija, AIR 1927 Lah 
187 (2) and Mathura Das v. Jalal Din, AIR 
1988 Lah 8, 


6. The learned counsel for the petitioner 
has referred to Gooroopersad Khoond v. 
Juggutchunder (1859-61) 8 Moo Ind App 168 
(PC) and Madan Mohan v. Life Insurance 
Corporation of India, AIR 1961 Pat 100. In 
these cases the question that was being con- 
sidered, was as to how the value of the sub- 
ject matter for the purposes of appeal to the 
Privy Council/Supreme Court was to be re- 
ckoned. In my view, the ratio in them will 
not be applicable to the present case. 

7. For the reasons recorded above, the 
petition fails and the same is dismissed with 
costs. Counsel fee Rs. .50/-. 

Petition dismissed. 
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Faqir Chand and others, Appellants v. The 
Financial Commissioner, Punjab, Chandigarh 
and others, Respondents. 

Letters Patent Appeal No. 866 of 1977, 
D/- 7-4-1978.* 


(Against judgment of Premchand Jain J. in 
C. W. No. 2810 of 1977, D/- 30-9-1977.) 
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Letters Patent (Punjab), Cl. 10 — Order 
vacating ex parte stay Of dispossession from 
agricultural land in a pending writ petition 
— Not a “judgment” within Cl. 10 — Hence 
not appealable. AIR 1920 Lah 326; AIR 1922 
Lah 185 and AIR 1928 Lah 904 held no 
longer good law in view of AIR 1974 SC 
1719. 

To fall within the ambit of the judgment, 
the decision must involve the determination 
of some right or liability which affects the 
merits of the question between the parties. 
The two sine qua non therefore, are first the 
determination of some right or liability and 
its consequent effect on the merits of the 
questions on which the parties are at issue. 
If these two basic tests are satisfied then 
the preliminary, interlocutory, or the final 
nature of such a decision pales into relative 
insignificance. (Para 9) 


Mere stay order which puts the parties to 
some terms during the pendency of an ap- 
peal or proceeding does not determine any 
right or liability which affects the merits ot 
the lis betwixt them. The grant, refusal or 
vacation of stay during the pendency of pro- 
ceedings obviously involves no determination 
of any right or liability which may ultima- 
tely affect the merits of the controversy. 
Once the two basic tests are not satisfied the 
mere putting the parties to some terms dur- 
ing the pendency of a litigation before the 
High Court without any determination of a 
right or liability affecting the merits of the 
issues is merely an order which cannot be 
raised to the pedestal of a judgment. It con- 
sequently follows that no Letters Patent Ap- 
peal is competent against such order or de- 
cision, AIR 1920 Lah 326, AIR 1922 Lah 
185 and AIR 1928 Lah 904 held no longer 


good law in view of AIR 1974 SC 1719. 

; (Para 11) 
Cases Referred; Chronological Paras 
AIR 1974 SC 1719 8, 10 


AIR 1971 SC 2387 

AIR 1958 SC 198 

AIR 1928 Lah 904 5, 
ATR 1922 Lah 185 5, 
AIR 1920 Lah 326 : ILR 1 Lah 848 5, 
(1872) 8 Beng LR 438 


H. L. Sarin, Sr, Advocate with M. L, Sarin, 
for Appellants; B. R. Bahl, and A. L. Bahl, 
for Respondents. 


S. $. SANDHAWALIA, J. Whether the 
order of a learned Single Judge merely vacat- 
ing an ex parte stay of - dispossession from 
agricultural land in a pending writ petition 
is a judgment within the meaning of Cl. 10 
of the Letters Patent is the significant ques- 
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tion which has arisen at the very threshold 
in this appeal. . 

2. The issue stems from a civil writ peti- 
tion preferred by the petitioners against the 
orders of the Financial Commissioner, Pun- 
jab and the revenue authorities below. The 
Motion Bench issued notice of motion there- 
in but as no appearance was put in on behalt 
of the respondents on the date of hearing 
the writ petition was admitted and ad interim 
stay of dispossession was granted with notice 
to the opposite party with regard to the stay 
for the 28rd of September, 1977. On thé 
80th of September, 1977 after ‘hearing the 
learned counsel for the parties the learned 
Single Judge for detailed reasons recorded, 
held that no case for stay had been made 
out and accordingly the ex parte stay grant- 
ed by the Motion Bench was vacated. Ag- 
grieved by this order the appellants have 
preferred this letters patent appeal. A notice 
of motion having been issued to the respon- 
dents, a preliminary objection at once was 
raised on their behalf challenging the very 
competency of the appeal primarily on the 
ground that the mere vacation of a stay order 
was not a ‘judgment’ and consequently no 
appeal lay against the same under clause 10 
of the letters patent. As the question is ot 
obvious significance we have heard fulldress 
arguments on the point by either side. 


8. Now the precise connotation of the 
word Judgment’ occurring in Cl. 10 of the 
letters patent constituting the High Court 
of Judicature at Lahore and the correspond- 
ing provisions relating to the other High 
Courts has engaged the attention and acu- 
men of learned Judges for well-nigh a cen- 
tury. The quest has not ended and perhaps 
is unlikely to do so. We therefore do not 
propose to further contribute to the volume 
of judicial literature on the point. Therefore 
at the very outset it may be highlighted that 
we intend to confine the consideration to the 
grant, refusal or vacation of stay orders dur- 
ing the pendency of an appeal or proceed- 
ings in the High Court. 


4. The relevant part of the statutory pro- 
vision around which the controversy inevita- 
bly revolves is in the following terms:— 


“10. And we do further ordain that an 
appeal shall lie to the said High Court of 
Judicature at Lahore from the judgment (not 
being a judgment passed in the exercise of 
appellate jurisdiction in respect of a ‘decree 
or order made in ‘the exercise of appellate 
jurisdiction by a Court subject to the super- 
intendence of the said High Court, and not 
being an order made in the exercise of revi- 
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sional jurisdiction, and not being a sentence 
or order passed or made in the exercise of 
the power of superintendence under the pro- 
visions of Section 107 of the Government ot 
India Act, or in the exercise of criminal juris- 
diction) of one Judge of the said High 
Court.” 

5. That there has been a wide-ranging 
conflict of judicial opinion in the various 
High Courts for nearly a century with re- 
gard to the finer nuances of the word ‘judg- 
ment’ as used in the Letters Patent is in fact 
too manifest to be disputed. Itis hence waste- 
ful to advert to the plethora of precedent 
of other High Courts to which the learned 
counsel for the parties drew our attention. 
We, therefore, propose to confine ourselves 
to the decisions rendered within this Court 
and its predecessor High Court of Lahore. For 
the purposes of this jurisdiction it suffices 
to mention that the mainstay of the argu- 
ment of the learned counsel for the appel- 
lants has been raised on three Division Bench 
judgments of the Lahoré High Court, namely, 
Gokal Chand v. Sanwal Das, ILR 1 Lah 348: 
(AIR 1920 Lah 826); Firm Badri Das Jana- 
kidas v. Mathanmal, AIR 1922 Lah 185 and 
Shibba ‘Mal v. Rup Narain, AIR 1928 Lah 
904. 


6. The said authorities undoubtedly sup- 
port the argument of the learned counsel for 
the appellants. In Gokal Chand’s case the 
Division Bench held that the order of the stay 
of execution of a pre-emption decree made 
during the pendency ofa first appeal betore 
the Court was a judgment within the meaning 
of Cl. 10 of the Letters Patent and was 
therefore, appealable. This view has been 
followed subsequently in Badri Das Janki- 
das’s case (supra) which in turn was followed 
in Shibba Mal’s case. 


7. We are, however, firmly of the view 
that the matter is now concluded against 
the appellants not by one but by three judg- 
ments of the final Court. It would, there- 
fore, be an obvious exercise in futility to 
either examine the matter on principle atresh 
or to proceed to distinguish the aforesaid 
three cases on which primary reliance has 
been placed by Mr. Sarin. In Asrumati Debi 
v. Rupendra Deb AIR 1953 SC 198, their 
Lordships noticed the wide divergence of 
judicial opinion in this context but declined 
to resolve the same or to frame any ex- 
haustive definition of the word ‘judgment.’ 
However, the preference for the Calcutta and 
the Madras High Courts’ view is evident on 
the analysis of the judgment wherein they 
affirmed the view that an order transterring 
a suit from a Subordinate Court to the origi 
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nal side of the High Court of Calcutta under 
Clause 18 of its Letters Patent was not a 
judgment and hence not appealable. In Radhy 
Shyam y. Shyam Behari Singh, AIR 1971 SC 
2387 the question before their Lordships 
was whether an order under a proceeding 
under Order 21 Rule 90 is a judgment and 
whilst holding that it is so it was observed 
that the character of the order must be such 
which affected the merits of a controversy 
between the parties by determining some 
disputed right or liability. 


8. What, however, seems to set the 
matter at rest is the recent enunciation of 
their Lordships in Shanti Kumar R. Canji 
v. Home Insurance Co. of New York, AIR 
1974 SC 1719. Therein whilst expressly ap- 


proving and preferring the view of the Cal- 


cutta and the Madras High Courts, their 
Lordships accepted the following statement 
of law rendered more than a century back by 
Sir Richard Couch in Justice of the Peace 
for Calcutta v. Oriental Gas Co., (1872) 8 
Beng LR 433 (at p. 1720 of AIR SC):— 


“We think that ‘judgment’ means a deci- 
sion which affects the merits of the question 
between the partias by determining some 
right or liability may be either final or pre- 
liminary, or interlocutory, the difference be- 
tween them being that a final judgment de- 
termines the whole cause or suit, and a pre- 
liminary or interlocutory judgment deter- 
mines only a part of it leaving other matters 
to be determined.” 


After briefly discussing the rival views, Chiet 
Justice Ray speaking for the Court conclud- 
ed as follows (at p. 1722 of AIR SC);:— 


“In finding out whether the order is a 
judgment within the meaning of Cl. 15 of 
the Letters Patent it has to be found out that 
the order affects the merits of the action 
between the parties by determining some 


right or liability. The right or liabi- 
lity is to be found out by the- Court. 
The nature of the order will have to 


be examined in order to ascertain whether 
there has been a determination of any right 
or liability.” 


9. An analysis of the aforesaid three 
judgments would make it manifest that the 
basie test which emerges and has been ac- 
cepted by their Lordships is that to tall 

thin the ambit of the. judgment, the deci- 

on must involve the determination of some 
right or liability which affects the merits oł 
the question between the parties. The two 
sine qua non if one may say so, therefore, 

e first the determination of some right or 
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liability and its consequent effect on the 
merits of the questions on which the parties 
are at issue. If these two basic tests are satis- 
fied then the preliminary, interlocutory, or 
the final nature of such a decision pales into 
relative insignificance. 


10. Now it seems manifest to us that all 
the three judgments of the Lahore High 
Court relied upon by the learned counsel for 
the appellants do not and cannot possibly 
satisfy the test and the reasoning authorita- 
tively laid down by their Lordships of the 
Supreme Court. Though these judgments 
were not cited and thus have not been re- 
ferred to by their Lordships, it is plain that 
they can no longer hold the field against 
the binding precedent of the final Court. In 
our view they stand impliedly but clearly 
overruled by the ratio of the aforesaid deci- 
sions. It must mevitably be declared that 
these authorities are no longer good law in 
view of the categoric observations finally 
made in Shanti Kumar R. Canji’s case (AIR 
1974 SC 1719) (supra). 


_ 11. Coming nearer home and applying 
the tests accepted by their Lordships of the 
Supreme Court, can it possibly be said that 
a mere stay order which puts the parties to 
some terms during the pendency of an ap- 
peal or proceeding determines any right or 
liability which affects the merits of the lis 
betwixt them. The answer obviously must be 
in the negative. Taking the specitic ques- 
tion in hand, it is plain that whether the ap- 
pellants remain in possession of the land or 
are divested therefrom, the ultimate result 
of the writ petition and the issues in dispute 
betwixt the parties are not even remotely 
affected thereby. The grant, refusal or vaca- 
tion of stay during the pendency of proceed- 
ings obviously involves no determination of 
any right or liability which may ultimately 
affect the merits of the controversy. Once 
the basic tests are not satisfied it appears to 
be plain that the mere putting the parties 
to some terms during the pendency of a 
litigation before the High Court without any 
determination of a right or liability affecting 
the merits of the issues is merely an order 
which cannot be raised to the pedestal ` of 


judgment. It consequently follows that no 


Letters Patent Appeal’ is competent against 
such an order or a decision, 


12. We hold that the present appeal is not 
competent and, therefore, dismiss the same. 


OS Appeal dismissed. 
ZAM NQ s 
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S. S. DEWAN, J. 
Om Parkash, Plaintiff-Appellant v. Union 
o has and others, Defendants-Respon- 
ents, 


Second Appeal No. 1417 of 1974, D/- 
6-3-1978.° 


Civil P. C. (1908), O. 22, Rr. 3 and 11 — 


Abatement of appeals in personal actions — 


Suit for declaration that plaintiffs retire- 
ment was illegal — Suit dismissed — Death 
of plaintiff during pendency of appeal — 
Application by L. Rs. for bringing them on 
record and for continuance of appeal — Not 
maintainable — Relief sought in suit being 
personal to deceased suit or appeal abates. 
AIR 1977 An Pra 819 Rel, on. 
(Para 3) 
Anno: AIR Comm. C. P. C. (1908), (8th 
Edn.), O. 22, R. 8, N. 3; and O. 22. R. 11, 
N. 2 


Cases Referred: Chronological’ Paras 
AIR 1977 An Pra 319 i 8 


K. P. Bali, for Appellants; Rattan Lal 
Garg, for Respondents. 


JUDGMENT,;— This second appeal is 
directed against the concurrent decisions of 
the Courts below dismissing the suit of the 
plaintiff-appellant (since deceased), He was 
working as a driver B’ Grade in the North- 
ern Railways under the defendants-respon- 
dents. He had been retired from service on 
reaching the age of superannuation of 58 
years, on 80-11-1971, taking his date of birth 
as 1-12-1918. A departmental enquiry was 
conducted against him and it was found that 
he produced a false certificate to support his 
request for change in the date of birth from 
1-12-1918 to 18-7-1916. The Divisional 
Personnel Officer, Ferozepur, stopped the 
increments of the appellant for two years, on 
the aforesaid ground. Feeling aggrieved by 
the aforesaid order, the appellant filed a suit 
seeking declaration that his retirement on 
80-11-1971 was illegal, wrong and against 
the rules and the order by virtue of which 
his increments had been stopped for two 
years was illegal, ultra vires of the rules and 
principles of natural justice and inoperative. 
The defendants-respondents denied the alle- 
gations of the appellant. It was maintained 
that the date of birth of the appellant was 
entered as 1-12-1918 in the office record and 
this date of birth was never challenged 


TA a a 
` ê(From decree of Gian Inder Singh, Sr. Sub. 
J. Jullundur, D/- 14-5-1974). 
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throughout his service of over 30 years. The 
pleadings of the parties gave rise to the fol- 

1, Whether the cause of action is not jus- 
ticiableP : 

2. Whether a valid notice under Section 80 
of the Code of Civil Procedure has been 
served on the defendants? 

8. Whether the plaintiff is estopped by 
his conduct to bring this suit? 

4. Whether the suit for declaration is pre- 
mature and a suit for mere declaration does 
not lieP 


5. Whether the impugned orders dated 
2-8-1971 and 80-11-1971 are illegal, void, 
wrong and against rules and against princi- 
ples of natural justice? 

6. Relief. 

2. The trial Court decided issues Nos. 1, 2, 
8 and 4 in favour of the appellant and issue 
No. 5 was decided in favour of the respon- 
dent. As a result of the finding under issue 
No. 5, the appellant’s suit was dismissed. An 
appeal against this decision to the Senior 
Subordinate Judge, Jullundur, also failed. 
The appellant has come up in second appeal 
to this Court. 


8. During the pendency of the appeal, the 
appellant died on 19-8-1976. An application 
has been filed by his wife and children pray- 
ing that they may be brought on record -as 
his legal representatives and be allowed to 
continue the appeal. A preliminary question 
arises whether the appeal is maintainable in 
the circumstances. It is contended by the 
learned counsel appearing for the respon- 
dents that any order that can be made in 
this case is of an interest personal only to the 
appellant, now deceased, and that since the 
legal representatives can claim no personal 
right, they cannot agitate the question. On 
behalf of the applicants Shri Bali, learned 
counsel, urges that this application is main- 
tainable. This is just a bald submission of 
the learned counsel and it has not been sup- 
ported by any principle or precedent. There 
is considerable force in the contention of the 
respondents. Assuming that the impugned 
order is quashed on the grounds urged in the 
plaint, viz, the order of retirement of the 
appellant on 30-11-1971; or order dated 
2-8-1971 stopping his increments perma- 
nently for two years were Opposed to the 
principle of natural justice or ultra vires of 


the rules; the position would be that the de- 


partment would be entitled to continue the 
proceedings afresh against the delinquent 
officer. What this Court does is only to va- 
cate the impugned order. The charges that 
were framed against the delinquent officer 
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are not wiped out by these proceedings. Now 
that the delinquent officer is dead, the de- 
partment cannot possibly re-commence the 
` proceedings against him. Shri Bali claims 
that if the impugned orders are improper, 
then the legal representatives would be 
entitled to recover from the respondents such 
arrears and other monetary benefits which 
the delinquent officer would have been en- 
titled to prior to his retirement. Shri Bali 
does not deny that the recovery of such ar 
tears would not follow as a matter of course 
by issue of an order in the present case. The 
legal representatives, nevertheless, have to 
file a suit. It is again doubtful whether the 
suit would be within the period of limitation 
as the delinquent officer had already retired 
on 80-11-1971. Shri Bali does not deny that 
if a suit is filed, in that case it would have to 
be independently established that the appel- 
lant was not guilty of anything that would 
justify his retirement as a preliminary to ob- 
tain any relief sought in that suit. It follows, 
therefore, that the issue of a declaration 
sought in the suit is only a step towards fur- 
ther legal steps which the legal representa- 
tives of the deceased officer propose to take. 
I am not satisfied that in these circumstances 
this Court can entertain the appeal. I am 
inclined to agree with the contentions of the 
respondents that the relief sought is purely 
personal to the delinquent officer and such 
personal right which really involves the con- 
tinuance in service or otherwise of a person, 
cannot survive to the legal representatives. I 
am of the view that on the date of death ot 
the appellant right to sue or to continue the 
appeal abated. The same view was taken in 
case P. V. Sarma v. S. C. Rly. Employees 
Co-op. Credit Society, Secunderabad, AIR 
1977 Andh Pra 319. I; therefore, hold that 
the appeal has abated. 


4, The result is that the appeal is herein 
dismissed, but there will be no order as to 
costs. 


Appeal dismissed. 
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AIR 1978 PUNJAB & HARYANA. 278 
BHOPINDER SINGH DHILLON AND 
K. S. TIWANA, JJ. 

Amar Dass Chela Jai Ram Dass of 
Nabha, Appellant v. The Shiromani Gur 
dwara Parbandhak Committee, Amritsar, 
Respondent. 

F. A. F. O. No. 155 of 1972, D/- 12-4- 
1978.° 


(A) Sikh Gurdwaras Act (8 of 1925), S. 34 
— Appeal — Tribunal allowing amendment 
of petition under S. 8 — No appeal preferred 
against the order Dismissal of petition 
under S. 8 — Appeal against —— Respon- 
dent can challenge the order allowing 
amendment with a view to support the judg- 
ment of tribunal — No appeal lies under 
S. 34 against the order allowing amendment. 
F. A. O. No. 191 of 1974, D/- 3-10-1977 


(Punj & Har) (FB) Fol. — (Civil P. C 
(1908), O. 41, R. 22 (1). (Para 19) 
Anno: AIR Comm. C. P. C. (8th Edn.), 


O. 41, R. 22 (1), N. 2A. 
(B) Sikh Gurdwaras Act (8 of 1925), Ss. 8 


and 10 — Locus standi — Wholly 
incompetent petition — Amendments con- 
verting it into one under S. 8 al- 


lowed after period of limitation — Amend- 
ment petitions to be ignored — Petition is 
incompetent and not maintainable — (Civil 
P. C. (1908), O. 6, R. 17). 


In the petition under Section 8 of the Act, 
two categories of persons referred to above 
have been given right to claim that the Gur- 
dwara in question is not a Sikh Gurdwara. 
The existence of an institution has to be ad- 
mitted which js then claimed to be not a 
Sikh Gurdwara. From the averments made 
in the instant case, it is clearly discernible 
that the claim of the petitioner was regard- 
ing the property and he claimed the same 
to be his personal property. Such a claim is 
maintainable in Section 10 of the Act He 
has nowhere averred that there is any insti- 
tution of which he is the hereditary office- 
holder. (Para 22) 


The Sikh Gurdwaras Act is a special sta- 
tute and was enacted to solve ticklish pro- 
blems which affected the religious sentiments 
of the Sikh Community. It would be seen 
that if a non-existent petition or a wholly 
incompetent petition is allowed to be amend- 
ed after the expiry of limitation of 90 days 
as prescribed under Section 8 of the Act, in 


*(From Order of Sikh Gurdwara Tribunal 
Punjab, Chandigarh D/- 6-4-1972). 
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that case, the mandate of the provisions of 
Section 8 of the Act shall stand violated. 
(Para 22) 
A wholly incompetent petition cannot be 
allowed to be amended after the expiry ot 
the period of limitation prescribed under 
Section 8 of the Act, by the Tribunal. In 
this view of the matter, and keeping in view 
the fact that no explanation was given as to 
why the averments as would satisty the in- 
gredients of Section 8 of the Act were not 
_made in the original petition and keeping in 
view the further fact that the amendment 
was piecemeal prayed after the lapse of a 
number of years and the Tribunal having 
not kept itself abreast of the legal position, 
and without giving any reason having allowed 
the amendments, the said orders of the Tri- 
bunal cannot be allowed to stand. The peti- 
tion originally filed was in fact a petition 
under Section 10 of the Act and the Tribunal 
after the lapse of many years had no juris- 
diction to convert the said petition by Allow- 
ing amendment into a valid petition answer 
ing the description of the provisions of Sec- 
tion 8 of the Act. That being the case, the 
amended petitions have to be ignored. The 
petitioner having not averred his locus standi 
and having not even averred that there is 
any institution of which he is the hereditary 
office holder, it is to be held that the peti- 
tion is imcompetent. Case law discussed. 
' (Para 23) 


Further, in a petition under Section 8 oł 
the Act, the petitioner has to aver specific 
custom of the institution by which the peti- 
tioner and his successors came to hold office 
either by way of hereditary right or by 
nomination. Even in the amended petition, 
the petitioner has not alleged the special or 
general custom concerning the devolvement 
either according to the hereditary right or 
by nomination. The only averment made is 
that Chela succeeded to the Guru. This aver- 
ment alone is not sufficient. Specific custom 
has to be pleaded so as to aver as to whe- 
ther the eldest Chela succeeded or whether 
the appointment was made by the successor 
in his lifetime, or whether the appointment 
was made by Bhek etc. (Para 24) 


The petitioner must allege and prove the 
consistent rule of descent. The petitioner 
having failed to aver the specific custom 
concerning the institution in question, ne 
amount of evidence can be looked into in the 
absence of any such averment. 

(Paras 27, 29, 30, 31) 

Anno: AIR Comm. C. P. C. (9th Edn.) 
O. 6, R. 17, N. 8. 


Amar Dass v. Shiromani Gurdwara Parbandhak Committee ` 


A.I. R, 


(C) Evidence Act (1872), S. 115 — Estop- 
pel against statute — Principle of approbate 
and reprobate Amendment of petition 
under S. 8 of Sikh Gurdwaras Act allowed 
on condition of payment of cost — Amend- 
ment if can be challenged after accepting 
the cost awarded — ( (i) Civil P. C. (1908). 
O. 6, R. 17 — (ii) Sikh Gurdwaras Act (8 of 
1925), S. 8). 


In the case of special Acts, mere ac 
quiescence, consent or estoppel would not 
entitle the Court to pass an order which is 
not in keeping with the provisions of the 
Act. Case law discussed. (Para 34) 

Where the petition originally made was 
not in fact the petition under Section 8 of 
the Act and the Tribunal had no jurisdiction 
to convert the non-existent petition into a 
petition under Section 8 of the Act after the 
expiry of limitation, no amount of acqui- 
escence on the part of the Committee can 
vest such a jurisdiction in the Tribunal. The 
orders of the Tribunal allowing the amend- 
ment are clearly illegal and merely the Com- 
mittee having accepted the costs, would not 
disentitle the Committee to challenge the 
validity of the said orders. There is nothing 
on the record to show that the Committee 
acquiesced its rights to challenge the said 
orders, nor there is anything to show that 
the counsel for the Committee in a conscious 
manner accepted the costs with a view to 
forgo the objections. The principle of estop- 
pel and the principle not to allow a party to 
approbate and reprobate are the rules of evi- 


‘dence. The said principles cannot override 


the specific provisions of the Special Act. 
(Para 87) 
Anno: (i) ATR Comm. Civil P. C. (Sth 
Edn.), O. 6, R. 17, N. 15; (ii) AIR Man. (8rd 
Edn.), Evi. Act, S. 115, Notes 30, 46 and 71. 


Cases Referred: Chronological Paras 


AIR 1978 Punj and Har 39 (FB) 22, 28, 27, 
82, 87, 89 


(1977) F.A.O. No. 191 of 1974, 


D/- 8-10-1977 (Punj) (FB) 15, 19 
AIR 1976 Punj & Har 180 (FB) 24, 25, 27, 28 
(1975) F. A. O. No. 77 of 1965, 


D/- 25-9-1975 (Punj) 28 
AIR 1973 Delhi 53 32 
AIR 1972 Punj & Har 321 32 


AIR 1970 SC 794 

(1970) F. A.O No. 177 of 1968, 
D/- 81-1970 (Punj) 23 

(1969) F. A O. No. 27 of 1968, 
D/-23-10-1969 (Punj) 22, 28, 37, 39 

AIR 1965 Punj 468 32 

AIR 1964 Pat 275 ` 32 

AIR 1956 Punj 95 : 57 Pun LR 580 32,36 


82, 34 
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AIR 1955 Nag 222 
AIR 1953 Pepsu 58 
AIR 1940 Nag 161 : 
AIR 1934 All 10 82, 35 


J. S. Mangat with P. K. Palli, for Appel- 
lant; Narinder Singh, for Respondent. 


B. S. DHILLON, J.: — A notification 
under the provisions of Section 7 (1) of tha 
Sikh Gurdwaras Act, 1925, (as amended by 
Act No. 1 of 1959, hereinafter referred to 
as the Act) was issued on 11th August, 1961, 
concerning Gurdwara Sahib Dharamsala 
Baba Gursaran Dass, situate in the revenue 
estate of Nabha, ‘Tehsil Nabha, District 
patiala Mahant Amar Dass appellant sub- 
mitted a petition which petition was termed 
by the State Government as composite peti- 
tion under Sections 8 and 10 of the Act. It 
was averred in the petition that the property 
attached to the institution which was not- 
fied under Section 7 of the Act, was the per- 
sonal property of the objector. He sought to 
substantiate his claim to this effect by plac- 
ing reliance on the decision of a Civil Court 
dated 19th June, 1961, order dated 22nd 
December, 1955 of the Advocate General, 
Pepsu, refusing permission under Section 92 
of the Code of Civil Procedure and a deci- 
sion of the Pepsu High Court dated 5th 
December, 1952, reported in Amar Dass v. 
Government of Patiala and East Punjab 
States Union, AIR 1953 Pepsu 58. He tur- 
ther claimed that the institution in question 
was not a Sikh Gurdwara but was a private 
property of the objector who belongs to 
Udasi sect which sect has nothing to do with 
the Sikhs. This petition was forwarded by 
the State Government, to the Sikh Gurdwaras 
Tribunal, Punjab, Chandigarh, (hereinafter 
referred to as the Tribunal) in pursuance ot 
the provisions of Section 14 (1) of the Act 
for disposal. Shiromani Gurdwara Parban- 
dhak Committee (hereinafter referred to as 
the Committee) was impleaded as a respon- 
dent in view of the provisions of Section 15 
of the Act. The Committee in the written 
statement denied the averments made in the 
petition and also raised a preliminary objec- 
tion that the petition was incompetent as 
the petitioner was not.a hereditary office- 
holder. On 17th December, 1963. the peti- 
tioner moved .an application for permission 
to amend the petition so as to add the veri- 
fication as required by law. This amendment 
was allowed and the first amended peti- 
tion’ was filed on 11th March, 1964. Except 
adding the verification clause in the amend- 
ed petition, all other averments as were con- 
tained in the original petition, were repeat- 
ed in the amended petition. On the plead- 
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ings of the parties, the following issue was 
framed on 6th April, 1964 :— 

“1, Whether the petition is maintainable? 
OPP.” 


2, On. the adjourned date of hearing, which 
was fixed for evidence and arguments on the 
above mentioned issue, petitioner’s counsel 
put in -a second application for permission 
to amend the petition. On 28th July, 1964, 
this petition was dismissed as neither the 
petitioneer nor his counsel appeared on that 
date and the petition was adjourned to 7th 
September, 1964. On that date, the counsel 
for the petitioner submitted third application 
for amendment. This application was allowed 
on the payment of Rs. 50/- as cost. Conse- 
quently the amended petition was filed on 
14th September, 1964. The Committee filed 
fresh written statement and on the pleading 
of the parties, the following issues were 
framed on 29th September, 1964 :— 

“I, Whether the petitioner has a locus 
standi to bring the petition as a hereditary 
office holder? O. P. P. 

2. Whether the institution in dispute is a 
Sikh Gurdwara? O.P. R.” 


8. The parties led evidence and when the 
case was being argued on 8th February, 
1965, the Tribunal keeping in view the 
pleadings, reframed issue No. 1. in the fol- 
lowing language :— 


“I. Whether the petitioner has a 
standi to bring the petition P” 


4. This issue, according to the Tribunal, 
was supposed to cover both the questions, 
ie., about the maintainability of the peti- 
tion and the status of the petitioner as a 
hereditary office holder. The case was ad- 
journed to 28rd February, 1965. for allowing 
the parties to adduce evidence, if any, and 
for arguments on the amended issue. On 
that date, 4th application for amendment of 
the petition; with a prayer for the deletion 
of certain clauses in the petition was made 
on behalf of the petitioner.’ This application 
was allowed by the Tribunal on the payment 
of Rs. 50/- as costs and the amended peti- 
tion was filed before the Tribunal on 7th 
April, 1965. The Committee filed written 
statement to the amended petition and on 
the basis of the amended petition, following 
issues were framed on 27th April, 1965 :— 


“1. Whether the petition is maintainable? 
OPP.” 

2. Whether the petitioner is hereditary 
office holder? OPP.” 

8. Whether the institution in dispute is a 
Sikh Gurdwara P OPP.” 


locus 
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5. The parties were permitted to adduce 
further evidence on the issues re-tramed. 


6. Shri Dev Raj Saini, one of the Mem- 
bers of the Tribunal, decided issues Nos. 1 
and 2 in favour of the petitioner and issue 
No, 3 against the Committee. He thus ac- 
cepted the petition made by Mahant Amar 
Dass under Section 8 of the Act. 


7. Shri Joginder Singh Rekhi, another 


Member of the Tribunal decided 
issues Nos. 1 and 2 against the peti- 
tioner and issue No. 8 in favour 
of the respondent. He thus dismissed 


the petition filed by Mahant Amar Das under 
Section 8 of the Act and declared the insti- 
tution in question as a Sikh Gurdwara. Gur- 
dev Singh J. (as he then was), Chairman of 
the Tribunal, agreed with the findings of 
Shri Rekhi on issues Nos. 1 and 2 and came 
to the conclusion that the petitioner had 
failed to allege and prove the uniform rule 
of succession to the hereditary office which 
the petitioner claimed. He, therefore, came 
to the conclusion that the petitioner could 
not be held to be the hereditary office holder 
and thus he had no locus standi to file the 
petition under Section 8 of the Act. In view 
of the majority decision on issues Nos. 1 and 
2 the petition filed by Mahant Amar Dass 
was dismissed by the Tribunal vide order 
dated 6th April, 1972. This order is now 
sought to be impugned in this appeal. 


8. Issues Nos. 1 and 2 may be convenient- 
ly dealt with together. With a view to ap- 
preciate the various contentions raised by 
the learned counsel for the parties, it ap- 
pears necessary to reproduce the application 
filed by the appellant on 12-9-1961, before 
the State Government which was torwarded 
to the Tribunal for disposal under the pro- 
visions of Section 14 of the Act, The said 
application is as follows:— . 

“Sir, 

In response to your notice dated 1-9-1961. 
I beg to submit as under :— 

l. That the notice is issued on the basis 
of Jamabandi entries for the year 1956-57. 
These Jamabandj entries being not the latest 
should not be taken as the basis for the 
issue of the notice as subsequently on the 
basis of a writ petition decided on 5-12-1962 
reported in AIR 1953 Pepsu 58 it has been 
decided that the property belongs to Amar 
Das personally and is not a Dera Property. 


2. That in view of this decision which is 
supported by the original Patta and as also 
other revenue record entries it is illegal to 
make any’ effort to declare it as a Sikh 
Gurdwara. 
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8. That an effort was made by the Interim 
Gurdwara Board of Pepsu to obtain sanction 
under S. 92 C. P. C. andthe Advocate Gene- 
ral Pepsu vide his judgment dated 22-12-55 
decided that as far as agricultural lands 
measuring 562 Bighas:8 Biswas were concerned 
there was no question of grant of sanction. 
He only gave sanction regarding property 
described as Dharamshala. 


4. That after this sanction a suit was insti- 
tuted in the Court of District Judge Patiala 
wherein vide his order dated 4-5-57 regard- 
ing Agricultural Lands the issues framed be 
ordered to be deleted because the Advocate 
General has sanctioned only with regard to 
Dharamshala or Dera -aand not with regard to 
Agricultural land. 


‘5. That after the abolition of Gurdwara 
Interim Board the S. G. P. C. in the said 
Civil suit No. 269 of 19-11-58 made an ap- 
plication for substitution of 
plaintiff in view of provision of Sec. 148-F 
of the Act and the suit filed by the Interim 
Gurdwara Board as continued by the 
S. G. P. C. was dismissed by the 
Sub Judge Ist Class Nabha on 19-86-61 and 
no appeal has been filed. It may be men- 
tioned that the court held that the property 
at Nabha is not a Dera property but belongs 
to the objector. 


6. That in view of the decisions it is res- 
pectfully prayed that the objections be ac- 
cepted and no effort or attempt be made to 
declare it as a Sikh Gurdwara. The entire 
history would show that it was never a Sikh 
Gurdwara but the private property of the 
objector who belongs to Udasi Sect, a Sect 
which has nothing to do with Sikh. 

Submitted by: 
D/- 12-9-61 Mahant Amar Dass, Chela, 
Mahant Jai Ram Das of Nabha. 
Dera Baba Gursaran Dass, 
Nabha, Mohalla Atashbazan, 
Sd/- Amar Dass.” 


9. The Committee took preliminary objec- 
tion in the written statement that the petition 
was incompetent and was liable to be dis- 
missed as the same was not filed bya here- 
ditary office-bolder and that it is not verified. 
The averments as regards merits were also 
disputed. On 17-12-1968, an application was 
filed by the appellant with a prayer that he 
be allowed to amend the petition so as to add 
verification as required by law. This applica- 
tion was accepted by the Tribunal vide order 
dated 11-2-1964. On 2641964, the 
second application dated 14-4-1964. 
for the amendment of the petition was 
fled. It was mentioned in the appli 


its name as 8 . 
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cation that the petitioner Amar Dass is 
a hereditary office-holder of Dharamshala 
Baba Gursaran Dass, Nabha being the 
owner of it as he has succeeded to it as an 
heir being the Chela of Mahant Jai Ram 
Dass, the last office-holder. It was still as- 
serted in the application that the Dharam- 
shala in question is the personal property of 
the Mahants and neither the Sikh Gurdwara 
nor a charitable religious institution. It was 
prayed that the above mentioned assertion 
be allowed to be pleaded in the amended 
petition. The application was dismissed by 
the Tribunal on 28-7-1964 and the following 
order was passed :— 
“Present: Nemo for the petitioner. Mr. 
Charan Singh counsel for the S. G. P. C. 
Neither the petitioner nor his counsel is 
present today to press the petition for amend- 
ment which, therefore, is dismissed. Let 
notice issue to the petitioner in regard to the 
main petition for 7-9-1964. 
28-7-1964 : 
Sd/- Gurdit Singh Aulakh, Member. 
Sd/- Gurcharan Singh, Member. 
Sd/- Shamsher Bahadur, President. 
10. On 26-5-1964, another application 
under Order 6, Rule 17 of the Code of Civil 
Procedure was filed in which similar aver- 
ments were made as were made in the appli- 
cation dated 14-4-1964. On this application 
the Tribunal passed the following order on 
14-9-1964 :— 


“Present: Mr. Lakhpat Rai Advocate 

with the petitioner. M/s. Harcharan Singh 
` and Charan Singh, Advocates for the S. G. 
P. C. 

The reply to the application for amend- 
ment has been filed. After hearing the learn- 
ed counsel for the parties, we allow the 
petitioner to amend his petition on payment 
of Rs. 50/- as costs. The amended petition 
has been put in today. A copy of it has 
been handed over to the counsel for the 

~S. G. P. C. The written statement should 
be filed on 29-09-1964. Costs have been 
paid. 
14-9-1964. 
Sd/- Gurdit Singh Sd/- Shamsher 
Aulakh Bahadur, 
Member. President. 
Sd/- Gurcharan Singh, 
Member. bide 
On 7-9-1964, another applicafion under 
Order 6, Rule 17 of the Code of Civil Pro- 
cedure, was filed which is as follows:— 
- “Sir, 
` Amar Dass petitioner submits as under:— 

(1) That Shri Amar Dass petitioner in his 

Petition No. 171 of 1983 under S. 8 of the 
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Sikh Gurdwaras Act has inadvertently fail- 
ed to mention in clear terms “that the peti- 
tioner Amar Dass is an hereditary office- 
holder of Dharam Shalla Baba Gursharan 
Dass Nabha, being the owner of it as he 
has succeeded to it as an heir being the 
Chela of Mohant Jai Ram Dass, the last of 
fice-holder. Mohant Jai Ram Dass also suc- 
ceeded to his Guru as an heir being the 
Chela of that Mohant. The Dharam Shalla 
in question is the personal property of the 
Mohants and it is neither a Sikh Gurdwara, 
nor a Charitable and religious institution. 

(2) That as the Shiromani Gurdwara Par- 
bandhak Committee has raised this objec- 
tion and for the interest of justice, it is 
necessary that the above mentioned amend- 
ment be allowed to be made in his petition 
under S. 8 of the Act. The amended para 
will be para 2 (a) of the Petition.” 

ll. The following order was passed by 
the Tribunal on this application on 29-83- 
1965:— 

Present: Mr. Tahal Singh Mangat, Advocate, 
for the petitioner. 
M/s. Charan Singh and Harcharan 
Singh, Advocates, for the S. G. P. C. 

After hearing the arguments of the learned 
counsel we are of the opinion that 
the amendment should be allowed. The 
assertion made in Para 2 of the petition that 
the property belongs to the petitioner per- 
sonally and not to the dera property is not 
supported by any evidence which has been 
adduced and appears to be an isolated state- 
ment ‘for which no proof has been sought. In 
the circumstances we allow the amendment 
though it is made at a late stage. The amend- 
ed petition should be put in by 7-4-1965 on 
payment of Rs. -50/- as costs. 

29-3-1965. 


Sd/- Gurdit Singh Sd/- Shamsher 
Aulakh Bahadur, 
Member President. 

Sd/- Gurcharan Singh, 
Member.” 


12 It may be pointed out that on the 
next date of’ hearing, i. e. 7-4-1965, costs 
were paid to the counsel for the Committee 
by the appellant and the amended petition 
was filed. It may be observed that arguments 
in the case were proceeding when the 
amendment application was filed on 
23-2-1965 and evidence of the parties had 
already concluded. 

18. - It has been contended by Shri Narin- 
der Singh, the learned counsel for the res- 
pondent Committee, that the Tribunal out- 
stepped its jurisdiction in allowing the 
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amendments from stage to stage and thus 
converted an incompetent or in other words 
a non-existent petition to a petition under 
Section 8 of the Act. The learned counsel 
contends that the orders of the Tribunal al- 
lowing amendments are wholly without juris- 
diction and illegal and, therefore, are liable 
to be set aside. The contention further pro- 
ceeds that if the orders allowing amend- 
ments are set aside, in that case, the bare 
reading of the petition, as originally filed, 
would show that this was not a petition 
under S. 8, but in fact was a petition under 
S 10 of the Act, by which the appellant, 
Mohant Amar Dass, claimed the property as 
his personal property. 

14. Shri T. S. Mangat, the learned 
counsel for the appellant, on the other 
hand, contends that the orders of the 
Tribunal allowing the amendments have 
become final. It is contended that in 
view of the provisions of Section 84 
of the Act, the Committee, if it felt so 
aggrieved from the orders of the Tribunal, 
could file the appeal against the orders. As 
the said orders were final and the Committee 
having not filed an appeal and having allow- 
ed the orders to become final, it is not en- 
titled to challenge the said orders in the ap- 
peal filed by the petitioner-appellant. Shri 
Narinder Singh, the learned counsel for the 
Committee, contends that the orders allow- 
ing amendments are not final orders and are 
thus not appealable under S. 84 of the Act. 
He further contends that the Committee with 
a view to uphold the judgment of the Tri- 
bunal could legitimately assail the orders ot 
the Tribunal allowing amendments. 


15. The contention raised by Shri T. S. 
Mangat, the learned counsel for the appel- 
lant, is not res integra. Similar contention 
was raised in F. A. O. No. 191 of “1974, 
Bhagwan Singh v. S. G. P. C. Amritsar, de- 
cided by a Full Bench of this Court on 3-10- 
1977 in similar circumstances. A Division 
Bench of this Court referred the following 
question of law to the Full Bench:— 


“Whether it is open to the respondent to 
challenge the correctness of the orders of the 
Tribunal dated September 14, 1964, and 
October 14 (should be 28) 1964, allowing 
the amendment of the petition in the pre- 
sent appeal against the final order of the 
Tribunal dismissing the petition under S. 8 
of the Act, when the aforesaid orders were 
not challenged by the respondent under Sec- 
tion 34 of the Act.” 


18. The Full Bench after considering the 
respective contentions and making reference 


to the case law cited on behalf of the coun- 
sel for the parties, found as follows:— 

“The above discussion leads to the irresis- 
tible conclusion that none of the orders pass- 
ed by the Tribunal allowmg the amendment 
of the appellant’s petition was a tinal order 
within the meaning of S. 84 (1) of the Act. I 
am further of the opinion that the appellant 
cannot, in the circumstances of this case, 
cross even the second hurdle provided by 
section 84 (1) of the Act, namely, that the 
order against which an appeal lies must be 
one whereby any matter has been determin- 
ed ‘under the provisions of this Act’. Learn- 
ed counsel for the appellant was not able to 
place his fingers on any provision of the Act 
under which the decision relating to amend- 
ment would determine any right The deci- 
sion to permit amendment or not to do so is 
one under the Code of Civil Procedure as 
applied to the proceedings under the Act. It 
is a mere procedural matter and does not by 
itself decide the real matter in controversy 
between the parties. For the foregoing 
reasons, I hold that no appeal lay under Sec- 
tion 84 (1) of the Act against the orders al- 
lowing the amendment and, therefore, the 
question of considering any supposed bar 
created by sub-section (2) of S. 34 does not 
arise so far as the second question referred 
to us: is concerned”, 


17. The same Full Bench decided the 
following question of law as well:— 

“8. Whether it is open to the respondent 
to challenge the finding of the Tribunal on 
issue No. 1, regarding custom as embodied 
in its order dated November 28, 1964, in 
favour of the petitioner appellant as no ap- 
peal was filed against the said order under 
Section 34 of the Act.” 


18. This question was answered by the 
Full Bench as follows:— 

“For the reasons assigned above, I would 
answer question No. 8 also in favour of the 
respondent and hold that it is open to the” 
respondent to challenge the findings of the 
Tribunal on preliminary issue No. 1 contain- 
ed in the Tribunal’s order dated November 
28, 1964, under the first part of sub-rule (1) 
of R. 22 of Order XLI of the Code and that 
nothing contained in S. 34 of the Act mili- 
tates against the same.” 

19. It would thus be seen that the Full 
Bench decision of this Court in Bhagwan 
Singh’s case (supra) (FAO No. 191 of 1974, 
D/- 8-10-1977), has concluded both these 
questions in favour of the Committee and 
thus the Committee is entitled to challeng 
the orders allowing amendment with a vie 
to support the judgment of the Tribunal. 
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20. It is now to be seen whether the 
orders of the Tribunal dated 14-9-1964 and 
29-3-1965, have been validly passed or not. 
In this connection, reference may be made 
to the provisions of S. 8 of the Act which 
confers right to challenge a notification issu- 
ed under sub-section (8) of S. 7 of the Act 
in respect of any Gurdwara, to a hereditary 
office holder or to 20 or more worshippers 
of the Gurdwara each of whom is more than 
21 years of age and was, on the commence- 
ment of the Act, a resident of the Police 
Station area in which the Gurdwara is situate. 
It would thus be seen that the right to chal- 
lenge a notification under sub-sec. (8) of 
S. 7 of the Act has been conferred only on 
the hereditary office holder or on 20 or more 
worshippers of the Gurdwara in question. 
Sub-cl. (iv) of sub-sec. (4) of S. 2of the Act 
defines the hereditary office-holder .as fol 
lows:— 


“9 (4) (iv). ‘Hereditary office’ means an 
office the succession to which before the first 
day of January, 1920 (or in the case of the 
extended territories, before the Ist day of 
November, 1956, as the case may be), de 
volved, according to hereditary right or by 
nomination by the office-holder for the time 
being, and ‘hereditary office-holder means 
the holder of a hereditary office.’” 


21. Office has been defined in sub-cl. (i) 
of sub-sec. (4) of S. 2, which is as follows:— 


“2 (4) (i). ‘Office’ means any ottice by 
virtue of which the holder thereof 
participates in the management or perlorm- 
ance of public worship in a Gurdwara or 
in the management or performance of any 
rituals or ceremonies observed therein and 
office-holder means any person who holds an 
office.” 


22. It may further be observed that the 
Act has prescribed a limitation of a period 
of 90 days from the date of pub- 
lication of the notification under sub-sec. (8) 
of S. 7 of the Act for filing a petition under 
S. 8 of the Act. The bare reading of the 
petition filed by the petitioner-appellant be- 
fore the State Government, the contents of 
which have been reproduced earlier in ex- 
tenso, would clearly show that the aver 
ments made in the petition cannot lead fo 
the conclusion that this was a petition under 
S. 8 of the Act. It is well established that 
in the petition under S. 8 of the Act, two 
categories of persons referred to above have 
been given right to claim that the Gurdwara 
in question is not a Sikh Gurdwara. The 
existence of an institution has to be admitted 
which is.then claimed to be not a Sikh 


Gurdwara. From the averments made in the 
petition, it is clearly discernible that the 
claim of the petitioner was regarding the 
property and he claimed the same to be his 
personal property. Such a claim is maintain- 
able in S. 10 of the Act. He has nowhere 
averred that there is any institution of which 
he is the hereditary office-holder. It may be 
pointed out that in a petition under S. 10 of 
the Act, any person can claim the owner- 
ship of the property which stands notified 
under sub-section (8) of S. 7 of the Act. 
The reading of the petition would clearly 
show that this was in fact a petition under 
S. 10 of the Act and not a petition under 
S. 8 of the Act. The Tribunal vide its order 
dated 14-9-1964 allowed the amendment ap- 
plication dated 26-5-1964 and allowed the 
petitioner to aver that he was a hereditary 
office holder, but at the same time, it was 
asserted in the amended application again 
that the Dharamshala in question was the 
personal property of the Mohants. It was in 
the 4th application for amendment that per- 
mission was sought from the Court for delet- 
ing the above mentioned averments. As al- 
ready pointed out, the original petition, which 
was filed within 90 days, was filed on 12-9- 
1961, whereas the crucial amendment was 
allowed on 29-3-1965, i. e, after a lapse of 
about 3% years. No reason was put forward 
by the petitioner while praying for amend- 
ment as to why the averments which are 
sought to be incorporated, were not made 
in the original petition and as to why the 
amendment was not prayed for at the ear- 
liest opportunity rather than at such a late 
stage when arguments in the case were pro- 
ceeding, nor did the Tribunal apply its mind 
to this aspect of the matter. The Tribunal 
while allowing the amendment of the peti- 
tion vide its order dated 14-9-1964, did not 





assign any reason as to why the amendment . 


was being allowed. The allowing of the 
amendment was hotly contested as is ap- 
parent from the record. Curiously enough. 
the Tribunal in its order dated . 29-3-1965, 
observed that the assertion made in para 2 
of the petition, that the property belongs to 
the petitioner personally and the same is 
not the Dera property, is not supported by 
any evidence which has been adduced and 
it appeared to the Tribunal to be an isolat- 
ed statement for which no proof has been 
sought. It was on this ground that the 
amendment was allowed. It would thus he 
seen that the Tribunal thought that since no 
evidence has been led to support the asser- 
tion that the property in question is the 
personal property of the Mohants there- 


980 P. & H. [Prs. 22-28] Amar Dass v. Shiromanj Gurdwara Parbandhak Committee A. I. R. 


fore, the amendment be allowed. This hardly 
seems to be a justified ground for allowing 
the amendment. No other reason has been 
given by the Tribunal to allow the amend- 
ment. The Tribunal failed to keep into ac 
count the provisions of S. 8 of the Act which 
in addition to the other pre-requisites also 
prescribed a limitation of 90 days for mak- 
ing a claim under S. 8 of the Act. The Sikh 
Gurdwaras Act is a special statute and was en- 
acted to solve ticklish problems which affect- 
led the religious sentiments of the Sikh Com- 
munity. It would be seen that if a non- 
existent petition or a wholly incompetent 
‘petition is allowed to be amended after the 
expiry of limitation of 90 days as prescribed 
under S. 8 of the Act, in that -case, the 
mandate of the provisions of S. 8 of the Act 
shall stand violated. It is no doubt true that 
a Full Bench of this Court in Budh Dass and 
Pura Nand v. The Shiromani Gurdwara 
Parbandhak Committee, Amritsar, AIR 1978 
Punj and Har 39, came to the conclusion 
that the provisions of Order 6, Rule 17 of 
the Code of Civil Procedure, are applicable 
to the proceedings under the Act but at the 
same time, the Full Bench held that if there 
are asbolutely no averments in a particular 
petition in relation to the hereditary office 
which may be proved by the petitioner in 
evidence, such a petition will be incompe- 
tent in its inception and amendment may not 
be allowed. It was further held that it 
foundation is laid in the petition but some 
lacuna is left inadvertently or due to any 
reason, the Tribunal will certainly have the 
jurisdiction to allow the petitioner to make a 
better statement and to make good the 
lacuna. It may be observed at this stage, 
that a Division Bench of this Court in Ram 
Bhaj v. The S. G. P. C., Amritsar, (F. A. O. 
No. 27 of 1963, decided on 28rd October, 
1969), while considering the question of 
amendment of an incompetent petition, ob- 
served as follows:— 





“In paragraph 3 of his petition, the only 
ground on which the appellant sought his 
right to make the petition was that he was 
of twentyone years of age and was resident 
of Police Station Faridkot within the juris 
diction of which the Gurdwara in question 
is situate, but this did not give him a right 
under S. 8 to make the petition as he did. 
So on the date on which the petiton was 
made by the appellant under S. 8, it. was a 
petition not at all competent and not within 
the scope of S. 8. In the circumstances, 
the question of amendment of an incompe- 
tent petition could hardly arise. Any such 
attempt. at amendment would in substance 


scribed under S. 8 of the Act, by the Tri- 


be nothing more than really a new petition 
by person entitled to make such a petition 
under S. 8 of.the Act and it will be taken 
to have been made on the date of the 
amendment, which in this case would be 
some two years after the notification under 
S. 7 (8) of the Act, when a petition under 
S. 8 can only be made within ninety days 
from the date of such notification. If no such 
petition is made within ninety days of that 
date, then, under S. 9 (1) of the Act it is 
the duty of the State Government to pro- 
ceed to issue a further notification declaring 
the particular Gurdwara to be a Sikh Gurd- 
wara. Here, the State Government has no 
option. No doubt it is the decision of the 
Tribunal which settles this question whether 
or not the petition was competent under 
S. 8, but once that is settled, S. 9 (1) of the 
Act becomes immediately operative, and an 
amendment which would have invited a new 
petition under S. 8, though not having been 
made through the State Government as en- 
visaged by Section 8, would not have been 
a petition according- to S. 8, but quite con- 
trary to it. An amendment in such circum- 
stances would not accord with the -states any 
provision of S. 8 and be in the interest of 
justice and the appellant cannot claim such 
an amendment in the circumstances of this 
case.” 


28. Different view was taken by another 
Division Bench of this Court in S. G. P. C. 
v. Dharam Dass, (F. A. O. No. 177 of 1968, 
decided on January 8, 1970). It was because 


of conflict of ‘opinion that the matter was 


referred to a Full Bench by me -sitting with 
S. P. Goyal J. in Budh Dass’s case. (supra) 
(AIR 1978 Punj and Har 89). The Full 
Bench overruled the judgment of the Divi- 
sion Bench in case S. G. P. C. v. Dharam 
Dass (supra), and approved the judgment of 
the Division Bench in Ram Bhaj’s case 
(supra) (F. A. O. No. 27 of 1968, D/- 23-10- 
1969) (Punj). It would thus be seen that as, 
far as this Court is concerned, it is finally 
settled law that a wholly incompetent peti- 
tion cannot be allowed to be amended after 
the expiry of the period of limitation pre- 


bunal. In this view of the matter, and keep- 
ing in view the fact that no explanation was 
given as to why the averments as would 
satisfy the ingredients of S. 8 ofthe Act were 
not made in the original petition and keeping 
in view the further fact that the amendment 
was piecemeal prayed after the lapse of a 
number of years and the Tribunal having 
not kept itself abreast of the legal position, 
and without giving any reason having allow- 
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ed the amendments, the said orders of the 
Tribunal cannot be allowed to stand. The 
petition originally filed was in fact a peti- 
tion under S. 10 of the Act and the Tribu- 
nal after the lapse of many years had no 
jurisdiction to convert the said petition by 
allowing amendment into a valid petition 
answering the description of the provisions 
of S, 8 of the Act. That being the case, the 
amended petitions have to be ignored. The 
petitioner having not averred his locus standi 
and having not even averred that there is 
any institution of which he is the hereditary 
office-holder, it is to be held that the peti- 
tion is incompetent. 


24, The matter may be looked from an- 
other angle. Even if for argument’s sake, 
the amendment orders are upheld and the 
amended petition is taken into consideration, 
even then the averments made in the peti- 
tion fall short of the ingredients of S. 8. As 
far as this Court is concerned, it is finally 
settled by more than one Full Bench judg- 
ment that in a petition under S. 8 of’ the 
Act, the petitioner has to aver specitic custom 
of the institution by which the petitioner and 
his successors came to hold office either by 
way of hereditary right or by nomination. 
Even in the amended petition, the petitioner 
has not alleged the special or general cus- 
tom concerning the devolvement either ac- 
cording to the hereditary right or by nomina- 
tion. The only averment made is that Chela 
succeeded to the Guru. This averment alone 
is not -sufficient. Specific custom has to be 
pleaded so as to aver as to whether the eb 
dest Chela succeeded or whether the appoint- 
ment was made by the predecessor in his life- 
time, or whether the appointment was made 
by Bhek etc., had to be averred. A Full 
Bench of this Court in Hari Kishan Chela 
Daya Singh v. The Shiromani Gurdwara Par- 
bandhak Committee, Amritsar © AIR 1976 
Punj and Har 130, was called upon to con 
sider this question and it was observed as 
follows:— 


“96, The contention of Shri K. N. Tewari, 
the learned counsel for the appellant, that 
once he is able to show that the appellant 
had succeeded as the Mahant of the. institu- 
tion prior to November 1, 1956, and was 
occupying that office on that day, he must 
be held to'be a ‘hereditary office-holder’ 
capable of moving the petition under S. 8 
of the Act, Jacks merit. As has been discuss- 
ed above, in order to satisfy the ingredients 
of S. 8, the office of the institution has tobe 
distinctly locked into and then the ques- 
tion of the incumbent having occupied the 
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same by hereditary right or by nomination, 
has also to be seen. If the contention of Shri 
Tewari is accepted, it would mean that any 
Chela appointed by a person calling himself 
a Mahant coming into illegal possession of 
the institution any time prior to November 
1, 1956 in the case of extended territories, 
will be entitled to be called a ‘hereditary 
office-holder’ entitled to present a petition 
under S. 8. That clearly does not appear to 
be .the intention of the Legislature. The de- 
finitions of the words ‘office’ and the ‘here- 
ditary office’ as provided by the Legislature 
clearly do not visualise any such situation. It 
would be apparent from the bare examina- 
tion of the provisions of the Act that the 
‘hereditary office-holder’ of a Gurdwara or 
an institution, is clothed with very valuable 
rights with regard thereto. The obvious in- 
tention of the Legislature was to give rights 
to the incumbents of this office which had 
come to devolve upon the persons by a re- 
gular rule of descent or sanctified usage and 
the rights of such persons were in fact re- 
cognised by the statute. No doubt the statute 
has not provided any mode by which the 
office may become hereditary and thus it 
is incumbent upon the petitioner who claims 
himself to be a ‘hereditary office-holder’ and 
whose locus standi is challenged, to prove 
that there existed a well established rule ot 
descent or a well-recognised mode of suc- 
cession to the office in question. The defini- 
tion prescribes two modes, namely, that such 
an office must be one which devolves from 
one incumbent to another according to the 
hereditary right or by nomination.” ~ 

25. The following observations in Hari 
Kishan’s case (AIR 1976 Punj and Har 130) 


(FB) (supra) are also relevant in this con- 
text:-— 























‘88. It is thus apparent that both on prin- 
ciple and authority, the contention of Shri 
Tewari, that merely by showing that on the 
prescribed date the petitioner held the office 
and therefore, he was entitled to be declared 
to be a ‘hereditary office-holder’ must fail. 
It is, therefore, to be held that the person 
claiming himself to be a ‘hereditary office- 
holder’ must allege and prove the consistent 
rule of descent by which he or his predecess- 
ors had come to hold the office on the pre- 
scribed date.” f 


26. On the facts of that case, as regards 

















the question whether the petitioner in that 
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case was proved to be the hereditary office- 
holder, it was observed as follows:— 


“47. From the averments in the petition, 
it is clear that the management of the insti 
tution was alleged to be from Guru to his 
Chela who is nominated by the deceased 
Guru. There is no averment in the petition 
alleging any rule of descent from Chacha 
Guru to Bhatija Chela. Similarly, no rule of 
descent in the absence of a Chela of any in- 
cumbent was even remotely suggested nor 
was any averment made as to what would 
happen in a case in which there are more 
than one Chela living at the time of the 
death of the Guru who manages the institu- 
tion.” 

27. It would thus be seen that it stands 
firmly established that the petitioner must 
allege and prove the consistent: rule of des- 
cent. This judgment of the Full Bench found 
approval by another Full Bench of this Court 
in Budh Dass’s case (AIR 1978 Punj and Har 
39) (supra), wherein para 33 of the judg- 
ment of this Court in Hari Kishan’s case 
(AIR 1976 Punj ‘and Har 180) (supra) was 
approved in the following terms:— 


“In our considered opinion, this is the cor- 
rect position of law. Unless the petitioner 
makes the necessary averments in his peti- 
tion regarding his locus standi and compe- 
tence to file the petition as envisaged under 
S. 8, the petition cannot be heard on merits.” 


28. A Division Bench of this Court in 
FAO No. 77 of 1965, Kartar Singh v.. S. G. 
P. C., decided on 25-9-1975, following the 
Full Bench decision in Hari Kishan’s case 
(AIR 1976 Punj and Har 180), (supra) held 
as follows:— 


“Mr. Mehta, the learned counsel for the 
appellant, however, contends that from the 
evidence on the record he has been able to 
prove that the succession was from Guru to 
Chela and usage or custom in this respect 
has been impliedly pleaded in paragraph 3 
of the petition.“ We are unable to agree with 
this contention of the learned counsel. As 


stated above, the usage or the custom of 


succession has to be pleaded in clear and 
unequivocal terms and no amount of evidence 


in the absence of such a pleading can be 
of any help or looked into.” 

29. From`what has been stated above, 
it is obvious that the petitioner having fail- 
ed to aver the specific custom concerning the 
institution in question, no amount of evi- 
dence’ can be looked into in the absence of 
any such averment. 

















30. Moreover, there is no documentary 
evidence regarding the existence of any con- 
sistent custom of this institution. The docu- 
ments relied upon by the petitioner at the 
most go to show that Chela succeeded the 
Guru. As to how the Chela came to occupy 
the position, i. e., whether he was nominat- 
ed by the predecessor or whether he was 
elected by the Bhek or as to which of the 
Chelas, if there were more than one, had the 
right to succeed, no such clue is available 
from the documentary evidence. The oral 
evidence led in this regard is again contra- 
dictory and discrepant. Some of the wit- 
nesses produced by the petitioner stated that 
the office of the Mahantship devolved from 
Guru to Chela, i. e., according to the here- 
ditary right. Other witnesses produced by 
the petitioner deposed that the Mahant used 
to nominate his successor and this nomina- 
tion was confirmed by the Bhek. Shri Brahm 
Rattan (P. W. 1) deposed that the Bhek 
sometimes selects the ablest of the Chelas 
of the last Mabant as a successor. Accord- 
ing to Amar Dass (P. W. 6) the Mahant used 
to nominate his successor and this nomina- 
tion was confirmed by the Bhek. Mahant 
Bishan Dass (P. W. 7) stated that if there 
are more Chelas than one, then the fraternity 
nominates the ablest one. It would thus be 
seen that there is no documentary evidence 
as to the specific custom prevailing, and as 
to whether the office-holder came to be ap- 
pointed .by succession or nomination. The 
oral evidence led is also discrepant. In thi 
view of the matter, it is to be found that 
neither there is any averment made in th 
petition regarding the particular custom o 
inheritance or nomination, which necessarily 
had to be averred, nor there is any satisfac- 
tory evidence to throw light on this aspect 
of the matter. 


81. Having come to the conclusion that 
orders of the Tribunal allowing the amend- 
ment do not hold the field and in the ab! 
ternative even if the amended petition is 
taken into consideration, the same having 
been found to be deficient as regards the 
pleadings of a particular custom and there 
being no evidence worth the name in that 
regard, it does not seem to be necessary to 
burden this judgment by referring to the 
various documents relied upon by the learn- 
ed counsel for the parties, nor it seems neces- 
sary to make a detailed reference to the oral 
evidence adduced by the parties in view of 
the findings referred to above. 

82. The only other contention which 


needs to be noticed is whether the payment 
of costs to the counsel for the Committee 
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by the petitioner would disentitle the Com- 
mittee from raising the question of validity 
of the amendment orders. Shri T. S. Mangat, 
the learned counsel for the appellant vehe- 
mently contends that the counsel for the 
Committee having accepted the costs is es- 
topped from challenging the orders of 
amendment. The learned counsel relies on 
Budh Dass’s case (supra) (AIR 1978 Puni 
and Har 39) (FB), Ramcharan Mahto v. 
Custodian of Evacuee Property, Bihar, AIR 
1964 Pat 275; Baliram Narayan v. Bapurao 
Walalaji, AIR 1955 Nag 222; Mewa Singh 
v. Brahma Nand, AIR 1972 Punj and Har 
821; Prithvi Singh Azad v. Ajaib Singh 
Sindhu, AIR 1965 Punj 463, and Union of 
India v. Sis Ram, AIR 1978 Delhi 58. Sbri 
Narinder Singh, the learned counsel for the 
Committee, on the other hand contends that 
there is no estoppel against the statute. The 
Tribunal had no jurisdiction to allow the 
non-existent or an incompetent petition to 
be converted into a petition under S. 8 of 
the Act by allowing amendment after the 
lapse of many years. It has been contended 
that merely the acceptance of costs by the 
counsel for the Committee would not vest 
jurisdiction in the Tribunal to bring into 
existence a non-existent petition. The learned 
counsel relies on Ferozi Lal Jain v. Man Mal 
AIR 1970 SC 794; Syed Abdul Hadi v. 
Abdul Latiff, AIR 1940 Nag 161; 
Niranian Singh v. Murti Shri Bhagwan 
Ram, Ambala City, 57 Pun LR 580: 
(AIR 1956 Punj 95) and Puta Singh v. Vidya 
Ram, AIR 1934 All 10. It has further been 
contended by the learned counsel for the 
Committee that the order allowing amend- 
ment could: not be challenged in revision as 
no revision is competent in view of the pro- 
visions of S. 84 of the Act, and the only 
stage for challenging the said orders is at 
the stage where the said. orders aare being 
challenged. i 


33. Reverting to the first principles, 
which may be held to be applicable in de- 
termining this controversy, it is to be ob- 
served that the acceptance of costs at the 
most may estop the party concerned from 
challenging the order in consequence of 
which the costs were paid and are accepted. 
In the alternative it can be said that the 
party who accepted the costs cannot be al- 
lowed to approbate and reprobate. 


34. It is well settled that in the case of 
special Acts, mere acquiscence, consent or 
estoppel would not entitle the Court to pass 
an order which is not in keeping with the 
provisions of the Act While dealing with 
the provisions of the Delhi and Ajmer Rent 
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Control Act, their Lordships of the Supreme 
Court in Ferozi Lal Jain’s case (supra) (AIR 
1970 SC 794) held as follows:— 


“The jurisdiction of the court to pass a 
decree for recovery of possession of any pre- 
mises depends upon its satisfaction that one 
or more of the grounds mentioned in Sec- 
tion 13 (1) have been proved. Where the 
Court had proceeded solely on the basis of 
the compromise arrived at between the par- 
ties, the court was not competent to pass the 
decree. Hence the decree under execution 
must be held to be a nullity.” 


35. A Division Bench of the Allahabad 
High Court in Putta Singh’s case (AIR 1934 
All 10) (supra) held that in the absence of 
anything on the record to show that the costs 
were taken by the plaintiffs pleader in token 
of acceptance of the validity of the order, 
the plaintiff could not be said to have ac- 
quiesced in the order for setting aside the 
ex parte decree. 


86. Chief Justice Bhandari (as he then 
was) in Niranjan Singh’s case (AIR 1956 Punj 
95) (supra) held that it may be that a 
consent decree is based on an agreement to 
which the tenant himself is a party but it 
must be remembered that even a party for 
whose bepefit a measure has been enacted 
is not competent to contract out of the protec- 
tion of the Act. Neither the conduct of a 
party nor the existence of a judgment can 
prevent him from asserting the invalidity ot 
an order which is made in contravention ot 
the Act. 


87. It is clear on record that the Com- 
mittee opposed the amendment tooth and 
nail. The objection to the maintainability of 
the petition was taken at the- very first stage. 
As has been held in Ram Bhaj’s case (F. A. O. 
No. 27 of 1968 D/- 23-10-1969) (Punj); 
(supra) which was subsequently approved by 
the Full Bench of this Court in Budh Dass’s 
case (AIR 1978 Punj 39) (supra), an incom- 
petent petition cannot be allowed to be made 
competent by allowing amendment after the 
expiry of the period of limitation as prescrib- 
ed under S. 8 of the Act. As we have come 
to the conclusion that the petition originally 
made was not in fact the petition under Sec- 
tion 8 of the Act and that the Tribunal had 
no jurisdiction to convert the non-existent 
petition into a petition under S. 8 of the 
Act atter the expiry of limitation, no amount 
of acquiescence on the part of the Commit- 
tee can vest such a jurisdiction in the Tri- 
bunal. The orders of the Tribunal allowing 
the amendment are clearly illegal and merely 
the Committee having accepted the costs, 
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would not disentitle the Committee to chal- 
lenge the validity of the said orders. There 
is nothing on the record to show that the 
Committee acquiesced its rights to challenge 
the said orders, nor there is anything to 
show that the counsel for the Committee in 

conscious manner accepted the costs with 
a view to forgo the objections. The princi- 
ple of estoppel and the principle not to al- 
ow a partyto approbate and reprobate are 
the rules of evidence. The said principles 
cannot override the specific provisions of the 
(Special Act. 


` $8. The authorities relied upon by the 
learned counsel for the appellant, Shri T. S. 
Mangat, are not of any assistance in view otf 
the provisions of law as applicable to the 
present case. All those authorities are deci- 
sions on the facts of those cases and are 
the decisions in cases tried by Courts of 
civil jurisdiction under general law. None ot 
the cases relied upon is a case under the 
special statute. 


39. Lastly, reference may be made to the 
observations of the Full Bench in Budh 
Dass’s case (AIR 1978 Punj & Har 39) (FB) 
(supra) on which strong reliance has been 
placed by Shri Mangat, the learned counsel 
for the appellant. It is no doubt true that 
the Full Bench observed that .an application 
for amendment was allowed on payment of 
costs which were accepted and, theretore, 
the respondent was estopped from challeng- 
ing the order but the said observations were 
made in the background of the earlier find- 
ings recorded in that case. The Full Bench 
came to the conclusion on the facts of that 
case that the unamended petition was not 
incompetent to begin with and the- applica- 
tion for amendment was made in order to 
meet the objection of the respondent that in 
the original petition averment was not made 
specifically that the petitioner was a here- 
ditary office-holder. It was held that if 
essential ingredients of office and hereditary 
office as defined in the Act are brought out 
in the various forms in the original petition 
the same will be substantial compliance, with 
the provisions of S. 8 of the Act, which aver- 
ments were made in that case. On this a 
finding was recorded that the order of the 
Tribunal in the circumstances of the case 
allowing the petition for amendment cannot 
be held to be without jurisdiction. It was in 
this background that a passing reference was 
made to the payment of costs to the counsel 
for the Committee. These observations were 
made because on the facts and circumstances 











‘amendment. 
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filed initially was a competent one and it 
was only for the removal of the lacuna that 
the amendment was -sought and that the Tri 
bunal bad the jurisdiction to allow such an 
As has been observed earlier in 
the same Full Bench, the principle laid down 
in Ram Bhaj’s case (F. A. O. No. 27 of 1963 
D/- 28-10-1969 (Punj) (supra) was approv- 
ed when it was held that if there are ab- 
solutely no averments in a particular peti 
tion in relation to the hereditary office, such 
a petition will be incompetent in its incep- 
tion and amendment may not be allowed. 
Thus the passing reference in the decision 
regarding the payment of costs is of no as- 
sistance to the learned counsel for the peti- 
tioner in the facts and circumstances of the 
present case. 


40. For the reasons recorded above, 
issues Nos. 1 .and:2 are decided against the 
petitioner-appellant. 


Issue No. 8. 


41. It may be observed that Shri D. R. 
Saini, one of the members of the Tribunal 
decided this issue against the Committee, 
whereas Shri J. S. Rekhi, another member 
of the Tribunal, came to the conclusion that 
the institution in question is .a Sikh Gurd- 
wara. Justice Gurdev Singh, Chairman of 
the Tribunal, did not record any finding on 
this issue. Reference at this stage may be 
made to the provisions of S. 18 of the Act, 
which is as follows:— 


“18. (1) No proceedings shall be taken by 
a tribunal unless at least two members are 
present, provided that notices and summon- 


‘ses may be issued by the president or a 


member nominated by the president for this 
purpose. 

(2) In case of a difference of opinion be- 
tween the members of a tribunal, the opin- 
ion of the majority shall prevail; provided 
that if only two members are present of 
whom one is the president, and if they are 
not in agreement, the opinion of the presi- 
dent shall prevail; and if the president be 
not present, and the two remaining members 
are not agreed, the question in dispute shall 
be kept pending until the next meeting of 
the tribunal at which the president is pre- 
sent: the opinion of the Majority, or of the 
president when only two members are pre- 
sent, shall be deemed to be opinion of the 
tribunal.” . 

42. The bare reading of the above men- 
tioned provisions shows that in case of a 
difference of opinion between the members 

g o opinion ity shall 
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sent other than the president, and the two 
members are not agreed, the question in dis- 
pute shall be kept pending until the next 
meeting of the Tribunal at which the Presi- 
dent is present. The opinion of the majority 
or the President, when only two members are 
present, shall be deemed to be the opinion ot 
the Tribunal. It is further clear from the pro- 
visions of the Act that except the Tribunal 
no other Court shall have the jurisdiction to 
decide whether the institution in question is 
a Sikh Gurdwara or not. In view of the 
difference of opinion between the two mem- 
bers, it was incumbent upon the learned Pre- 
sident to have opined about this issue and 
thus the majority. view was to be deemed to 
be the judgment of the Tribunal. Had we 
found issues Nos. 1 and 2 in favour of the 
petitioner-appellant, in that case we were 
bound to remand the case to the Tribunal to 
decide issue No. 8 in accordance with the. 
provisions of the Act. The learned counsel 
for the parties agree that that was the only 
proper course to adopt in view of the fact 
that the Tribunal had failed to decide issue 
No. 8. We are conscious of the provisions 
of Order 41, Rule 24 of the Code of Civil 
Procedure, by virtue of which the appellate 
Court can also decide the matter but we are 
of the opinion that the said provisions are 
not applicable on the facts and circumstan- 
ces of this case. The said provisions pre- 
suppose that the trial Court proceeded wholly 
upon some ground other than that on which 
the appellate Court proceeds. This has not 
happened in this case. The very issue and 
the evidence which was before the Tribunal, 
is before us and the Tribunal has failed to 
proceed to decide the issue. In fact the Tri- 
bunal, which is the only authority to decide 
whether the institution in question is a Sikh 
Gurdwara or not, has not made any decision 
on the question as has been pointed out 
above. In view of the fact that we have 
found issues Nos. 1 and 2 against the peti- 
tioner-appellant, it is not necessary for us 
to remand the case to the Tribunal for the 
decision on issue No. 3 and we need not ex- 
press our opinion on this issue. 


48. In view of the findings on issues 
Nos. 1 and 2, there is no merit in this appeal 
and the same is hereby dismissed, with no 
order as to costs. 


Appeal dismissed. 
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S. S. DEWAN, J. 
Shiv Dass and others, Petitioners v. 
Smt, Devki and others, Respondents. 


Second Appeals Nos, 295 and 765 of 
1968, D/- 14-2-1978.* 


(A) Hindu Law — Gift by widow. a 
limited owner — Not competent, 

(Para 9) 

(B) Limitation Act (36 of 1963), Arti- 
oe 65, Explanation cl. (b) — Applicabi- 
ity. 

Art. 85 is intended to apply to a suit 
for possession of immovable property, 
based on title where the suit is by a 
Hindu entitled to the possession of such 
property on the death of a Hindu 
female. The period of limitation pre- 
scribed is twelve years from the date 
when the possession of the defendant 
becomes adverse to the plaintiff The 


possession of the defendant in such a 
case, becomes adverse fictionally only 
when the female dies, (Para 9) 


Anno: AIR Comm, Limitation Act (5th 
Edn.), Art, 65, N. 86N. 


(C) Civil P. C. (5 of 1908), 
Res judicata — Suit by certain rever- 
sioners to set aside gift by widow — 
Dismissal of, on ground of donee’s en- 
titlement to succeed to widows pro- 
perty in preference to reversioners — 
Operation of principle of res judicata in 
subsequent suit on the same cause by 
another reversioner. 


Where the earlier suit by certain re- 
versioners of a Hindu widow, a limited 
owner, to set aside a gift deed by her 
was dismissed only on the ground that 
the donee under the gift was entitled to 
succeed to the property of the widow in 
preference to the reversioners by virtue 
of the Hindu Law of Inheritance Act, 
1929 that came into force in the 
meanwhile and, hence, the gift was not 
open to question at the instance of the 
reversioners who were 4th degree re- 
versioners but no finding was given that 
the gift was competent and valid, the 
subsequent suit on the same cause by 
another reversioner would not be bar- 
red by the principle of res judicata. 

(Para 10) 


Anno: AIR Comm. C.P.C. (8th Edn.), 
S. 11, N. 2-A. 


S. 11 — 


EEE NEE Ne EA 
*(From decree of Dev Raj Saini, Addl. 


Dist. J., Gurdaspur, D/- 3-2-1968.) 
GV/GV/C732/78/SNV 
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(D) T. P. Act (4 of 1882), S. 41 — Pro- 
tection of S. 41 to alienees — Nature — 
Sale of Hindu widow’s property by 
donee — Alienees had to prove that 
they had acted in good faith after as- 
certaining the power of the donee to 
effect sales — Proof of passing of consi- 
deration was not enough. (Para 10) 

Anno. AIR Comm, T, P. Act (4th Edn.) 
S. 41, N. 23. 

(E) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Second appeal — Concurrent 
finding of fact — Finding that the ali- 
enees from donee of the widow did not 
adduce evidence to show that they made 
necessary enquiries as to power of the 
donee to effect sales is a finding of fact, 
and, hence is binding in second appeal. 

f (Para 10) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
Ss. 100 and 101, N. 54. 

(F) Registration Act (16 of 1908), Sec- 
tion 60 — Execution of deed — Validity 
— Certificate endorsed on the deed as 
to its due execution by the registering 
officer is a strong piece of evidence to 
prove the execution of the deed. 

(Para 14) 

Anno: AIR Manual (3rd Edn.) Regis- 
tration Act, S. 60 N. 5. 

(G) Succession Act (39 of 1925), S. 74 
— Composite document comprising gift 
and will — Gift and will portion inde- 
pendent — Will takes effect even if gift 
fails. 

Where a deed makes two different 
and distinct dispositions one by way of 
gift in respect of specified items of pro- 
perty and other testamentary disposition 
in respect of other property and there 
was no interdependence then if the gift 
fails for any cause, the efficacy of the 
testamentary disposition can well stand 
and remain enforceable. 

(Para 15) 

(A) Hindu Succession Act (30 of 1956), 
S. 14 — Hindu widow making will of 
property in her possession while being 
a limited owner — After the enforce- 
ment of the Act, the will takes effect on 
her death even though it was not ope- 
rative when executed. (Para 15) 

Anno: AIR Manual (3rd Edn.) Hindu 
Succession Act, S. 14, N. 3. 


(D) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Objection as to absence of plead- 
ing — Not taken either in trial court or 
in grounds of appeal — Cannot be press- 
ed into service in second appeal. 

( (Para 16) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
Ss. 100 and 101, N. 55. 


Shiv-Dass v. Devki (S. S. Dewan J.) 


' 


A.I. R 


Cases Referred: Chronological Paras 
AIR 1968 Punj 37:69 Pun LR 697 (FB) 
15 


(1967) 69 Pun LR (D) 233 14 
1966 Cur LJ 547 15 
AIR 1930 PC 57 (1) 18 


G. R. Majithia and Madan Lal Sharma, 
for Appellants; H. L., Sarin, Sr. Advo- 
cate and S/Sh. M. L. Sarin and S. K.. 
Gowari with him, for Respondents, 


JUDGMENT:— This judgment will 
dispose of two regular second appeals 
No. 295 of 1968 by Shiv Dass and others 
and No. 765 of 1968 by Smt. Devki, 
which are directed against the judg- 
ment of the Additional District Judge, 
Gurdaspur .dated 3rd of February, 1968, 
whereby the learned Judge dismissed 
the appeals, upholding the findings of 
the trial Court on the issues mooted be- 
fore him. 


2. The facts giving rise to the litiga- 
tion at the instance of Smt, Devki may 
be set out briefly:— 


Mela Ram was the last male-holder of 
the property in dispute consisting of a 
house, two shops and two pieces of agri- 
cultural land referred to in the heading 
of the plaint as ‘A’, 'B’, ‘C’, ‘D’ and ‘EF’ 
respectively, On his death in the year 
1913, the property devolved upon his 
mother Smt. Radhan, as a limited estate. 
She made a gift of the property ‘A’, 
‘B’, 'C’. and ‘D’ in favour of Shiv Dass, 
her pre-deceased daughter’s son through 
a registered gift deed dated 28th of 
March, 1922. Smt. Radhan died on 21st 
of Dec. 1960. In between Shiv Dass 
made several alienations of the proper- 
ties, The family is admittedly governed 
by Hindu Law in the matter of aliena- 
tion and succession. Nand Lal and other 
reversioners of Mela Ram filed a decla- 
ratory suit in the year 1925 against Shiv 
Dass and thereby assailed the validity 
of the aforesaid gift deed on the ground 
that Smt. Radhan, being a limited 
owner, was not competent to make a 
gift of the properties. The ‘suit was de- 
creed. On appeal by Shiv Dass, the de- 
cree was vacated in view of the enforce- 
ment of Act, No. I of 1929 according to 
which, Shiv Dass came to be recognised 
as a preferential heir as against Nand 
Lal ete, 


3. The suit by Smt. Devki, who is 
daughter of Smt. Radhan, was institut- 
ed by her on 12th of March, 1965. It 
was pleaded by her that as a holder of 
limited estate Smt. Radhan had no right 
to make a gift of the properties inherit- 
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ed by her from Mela Ram, . gift deed 
dated 28th March, 1922 in favour of 
Shiv Dass was consequently invalid and 
inoperative; gift deed could not operate 
beyond her life, she was in law a pre- 
ferential heir to the properties as against 
Shiv Dass, Apart from Shiv Dass, ali- 
enees from him were impleaded as de- 
fendants Nos, 2 to 47. Decree for pos- 


session of the entire property was 
claimed. 
4, The defendants repudiated the 


claim of Smt, Devki pleading that she 
had no locus standi to question the va- 
lidity of the gift deed, the suit was bar- 
red by limitation and by principle of 
res judicata in view of the judgment de- 
livered in the suit instituted by the 
reversioners. On behalf of the alienees 
from Shiv Dass it was pleaded that they 
were bona fide purchasers for conside- 
ration without notice of the plaintiffs 
title and consequently protected by Sec- 
tion 41 of the T. P. Act. 

5. The trial Court framed the 
lowing issues:— 

(1) Whether Smt. Radhan deceased 
made a valid gift in favour of defen- 
dant No. 1? 

(2) Whether the plaintiff has locus 
standi to challenge to gift or sue for 
possession? 


(3) Whether the suit is within time? 

(4) Whether Mst. Radhan deceased 
made a valid will in favour of defen- 
dant No. 1? : 


(5) Whether defendants 2 to 47 are 
bona fide transferees for value without 
notice of the plaintiffs title and are pro- 
tected by S. 41 of the T. P. Act? 


(6) Whether the suit is barred by res 
judicata as alleged in para 3 of the 
written statement? 

(7) Relief. 

6. The trial Court found that: Smt. 
Radhan, being a limited owner of the 
property was not competent under the 
Hindu Law to make a gift and hence the 
gift was ineffective, the suit was neither 
barred by limitation nor by the princi- 
ples of res judicata, Smt. Devki was in 
law a preferential heir to Shiv Dass, be- 
ing the sitser of Mela Ram, the. last 
male holder and as such had the locus 
standi to sue, protection of S. 41 of the 
T. P. Act could not be claimed by the 
alienees and lastly the gift deed exhibit- 
ed as D-2 contained a testamentary dis- 
position with the result that Shiv Dass 
was entitled to inherit the property not 
specifically gifted, Le, the agricultural 


fol- 


, the Article is twelve years from 
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land situated in village Dowal measur- 
ing 27 kanals and 9 marlas referred to 
as ‘E’ in the heading of the plaint. As a 
result of these findings the court reject- 
ed her claim to property ‘E’ and grant- 
ed to her a decree for the rest of the 
properties, 


7. Both the parties appealed. The Ap- 
pellate Court, Additional District Judge, 
Gurdaspur, by an exhaustive judgment 
upheld the findings recorded by the trial 
Court and dismissed the appeals. 


8 Shri H. L. Sarin, learned counsel 
appearing for Shiv Dass and others, the 
alienees, assailed the findings adverse to 
his clients, Nothing substantial was, 
however, urged to persuade me to differ 
with them. Indisputably Smt, Devki be- 
ing the sister of last male holder of the 
property in question, is a preferential 
heir to Shiv Dass. Thus her right to at- 
tack the gift of the properties made by 
Smt. Radhan in favour of Shiv Dass is 
unassailable. 


9. Smt. Radhan was admittedly a 
limited owner in respect of the property 
she inherited from Mela Ram. There is 
no dispute that the parties are govern- 
ed by Hindu Law. Evidently, she was 
not competent to make a gift of it with, 
the result that the gift deed is invalid, 
inoperative and ineffective against the 
interest of Smt. Devki. There is no rea- 
son to disagree with the findings of the 
lower Courts on the point of limitation. 
Article 65 of the Limitation Act, 1963 
read with the explanation (B) thereto 
has in my view been appropriately held . 
to be applicable to the facts of the case. 
Indeed, the learned counsel did not in- 
voke any other article of the Act. Arti- 
cle 65 is intended to apply to a suit for 
possession of immovable property, based 
on title where the suit is by a Hindu 
entitled to the possession of such pro- 
perty on the death of a Hindu female. 
The period of limitation prescribed by 
the 
date when the possession of the defen- 
dant becomes adverse to the plaintiff: 
Explanation lays down that the posses- 
sion of the defendant becomes adverse 
fictionally only when the female dies. 
It follows that a suit, such as the pre- 
sent, if brought within 12 years from 
the date of the death of the female 


- would be within limitation. Smt. Radhan 


died on 2ist of Dec. 1960. The suit was 
filed by Smt. Devki on 12th of March, 
1965 apparently, the suit was brought 
within limitation. i; 


288 P.& H. [Prs. 10-12] Shiv Dass v. Devki (S. S. Dewan J.) 


10. The contention that the present 
suit is barred by res judicata is clearly 
misconceived. Apart from the reasons 
assigned by the lower Courts for repel- 
ling it, against which nothing was urged, 
the contention could bear fruit provid- 
ed there was a finding recorded in the 
previous litigation by the reversioners 
that the gift deed executed by Smt. 
Radhan was competent and valid, There 
was no such finding, The trial Court 
found in favour of the  reversioners 
holding that Smt. Radhan, being a 
limited owner of the property, was not 
competent to make a gift of it and 
the gift deed in respect of it executed 
by her was invalid and ineffective 
against their interest. On appeal by Shiv 
Dass, the suit filed by the reversioners 
was dismissed by the Lahore High Court 
on the ground that Shiv Dass was en- 
titled to succeed to the property of Smt. 
Radhan by virtue of the provisions made 
in that behalf by Act No. O of 1929 
(Hindu Law of Inheritance and Amend- 
ment Act) which in the meantime came 
to be enforced and consequently the gift 
of the property made by her was no 
longer open to question at the instance 
of the 4th degree reversioners. On these 
facts of the reversioners’ suit and its 
fate, there is in my opinion, no founda- 
tion upon which the plea of res judicata 
can possibly rest or be given effect to. 


Equally meritless is the claim of the 
alienees from Shiv Dass that the sales 
in their favour are protected by Sec. 41 
of the Transfer of Property Act. To 
qualify for the protection, which the 
section affords, the alienees had to prove 
not only that the sales in their favour 
were supported by consideration but to 
go further and establish by requisite 
evidence that in dealing with Shiv Dass 
they had acted in good faith after ascer- 
taining that he had the power to sell the 
property. The Courts below have con- 
currently found that there was no proof 
adduced by them to establish good faith 
or that necessary enquiries in the cir- 
cumstances of the case had been made 
by them before entering into the trans- 
actions of sales with Shiv Dass. This is 
a finding of fact which is binding in 
the second appeal. It was not urged that 
the finding suffered from any legal flaw. 
However, I am satisfied that the alie- 
nees neither acted in good faith ie 
with due care nor did they make neces- 
sary enquiries into the title of Shiv Dass. 
If they had cared to do so they could 
have known that Smt, Radhan held a 
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limited estate and was not in law com- 
petent to make the gift of the property 
in favour of Shiv Dass, They could have 
known that the sales by Shiv Dass were 
obviously open to successful challenge 
by the reversioners or by an heir to 
the property superior to them. All the 
sales took place between the years 1937 
and 1954. Long before in 1929, it was 
clear by the passage of the Act No. H 
of 1929 that Smt. Devki was an heir to 
the. property in preference to Shiv Dass 
when the succession opened and that 
the sales by Shiv Dass could not possi- 
bly sustain. This should have put the 
alienees on their guard. It appears clear 
that they devoted riot the least -care 
while entering into the sale transactions 
or deliberately took the risk of invasion. 
The dealings lack in good faith and 
were concluded without necessary en- 
quiries by the alienees. The alienees are 
consequently not entitled to lay claim 
to the protection which §. 41 of the T. P. 
Act extends. 


11. In view of the above I hold that 
Smt, Devki had the right to sue; the 
suit by her is within limitation and is 
not barred by the rule of res judicata 
and the gift deed (Exhibit D-2) in fav- 
our of Shiv Dass is invalid, inoperative, 
and ineffective against her interest. I 
further hold that the alienees from Shiv 
Dass cannot reap the benefit of S. 41 of 
the T. P. Act, 


12. Shri G. R. Majithia, Advocate, 
appearing in the appeal on behalf of 
Smt. Devki, argued;— 


(i) Gift deed Exhibit D-2 cannot be 
read as carrying a testamentary dispo~ 
sition in favour of Shiv Dass, apart from 
and independent of the gift of the pro- 
perties it seeks to make in his favour 
so that if the gift fails for reason of the 
limited character of the estate in the 
hands of Smt. Radhan, testamentary 
disposition cannot take effect; 

(ii) Smt. Radhan, being a limited 
owner at the time she made the testa~ 
mestary disposition, Shiv Dass cannot 
lay claim to inherit the propetry she 
left on her death; 

(iii) Shiv Dass did not plead in his 
defence. that he was entitled to inherit 
the property so left by her taking the 
deed as a will in respect of it; 

{iv) Treating the deed as a will, ne- 
cessary evidence to prove its execution 
in terms of S. 68 (i) (c) of the Indian 
Evidence Act had not been produced by 
him, 


1978 


13. I will deal with the last argu- 
ment first, for it will not be necessary 
to examine the plausibility of the rest 
of them if I were to hold that due exe- 
cution of the deed, treating it as a will, 
had not been legally established, In re- 
lation to the argument, it is necessary 
to mention a few undisputed and prov- 
ed facts, Exhibit D-2 is not the original 
document. It is a certified copy of the 
original obtained from the office of the 
Registrar, Gurdaspur, and was admitted 
into evidence as a secondary evidence. 
The admission of it.as such was not 
questioned before me by the learned 
counsel, Amar Nath, father of Shiv Dass, 
appearing as a witness in defence stated 
that Smt, Radhan executed the gift deed 
in favour of Shiv Dass, It was read out 
to her and she thumb marked it, ad- 
mitting it to be correct and that it was 
attested by the marginal witnesses in 
her presence, He also stated that the 
scribe and the attesting witnesses were 
all dead. He further stated that Shiv 
Dass was then a minor and that: he had 
taken possession of the property, of 
which the gift had been made, on 
behalf. Veracity of his. statement has not 
been challenged by the learned. counsel. 
I find no reason either not to accépt the 
truth of it. Coupled with this statement 
is the endorsement on the gift deed 
made by the Sub-Registrar who regis- 
tered the deed, wherein it is stated that 
the contents of the deed were read out 
to her word by word and she was made 
to understand them and thereafter she 
admitted its execution. The endorsement 
leaves no doubt that registration of the 
deed was done in a regular way by the 
Sub-Registrar after he had received 
full satisfaction that a deed had been 
executed. by Smt. Radhan and that she 
had done so with clear knowledge of its 
contents, 


14. A bare reading of Ss: 58, 59 and 
60 of the Indian Registration Act leads 
to the conclusion that the registration 
of a document is a solemn act to be 
performed in the presence of a’ compe- 
tent officer whose function is to ensure 
that proper persons are before him and 
are identified to his satisfaction and fur- 
ther that all things done before him in 
his official capacity and verified by his 
signature, will be presumed to be in 


order and duly done. It follows, there- . 


fore, that the certificate endorsed on the 
deed bythe registering officer under 
S.. 60. of the Act is a relevant’ piece of 
evidence for proving:.its execution. Be- 
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sides sub-sec, (5) of S,.57 of the Act 
directs that a certified copy.of a regis- 
tered document issued by. the office of 
the Registrar shall be admissible for the 
purpose of providing the contents of the 
original document. In view of what has 
been found by me above and the con- 
‘tents of the endorsernent I feel no hesi- 
tation in holding that the registration 
of the gift deed in the present case was 
carried out in complete adherence to 
the provisions of the aforesaid sections 
of the Act and that it was not necessary 
for Shiv Dass to produce any other evi- 
dence apart from the certified copy of 
the deed in proof of the execution of it 
by Smt. Radhan. Apart from this, there 
is strong circumstantial evidence to con- 
clude that the deed had been executed 
by Smt. Radhan, This consists in the 
fact that the possession of properties 
gifted thereby was taken by Shiv Dass 
and he made several alienations of them 
after the date of its execution. Due exe- 
cution of the gift deed by Smt. Radhan 


` is thus held proved, Argument of the 


learned counsel ‘based upon S. 63 (i) (c) 
of the Indian Succession Act and its 
non-compliance in face of the facts of 
the. case and the law held by me to be 
applicable, does not arise and is irrele- 
vant and so is the ruling of Delhi High 
Court in case Shri Kishan v. Union of 
India, reported as (1967) 69 Pun LR (D) 
233, relied upon by the learned counsel 
in support of his argument. 


15. Adverting to the other argu- 
‘ments of the learned counsel, I find no 
merit in the first of them, The - deci- 
sions relied upon by him in cases, Kartar 
Singh v. Bhag Singh, 1966 Cur LJ 547 
and Ranjit Singh v. -Garja Singh, 69 Pun 
LR 697: (AIR 1968 Punj 37) (FB) are 
apparently of no assistance to him in 
view of the contents of the deed, Exhi- 
bit D-2. They are inapplicable. The deed 
makes two different: and distinct dispo- 
sitions, one by way of gift in respect of 
specified items of property and other 
testamentary disposition in respect of 
other property held by Smt. Radhan. 
There is no interdependence so that if 
the gift fails for any cause, the efficacy 
of the testamentary disposition can well 
stand and remain enforceable, No capi- 
tal can legitimately be made: out of the 
fact that in the direction relating to the 
testamentary disposition, the word 
(donee) was employed. This is merely ~ 
descriptive of Shiv Dass. The Senon 


is. - consequently réjected.- 
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The second argument also cannot pre- 

- vail for obvious reasons. There is no in- 
herent incapacity in the case of a female 

holding a limited estate to make a 

valid disposition of the property posses- 

sed by her. The restriction placed by 

the Hindu Law on her right to dispose 

it of was not absolute. Whatever the in- 

capability imposed by the Hindu Law 

stood removed by the passage of ‘the 

Hindu Succession Act, 1956. The Act by 

` §. 14 made her the full owner of the 
property inherited by her and was in 

her possession. There ‘is no dispute ‘in 

` the present case that Smt. Radhan died 
after the enforcement of the Act and 

she was then in possession of the pro- 

perty which is the subject-matter of the 

dispute. That being so, the testamentary 

disposition made by her through the 

gift deed in favour of Shiv Dass is valid 

and operative. It will speak at the death 

. of the testator and not at the time it is 
executed, It follows that a will cannot 
be held to be invalid and inoperative 
merely because it was so when made. 
The argument of the learned counsel 


16. The third argument cannot in the 
circumstances of the case succeed, It 
appears correct that Shiv Dass in his 
defence did not specifically plead that 
lie was entitled to the property describ- 
ed as 'E’ in the heading of the plaint by 
virtue of the testamentary disposition 
made in his favour in respect of it in 
the gift deed. The argument is liable. to 
be ignored on the short.ground that ob- 
jection based upon absence of pleading 
has not been taken in the grounds . of 
appeal. The objection was not taken 
before the trial Court. On the other 
hand, a validity of the will (sic), - This 
could not be done except for deciding 
whether or not Shiv Dass was entitled 
to inherit the property in question, A 
decision on the issue depends upan the 
construction of the gift deed alone and 
not on any evidence. In view of -these 
facts evidently the absence of pleading 
has caused no prejudice to the appel- 
lant (Smt. Devki). Judgment of the 
Privy Council in case Siddik Mahomed 
Shah v. Mst. Saran, AIR 1930 PC 57 (1), 
which was relied upon. by the learned 
counsel is not attracted to the situation 
obtaining in this case, For these rea- 
sons, the argument is repelled, : 


' 17. In view of the findings recorded 
by me there is no merit in either of the 
two ‘appeals. Both are herein dismissed. 


‘Ram Singh v. State (D. S. Tewatia: J.) 


A.I. R. 


In the circumstances of the case; how- 
ever, the parties are left to bear their 


own costs, 
Appeals dismissed, 
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D, S. TEWATIA, J. 


Ram Singh and others, Petitioners v, - 
State of Haryana, Chandigarh, Respon- 
dent. 

Civil Writ Petn. No. 3248 of 1977, Dj- 
16-12-1977. 


(A) Haryana Municipal Act (24 of 
1973), S. 4 (1), (2) — Requirement re- 
garding other manner of notifying 
State’s intention — Mandatory, | Soy 

The law that affects the citizens re- 
quires such publicity as may be consi- 
dered sufficient to inform of its exist- 
ence to a man in the street, and any 
provision requiring publication, of a fact 
which affects the citizens, in a given 
manner to achieve the aforesaid object 
of giving information to the affected. 
persons, has to .be considered manda- 
tory one. (Para 4) 

Since the intention to include the area 
of petitioners’ village within the muni- 
cipal limits of the municipal committee 
had been only notified through a notifi- 
cation and not additionally through 
other manner envisaged by sub-sec, (1) 
the notification and any final action 
taken thereon were vitiated. (Para 5) 


G.. S.. Sandhu, for Petitioners; H.S. 
Gil, Deputy Advocate General, Har- 
yana, for Respondent. ` 


ORDER:—The petitioners, residents of 
village Sasoli Tehsil Jagadhri, District 
Ambala, have impugned in this writ 
petition notification Annexures ‘P-1’ and 
‘P-2’. Notifications Annexures 'P-1’ and 
‘P-2’ have been issued under sub-sec 
tions (1) and (3) respectively of S. 4 of 
the Haryana Municipal Act, 1973 (here- 
inafter referred to as ‘the Act’), where- 
by their land and the village inhabited 
by them were sought to be brought 
within the municipal limits. of Yamuna- 
nagar Municipal Committee, The notifi- 
cation under sub-sec, (1) of S. 4 of the 
Act (Annexure ‘P-]’) has been impugn- 
ed on the ground that it did not satisfy 
the requirement of sub-sec. (1) of S. 4- 
of the Act in regard to its ee apie 
Provisions of gree (1) of S, 4 are in. 
the following terms i . 
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“4. Notification of intention to alter 
limits of municipality, 

(1) The State Government may, by 
notification and in such other manner as 
it may determine, declare -its intention 
to include within a municipality any 
local area in the vicinity of the same 
and defined in the notification.” 

Even a casual perusal of the aforesaid 
provision would leave no scope for any 
doubt that the intention to include 
within the municipality any local area 
in the vicinity of the same had not only 
to be notified through a Government no- 
tification, but has also to be notified in 


such other manner as may be deter- 


mined by the State Government. It- is 
denied that the said intention, besides 
being declared through the impugned 
notification, had been notified in 
other manner. - 5 


2. Mr. H. s. Gill. Advocate, appear- 
ing for the State has taken the stand 
that the requirement of sub-sec. (1) of 
S. 4 of the Act regarding the other man- 
ner of notifying the State’s intention is 
merely directory and not mandatory. 


- 3. I am afraid, there is no merit in 
the contention advanced by the learned 
counsel for the State. 3 

` 4 Sub-sec. (2) of S. 4 of the Act re- 
quires the persons affected from the in- 
clusion of their area within the munici- 
pal limits to file their objections in writ- 
ing to the State ` Government through 
the Deputy Commissioner ‘within six 
weeks from the publication of the noti- 
fication under sub-sec. (1) of S. 4 of the 
Act, The affected persons can file their 
objections within time only if they were 
made aware of the notification in time. 
As everyone knows ‘that even literate 
people do not come to know of the ex- 
istence of a notification, what to talk of 
the illiterate villagers, so it hardly re- 
quires stressing that where ignorance of 
law is no excuse, the law that affects 


the citizens requires such publicity as~ 


may be considered sufficient to inform 
of its existence to a man in the street, 
and any provision requiring publication 
of a fact which affects the citizens, in a 
given manner to achieve the aforesaid 
object of giving information to the af- 
fected persons, has to be considered 
mandatory . one. 

5. Stave: iu ihe presant dace the (ne 
tention to include the area of the peti- 
tioners’ village within -the- municipal 
limits of the municipal committee ~ had 
been only notified through a notification 
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any 


P.&H. 291 - 


and not additionally through other 
manners envisaged by sub-sec. (1) of 
S. 4 of the Act, the notification Anne- 
xure P-1 is clearly vitiated and so is 
any final action taken thereon and for 
that reason Notification Annexure P-2 
also stands. vitiated. Both the notifica- 
tions are, therefore, illegal and hence 
quashed. 

6. Before parting with the judgment 
it may be observed that it would be 
open to the State Government to issue 
fresh notifications in accordance with 
law, if it is so advised, The petitioners 
shall have their costs, ` 


Petition allowed. 
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R. S. NARULA, C. J. 


Rama Nand Chaudhary, Petitioner v, 
Mst. Bhonri and others, Respondents. 


Civil Revyn. Ne. 1550 of 1976, D/- 18-7- 
1977.* 


(A) Civil P. C. (5 of 1908), O. 6, R. 17 
— Amendment of plaint — Suit by ven- 
dee for specific performance of contract 
of sale — Application for amendment of 
Plaint for adding that plaintiff was 
ready to perform the contract — Whe- 
ther should be allowed. (Specific Relief 
Act (1963), S. 16 (c)). 


In a suit by the vendee for the speci- 
fic performance of the contract of sale, 
an ex parte decree was passed in his 
favour. It was, however, set aside. With- 
in a month of the setting aside of the 
ex parte decree the plaintiff made an 
application for amendment of the plaint 
stating -that the plaintiff has been and 
still is ready and willing to perform his 
part of the contract and the breach of 
contract was committed by the defen- 
dant. The trial Court held, that S. 16 
(c) of the. Specific Relief Act, leaves no 
room for doubt that. the suit for speci- 
fic performance has to fail if the plain- 
tiff fails to plead and prove his readi- 
ness and willingness to perform his part 
of the contract and that inasmuch as 
the object of the plaintiff for- amending 
the plaint was to make that amendment 
on the assumption that it did not exist 
in the plaint earlier, the result of allow- 
ing the amendment would be to deprive 


*(To revise. order of S. N. Chadha; Sub- 
J. 1st Class, Narnaul, D/- 7-1-1976.) 


TU/JU/D516/77/AYP/WNG . 
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the vendee of a yetdanle right which 
had accrued to him. 

Held, that, the stage for recording of 
evidence had admittedly not yet arriv- 
ed and the plaintiff made the applica- 
tion for leave to amend the plaint in 
this crucial respect at the earliest possi- 
ble opportunity. There was no delay on 
the part of the plaintiff to make the ap- 
plication and the order of the trial 
Court declining to permit the amend- 
ment would résult in grave injustice to 
the plaintiff as such a plea is necessary 
in a suit for specific performance of a 
contract and the order suffers from ma- 
terial irregularity in the exercise of the 
Court’s jurisdiction under O, 6, R. 1. 
AIR 1976 Cal 115, Rel. on. - 

` (Paras 4 and 6) 

(B) Civil P. C. (5 of 1908), O. 6, R. 17 
— Application for amendment of plaint 
— Maintainability of—- Application need 
not be dismissed only because on date 
of application suit would have been bar- 
red by time, AIR 1957 SC 357, Rel. on. 

2 ara 4) 

(C) Civil P. C. (5 of 1908), O. 6, R. 17 


and S. 115 — Revision — Interference _ 


with discretion used by. the lower Court 
— Permissibility. 


Where the trial Court having taken 
notice of the judicial principles for al- 
lowing or not- allowing amendment of 
the pleadings, has committed material 
irregularity and illegality in misapply- 
ing the law laid down by the High Court, 
it has jurisdiction to interefer with the 
discretion used by the trial Court. 


‘(Para 5) 
Cases Referred: Chronological Paras 
AIR 1976 Cal 115 wl 2 
AIR 1969:SC. 1267 4 
AIR 1969 Delhi 311 5 
AIR 1957 SC 357 4 


. Hari Mittal, for : Petitioner; J. V. 
Gupta, for Respondents. 


ORDER:— In January, 1968, one 
Bhanwar Singh (predecessor-in-interest 
of respondents Nos, 1 to 1-C) is stated 
to have entered into an agreement with 
‘Rama Nand plaintiff-petitioner for sell- 
ing a piece of his land to the plaintiff 
for a consideration out of which Rupees 
1,900/- are alleged to have been paid to 
him by the plaintiff. Instead of selling 
that piece of land to the plaintiff, Bhan- 
war Singh transferred the same along 
with his other land in favour of Mst: 
Dodi respondent by a registered. sale- 
deed dated June 12, 1968, for Rs. 17,500. 


One of the terms of the alleged agree-_ 
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ment for sale in favour of the plaintiff- 
petitioner was that in case of failure of 
Bhanwar Singh to sell the contracted 
piece of two kanals of land to him with- 
in the stipulated period the plaintiff 
would be entitled to have a. sale of 
double the land, ie, four kanals for 
Rs. 2,400/-. This led to the filing of the 
plaintiff's suit for specific performance 
of the agreement to sell in August, 1968. 
The suit was decreed ex parte in 19869, 
The application of the defendant for set- 
ting aside the ex parte decreee under 
Order 9, Rule 13 of the Code of Civil 
Procedure having been dismissed on Au~ 
gust 10, 1973, the defendant went up in 
appeal against that order under Order 43, 
Rule 1 of the Code which appeal was 
allowed on July 19, 1976, and ex parte 
decree was set aside on that day, Im- 
mediately on the suit going back to the 
trial Court issues were framed out of 
the ‘pleadings of the parties and issue 
No. 4 was ‘whether the plaintiff has 
been ready and willing to perform his 
part of the contract? (Opp)” `` 


2. It appears that the plaintiff Sain 
ed immediately that though certain 
averments of fact had been made by 
him in a part of the plaint, which the 
plaintiff insists even now amount to a 
plea of the plaintiff being ready and 
willing. to perform his part of the con- 
tract, no such specific averméent had 
been made in the plaint. It was in these 
circumstances that in August, 1976, 
within a month of the setting aside of 
the decree and immediately after the 
framing of the issues the plaintiff made 
an application undér O. 6, R, 17 of the. 
Code for leave to amend the plaint so 
as to add paragraph 5A therein for spe- 
cifically pleading that the plaintiff has 
been ready and willing and is still ready 
and willing to perform his part of the 
contract and that the breach of the con= 
tract had been committed by the defen- 
dant. The application was contested by, 
the defendant (the vendor respondent). 
After a detailed discussion of the law 
on the subject, the Court of Shri 8. N. 
Chadha, Subordinate Judge First Class, 
Narnaul, dismissed the application of the 
plaintiff by his order dated Oct. 7, 1976. 
This is a petition for revision .of that 
order. 


3. The learned Subordinate Judge re- 
ferred in some detail to the principles 
laid down in various judgments for al- 
lowing or declining to allow amendment 
of pleadings. As I read the order under 
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revision, it. appears that on a considera- 
tion of those principles the learned 
Subordinate Judge: would normally have 
been inclined to allow the application, 
but two considerations weighed with him 
in declining the request of the plaintiff. 
Besides. referring to the .form of the 
plaint for a suit for specific performance 
(paragraph 3 of Form No. 47 in the 
Code) wherein such a plea is necessary, 
the learned Subordinate Judge correctly 
found that no suit for specific perform- 
ance of an agreement to sell is allowed 
by S. 16 of the Specific Relief Act to. be 
decreed unless there is an averment and 
proof of the plaintiff having been ready 
and willing and being still ready and 
willing on the ‘date of the suit to per- 
form his part of the contract. The learn- 
ed Subordinate Judge held that S. 16 
(c) leaves no room for doubt that the 
suit for specific performance has -to fail 
if the plaintiff fails to plead and prove 
his readiness and willingness to perform 
his part of the contract and. that inas- 
much as the object of the plaintiff for 
amending the plaint was to make that 
averment on the assumption that it did 
not exist in the plaint earlier the result 
of allowing the amendment would be to 
deprive the vendee of a valuable right 
which had accrued to him, There is no 
doubt about the factual correctness of 
this position as referred to in the order 


under revision, but it was at this stage- 


that the learned Subordinate Judge ap- 
pears to have misread or not correctly 
appreciated the judgment of Calcutta 
High Court (Manick Lal Seal v. K. P: 
Chowdhury, AIR 1976 Cal 115) which 
he purported to have followed in dis- 
missing the application of the plaintiff. 
The learned Subordinate Judge has said 
that the Calcutta High Court has held 
that “where in a suit for specific per~ 
formance of ‘contract, the plaintiff did 
not say in evidence anywhere that even 


at the time of hearing he had been al- . 


ways ready and willing or had been .per- 
forming his part of the duty according 
to the contract, an application for am- 
endment of the plaint would not be al- 
lowed.” It is the above-mentioned obser- 
vations of the Calcutta High Court di- 
vorced from their context. that led to 
the passing of the order under revision. 
I have gone through the judgment of 
Bhattacharya, J., in Manick Lal Seal’s 
_case (supra). The requisite averment. had 
not been made in the. plaint of the suit. 
‘After the dismissal of the suit an appli- 
cation was made by the plaintiff in the 


_immediately. Therefore, 


lowed .the 
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High Court at the appellate 


stage for 
leave to amend the plaint so as to make 
the requisite averment. The argument 
of the counsel for the plaintiff was that 
the plaintiff had in fact deposed in the 
course of his statement that: he had 
been ready and willing to perform his 
part of the contract, The argument: bav- 


-ing been advanced an application for 


leave to amend the plaint was permitted 
to be filed. At the hearing of the appli- 
cation it transpired that in the course 
of evidence the plaintiff had merely re- 
ferred to his past willingness prior to 
the institution of the suit but had not 
made any averment about his being 
ready and willing to perform his part 
of the contract at the time of the insti- 
tution of the suit. In those circumstances, 
this is what the learned single Judge 
of the Calcutta High Court precisely 
observed (at p.` 121):— 


“His evidence (the ‘plaintiffs evidence): 
was in the past tense and he referred to 
his past willingness. He did not say any- 
where that even at the time of hearing, 
he was ‘willing and ready or had been 
performing his part of the duty accord- 
ing to the contract. Had there been such 
statement, there would have been rea-. 


sons for.this Court to. allow _a_ prayer 
for such amendment. This amendment 
cannot be allowed in the facts and: cir- 
cumstances of this case.” (Emphasis sup- 
plied by me). 


4. It is obvious from the above-quot- 
ed passage from the judgment that if 
the High Court had found that. the 
plaintiff had made the requisite. aver- 
ment on both the points covered by 
S. 16 (c) of the Specific Relief Act it 
would have allowed the amendment. In 
the present case, the stage for recording 
of evidence- has admittedly not yet 
arrived and the plaintiff made the ap- 
plication for leave to amend the plaint 
in this crucial respect at the earliest 
possible opportunity. He could not have 
made such an application before the ex 
parte decree was set aside. He made it 
within a month thereafter, Le, almost 
in the. circum- 
stances of this case there. was no delay 
on the part of the plaintiff to make the 
application. The Calcutta High Court 


. judgment appears to me to be in favour 


of the plaintiff rather than against him. 
I am sure that if this aspect had been 
brought to the notice of the learned 
Subordinate Judge he would have al“ 
application for amendment. 
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The basic principles for allowing am- 
endment have been laid down by the 
Supreme Court in Jai Jai Ram Manohar 
Lal v. National Building Material Sup- 
ply, Gurgaon, AIR 1969 SC 1267..In the 
circumstances of this case, refusal ta 
allow the amendment is likely to cause 
grave injustice to the plaintiff, It is also 


significant that. the defence of the res- - 


pondent in the case is that there was no 
agreement to sell in favour of the plain- 
tiff and, therefore, there was no ques 
tion of the plaintiff being ready and wil- 
ling to perform his part of the contract. 
The pleas already taken by the plaintiff 
were taken by both sides to cover this 
aspect of the case. That is why issue 
No. 4 was framed. It was by. way of 
abundant caution that the plaintiff 
made -the application at the earliest pos- 
sible stage, as already held by me, 
There is no doubt that the suit for spe- 
cific performance, if filed on the date on 


“lwhich the application for leave to amend. 


was filed, would have been barred by 
time. As held in L, J. Leach and Co. v. 
M/s. Jardine Skinner and Co., ATR 1957 
SC 357, limitation is one of the matters 
to be taken into account in the exercise 
of the judicial discretion under O. 6, 
R. 17 of the Code, It is not necessary to 
dismiss an application for amendment 
merely because it would bring within 
time .a suit which would: have been bar- 
red by time by then. . 


5. The only argument strongly put 
forward by Mr. Jitendervir Gupta, the 
Jearned counsel for the contesting res- 
pondent, is that, oncé discretion has 
been exercised by the trial Court after 
taking notice of the sound judicial prin- 
ciples laid down by the Supreme Court 
and other Courts, this Court has no jur- 
isdiction to interfere with an order 

„passed on an application for leave ` to 
amend, as held by the Delhi High Court 
in Laxmi Narain Oil Mills v. Mamraj 
Musadilal, AIR 1969 Delhi-311. As T 

- have already held above, the trial Court 
having taken notice of the judicial prin- 
ciples for allowing or not allowing am- 
‘fendment of the pleadings, has commit- 
ted material irregularity and illegality 
in mis-applying the law laid down by 
the Calcutta High Court, as the whole 
of the judgment in that -case does not 
appear to have been read before the 
trial Court, 


€. For the reasons assigned above, I 
hold that the order of the trial Court 


declining to permit the amendment 


A. L R 


would result in grave injustice to the 
plaintiff and that the order of the trial 
Court declining to allow the amend- 
ment suffers from material irregularity 
in the exercise of the Court’s jurisdic- 
tion under O. 6, R. 17 of the Code. At 
the same time the amendment appears 
to have been applied for on the assump- 
tion that the crucial averment has not 
been made in the original plaint. Inas- 
much as such an averment should have 
been made in the very. beginning and 
was made in the post-remand. period, the . 
plaintiff must pay costs to the contest- 
ing defendant as a condition precedent 
to the amendment of the plaint. 


7. For the foregoing reasons, I allow 
this petition, set aside the order of the 
trial Court dated Oct. 7, 1976, and allow 
the application of the plaintiff for leave 
to amend the plaint conditional on -his 
paying to the contesting defendant or 
his counsel in the trial Court a sum of 
Rs. 100/- as. costs. Costs of this petition 
shall be Pato by the parties as incurs 
red oe 

Revision ‘allowed. 
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R. S. NARULA, C. J, PREM CHAND 
JAIN, GURNAM SINGH, M. R. SHARMA 
AND R. N. MITTAL, JJ* 

M/s. 


Oberoi Motors:and another, Peti- 
tioners v, The Union Territory Admin- 
istration, Chandigarh and others, © Res- 
pondents. 

Civil Writ .Petn. No, 
D/- 31-10-1977.** - 


(A) Essential Commodities Act (10° of 
1955), Ss. 5, 3 (1) and (2) (c) — Chandi- 
garh Motor Car and Tractor Tyres and 
Tubes Control Order (1968), “Preamble 
and cl. 7 (3) — Fixation of prices of tyres 
and tubes — Control Order (1968) issued 


i *(In this case, the Judges of the Full 
Bench differ in their view. The majority 
view is taken by Gurnam Singh, M. R. 
Sharma and.R. N, Mittal, JJ. and the 
minority, by R. S. Narula, C. J. and P. C. 
Jain, J. The judgments im the case are, 
however, printed in the order -in which 
they are given in the certified copy—Ed.). 
**(Decided by Full Bench on order of. 
reference made by Harbans Lal and 

Gurnam Singh, JJ. on 21-4-1977). : 


2191 of 1975, 
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by Chief Commissioner, Chandigarh is 


not ultra vires. his powers under the Act 


— Mention of wrong provision for issuing 
order — Not material, AIR 1958 SC 232, 
Rel. on, .. (Para 5) 

Anno: ATR Manual (3rd--Edn.), Essen= 


tial Comm, Act, S. 5, N. 1; S. 3, N. 12. 


(B) Essential Commodities Act (10 of 
1955), Ss. 5, 3,7 — Chandigarh Motor 
Car and Tractor Tyres and Tubes Con- 
trol Order (1968), Cl. 7 (3) — Chandi- 
garh Fixation of Retail Prices of Auto- 
mobile Tyres and Tubes Control Order 


(1971), Cl. 3 (2) — Fixation of prices of. 


automobile tyres and tubes — Delegation 
of powers of Chief Commissioner to 
manufacturers — Ultra vires the Act. ((1) 
Constitution of India, Art, 245, (2) Inter- 
pretation of Statutes — Penal Statutes). 


Per Majority (R. S. Narula, C..J. and 
P. C. Jain, J. Dissenting), 


The Central Government has alai 
ed the Chief Commissioner, Chandigarh 
to make order to provide for the matters 
specified in CL (c) of S. 3 (2). But by 
virtue of the provisions of Cl. 7 (3) (a) 
of the 1968 Order and CL 3 of the 1971 
Order, the Chief Commissioner has fur- 
ther delegated the power of fixation of 
prices of automobile tyres and tubes to 
the manufacturers, Both the 1968 Order 
and the 1971 Order are therefore liable 
to be struck down, It is an established 
principle of law that further delegation 
cannot be made by a delegate: The doc- 
trine of delegatus non-potest delegare is 
well known, It means that a delegated 
power cannot be delegated by a delegate. 
AIR 1967 8C 295 and AIR 1955 SC 188, 
Rel, on. (Para 7) 

Under S. 5 the Central Government 
could delegate its powers under S. 3 (2) 
to an officer or authority subordinate to 
it or to State Government or to an offi- 
cer or authority subordinate to it (State 
Government), and not to any other. per- 
son. The Central Government, therefore, 
could not delegate its power to fix fair 
price of any commodity to the manu- 
facturers. Consequently, its delegate, the 
Chief Commissioner could not also dele- 
gate his powers.of fixation of fair prices 
to the manufacturers, (Para 8) 

Further, though S. 7 provides penal- 
ty for breach of the Orders, there is no 

in the Orders for publication 
of the prices fixed by the manufacturers. 
AIR 1951 SC 467, Rel. on. (Para 9) 

The Orders could not,- however, be 
attacked on ground that umguided and 
uncontrolled powers are conferred on 
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the Chief Commissioner. It is an estab- 
lished principle of law that guidance may 
be sought by a competent. authority to: 
use its discretion from the policy and 
purpose of the Act as. set out in its pre- 
amble and in the operative provisions. 
ATR 1961 SC 1602, Rel. on. (Para 12) 
Nor could the orders be challenged’ on ` 
ground that when the Central Govern- 
ment delegated powers to the Union 
Territory under S. 5, the tyres and tubes 
had not been declared as essential com- 
modities. AIR 1975 SC 2030, Rel. on. 
(Para 14) 
- Both the orders. being illegal and 
without jurisdiction could not also be 
saved on the principle that it should be 
construed in such a way that it sup- 
presses the mischief and advances the 
remedy. (Para 13) 
Per H. R. Sharma, J. (Concurring). 
The-essential requisites of a valid law 
are that it should be passed by a.com- 
petent authority in accordance with the 
should be certain 
and clearly understandable by all and 
last of all it should have wide publicity 
so that the citizens who are to be bound 
by it know its content, Furthermore, the 
penal statutes are invariably construed in 
favour of the citizen not only with re- 
gard to their letter but also with re- 
gard to the method by which they are 
brought on the statute book. The fixation 
of the prices of tyres and tubes is the 
kernel of the two orders and on this 
important point the Chief Commissioner 
has accepted the de futuro decisions to 
be made by the manufacturers of these 
commodities, thereby exposing a citizen 
to penal action in case he violates such 
de futuro decisions. AIR 1967 SC 1480, 
Rel on. — ` (Paras 33, 34, 35) 
Anno: AIR Manual (8rd Edn), Essen- 
tial Commo. Act, S. 3, N. 11; S. 5, N. 1; 
S. 7 N. 3. 
ros Referred : Cironotogical Paras 


AIR 1975 SC 2030 14 
AIR 1967 SC 295 7, 18 
AIR 1967 SC 1480 | i. 34 
AIR 1961 SC 1602 12 
AIR 1958 SC 232 5 
AIR 1955 SC 188:1955 SCR 1065 7, 18 
AIR 1955 SC 661 : . 13 
AIR 1951 SC 467: 1952 Cri LF 54.. 9 


Kuldip Singh Bar-at-law, with V. P. 
Gandhi and R. S. Mongia, for Petitioners; 
Anand Sarup Sr. Advocate with K. G. 
Chaudhary . and M. L, Bansal, for Res- 
pondents: - 

R. N. MITTAL, J. (Majority view) :— 
Briefly the case of the petitioner is that. 
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petitioner No. 2 is a partner of petitioner 
No. 1, which carries on the business of 
sale of automobile spare parts, tyres and 
tubes, at Chandigarh. On July 27, 1974, 
one Balbir Singh. lodged: a first informa- 
tion report against the petitioners to the 
effect that they were selling truck tyres 
in black market, As a consequence of 
the first information report, the house 
of petitioner No. 2 was searched by the 
police from where 11 truck tyres were 
recovered, which were taken into posses- 
sion by the police. Petitioner No. 2 was 
arrested under section 7 of the Essential 
Commodities Act (hereinafter referred to 
as the Act) on the ground that he had 
violated the provisions of Chandigarh 
Motor Car and Tractor Tyres and Tubes 
Control Order, 1968 (hereinafter referred 
to as the 1968 Order) as amended by the 
Chandigarh Motor Car and Tractor 
Tyres and Tubes Control Order, 1968 
(Chandigarh Ist Amendment) Order, 1973 
(hereinafter referred to as the first 
Amendment Order), and another Order, 
called ‘the Chandigarh Fixation of Retail 
Prices of Automobile Tyres and Tubes 
Control Order, 1971. (hereinafter referred 
to as the 1971 Order); The petitioners 
have filed this writ petition praying that 
the clauses relating to the control of 
prices of automobile Tyres and Tubes in 
the 1968 Order and 1971 Order, be de- 
clared void and ultra vires ofthe powers 
of respondents Nos, 1 and 2 and be struck 
down, and the prosecution of petitioner 
No. 2, on the basis of the aforesaid 
` Orders, ‘be set aside. - l 


. 2, The respondents have contested the 


writ petition but did not file any return. - 


The writ petition came up for hearing 
before a Division Bench on April, 21, 
1977. It referred the case for hearing b- 
fore a Full Bench of five judges on the 
. ground that the petitioners had chal- 
lenged the vires and constitutional vali- 
dity of the 1968 Order and 1971 Order.. 


3. The first question that arises for 
determination is whether the provisions 
of the 1968 Order are ultra vires. In 
order to determine this question, it will 
be necessary to refer to some of the 
sections of the Act and then history of 
the Order. Section 2 (a) defines ‘essential 
commodity’ in the following terms:— 

“2 (a) ‘essential commodity’ means 
any of the following clauses of commo- 

‘dities: © > : : 

(i) to (x)....... TERT ERER 

(xi) Any other class of commodity 
which the Central Government may, by 


< gotified: order, -declare to “be. an. essential” . 
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commodity for the purposes of this Act, 
being a commodity with respect to which 
Parliament has power to make laws by 
virtue’ of Entry 33 in List III of ‘the’ 
Seventh Schedule to the Constitution.” 
Section 3 relates to power to control 
production, supply, distribution, etc. of 
essential commodities, and section 5, 
to delegation of powers. Section 3 em- 
powers the Central Government to pro- 
vide for regulating or prohibiting the 
production, supply and distribution of 
essential commodities and trade and com- 
merce therein, by an order, in case it is 
of the opinion that it is necessary or ex- 
pedient so to. do, for maintaining or 
increasing supplies thereof or for secur- 
ing their equitable distribution and 
availability at a fair price. Sub-section (2) 
of this section contains those “matters 
with respect to which. an order under 
sub-section (1) may provide. Clause (c) of 
Sub-section (2) authorises the. Central 
Government to make a.provision for con- 
trolling the price at which any essential 
commodity may be bought or sold.. Sec- 
tion 5 empowers the Central Government 
to notify an order directing ‘that the 
power to make orders or issue notifica- 
tions under section 3 shall, in relation to 
sucn. matters -and subject to such 
conditions,. if any, as may be spe- 
cified in the direction be exercis- 
able also (a) such officer or 
authority subordinate to the Central Gov- 
ernment, or (b) such State Government 
or such officer or. authority subordinate 
to State Government, as may be specified 
in the direction. | a 
4. On June .18,. 1966, the Central: 
Government acting under section 5 of 
the Act, made an order (Annexure P. 1) 
by which it delegated its powers to issue 
order under section: 3 (1) to the State 
Government and in relation to the Union 
Territory, to the Administration. It was 
published in the Government of India 
Gazette of even date, which is as fol- 
8:— Í 
“S. O. No. 1844. — In exercise of the 
powers conferred by S. 5 of the Essen- 
tial Commodities Act, 1955 (10 of 1955) 
the Central Government hereby. 
R E, (a) That the powers 
conferred on :it by sub-sec. (1) of S. 3 of 
the said Act to make orders to provide 
for the matters specified in clauses (d), 
(e), (f), (g), (h), () and (ii) and (j): of Sub»: 
Section. (2) thereof shall, in relation to 
all commodities other than food stuffs 
and fertilizers (whether inorganic, organic 
or mixed), be exercisable also by a State 
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Government or, in relation to a Union 
Territory by the administrator thereof 
subject to the following conditions 
namely :— 

On December 27, 1968, the Chief ‘Com- 
missioner,, Chandigarh made the 1968 
Order which was published in the Gov- 
ernment of India Gazette, dated 14-3- 
1969. This order. was made: “by him under 
the powers conferred in him vide Anne- 
xure P, 1: The preamble of the Order is 
as follows:— 

“No HI(2H)-68/46448 — -Whereas for 
maintaining supplies and securing equit- 
able distribution and availability at fair 
prices of tyres and tubes of motor cars 
and tractors in the Union Territory of 
Chandigarh, the Chief Commissioner, 
Chandigarh, is of the opinion that it is 
necessary and expedient so to do. Now, 
therefore,.in exercise of the powers con- 
ferred by S. 3 of the Essential Commodi- 
ties Act,. 1955 (10 of 1955), read with 
Government of India, Ministry of Com- 
merce Order No. S. O. 1844, dated the 
18th June, 1966, and all other powers en- 
abling him in this: behalf, the Chief 
Commissioner hereby makes the following 
order namely,— 


+ @eeeesccsevarevesseccen 


fa cl 2 (O, ‘pres and tubes of motor 


ears and tractors’ have been defined and: 


these include tyres and tubes of a taxi. 
Later clause 2 (f) was amended by the 
Chief Commissioner, Chandigarh, vide 
First Amendment Order and by virtue of 
this amendment tyres of trucks and buses 
were included in the said definition. The 
amended clause. 2 (f) reads as under:— 

“Tyres and ..Tubes-of motor cars and 

tractors include tyres and tubes of a 
taxi, trucks and bus.” 
Clause 3 deals with licensing -of dealers, 
clause 4 with issue of licence, clause 5, 
with period of licence and fee chargeable 
and clause 7, with. distribution or sale. 
The relevant clause, which is the subject 
matter of challenge in the present case, 
is clause 7 (3) which is as follows:— 

“7 (8) The dealer shall not sell tyres 
and tubes of motor cars and tractors at 
pone exceeding that fixed from time to 

time by:— : 

(a) the menufacturer; or 

(b) the Central Government”. 

At this stage, it will also be relevant to 
make a mention of the order of the Cen- 
tral: Government, dated July 30, 1966 


(6. O. No. 2314) issued under ‘S. 5 of the ` 


Act. under which 1971 Order was made 


and also the salient provisions of the. 1971. 
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Order. Under the aforesaid order, the 
Central- Govt. authorised the Admin- 
istrator of the Union Territory to make 
an Order under clause (c) of sub-sec. (2) 
of section 3 of the . Act. The relevant 
part of the order is as follows:— 

"S. O. 2314.—In exercise of the powers 
conferred by section 5 of the Essential 
Commodities Act, 1955 (10 of 1955), the 
Central Government hereby directs— 

(a) that the powers conferred on it by 
sub-section (1) of S. 3 of the said Act to 
make orders to provide for the matters 
specified in clause (c) of Sub-sec. (2) 
thereof shall, in relation to all commo- 
dities other than foodstuffs and fertili- 
zers (whether inorganic, organic or mix- 
ed) be exercisable also by a State Gov- 
ernment or, in relation to a Union Ter- 
ritory by the Administrator thereof, sub- 
ject to the following conditions namely:— 


G) that where the price at which any 
essential commodity may be bought or 
sold is controlled by or under any other 
law for the time being in force no order 
shall be made in pursuance of the powers 
hereby delegated, 

(ii) that where the price is not so 
controlled, no order shall be made in 
pursuance of the powers hereby delegat- 
ed in respect of any essential commodi- 


(a) if the whole-sale prices, or retail 
prices or both, of such commodity have 
been fixed by the manufacturers or pro- 
ducers thereof with the approval of the 
Central Government, except on the basis 
of such prices. 

(b). in any other case, except with the 
prior concurrence of the Central Govern- 
ment, 

(ii) that no order shall be issued 

pursuance of the powers here- 
by delegated if it is inconsistent with 
any order issued by the Central Govern- 
ment under the said act.” : 
As mentioned above, the 1971 Order (An- 


mexure p. 4) was made by the Chief 


Chandigarh, under the 
(S. O. No. 2314), Clause 2 
of the 1971 Order contains definitions. 
Sub-clause (a) of clause 2 defines dealer 
as follows:— 

“Dealer means a person engaged in the 
business of purchase, sale or storage for 
sale of automobile tyres and tubes, whe- 
ther in conjunction with- any other busi- 
ness or not, and includes his representa- 
tive or agent.” 

Clause (d) defines ‘Price. List’ andit says 
that Price List. means the Hst published 
- Clause 3 is: the.. 


, 
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relevant clause by which the selling 
retails prices of the automobile tyres and 
tubes have been fixed. The said clause 
reads thus:— 


“No dealer shall’ charge in excess of 


` the recommended retail price published 


by the manufacturers of automobile tyres 
and tubes from time to time as the sell- 
ing retail prices of automobile tyres and 
tubes.” 

Mr. Kuldip Singh, learned counsel for 
the petitioners has challenged clause-7 (3) 
of the 1968 Order on the ground that 
vide Annexure P. 1, the Central Govern- 
ment had not delegated its powers to the 
Chief Commissioner, under section 3 (2) 
(c) of the Act. He submits that while 
delegating powers, the Central’ Govern- 
ment gave powers to the Chief Commis- 
sioner with’ respect to matters specified 
in clauses (d), (e) (f), (œ) Œ), © 
(ii) and (j) of sub-section -(2) of the sec- 
tion 3 only. According to him, if ‘the 
Chief Commissioner had not_been con- 
ferred with the power to fix the- prices 
of the tyres and tubes under clause (c) 
of sub-section (2) of S. 3, he could not 
make a provision in the 1968 Order for. 
fixing the prices of the tyres and tubes, 


5. The argument, prima facie, appear- 
ed to be very attractive but when exami- 
ned. closely, it was found to be without 
any merit. No doubt it is true that under 
order, Annexure P. 1, the Central Gov- 


.jernment conferred powers on the Chief 
{Commissioner to make -an order 


with 

to matters specified in clauses -(d), 
(e) ©, (@), @), @, Gi) and), of 
b-section (2) of section 3 and -no 
power had been conferred on him with 
respect .to the matter specified in 
clause (c) of sub-section (2) of section 3 


made another order dated July, 30, 1966 


it authorised the Chief Commissioner to 
make orders regarding the matters speci-. 
fied in clause (c) of sub-sec, (2) of S.°3, 
in relation to all the commodities other 
than food-stuffs and fertilizers. The 1968 
order was made on December 27, 1968 
and was published in the Gazette on 
March 14, 1969, that is, after the passing 
of both the aforesaid orders, dated July 
18, 1966 and July 30, 1966. Thus on the 
date when the 1968 Order was made, the 
Chief Commissioner had been conferred 
power to make an order under clause (c) 
of sub-section: (2) of section 3. For mak- 
ing the 1968 Order, he, no -doubt ‘relied 
on the order dated June 18, 1966 (Anne- 


(S. O. 2314), reproduced above; by which . 
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xure P. 1) and not on the Order dated 
July 30, 1966 (S. O. 2314), He, however, 
inthe order specifically said that he was 
also relying on “all other powers enabl- 
ing him in this behalf’, which have been 
underlined by me in the notification 
above, Thus in addition to the Order 
dated June 18, 1966 (Annexure P. 1), he 
was relying on his powers which were 
conferred on him by the other- Order. 
Even if he had not used those words, he 
could still rely on the Order dated July 
30, 1966 (S. O. 2314). It is an established 
proposition of law that in order to deter- 
mine the validity of such an order, the 
material thing is its substance and notl: 











powers, of the authority, who made the 
same. ; A- reference in this connection 
may be made-to P. Balakotaiah v. Union 
of India, AIR 1958.SC 232; wherein it is 
observed that when an authority passes 
an order which is within its competence, 


learned counsel for the petitioners, 


6. The other contentions raised by the 
learned counsel for the petitioners, relate 
to the validity of both the Orders, that 
is, 1968 Order as well as 1971 Order. I 
shall, therefore, deal with the said orders 
simultaneously. : The ‘main contention of 
the learned counsel for the petitioners is 
that by virtue of the order dated July 
30, 1966: (S. O. 2314), the Central Gov- 
ernment had authorised the Chief Com- 
missioner to make orders to provide for 
the matters specified in clause (c) of sub- 
section: (2) of section. 3 regarding tyres 
of automobiles and other . commodities 
mentioned in the order, but by virtue of 
the 1968 Order and 1971 Order, he further 
delegated powers to the manufacturers. 
According to the learned counsel, the 
Chief Commissioner had no authority to 
further delegate powers for fixing the 
prices, to any other authority, and con- 
sequently clause 7 (3) (a) in the 1968 
Order and clause 3 in the 1971 Order 
are liable to be struck down on this 
ground, Å 


7. I have given a- thoughtful conside- 
ration to the argument of the learned 
counsel and find force in the contention. 
Both the clauses ‘have been reproduced 
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above, The Chief Commissioner himself 
did. not fix the- fair prices of the auto- 
mobile tyres and tubes.. On the other 
hand, he delegated this power to the 
manufacturers. It will.be seen from the 
perusal of section 5 of the Act and the 
various orders made under it that the 
Chief Commissioner is a delegate of the 
Central Government for framing of the 
orders. It is an established principle of 
aw that further delegation cannot be 

ade by a delegate. The doctrine of 
delegatus non potest delegare is well 
known, It means that a delegated power 
cannot be delegated by a delegate. The 
principle has been accepted by their 
Lordships of the Supreme Court in 
Barium Chemicals Ltd. v. Company Law 
Board, AIR 1967 SC 295, The relevant 
‘observations of Bachawat, J., are as fol- 
lows (at pp. 311-12) : 


“As a general rule, whatever a person 
has power to do himself, he may do by 
means of an agent. This broad rule is 
limited by the operation of the principle 
that a delegated authority cannot be rè- 
delegated, delegatus non potest dele- 
gare. The naming of a delegate to do an 
act involving .a.discretion indicates that 
the delegate was. selected because of his 
peculiar skill and the confidence reposed 
in him, and there is a presumption that 
he is required to do the act himself and 
cannot re-delegate his authority. As a 
general rule, & if the statute directs that 
certain acts shall be done in a speci- 
fied manner or .by certain persons, 


their performance: in . any other 
manner than that specified or by 
any other person than one of 


those named is impliedly. prohibited. 
“See Crawford on -Statutory Construc- 
tion, 1940 Edn., Art. 195 P. 335. Normal- 
ly, a discretion entrusted by Parliament 
to an administrative organ must be ex- 
ercised by that organ itself. If a statute 
entrusts an administrative function in- 
volving the exercise of a discretion to a 
Board consisting of two or .more persons 
it is to be presumed that each member 
of the Board should exercise his indivi- 
dual judgment on the matter and all the 
members of the “Board should act toge- 
ther and arrive at a joint decision, Prima 
facie, the Board must act as a whole and 
cannot delegate its-.function to one of its 
members, But the maxim 
“delegatus non potest delegare” must 
not be pushed too far. The maxim. does 
not embody a rule of law. It indicates a 
tule of construction of a statute or other 
instrument conferring an authority. Prima 
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facie, a discretion conferred by a statute 
on any authority is intended to be exer- 
cised by that authority and by no other.” 


“In this regard, reference may also be 
made to Captain Ganpati Singhji v. The 
State of Ajmer, 1955 SCR 1065 : (AIR 
1955 SC 188). In that case, the Chief 
Commissioner was empowered under 
section 40 of the Ajmer Laws Regulation 
of 1877 to make rules about “......... The 
establishment of a proper system of con- 
servancy and sanitation at fair............ ns 
The Chief Commissioner framed the rules 
under the aforesaid Regulation, The first 
three sub-rules of Rule 1 framed by him 
prohibited the holding of a fair except 
ander a permit issued by the District 
Magistrate and he was enjoined to satisfy 
himself before issuing any permit that 
the applicant was in a position to estab- 
lish a proper system of conservancy, 
sanitation and watch and ward at the 
fair, The fourth sub-rule empowered the 
District Magistrate to revoke any such 
permit without assigning any reasons or 
giving any previous notice. The appel- 
lant made an application for a permit to 
hold a fair which was refused by the 
District Magistrate on the ground that 
no more permits were to be issued to 
private individuals. He challenged the 
aforesaid order. It was held by the Sup- 
teme Court that under the Regulation, it 
was the Chief Commissioner and not the 
District Magistrate ` who had power to 
frame rules, that the .Chief Commissioner 
had no authority to delegate that power 
and that the rules made by the latter 
were, therefore, ultra vires. From the 
aforesaid discussion, it emerges that the 
Central Government had not authorised 
the Chief Commissioner to delegate its 
powers for fixing the prices of tyres and 
tubes to-any other person, and conse- 
quently -he could not further delegate 
the same to the manufacturers. f 


8. This matter may be examined from 
other points of view as well. Firstly, 
even if it may be assumed that the Cen- 
tral Government had authorised the 
Chief Commissioner to delegate its 
powers to the manufacturers, the ques- 
tion arises, could it do so? For deciding 
it, again a reference to section § is neces- 
sary. The Legislature, vide section 5 
authorised the Central Government to 
‘delegate. its powers under section 3 (2) 
to an officer or authority subordinate to 
it, or to State- Government or to an offi- 
cer ‘or authority subordinate to it (State 
Government), and not to any other per- 
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on. The Central Government, therefore, 
could not delegate its power to fix fair 
price of any commodity to the manufac- 
urers, In case the Central Government 
could not delegate the power to the ma- 
nufacturers, how its delegate, that is, the 
Chief Commissioner, could delegate that 
power to them, If the matter is consi- 
dered from this point of view, I have no 
doubt in my mind that the authority 
given to the manufacturers to fix the 
prices of the tyres and tubes is illegal 
and without jurisdiction. 


. 9. Secondly, section 7 of the Act pro- 
vides sentence of imprisonment and fine 
to a person who commits breach of the 
Orders. In the said Orders, no provision 
has been made. as to how the prices fixed 
by the manufacturers, will be published 
by them. In case penal action had been 
_|provided for contravention of the clauses 
relating to the price control, it was also 
necessary that a provision should have 
been made to the effect that- the prices 
fixed by. the manufacturers would be 
published in the official gazette or in any 
other way so that every dealer could 
know about them. This has, however, not 
been done im the present case. Unless a 
person with reasonable diligence can 
acquire knowledge of law, he cannot be 
convicted for its breach. In this connec- 
tion reference may be made to the ob- 
servations of the Supreme Court in Harla 
v. The State of Rajasthan, ATR 1951 SC 
467, wherein Bose, J., speaking for the 
Court, observed as follows (at p. 468): 


In the absence of any special law or 
custom; it would be against the principles 
of natural. justice to permit the subject 
of a State to be . punished or penalised 
by the laws of which ‘they, could not 
even with the exertise of reasonable dili- 
gence have acquired any knowledge. Na- 
tural justice requires that before a law 
ean become operative it must be promul- 
gated or published. It must be broadcast 
in some recognisable way so that all 
men may know what it is, or, at the 
very least, there must be some special 
rule or regulation or customary channel 
by or through which such knowledge can 
be acquired -with the exercise of due and 
reasonable diligence. In the absence 
therefore of any law, rule, regulation or 
custom a law cannot come into being by 
merely passing a resolution without pro- 
mulgation or publication in the Gazette 
or other means, Promulgation or publi- 
cation of some reasonable ‘sort is essen- 
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In this respect the difference between 
an Order and An Act is. obvious, Acts of 
the Parliament are publicly enacted, The 
debates are: open to the public and the 
Acts. are passed by the accredited repre- 
sentatives of the people who in theory 
can be trusted to see that their consti- 
tuents know what has been done. They 
also receive wide publicity in papers and, 
now, over the wireless. Not so Proclam< 
ations and Orders of appropriate autho- 
rities. There must therefore be promul- 
gation and publication in their cases. The 
mode of publication can vary. But 
reasonable publication of some sort, there 
must be, ae - 


Mr. Anand Swaroop has not brought to 
my notice any communication’ to the 
effect that publicity was being given to 
the price lists of the manufacturers in 
such.a way that these might come to the 
notice of the dealers and the public be- 
fore these came into force, In these cir- 
cumstances the prices fixed by the 
manufacturers caxinot be said to have the 
force of law. oe 


10. Thirdly, the Central Government 
in cl. a (ii) (a) of the Order dated July 30, 
1966, has prescribed the method of fixing 
the prices of the. commodities: in case 
their prices had -been fixed by the manu- 
facturers with the approval of the Cen- 
tral Government, It is that if wholesale 
prices or retail prices or both had been 
fixed by the manufacturers with the ap- 
proval of the Central Government, the 
Chief Commissioner can fix the ` price 
only after taking into consideration such 
prices, The criterion laid down by the 
Order clearly shows that it is the Chief 
Commissioner, who after taking into con- 
sideration the ` price fixed by. the manu- 
facturers has to apply his mind and fix 
the prices of the commodities. Each time 
the manufacturer | increases or decreases 
the price, the Chief Commissioner has to 
fix the-same under the Order. He can- 
not say that prices fixed by the manu- 
facturers, will automatically become fair 
prices of the tubes and tyres under the 
1968 ‘and 1971 Orders, .It is dlso note- 
worthy that the Chief Commissioner can 
take into consideration the prices of the 
manufacturers, if these have been fixed 
with the approval of the Central Gov- 
ernment, In the present case, no such 
approval has been shown by the learned 
counsel for the respondents. A reference 
in this connection was made by Mr. 
Anand Swaroop, to a letter dated Dec. 30, 
1970, issued by the Government of India, 
Ministry of Industrial: Development and 
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Internal Trade, Department of Internal 
. Trade, Civil Supplies “Organisation, New 
Delhi, to the Chief Secretary, Union 
Territory, Chandigarh. This letter, how- 
ever, mowhere says that the prices have 
been or will be fixed by the manufac- 
turers, of tyres and tubes, with the prior 
approval of the Central Government. He 
then argued that the industries which 
manufactured tyres and tubes, were gov- 
erned by the provisions of the Industries 
(Development and Regulation) Act, 1951 
wherein the Central Government has 
been empowered under S. 18-G to regu- 
late supply and distribution of tyres and 
tubes at fair prices. No doubt it is true 
that according to the said section, the 
‘Central Government has been empower- 
ed to provide for regulating the supply 
and distribution of the article at a fair 
price by a- notified order. It, however, 
‘does not .say that the manufacturers 
covered by the Act can fix the prices of 
the commodities manufactured by them 
with or without the prior approval. of 
the Central Government. In these cir- 
cumstances it should have been proved 
as a fact that the manufacturers of tyres 
and. tubes had obtained the prior appro- 
val of the Central Government. No order 
of. communication has been brought to 
my notice which shows that the prices 
of tyres and tubes have been fix- 
ed by the manufacturers with the appro- 
val of the Central Government under 
the gaid provision, After going through 
S. 18-G, I am of the opinion that 
Mr, Anand Swaroop, learned counsel 
for the respondents, cannot derive any 
benefit from it. In these circumstances 
it cannot be héld that the present case 
is covered by cl a (ii) (a) of the Order 
dated July 30, 1966. 


11. Mr. Anand . Swaroop, learned 
counsel for the respondent No, 2, then 
argued that the impugned clauses were 
valid in view of cl. a (ii) (b) of the Order 
-dated July 30, 1966 (S. O. No. 2314), 
according to which the Chief Commis~ 
sioner has been delegated power -to fix 
prices with the concurrence of the Cen- 
tral Government. He submitted that the 
letter dated Dec. 30, 1970, conferred 
blanket approval, if the Chief Commis- 
sioner fixed: the prices im accordance 
with the -retail prices recommended by 
manufacturers. I do not find any sub- 
stance in this contention of the learned 
counsel. Paragraph 3 of the letter’ on 
which reliance was placed, says that the 
question of fixation of retail prices of 
automobile tyre and tubes was some 
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time ago considered by the Ministry and 
the manufacturers were advised that 
they should issue recommended retail 
price lists with 74% margin for dealers 
of automobile tyres and tubes other than 
tractor and animal drawn vehicles’ tyres 
and tubes on all India’ basis, and that 
recommended retail price lists had since 
been issued by the manufacturers of the 
tyres and tubes and they included a 
margin of 74% for the retailers. In view 
of the difficult supply position of auto- 
mobile tyres and tubes, the Union Terri- 
tory Administration should consider fix- 
ing statutorily in exercise of the powers 
already delegated to it under the provi- 
sions of the Essential Commodities Act 
the recommended retail prices published 
by the manufacturers from time to time 
as the selling retail prices which includ- 
ed a margin of 74% for the retailers, It 
is further. stated in the letter that two 
copies of the control order, if any, issued 
by the’ Union Territory Administration, 
in pursuance of the suggestion, be en- 
dorsed to the : Ministry for information 
and record, in due course. The letter 
no doubt gives a suggestion to the Chief 
Commissioner to adopt the prices fixed 
by the manufacturers from time to time 
as fair. prices. The’ letter, however, does 
not authorise the Chief Commissioner to 
make an order to the effect that what- 
ever prices would be fixed by the manu- 
facturers in future, those would auto- 
matically become fair prices under the 
orders so made, If a liberal interpretation 
is given to this letter, it shows that the 
Chief Commissioner may, after taking 
into consideration the prices fixed by 
the manufacturers, fix those prices in 
the Union Territory. The provision 
which has been incorporated by the 
Chief Commissioner in both the orders, 
is not ‘warranted by this letter, There 
is yet ‘another snag in complying with 
the letter dated Dec. 30, 1970. It is that 
the Chief Commissioner has not carried 
out the directions of the Central Gov- 
ernment to send two copies of both the 
orders to it (the Central Government), 
It was the duty of respondents Nos. 1 
and 2 to show that copies of orders were 
sent to the Central Government. There 
is, however, nothing on the record to 
prove the said fact. Therefore, it cannot 
be held that the conditions imposed by 
the Central Government were complied 
with by respondents Nos. 1 and 2. In 
view of the above discussions, I am un- 
able to hold that the impugned clauses 


are valid in view of cl, a (ii) (b) of the 
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order, dated July 30, 1966, read with the 
letter of the Central Government, dated 
Dec. 30, 1970. 


12. It was next argued by Mr. Kul- 
dip Singh, learned counsel for the peti- 
tioners that the. criteria for fixing prices 
by the Chief Commissioner had not been 
laid down by the Central Government 
in either of the two orders issued under 
S. 5 of the. Act. In the circumstances he 
urged that unguided and uncontrolled 
powers had been conferred on the Chief 
Commissioner to fix the fair prices. If no 
guidance had been provided by the Cen- 
tral Government, the learned counsel 
argued, impugned clauses in the orders 
were liable to be struck down on this 
ground. I have carefully examined this 
argument of the learned counsel, but find 

without any merit. It is an establish- 
ed principle of law that guidance. may 
be sought by a competent authority to 
juse its discretion from the policy’ and 
purpose of the Act as set out in its pre- 
amble and in the operative provisions 
` (See Jyoti Pershad v. Administrator for 
the Union Territory of Delhi, AIR 1961 
SC 1602). The preamble’ of the Act says 
that it has been enacted to provide for 
the control and production, supply and 
distribution of, and trade and commerce 
in certain commodities, in the interest of 
general public.- From the aforesaid pre- 
amble and other provisions of the Act, it 
is clear that the object of the act is to 
maintain or increase the supply of essen- 
tial commodities, and to secure their 
equitable distribution and availability 


at fair prices. For maintaiming the sup-- 


ply and equitable distribution. of the 
essential commodities, fixing of prices of 
those commodities become imperative. 
While fixing the prices itis to be seen that 
these should be fair, not only from the 
point of view of the consumer, but also 
from that of the manufacturer also. In 
case a reasonable margin of profit ‘is not 
allowed to the manufacturer, he will 
stop manufacturing goods, which is 
harmful for the industry and the con- 
sumer. If higher profits are allowed to 
the manufacturer, the prices increase 
which is injurious to the consumer. Con- 
sequently it is necessary that the prices 
should be fixed in such a way that the 


manufacturer recovers his cost of pro- 


duction and he and the retailer also get 
a reasonable margin of profit. If the 
prices are fixed in that way, the con- 
sumer will also not mind paying them. 
He feels a pinch if the margin of profit 
of the manufacturer goes very high. Fur- 


ALR. 


ther guidance for fixing the prices is 
available from 8. 3-of the Act. Sub- 
sec. (3) of S. 3 provides that where any 
person sells any essential commodity in 
compliance with an order made with 
reference to cl. (f) of sub-s. (2), he shall 
pay the price therefor in the manner 
prescribed below :— 


(a) Where the price can, consistently 
with the controlled price, if any, 
under this section, be agreed upon the 
agreed price. 

(b) Where no such agreement ‘can be 
“reached, the price calculated ‘with refer- 
ence to the controlled price, if any, 


(c) Where neither cl. (a) nor cl. (bj 

applies, the price calculated at the mar- 
ket rate prevailing in the locality at the 
date of sale. _ 
The method of fixing the . price of ae 
is provided in sub-s. (3-C) of S. It 
says that the Central ea may 
determine the price of the sugar- after 
‘having regard to— . 7 

(a) the minimum price, - if any, fixed 
for sugarcane by the Central Govern- 
ment under this section, i 


(b) the manufacturing cost of RA 
(c) the duty or tax, if any, paid or 
payable thereon and, : 


.(d) the securing of a reasonable return 
on the capital employed in the business 
of manufacturing sugar. 

From sub-s, (3) it is clear that if the 
price is not controlled, the price should 
be calculated at the market rate in the 
locality on the date of sale. If that prin- 
ciple is not found to be proper after 
taking into -consideration - the condition 
of the market, then the principle lait 
down for fixing of price of sugar can be 
adopted. It is not possible that principles 
can be laid down in the Act for fixing 
the fair prices of all commodities. It is 
enough if certain principles have been 
laid down for fixing the fair prices of 
certain commodities in the Act and guid- 
ance can be sought from those principles 
for fixing the prices of other commo- 
dities. For fixing the prices of the tyres 
and tubes, the aforesaid principles can 
be of great assistance. After taking into 
consideration the preamble of the Act 
and S. 3. I am of the opinion that 
enough guidance is available in the Act 
for fixing the prices of essential commo- 
dities, The impugned clauses in the order! . 
cannot be struck down on this ground. 

13. One more argument of Mr. Anand 

-Swaroop may be noticed at this “staga. 
He argued that an Act should be con- 


fixed - 
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strued in such a way that it suppresses - 


the mischief and advances the remedy. 
In support of his contention he -placed 


reliance on Bengal Immunity Co. Ltd. v.- 


State of Bihar,- AIR 1955 SC 661. He 
further argued that the provisions. of the 
Act and the orders are to be read in such 
a way that the provisions relating to 
fixing of fair ‘prices in both the orders 
are valid. I have given a deep thought 
to the argument of the learned counsel. 
The principle that an Act should be 
construed in such a way that it suppres- 
ses the mischief and advances the reme- 
dy, is unexceptionable. But if a provision 
is clearly ultra vires, it cannot be saved 
on the ground that it suppresses the 
mischief, In the present case, it has -al- 
ready been held by me that the impugn- 
ed provisions are illegal and without 
jurisdiction. Im the circumstances the 
proposition enunciated will not be appli- 
cable. JI consequently reject this con- 
tention of the learned counsel, ass Og 


14. In the end it may be mentioned 
that Mr. Kuldip Singh, learned counsel 
for the petitioners, had challenged both 
the orders on the ground that when ` the 
Central Government delegated powers to 
the Union Territory under S. 5 of the 
Act, the tyres and tubes had not been 
declared as essential commodities. He, 
however, fairly conceded that in view of 
the observations in State of Andhra Pra- 
desh v. Potta Sanyasi Rao, AIR 1975 SC 
2030, the aforesaid ground.is no longer 
available to him. 


15. For the reasons recorded above, I 
accept the writ petition and strike down 
cl. 7 (3) (a) of the 1968 Order and cl. (3) 
of the 1971 Order, In view of.the fact 
that the case involves complicated ques- 
tion .of law, I leave the parties to Beat 
their own costs. 


PREM CHAND JAIN, J. (Minority 
view): — 16. I have very carefully gone 
through the ` judgment. of my learned 
brother Mittal, J. but in spite of my best 
effort I have ‘not been able to persuade 
myself to agree with him on the main 
findings in view of which cl. 7 (3) (a) of 
the 1968 Order and cl. 3 of the 1971 
Order have been quashed and the writ 
petition has been allowed.’ 


17. Briefly putting, what was sought 
to be argued by Mr. Kuldip Singh; 
learned counsel for the petitioners, was 
that the Chief Commissioner had no 
authority to delegate its -powers for fix- 
ing the prices to any other. authority (in 
the instant case to the manufacturers) 
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and in this situation, cl. 7 (3) (a) of the 
1968 Order and cl. 3: of the 1971 Order, 
which read as under, are liable to be 
struck down :— 

Clause 7 (3) of the 1968 Order: 


“7 (3). The dealer shall not sell tyres 
and tubes of motor cars and tractors at 
a price exceeding that fixed from time 
to time by :— 

(a) the manufacturer, or 

(b) the Central Government.” 

Clause 3 of 1971 Order: 


“No dealer shall charge in excess of 
the recommended retail price published 
by the manufacturers of automobile 
tyres and tubes from time to time as the 
selling retail prices of automobile tyres 
and tubes.” 


18. The principal contention of Mr. 
Kuldip Singh, learned counsel for the 
petitioners, was that the Chief Commis- 
sioner himself did not fix the fair prices 
of the automobile tyres and tubes, that 
instead he delegated this power to the 
manufacturers, that the Central Govern- 
ment had delegated its powers to the 
Chief Commissioner under the Act and 
that a power. delegated by an authority 
could not further be delegated by a dele- 
gate. It was also submitted by the learn- 
ed counsel that even the Central Gov- 
ernment could not delegate the power to 
fix fair price of any. commodity to the 
manufacturer in exercise of its powers 
under S. 5 of the Act. In support of his 
contentions, reliance has been placed on 
the judgments of their Lordships of the 
Supreme Court in Barium Chemicals Ltd. 
v. Company Law Board, ATR 1967 SC 
295 and in Captain Ganpati Singhji v. 
The State of Ajmer, 1955 SCR 1065 3 
(AIR. 1955 SC 188). 


19, On the other hand, it was submit- 
ted by Shri Anand Swaroop, Senior Ad- 
vocate, learned counsel appearing for the 
respondents, that there has been no dele- 
gation of power by the Chief Commis- 
sioner in favour of the manufacturer. 
that the manufacturer is required to fix 
a price under law to be the price at 
which its goods are to be sold by the 
whole-salers or retailers that legally there 
was nothing wrong for the Chief Commr. 
to have said in the Control Orders that 
the dealer shall not sell tyres and tubes 
of motor cars and tractors at a price 
exceeding that fixed from time to time 
by the manufacturer, that such a provi- 
sion in the order did not amount to 


- delegation of power by the’ Chief Com- 


missioner in favour of the, manufac- 
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turers and that the Control Orders did 


not suffer from any infirmity. 


"90. After ‘giving my thoughful consi- 
deration to the entire matter, I am of the 
view that there is no merit in the con- 
tentions of Shri Kuldip Singh, learned 
counsel for the petitioners. 


21. The doctrine of delgatus non po- 
test delegare, is well known inasmuch 
as it is well settled that a delegated 
power could not be delegated by a dele- 
gate. This being the established proposi- 
tion of law, as is evident from the judg- 
ments of their Lordships of the Supreme 
Court referred to above, I do not pro- 
pose to dilate any further on this aspect 
of the matter.. However, this by itself 
does not solve the problem as it has to 
be determined as a fact whether by 
saying in. the Control.Orders that the 
desler shall not sell tyres and tubes of 
motor cars and tractors at a price ex- 
ceeding that fixed from time to time by 
the manufacturers, can it be said that 
there has been a delegation of BOWE: Py 
a delegate ? 


22. Mr. Kuldip Singh had argued 
that the Central Government had not 
delegated its powers to the Chief Com- 
‘missioner under S. 3 (2) (c) of the Act, 
that while delegating the powers, the 
Central Government gave powers to the 
Chief Commissioner in respect of matters 
specified in cls. (d), (e), (£), (g) th), @), 
(ii) and (j) of sub-s. (2) of S. 3 only, an 
that the Chief Commissioner having not 
been conferred with the power to fix 
the prices of the tyres and tubes under 
el. (c) of sub-s. (2) of S. 3, he could not 
make a provision in the 1968 Order for 
fixing the prices of the tyres and tubes. 
These contentions of Mr. Kuldip Singh 
have been negatived by my learned bro- 
ther Mittal, J., and I am in respectful 


agreement with the view taken by him. 


in this respect. Having come to the con- 
clusion that the Central Government had 
delegated power to the Chief Commis- 
sioner to fix prices of the tyres and tubes 
under cl. (c) of sub-s, (2) of S. 3, there 
can be no gainsaying that the Chief 
Commissioner could - fix the prices ex- 
ceeding which the dealer could not sell 
the tyres and tubes and in that respect 
he had jurisdiction to issue Control 
Orders. In the instant case, -the Control 
Orders have been issued by the appro- 
priate authority in which it has been 
mentioned that the dealér shall not gell 
tyres and tubes of motor cars and trac- 


tors at a -price exceeding“ that fixed-from™ 
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time to time by the manufacturers. The 
attack of the learned counsel for the 
petitioners is-that by adopting the price 
to be fixed from time to time by the 
manufacturers, the Chief Commissioner 
has not fixed the price himself as a 
delegate, but he has delegated the power 
further in favour of the manufacturer, 
In my view, this approach of the learn- 
ed counsel is untenable. If we look at 
the practical functioning of the entire 
system it would be evident that the 
manufacturers are legally bound to fix 
the prices of the items manufactured by 
them. When the manufacturers fix the 
prices of the items which they manu- 
facture, they take into consideration 
various factors which are necessary for 
determining the price. In this situation 
it cannot be said that the manufacturers: 
fix their prices arbitrarily or without 
there being any data for fixing such. a 
price. When these commodities are sent 
in the market to be sold, then in the:ab~ 
sence of any control, the dealers, would 
be able to fix the retail ` prices for , any 
item unchecked and make profit at their 
sweet will, In such a situation, especially 
in respect of any item which is in short 
supply and for which there is great de- 
mand, it would be straightway possible 
to fleece the needy customer. 


23. The manufacturers publish tha 
prices of the items which they manufac- 
ture by issuing price-lists, As ‘earlier ob- ` 
served, the manufacturers do not fix the 
prices arbitrarily. They take into consi< 
deration the entire data and thereafter. 
fix the prices. In the case of manufac- 
turers, the price already stands deter- 
mined. Inthe instant case, what the dele- 
gate has done, is that it has accepted the 
price of the tyres and tubes as the price 
under the Act which the manufacturer 
may fix from time to time. By this act, 
the power of fixing ‘the price has not at 
all been delegated to the manufacturers, 
rather, the act of fixing the price. is: 
being performed by the appropriate 
authority, Le., the delegate himself. Mere 
acceptance of the price already fixed by 
the manufacturer or to be fixed by the 
manufacturer of an essential commodity, 
cannot be termed to be a delegation of 
power in favour of a person who could. 
not: be delegated with such a power, 
While fixing the price, many difficulties: | 
may be-experienced by the appropriate, 
authority and in order to overcome those, 
difficulties,*“some method hag tō be adopt- . 
ed by the appropriate authority... Even’ 
the Govertiment: -of‘India experienced `, 
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difficulty with regard to the fixation of 
retail prices of automobile tyres and 
tubes, with the result that the matter 
was taken up with the manufacturers 
who were advised that they should issue 
recommended retail price-lists. At this 
stage, it would be appropriate to refer 
to a passage from the copy of letter 
No. 4(14)/69-GS-III, dated Dec 30, 1970, 
from the Government of India, Ministry 
of Industrial Development and Internal 
Trade, Department of Internal Trade, 
Civil Supplies Organisation, New Delhi 
to the Chief Secretary U.T., Chandigarh. 
Regarding fixation of retail prices of 
automobile tyres and tubes under the 
Essential Commodities Act, 1955, which 
reads as under :— 


“The question of fixation of retail 
prices of automobile tyres and tubes 
was sometime ago considered in this 
Ministry and the manufacturers were 
advised that they should issue recom- 
mended retail price lists with 74% mar- 
gin for dealers of automobile tyres and 
tubes other than tractor and ADV (Ani- 
mal Drawn Vehicle) tyres and tubes on 
an all India basis. The recommended re- 
tail price lists have since been issued by 
the manufacturers of tyres and tubes 
and they include a margin of 74% for 
the retailers, The manufacturers had 
been asked to send copies of these price 
lists to the Secretaries, Civil Supplies 
Department of all State Governments 
and Union Territory Administrations. 
It is hoped that these have since been 
received. In view of the present difficult 
supply position of automobile tyres and 
tubes, it is suggested that the State Gov- 
ernments/Union Territory Administra- 
tions may please consider immediately 
fixing statutorily in exercise of the 
powers already delegated to them under 
the provisions of the Essential Commo- 
dities Act the recommended retail prices 
published by the manufacturers from 
time to time as the selling retail prices, 
which include a margin of 74% for the 
retailers. The margin of 74% would also 
be applicable to tractors and A. D. V. 
tyres and tubes, It is requested that two 
copies of the control order, if any, issued 
by the State Government/Union Terri- 
tory Administration in pursuance of the 
eae suggestion may be endorsed to 

this Ministry for Information and record 
In due course.” 

24. From. the aforesaid. extract, it 
would be evident that the manufacturers 
_ Were advised to issue recommended Te- ;, 

tail price-list „with, .74%.. margin m 
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dealers of automobile tyres and tubes. 
In this manner, over and above the price 
that was fixed by the manufacturer for 
his item, a margin of 74% was allowed 
to be added by the manufacturer for the 
benefit of the dealer. In the instant case, 
the appropriate authority after applying 
its mind has adopted the formula of 
fixing the price by accepting the price 
fixed by the manufacturer or to be fixed 
from time to time by the manufacturer 
and this action of the authority cannot 
be termed to be a delegation of its 
power. In this view of the matter, I am 
unable to hold that price fixed by the 
Chief Commissioner under the Control 
Orders has not been done in accordance 
with law and that the power of fixing 
the price has been delegated by him to 
the manufacturers, 


25. It was also contended by Mr. Kul- 
dip Singh that the act of fixing the price 
is a positive act where the authority has 
to apply its mind and thereafter fix the 
price. According to the learned counsel, 
by accepting the price that has -been 
fixed by the manufacturer or that may 
be fixed from time to time by the manu- 
facturer, the appropriate authority did 
not apply its mind and fixed the price 
as may be determined by the manufac- 
turer. I am again unable to agree with 
this contention of the learned counsel. 
It would be a sheer surmise and hardly 
fair to contend that the appropriate au- 
thority did not apply its mind while ac- 
cepting the price of the manufacturer to 
be the price’. under the Control Order. 
As is evident from my discussion, the 
manufacturers do not fix the prices arbi- 
trarily of the manufactured. items and 
the price is based on some data. The ap- 
propriate authority accepted the price of 
the manufacturer as the price under the 
Control Order only after applying its 
mind and fixed that price to be the price 
under the Control Order. Thus, it can- 
not justifiably be contended that the ap- 
propriate authority did not apply its mind 
in fixing the price of the tyres and tubes 
under the Control Order by accepting 
the price fixed by the manufacturers, 


26. .It was also contended by the 
learned counsel that even the Central 
Government could not delegate the 
power of fixing the price to the manu- 
facturer, This- contention of. the learned 
counsel is based on the. supposition that 
by accepting the pricé to be fixed by the 
manufacturer the authority is delegating 
its. power to Re LOE Men a 
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power could not be delegated. In the 


earlier part of the judgment. I have al- 


ready held that by accepting the price 
fixed by the manufacturer or to be 
fixed by the manufacturer no question 
of delegation arises. For those very rea- 
sons, the contention of the learned coun- 
sel that even the Central Government 
could not fix that price which. has been 
determined by the manufacturer to be 
the price under the Control Order, is 
untenable. 

27. It was also submitted by the 
learned counsel that it was necessary 
that a provision should have been made 
to the effect that the prices fixed by the 
manufacturers should be published in 
the Official Gazette so that every dealer 
could know about them. I am afraid, I 
am unable to agree with the submission 
of the learned counsel. The price lists 
are sent to the dealers by the manufac- 
turers. Without the price list no sale can 
be effected by the dealer. This being so, 
no further publication of the prices of 
such commodities is necessary. Under 
the Control Orders, the dealer is only 
required to sell the article at a price 
fixed by the manufacturer and such a 
price is always known to a dealer as the 
price list is received by such a dealer, 
of the manufactured item in which he is 
dealing. In this view of the matter, it 
-was not at all necessary to make any 
provision under the Control Orders for 
publication of the manufacturer’s price 
list in the Official Gazette, 


28. No other point arises for consi- 
deration, 


29 to 31. For the reasons recorded 
above, I dismiss this writ petition, but 
leave the parties to bear their own costs, 


GURNAM SINGH, J.: — IJ agree with 
R. N. Mittal, J. T 
M. R. SHARMA, J. (Majority view): 
—— 32. I had always thought that essen- 
tial requisites of a valid law are well 
known. They are that it should be pas- 
sed by a competent authority in accord- 
laid down, 








able by all and last of all it should have 
wide publicity so that the citizens who 
are to be bound by it know its content, 
Furthermore, the penal statutes are 


ALR. 


statute book, The Chief Commissioner ofl 
Chandigarh promulgated the Chandigarh 
Motor Car and Tractor Tyres and Tubes 
Control Order, 1968, on Dec. 27, 1968, 
which was published in the Official 
Gazette dated March 4, 1969. Clause 7 (3) ` 
of this order reads as under :— 


“The dealer shall not sell tyres and 
tubes of motor cars and tractors at a 
price exceeding that fixed from time to 
time by — 

` (a) the manufacturer, or 

(b) the Central Government.” 

33. Again on July 5, 1971 the Chief 
Commissioner of Chandigarh promulgated 
the Chandigarh Fixation of Retail Prices 
of Automobile Tyres and Tubes Control 
Order, 1971. Clause 3 of this Order reads . 
as under :— 


“No dealer shall charge in excess of 

the recommended retail price published 
by the manufacturers of automobile 
tyres and tubes from time to time as the 
selling retail prices of automobile tyres 
and tubes,” 
The constitutional validity of these 
provisions has been challenged before us 
on various grounds which have been 
elaborately dealt with by my learned 
brother R. N. Mittal, J., and I think it 
would be presumptuous on my part to 
tread the same grounds all over again. 
However, in view of the importance of 
the point involved, I would like to. add 
a few words of my own, 


- 34. A plain reading of the aforemen~ 
tioned provisions shows that the two 
Orders have fixed the prices of tyres and 


‘tubes at such rates which might be fixed 


by the manufacturers even in future, 
The fixation of the prices of these com~ 
modities is the kernel of the two Orders 
and on this important point he has ac- 
cepted the de futuro decisions to be made 
by the manufacturers of these commo-|_ 
dities thereby exposing a citizen to penal 
action in case he violates such de futuro 
decisions, In B. Shama Rao v, Union 
Territory of Pondicherry, AIR 1967 SC 
1480, the Supreme Court was concerned 
with these facts. The Legislature of 
Pondicherry State passed the Pondi- 
cherry General Sales Tax Act 
(No. 10 of 1965) providing therein that- 


‘the Madras General Sales Tax Act, 1959, 


and any other rules issued under the 
said Act or similarly enforced were to 
apply to Pondicherry State. This’ provi- 
sion was struck down as being unconsti- 
tutional. While doing so, the Supreme 
Court observed (at p. 1487) — : “ 
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"The question then is whether in ex- 

tending the Madras Act in the manner 
and to the extent it did under S. 2 (1) 
of the Principal Act the Pondicherry 
Legislature abdicated its legislative power 
in favour of the Madras Legislature. It 
is manifest that the Assembly refused 
to perform its legislative function en- 
trusted under the Act constituting it. It 
may be that a mere refusal may mot 
amount to abdicate if the legislature in- 
stead of going through the full formality 
of legislation applies its mind to an 
existing statute enacted by another 
Legislature for another jurisdiction, ad- 
opts such an Act and enacts to extend it 
to the territory under its jurisdiction. In 
doing so, it may perhaps be said that it 
has laid down a policy to extend such 
an Act and directs the executive to ap- 
ply and implement 
when it not only adopts such an Act but 
also provides that the Act applicable to 
its territory shall be the Act. amended 
in future by the other legislature, there 
is nothing for it to predicate what the 
amended Act would be. Such a case would 
be clearly one of non-application of mind 
and one of refusal to discharge the 
` function entrusted to it by the instru- 
ment constituting it. It is difficult to see 
how such a case is not one of application 
or effacement in favour of another legis- 
lature at least in regard to that particular 
matter. (emphasis supplied). 

35. As already noticed the fixation of 
the prices is the kernel of the two 
Orders. The prices ‘to be fixed by the 
manufacturers naturally vary from time 
to time, The impugned provisions of the 









statutory sanctity, even 
though the extent to which they might 
vary was not in the comprehension of 
e authority promulgating the two 


innocent dealers who are not aware of 
e changes in‘ the prices made by the 
anufacturers, would also become liable 
to be prosecuted, I cannot comprehend 
such a situation without entertaining 
serious apprehensions in my mind, 


36. For the reasons aforementioned, 
fm agreement with the view expressed 


Gajjan Singh v. Ram Lok . 


such an Act, But | 
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by my learned brother R. N. Mittal, J. 
I hold that cl. 7 (3) (a) of the 1968 Order 
and cl. 3 of 1971 Order are unconstitu- 
tional and direct the Union Territory of 
Chandigarh to refrain from prosecuting 
the petitioner under these provisions. 
ORDER OF THE COURT 
37. Though view of majority (three 


out of five) of us is in favour 
of allowing the petition and strik- 
ing down cl (3) (a) of the 1968 


Order and cL 3 of the 1971 Order, the 
petition is dismissed on account of the 
provisions of cl. (4) (a) of Art. 228-A of 
the Constitution without any order as to 
costs. 

Petition dismissed. 
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Gajjan Singh, Petitioner v, Ram Lok, 
Respondent, 

Civil Revn, No. 180 of 1978 and Civil 
Misc. No. 272C-II of 1978, D/- 11-4-1978.* 

(A) Limitation Act (36 of 1963), S. 5 — 
Condonation of delay — Sufficient cause 
— Mistaken advice of Counsel — Whe- 
ther sufficient cause — Factors to be 
considered. 


Every mistaken advice given bya 
Counsel would not be a good ground to 
prove the sufficient cause for condona~ 
tion of delay. Only bona fide mistakes 
committed in good faith are to be 
regarded as sufficient causes under S. 5. 
Accordingly, the standing and status of 
the Counsel, the circumstances under 
which a mistake is committed, and 
absence of negligence or inaction so as 
to brand the conduct as one in good 
faith are factors to be taken into account 


‘while holding that a wrong advice given 


by a Counsel will or will not be a suffi- 
cient cause under S, 5, Case law review- 
(Para 4 
Held on facts and circumstances of 
the case that the mistake committed by 
the Counsel was not bona fide and the 
delay in filing appeal could not be con- 
doned. (Para 5) 
Anno: AIR Comm., Limitation Act (5th 
Edn.) S. 5 N. 13-B. 
(B) Civil P. C. (5 of 1908), O. 19 R. 1 
— Limitation Act (1963), S. 5 — Appli- 
cation under S. 5.for condonation of 


*(Against order of Hardev Singh, Appel- 
late Authority Rupnagar D/- 20-11-1977). 


GV/GV/C 733/78/VSS/SNV 
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delay in filing appeal on account of mis- 
taken advice of Counsel — Affidavit of 
Counsel filed without any order of 
Court having been passed enabling Coun- 
sel to give his evidence on affidavit — 
Affidavit could not by itself be consider- 
ed as evidence, 


Anno: AIR Comm. Limitation Act (5th 
Edn.), S. 5, N. 13B; AIR Comm. C. P. C. 
(9th Edn.), O. 19, R. 1, N. 14A. 

Cases Referred: Chronological Paras 
AIR 1973 Delhi 24 5 
AIR 1972 SC 749: (1972) 1 SCC 366 4 
AIR 1972 SC 1973 E 
1967 Cur LJ 857 (Punj) -5 
AIR 1964 Punj 289 4 
AIR 1953 Punj 298 5 
AIR 1937 PC 276 4 


V. K. Vashishta, for Petitioner; H. L. 
Sarin, Sr. Advocate with M. L. Sarin 
and S, K, Gawari, for Respondent, 

ORDER :— This civil Revision under 
S. 15 of the East Punjab Urban Rent 
Restriction Act, 1949, is brought from the 
judgment. of the Appellate Authority, 
Rupnagar, confirming the order of evic- 
tion passed by the Rent Controller, Rup~ 
nagar. The petition of the landlord Ram 
Lok, seeking eviction of the tenant 
Gajian Singh, was allowed, 


2. Briefly stated, the facts giving rise 
to the present petition are as below:— 


; ‘ 

Ram .Lok filed a petition under S. 13 
of the Act against Gajjan Singh and the 
allegation, inter alia was that he requir- 
ed the premises for his own use and 
occupation, The petition was contested 
by Gajjan Singh on a variety of grounds. 
After considering the evidence, however, 
the learned Rent Controller arrived at a 
finding in favour of the landlord and the 
petition was granted on 25-7-77. There- 
after, Gajjan Singh applied for a copy of 
the judgment on 2-8-1977 and on the 
very same day, the copy was ready for 
delivery, On 5-8-1977 Gajjan Singh took 
the delivery of the said copy but the 
appeal was filed on 23-8-1977. Under 
S. 15 (b) of the Act the limitation pre- 
scribed for filing an appeal against the 
order of eviction is 15 days from the 
date of such order and in computing the 
period of 15 days, the time taken to 
obtain a certified copy of the order 
appealed against is to be excluded. A 
simple calculation -in the present case 
would, therefore, indicate that the filing 
of the appeal was delayed by 12 days. 
Gajjan Singh filed an application under 
S. 5 of the Limitation Act for condona- 


[Prs. 1-4} Gajjan Singh: 


(Para 6) | 


v. Ram Lok (D. B. Lal Jj ' ‘ALR ` 


tion of delay in filing the appeal, on the 
ground that his counsel Shri Santokh 
Singh gave him a wrong advice inasmuch 
as he considered that the period of 
Hmitation prescribed for the appeal was 
one month, It was asserted by Gajjan 
Singh that he was sick on 25-7-1977 and 
some time later came to Court and learnt 
about the decision. However, he applied 
for a certified copy of the order of eviction 
on 2-8-1977 which was ready for delivery 
on the very same day. It was asserted on 
his behalf that a wrong advice given by 
his counsel was a sufficient ground for 
condoning the delay, 


3. The plea of Gajjan Singh, however, 
did not prevail over the learned Appellate 
Authority and finding that no sufficient 
cause was disclosed, the application under 
S. 5 of the Limitation Act was rejected, 
Obviously, the result was that the appeal 
was held to be time barred and hence 
it was dismissed, Being aggrieved against 
that order, the present revision is filed 
under S, 15 of the Act, 


4. Shri V. K. Vashishta, the learned 
counsel for the petitioner, strenuously 
contended that an affidavit was filed by 
Santokh Singh, Advocate, and the learned 
Appellate Authority was in error. in dis- 
regarding that affidavit. In that affidavit, 
presumably, it was disclosed that the said 
counsel considered . that the period of 
limitation was.one month, The learned 
counsel relied on Punjabi University v. 
Acharya Swami Genesh, AIR 1972 SC 
1973 and State of West Bengal v. Admin-~ 
istrator, Howrah Municipality (1972) 1 
SCC 366: (AIR 1972 SC 749). He further 
relied on a Division Bench decision of this 
‘Court reported as Smt. Shanti Devi v, 
Satyapal AIR 1964 Punj 289. In all these 
cases, it was pointed out that a bona fide 
mistake was committed by the counsel and 
that he acted in good faith In other 
words, neither negligence nor inaction - 
could be attributed and on those grounds 
it was held that the mistake of the counsel 
being bona fide, the ground ascribed was 
sufficient for invoking the aid of S. 5 of 
the Limitation Act. In the Punjabi Uni- 
versity's case (supra), the mistake of the 
counsel was in the calculation of the 
period prescribed for limitation,’ The mis- 
take was of only two days and on that 
basis, it was held that the mistake was 
bona fide, In State of West Bengal‘s case 
(supra) it was observed that there was 
neither negligence nor inaction on tha 
part of the aggrieved party and the coun- 
sel gave a wrong adivce inasmuch as a 
petition under Art, 227 of the Constitution 
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of India was preferred in place of the 
other statutory remedy which was ren- 
dered time barred. It was held that the 
mistake of the counsel being bona fide, 
could be a good ground for condona-~ 
tion of delay. Their Lordships referred to 
Kumar Rajendra Bahadur Singh v. Raj 
Rajeshwar Bali, AIR 1937 PC 276, in 
which the Judicial Committee made the 
following observations : ; 
“Mistaken advice given by a legal prac~ 
titioner may, in the circumstances of a 
particular case, give rise to sufficient cause 
within the (meaning of the) section though 
there is certainly no general doctrine 
which saves parties from the results of 
wrong advice.” 
It is, threfore, evident that every mis- 
taken advice given by.a counsel would not 
be a good ground to prove the sufficient 
cause for condoning the delay as the sub- 
sequent decisions of the Supreme Court as 
well as this Court indicate that only bona 
fide mistakes committed in good faith are 
to be regarded as sufficient cause under 
S. 5 of the Limitation Act, Shri Vasishta 
further relied on Smt Shanti Devi’s case 
(supra), but in that case also, the Division 
Bench found that the counsel had acted 
in good faith inasmuch as, because of 


wrong valuation, some other forum was ~ 


chosen and the proceedings were institut- 
ed, It was held that the wrong advice 
given by the counsel in good faith was a 
suffilent cause, It is, therefore, evident 
that the crux of the matter would be the 
standing and status of the counsel, the 
circumstances under which a mistake is 
committed and absence of negligence or 
inaction so as to brand the conduct as 
one in good faith, and these factors would 
be taken into account while holding that 
a wrong advice given by a counsel would 
or would not be a sufficient cause under 
S. 5 of the Limitation Act, 


5. Shri H. L. Sarin, the learned coun< 
sel for the respondent relied on 
three decisions which definitely indicate 
the correct legal position and very much 
adhere to the principle enunciated above, 
Firstly, he relied on Dina Nath y, Munshi 
Ram, AIR 1953 Punj 298 a Division 
Bench decision of this Court. It was a 
ease of a mistake of party’s legal adviser 
as to the jurisdictional value and court- 
fee, It was observed that the mistake 
was such that if the legal adviser had 
only taken the trouble of looking up any 
elementary book on Court-fees and Suits 
Valuation Act, he would have discovered 
it, As such, no question of bona fide 
mistake or good faith arose and the time 
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was not extended under'S. 5 the Limita- 
tion Act, Shri Sarin pointed out that the 
period for the filing of appeal was pre- 
scribed as 15 days right from 1949 when 
the rent legislation was enacted. Again, 
according to the learned counsel, Shri 
Santokh Singh, Advocate, was having suf- 
ficiently long standing and he must have 
himself filed so many appeals taking re- 
gard to that provision. It is, therefore, 
very apposite to point out that had the 
counsel taken the trouble of looking up 
the provisions or of refreshing his 
memory he would have discovered that 
the period of limitation was only 15 days. 
Hence, the mistake committed by him was 
not bona fide. Shri Sarin then relied on 
Jai Ram Dass v. Som Parkash 1967 Cur 
LJ 857 (Punj), It is again a Division 
Bench case of this Court and it was ob- 
served in this case thaf if a reasonble care 
and due diligence had been shown by the 
counsel and the mistake could not be 
avoided, it could afford a reasonable 
ground for condoning the delay, In Ban- 
warilal and Sons, Pvt, Ltd. v, Union of 
India, AIR 1973 Delhi 24, a Division Bench 
of Delhi High Court found a ‘very able 
counsel of long standing” giving opinion 
contrary to the latest and widely known 
pronouncement of law by Supreme Court 
and High Court. It was held that the 
mistake committed was not bona fide. 
The ratio of this case equally applies to 
the present situation. : i 


6. The learned Appellate Authority has 
also mentioned that the affidavit filed by 
Shri Santokh Singh was not pressed into 
service under O. 19, R. 1 of the CPC, It 
appears, therefore, that Shri Santokh 
Singh was not produced as a witness. 
His affidavit was filed without any prayer 
having been made or without any order 
having been passed by the Court for en- 
abling the counsel to give his evidence on 
affidavit, In this mannor, O. 19, R, 1 
of the CPC was contravened and the 
learned Appellate Authority was right in 
concluding that the affidavit could not by 
{itself constitute evidence to be consider- 
ed in the case. It cannot be disputed 
that the principle behind O. 19, R. 1 of 
the CPC is equally applicable to proceed- 
ings under the Rent Control Act. In that 
view of the matter, there was no suffi- 
clent evidence to indicate that the counsel 
at all committed any mistake, what to. 
say a bona fide mistake for not filing the 
appeal within time. The decision of the 
learned Appellate Authority cannot be 


considered to be improper and hence the 
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present revision is without any force and 
is dismissed with costs. 

Revision dismissed, 
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M/s. Narain Dass Daulat Ram, Peti- 
tioner v. State of Haryana and another, 
Respondents. 


Civil Writ Petn. No. 2386 of 1978, D/- 
7-6-1978. ~ 


(A) Essential Commodities Act (10 of 
1955), S. 3 (1) and (2) (g) — Haryana State 
Notification No. G. S. R. 57/C. A. 10/55/ 
S. 3/78, D/- 24-5-1978, issued under S. 3, 
prohibiting the use of milk for the manu- 
facture of cream etc. as also its export 
from the State for the period 24-5-1978 to 
14-7-1978 — Validity — Notification is 
not ultra vires the authority of State 
Government, 


Held: that the power to issue order 
under sub-sec. (1) of S. 3 of the Act in re- 
lation to CL (g) of sub-sec. (2) thereof 
stands delegated to the State Government, 
vide Notification No. G. S. R. 168(E), D/- 
13-3-1973, and the latter exercised this 
authority for issuing the impugned Notifi- 
cation dated May 24, 1978. The impugned 
Notification is, therefore, intra vires the 
authority òf the State Government. 

‘ (Para 9) 

It is true that no specific mention of 
the Notification dated 13-3-1973 has been 
made in the impugned Notification but it 
is specifically mentioned therein that the 
order contained in the impugned Notifica- 
tion is being issued in exercise of all 
powers enabling the Governor of Har- 
yana in this behalf to do so, The Notifi- 
cation dated March 13, 1973, authorised 
the State Government to. issue orders 
under sub-sec. (1) of S. 3 of the Act, in 
relation to Cl. (g) of sub-sec. (2) thereof. 
It is clear that the Government of Har- 
yana did exercise this power while 
issuing the impugned Notification dated 
May 24, 1978. In the first place, the mere 
omission to mention the Notification dated 
March 13, 1973, in the impugned Notifica- 
tion is immaterial and will not render it 
ultra vires. And secondly, the specific 
mention in the impugned Notification that 
it was being issued in exercise of all 
powers enabling the Governor of Haryana 
In this behalf to do so will effectively 
negative the objection. (Para 6) 


IV/IV/D664/78/VBB 


Narain Dass Daulat Ram v. State 


A.LR. 


The argument that in the instant case, 
the banning of export of milk by the peti- 
tioners (exporters of milk from State of 
Haryana to other States) cannot be term- 
ed as a class of commercial transactions 
relating to foodstuffs and it is not in public 
Interest as well, has no force. The pre- 
amble of the impugned Notification brings 
out that the Governor of Haryana is of 
the opinion that it is necessary to issue it 
for the maintenance and increase of sup- 
plies and distribution in the State of Har- 
yana of milk in fluid form, a commodity 
essential to the life of community. The 
object of the Notification as contained in 
its preamble cannot be stamped as not in 
public interest. For achieving the object 
contained in the preamble of the Notifica~ 
tion, the petitioners have been stopped 
from exporting milk from the State of 
Haryana for a limited period, that is, from 
May 24, 1978 to July 14, 1978 It is a 
matter of common knowledge that the 
yield of the milch cattle stands reduced 
considerably in this part of the year due 
to heat and dry weather. The export of 
milk from the State of Haryana during 
this period would naturally cause hard- 
ship to the people. . The operative part of 
the Notification has a direct nexus with 
its object. The petitioners are exporters 
of milk from the State of Haryana to 
other States. Their transactions relating 
to the supply of milk to other States are 
of commercial nature. Milk is admittedly 
a foodstuff, It therefore cannot be said 
that the export of milk by the petitioners 
from the State of Haryana to other States 
will not be covered by the term “class of 
commercial transactions relating to food- 
stuffs” in terms of sub-cl. (g) of sub-sec-~ 
tion (2) of S. 3 of the Act. The prohibi- 
tion contained in the Notification in rela- 
tion to the export of milk by the peti- 
tioner from the State of Haryana to other 
States is clearly covered by sub-cl. (g) of 
S. 3 (2). (Para 7) 


The contention that the State Govern- 
ment being subordinate to the State 
Legislature cannot exercise such autho- 
rity which cannot be exercised by the 
latter, is devoid of substance. The State 
Government has exercised the validly de- 
legated authority of the Central Govern- 
ment under S. 5 of the Act for issuing the 
Notification. It hardly matters whether 
the State Legislature, in exercise of its 
“inherent powers, can do so or not. 

(Para 8) 


Anno: AIR Manual (3rd Edn), Essen- 
tial Com. Act, S. 3, N. 2. 
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Notification D/- 24-5-1978 by. Haryana 
State Govt. under S. 3, Essential Com- 
modities Act (1955), banning export of 
milk from State — Delhi Milk Scheme 
and Mother Dairy, Delhi, organizations 
exempted — Right to equality of expor- 
ters held not violated, as those Organiza- 
tions constitute a class in themselves. 


It was argued that the Haryana State 
Notification No. GSR 57/CA 10/55/S.3/78, 
D/- 24-5-1978 exempted Delhi Milk 
Scheme and Mother Dairy, Delhi, from 
the ban on the export of milk from the 
State of Haryana, thereby infringing the 
right of the petitioners (exporters of milk 
from Haryana State to other States) to 
equality under Art. 14 of the Constitution. 
The contention was that those two organi- 
sations purchased milk from the State of 
Haryana and took it to Delhi and the same 
Tight should have been conceded to the 
petitioners as well. The fact that the 
petitioners and the two organisations, had 
been treated differently in the Notifica- 
tion, attracted Art. 14 of the Constitution 
and rendered it bad: coer i 


Held: that Delhi Milk Scheme and 
Mother Dairy, Delhi were not on equal 
footing with the petitioners, and, there- 
fore, the question of the Notification 
offending Art. 14 of the Constitution did 
not arise. (Para 10) 

Delhi Milk Scheme and Mother Dairy, 
Delhi were two State controlled organisa- 
tions, They were manned by the Govern- 


ment officials and they supplied milk to. 


the people in the capital at subsidised 
rates, As against this the petitioners 
were private persons and their sole object 
of exporting milk from the State of Har- 
yana was pecuniary gain. Keeping in 
view, the fact that the duration of the ban 
was for a short period, it was obvious that 
the petitioners could not be treated on 
equal footing with Delhi Milk Scheme and 
Mother Dairy, Delhi. As the Delhi 
organisations constituted a class in them- 
selves, distinct from the petitioners, the 
question of the Notification violating Arti- 
cle 14 of the Constitution did not arise. 
AIR 1970 SC 129 and AIR 1954 SC 634, 
Rel. on. (Para 12) 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 14, N. T (CC), N. 42 (2e); AIR 
Manual (3rd Edn.), Ess. Com. Act, S. 3, 
N. 2. 


(C) Constitution of India, Art. 19 (1) (g) 
— Notification D/- 24-5-1978 by Haryana 
State Government under S. 3, Essential 
Commodities Act (1955), banning export 
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of milk from State for limited period — 
Validity — Held: Notification has been 
issued in public interest and is not viola- 
tive of Art. 19 (1) (g). : 

The right to practise any profession, 
trade or business in terms of Art. 19 (1) (g) 
of the Constitution, is subject to the pro- 
visions contained in sub-cl. (6) thereof. 
The right under Art. 19 (1) (g) can be 
negatived by law by imposing reasonable 


restrictions in the interest of general 


public. The restriction, by the impugned 
notification imposed on the petitioners 
(exporters of milk from State of Haryana 
to other States) banning the export of 
milk for a limited period, from May 24, 
1978 to July 14, 1978 shall have to be 
certified as reasonable. The duration of 
the Notification is very short. The peti- 
tioners have not been completely stopped 
from doing their business in milk, They 
are at full liberty to sell milk within the 
State of Haryana which is the sole object 
of the Notification. The Notification, 
therefore, cannot be termed as violative 
of Art. 19 (1) (g) of the, Constitution. AIR 
1965 Punj 74, Foll. (Para 13) 


‘Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 19, Notes 77, 82 (g); AIR Man. 
(3rd Edn.), Ess. Com, Act, S, 3, N. 2. 

(D) Constitution of India, Art. 301 — 
Notification D/- 24-5-1978, by Haryana 
State Government, under S. 3, Essential 
Commodities Act (1955) — Not violative 
of Art. 301. ; 


. As the impugned Notification does not 
violate/Arts. 14 and 19 (1) (g) of the Con- 
stitution, it cannot be held to be bad being 
violative of Art. 301 of the Constitution. 
AIR 1963 All 29, Rel. on. (Para 14) ` 


Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 301, N. 11. 

(E) Essential Commodities Act (10 of 
1955), S. 3 — (Haryana State) Notification 
D/- 24-5-1978, banning export of milk 
from State — ‘Milk’ in notification covers 
‘pasteurised milk’ — (Words and. Phrases 
— Pasteurised milk). .- 

Pasteurization is'a process widely em- 
ployed in all branches of the dairy in- 
dustry including milk, to elimination 
bacteria.and further to prevent its forma- 
tion. The process consists in heating 
milk to a temperature which destroys 
nearly all the micro-organisms present 
without seriously affecting its composition 
or properties. Milk is then immediately 
cooled to a temperature sufficiently low 
to check the growth of micro-organisms 
resistant to the temperature used. It 


‘cannot be held that milk after being sub- 
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jected to such process will cease to be 
‘milk.’ (Para 15) 


Anno: AIR Man, (3rd Edn.), Essential 
Commodities Act, S. 3, N. 2. 
Cases Referred: Chronological Paras 


AIR 1970 SC 129 10 
ATR 1965 Punj 74 13 
AIR 1963 All 29 14 
AIR 1954 SC 634 11 


M. M. Punchhi and Qutbuddin with 
him, for Petitioner; S. C. Mohunta, A. G. 
Haryana and H. S. Gill, A. D. A. with him, 
for Respondents. 


ORDER :— This order will dispose of 
four civil writ petitions, Nos. 2385, 2386, 
2396 and 2514 of 1978, involving a similar 
point. i 
2. The petitioners in all these peti- 
tions are. dealers in milk in the State of 
Haryana. They have challenged tne lega- 
lity of Notification No. G. S. R. 57;C.A. 
10/55/S.3/78, dated May 24, 1978, (herein- 
after referred to as the Notification), issu- 
ed by the Government of Haryana under 
S. 3 of the Essential Commodities Act, 
1955 (hereinafter referred to as the Act), 
prohibiting the use of milk for the manu- 
facture of-cream etec., as also its export 
from the State of Haryana, as detailed 
in cl. 3 thereof, for the period May 24, 
1978, to July 14, 1978. According to the 
petitioners, the Notification is ultra vires 
the authority of the State Gqvernment 
and further liable to be struck down be- 
cause it offends their fundamental rights 
under Arts. 14 and 19 of the Constitution 
of India. The Notification is also claimed 
to be bad being violative of Art. 301 of 
the Constitution. 


3. The State of Haryana, in their 
written statement, denied that the Noti- 
fication was ultra vires their authority 
inasmuch as the Central Government had 
made. appropriate delegation to them for 
that purpose under S. 5 of the Act. It 
was also denied that the Notification con- 
flicts with the fundamental rights of the 
petitioners under’ Arts. 14 and 19 of the 
Constitution or is violative of Art. 301. 

4. The Act was enacted by Parliament 
and S. 3 thereof reads :— 

"3. Powers to control production, sup- 
ply, distribution etc. of essential commo- 
dities. 5 

(1) If the Central Government is of 


`- opinion that it is necessary or expedient - 


so to do for maintaining or increasing 
supplies: of any essential „commodity . or 
- for securing their equitable . distribution 
< and availability at fair prices or for secur- 
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fence of India or the efficient conduct of 
military operation it may, by order, pro- 
vide for regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein. 

(2) Without prejudice to the generality 
of the powers conferred by sub-sec. (1), 
an order made thereunder may provide — 

= x - * 


* * * $ 
(d) for regulating by licences, permits 
or otherwise the storage, transport, distri- 
bution, disposal, acquisition, use or con= 
sumption of, any essential commodity; 
* * * 


* * * : * 


(œ) for regulating or prohibiting any 
class of commercial or financial transac- 
tions relating to foodstuffs or cotton tex~ 
tiles which, in the opinion of the autho- 
rity making the order, are, or if unregu- 
lated are likely to be, detrimental to the 
public interest; ' 

* * * k s” 

Section 5 of the Act deals with the dele- 
gation of powers and it reads :— 

“5. Delegation of powers. The Cen- 
tral Government may, by notified order, 
direct that the power to make orders or 
issue notification under S. 3 shall, in 
relation to such matters and subject to 
such conditions, if any, as may be speci- 
fied in the direction, be exercisable also 


(a) such officer or authority subordinate 
to the Central Government, or 

(b) such State Government or such 
officer or authority subordinate to a State 
Government, as may be specified in the 
direction.” s 

It is evident that apart from the Cen- 
tral Government, who is competent to 
issue orders under S. 3 of the Act, it can 
delegate its powers for that purpose to 
the State Government. The Notification 
dated May 24, 1978, has been issued by 
the Government of Haryana under S. 3 
of the Act, exercising delegated powers 
from the Central Government, As the 
main attack is against the Notification 
dated May 24, 1978, it will be advantage-- 
ous to reproduce below its relevant 
parts :— a 

“No. G.S.R. 57/C. A. 10/55/S. 3/78:— 
Whereas the Governor of Haryana is of 
the opinion that it is necessary so to do 
for the maintenance and increase of sup- 


-plies. and distribution in the State of: 


Haryana of milk in fluid form, a commo- 
dity essential: to the life of community. 


>. Now,. therefore,..in. exercise. of the 


- ing any. essential -commodity for. the de- . powers conferred by:S. 3.of the. Essen- 
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tial Commodities Act, 1955 (Parliament 
Act 10 of 1955), read with Government of 
India, Ministry of Food and Agriculture, 
Order No. G.S.R. 1111, dated the 24th 
July, 1967, and all other powers enabling 
him in this behalf the Governor of Har- 
yana, with the prior concurrence of the 
Central Government, hereby makes the 
following order, namely :— 

I. “Short title, extent and commence- 
ment :— 

(1) This order may be called the Har- 
yana Milk and Milk Products Control 
Order, 1978. 

(2) It extends to the whole of the 
State of Haryana. 

(3) It shall come into force at once 
and shall cease to be operative at the 
expiry of the 14th day of July, 1978, ex- 
cept as regards, things done or omitted 
to be done before such cessation of ope- 
ration; 

2, ® * * *. 

3. Prohibition of manufacture, sale, 
service, supply and export of milk and 
milk products — . 

No person shall—' > 

(a) use milk of any kind for the manu- 
facture of cream, casein, skimmed milk, 
khoa, rubree or any kind of sweets, in 
the preparation of. which milk or any of 
its products except ghee is an ingredient; 
or i 

(b) sell, serve, supply or export or 
cause to be sold, served, supplied or ex- 
ported any cream, casein, skimmed milk, 
khoa, rubree or any kind of sweets in the 
preparation of which’ milk or any of its 
products except ghee, is an ingredient; 


(c) export milk from the State of Har- 
yana, to any other State or Union Terri- 
tory, and 

(d) export Paneer: from the State of 
Haryana to any other State or Union 
Territory; provided that nothing in this 
clause shall apply to the use of milk— 


(i) for the manufacture, sale, service 
or supply of ice cream, kulfi, kulfa, or 
paneer in the preparation of which no 
khoa, rubree or cream is used. 

(if) for the manufacture, sale service or 
supply of such milk and milk products 
as the State Government may, having 
regard to the needs of the Defence 
Forces, by an order permit: 

(ii) -by such milk factories engaged in 


the processing of milk for consumption in ` 


fluid form or factories ‘registered or 


licensed under the Industrial . (Develop-: 
ment and Tee -Act, 1951, ‘for the 
condensed : milk, ; 
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powder, baby food or any other such pro- 
ducts; 

(iv) by the National Dairy Reseasch 
Institute, Karnal; for the manufacture 
and sale of any milk products for the 
purposes of training and research; 

Provided further that nothing in this 
clause shall apply to the export of milk— 

@ in any quantity by Delhi Milk 
Scheme, Mother Dairy Delhi through 
their well identified tankers and officers; 

(ii) in a quantity up to one quintal by 
any one vendor to Delhi; 

(iii) to Himachal Pradesh on permit 
issued by the Milk Commissioner, Har- 
yana. 

s * * idd 

The Notification clearly prohibits the 
export of milk by the petitioners from 
the State of Haryana for the period May 
24, 1978, to July 14, 1978. 

5. The first: point to be considered is 
whether the Central Government has 
delegated the power to the Government 
of Haryana to issue the Notification dated 
May 24, 1978 or in other words, the Noti- 
fication has been issued by a duly autho- 
rised authority. The main thrust of 
the learned counsel for the peti- 
tioners is on this point. His contention 
is that the Central Government, vide 
Notification No. G.S.R. 1111, dated July 
24, 1967, also mentioned in the Notifica- 
tion dated May 24, 1978 has restricted the 
delegation of authority to sub-cl. (d) of 
sub-sec. (2) of S. 3 of the Act, which only 
provides. for regulating by licences etc. 
any essential commodity and not prohi- 
bition thereof. The ban on the export 
of milk by the petitioners from the. State 
of Haryana vide the impugned Notifica- 
tion tantamounts to exercise of power of 
prohibition which was neither delegated 
to the State Government nor did it vest 
in it. The impugned Notification is, 
therefore, ultra vires the authority of the 
State Government, 


6. The Notification No. G. S. R. 111T 
dated July 24, 1967 does not delegate the 
authority to the State Government in 
relation to sub-cl (g) of sub-sec. (2) of 
8. 3 of the Act, The power to regulate 
and prohibit any class of commercial or 
financial transactions relating to food- 
stuffs is contained in sub-cl. (g) and not 
in sub-cl. (d). The latter is restricted to 


‘ regulating by licences etc. any essential 


commodity. ‘The contention of the learn- 
ed: counsel for’ the petitioners that ban- 
ning the export of milk from the State 
of Haryana by the petitioners will come 
‘within the ‘mischief of ` prohibition - and’ 





314 P.&H. [Prs, 6-9} 


would not be a mere regulatory measure, 
is not without substance. In the event 
of the State Government holding the dele- 
gated power only in relation to sub-cl. (d) 
of sub-sec. (2) of S. 3 of the Act, it may 
have been rather difficult to repel the 
contention of the learned counsel for the 
petitioners. The factual position is, how- 
ever, different. The Central Government, 
vide Notification No. G.S.R. 168 (© 
dated March, 13, 1973, delegated the 
power to the State Government to make 
. orders in relation to cl. (g) of sub-sec. (2) 
of S. 3 of the Act as well. When faced 
with this situation, the learned counsel 
for the petitioners argued that the State 
Government cannot take advantage of 
the Notification dated March 13, 1973 in 
view of the fact that the authority under 
it. was- not exercised while making the 
impugned notification. For this purpose, 
he referred to the impugned Notification 
wherein specific mention has been made 
of Notification No. G.S.R. 1111 dated July 
24, 1967 and not that of Notification 
No. G.S.R. 168 (E), dated March 13, 1973. 
I am not impressed by this argument, 
‘\It is true that no specific mention of the 
Notification dated March 13, 1973, has 
been made in the impugned Notification 
but it is specifically mentioned therein 
that the order contained in the impugned 
Notification is being issued in exercise of 
all powers enabling the Governor of Har- 
yana in this behalf to do so. The Noti- 
fication dated March 13, 1973, authorised 
the State Government to issue orders 
under sub-sec. (1) of S. 3 of the Act, in 
relation to cl. (g) of sub-sec. (2) thereof. 
It is clear that the Government of Har- 
yana, did exercise this power while issu- 
ing the impugned Notification dated May 
24, 1978. In the first place, the mere 
jomission to mention the Notification dated 
March 13, 1973, in the impugned Notifi- 
cation is immaterial and will not render 
it ultra vires. And secondly, the specific 
mention in the impugned Notification 


that it was being issued in exercise of 


all powers enabling the Governor of 
Haryana in this behalf to do so will 
effectively negative the objection raised.: 


7. The learned counsel for the peti- 
tioners has then argued that under sub~ 
cl. (g) of sub-sec. (2) of S. 3 of the Act, 
the orders can be made for regulating 
or prohibiting any class of commercial 
transactions relating to foodstuffs if re- 
quired to be done in publie interest. The 
argument further is that, in the instant 
casė, the banning of export of milk by 
the petitioners cannot be termed as a 
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class of commercial transactions relating 
to foodstuffs and it is not in publie inter- 
est as well I see no force in this con- 
tention. The preamble of the impugned 
Notification brings out that the Governor 
of Haryana is of the opinion that it is 
necessary to issue it for the maintenance 
and increase of supplies and distribution 
in the State of Haryana of milk in fluid 
form, a commodity essential -to the life 
of community. The object of the Notifica- 
tion as contained in its Preamble cannot 
be stamped as not in public interest. For 
achieving the object contained in the 
Preamble of the Notification, the peti- 
tioners have been stopped from exporting 
milk from the State of Haryana for a 
limited period, that is, from May 24, 1978 
to July 14, 1978. It is a matter of com- 
mon knowledge that the yield of the 
milch cattle stands reduced considerably 
in this part of the year due to heat and 
dry weather, The export of milk from 
the State of Haryana during this period 
would naturally. cause hardship to the 
people. The operative part of the Notifi- 
cation has a direct nexus with its object, 
The petitioners are. exporters of milk from 
the State of Haryana to other States, 
Their transactions relating to the supply 
of milk to other States are of commer- 
cial nature. Milk is admittedly. a food- 
stuff. It is, therefore, difficult to con- 
ceive that the export of milk by the 
petitioners from the State of Haryana to 
other States will not be covered by the 
term “class of commercial transactions 
relating to foodstuffs”. in terms of sub- 
clause (g) of sub-sec. (2) of S. 3 of the 
Act. The prohibition contained in the 
Notification in relation to the export of 
milk by the petitioner from the State of 
Haryana to other States is clearly covers 
ed by sub-cl. (g) ibid, 


8. Another point in this connection 
canvassed by the learned counsel for tha 
petitioners is that the State Government 
being subordinate to the State Legisla~ 
ture cannot exercise such authority which 
cannot be exercised by the latter. Other- 
wise, it would tantamount to a servant 
exercising more authority than its master, 
This contention is devoid of substance, 
The State Government has exercised the 
validly delegated authority of the Cen- 
tral Government under S. 5 of the Act 
for issuing the Notification. It hardly 
matters whether the State ‘Legislature, 
in exercise of its inherent Powers, can 
do so or not. 

9. The power to issue order under 
sub-sec. (1) of S, 3 of the Act in relation 
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to cl. (g) of sub-sec. (2) thereof stands 
delegated to the State Government and 
the latter exercised this authority for 
issuing the Notification dated May 24, 
1978. The impugned Notification is, 
therefore, intra vires the authority of the 
State Government. 


10. Now remain the points pressed 
with rather subdued vehemence. It has 
been argued that the Notification exempts 
Delhi Milk Scheme and Mother Dairy, 
Delhi, from the ban on the export of 
milk from the State. of Haryana, thereby 
infringing the right of the petitioners to 
equality under Art. 14 of the Constitu- 
tion. The contention is that these two 


organisations purchase milk from the- 


State of Haryana and take it to Delhi 
and the same right should have been 
conceded to the petitioners as well. The 
fact that the petitioners and the two 
organisations, named above have been 
treated differently in the Notification, 
Art. 14 of the Constitution stands attract- 
ed and renders it bad. The learned 
Advocate General, Haryana has argued 
that Delhi Milk Scheme and Mother 
Dairy, Delhi, are not on ‘equal footing 
with the petitioners, and, therefore, the 
question of the Notification offending 
Art, 14 of the Constitution does not arise. 
He has cited M/s. Vrajlal Manilal and 
Co. v. State of Madhya Pradesh, AIR 
1970 SC 129, wherein it has been held 
that a mere literal or mechanical con- 
struction would not be appropriate where 
important questions such as the impact 
of an exercise of a legislative power on 
constitutional provisions and safeguards 
thereunder are concerned. In cases of 
such a kind, two rules of construction 
have to be kept in mind: (1) that courts 
generally lean towards the constitution- 
ality of a legislative measure impugned 
before them upon the presumption that a 
legislature would not deliberately flout 
a constitutional safeguard or right, and 
(2) that while construing such an enact- 
ment the court must examine the object 
and the purpose of the impugned Act, 
the mischief it seeks to prevent and 
ascertain from such factors its true scope 
and meaning. 


11. Another ruling relied upon is 
Madhya Bharat Cotton Association Ltd. 
v. Union of India, AIR 1954 SC 634, 
wherein it was found that ‘hedging’ in 
cotton trading like insurance and bank- 
Ing requires experience and stability; 
also, it so vitally affects the welfare of a 


large section: of the people of India and 
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India’s economic stability in world mar- 
kets that it cannot be lightly entrusted 
to inexperienced hands. Where therefore 
the Textile Commissioner in his discre- 
tion exempts certain Association which 
had been dealing with. such contracts for 
twenty years from the prohibition under 
the Cotton Control Order 1950, a recent- 
ly formed association cannot complain 
that it is discriminated against within 
the meaning of Art. 14 of the Constitu- 
tion. Further, when the two associations 
cannot be said to be on a footing of 
equality, no question of discrimination 
under Art. 14 can arise. 


12. In the background of the ratio of 
these two Supreme Court authorities, the 
learned Advocate General has contended 
that Delhi Milk Scheme and Mother 
Dairy, Delhi are two State controlled 
organisations. They are manned by the 
Government officials and they supply 
milk to the people in the capital at sub- 
sidised rates. As against this the peti- 
tioners are private persons and their sole 
object of exporting milk from the State 
of Haryana is pecuniary gain. Keeping 
in view the fact that the duration of the 
ban is for a short period, that is, from 
May 24, 1978, to July 14, 1978, it is obvi- 
ous that the petitioners cannot be treated 
on equal footing with Delhi Milk Scheme 
and Mother Dairy, Delhi. After having 
carefully considered the points highlight- 
ed by the learned counsel for the parties, 
the view canvassed by the learned Advo- 
cate General must prevail. There can be 
no manner of doubt that in view of the 
salient features of distinction between 
the petitioners and the two Delhi organi- 
sations, they cannot be clubbed in the 
same class or category. As the Delhi 
organisations constitute a class in them- 
selves, distinct from the petitioners, the 
question of the Notification violating 
Art. 14 of the Constitution does not arise. 


13. Another argument of the learned 
counsel for the petitioners is that Art. 19 
(1). (g) of.the Constitution guarantees to 
all citizens, including the petitioners, the 
right to practice any profession, or to 
carry. on any occupation, trade or busi- 
ness. The petitioners, therefore, have a 
sacred right to carry ‘on their business 
to sell milk throughout India irrespective 
of the State barriers. As the Notification 
negatives this right of the petitioners, 
it is liable to be quashed being violative 
of Art. 19 (1) (g). I am not impressed by 
the argument. Sub-cl. (6) of Art. 19 of 
the Constitution reads :— 
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“19 (86). Nothing in sub-cl. (g) of the 
said clause shall affect the operation of 
any existing law in so far as it imposes, 
or prevent the State from making any 
law imposing, in the interests of the 
general public, reasonable restrictions on 
the exercise of the right conferred by the 
said sub-clause, and, in particular, 
nothing in the said sub-clause shall affect 
the operation of any existing law in so 
far as it relates to, or prevent the State 
from making any law relating to:— 

(i) . * * t- * 

(ii) the carrying on by the State, or 
by a Corporation owned or controlled by 
the State, of any trade, business industry 
or service whether to the exclusion, com- 
plete or partial, of citizens or otherwise.” 


It is clear that the right to practise 
any profession, trade or business in terms 
of Art. 19 (1) (g) of the Constitution, is 
subject to the provisions contained in 
sub-cl. (6) thereof. The right under 
Art. 19 (1) (g) can be negatived by law 
by imposing. reasonable restrictions in 
the interests of general public. The 
Notification has been issued in _ public 
interest and there can be no manner of 
doubt about it. .In M/s. Chanan Ram 
Jagan Nath v. The State of Punjab, AIR 
1965 Punj 74 the Punjab Khandsari 
and Gur Dealers Licensing Order (1963), 
made under S. 3 of the.Essential Com- 
modities Act, was challenged being viola- 
tive of Art. 19 of the Constitution. It 
was found that merely because an order 
has the effect of restricting a particular 
business to certain persons who are 
already in that business will not by itself 
necessarily render the order to be un- 
constitutional. The Court will have to 
look into the circumstances in which the 
order is made, the commodity to which 
it relates, the situation. which is sought 
to be remedied and the object which is 
desired to be achieved. Once it is found 
on the conspectus of all these factors that 
there is a rational connection between 
the provisions of the order and the object 
sought to be achieved, the order will not 
be struck down. Applying the test laid 
in this authority, the restriction imposed 
on the petitioners banning the export of 
milk for a. limited period, from May 24, 
1978 to July 14, 1978 shall have to be 
certifled as reasonable. The duration of 
the Notification is very short. The peti- 
tioners have not been completely stopped 
from doing their business in milk: They 
are at full liberty to sell milk within the 
State of Haryana which is the sole object 
of the Notification. The Notification, 


therefore, cannot be termed as atate 
of Art, 19 (1) (g) of the Constitution. - 


: 14. The learned counsel for the peti- 
tioners has also’ tried to take shelter 
under Art. 301 of the Constitution which 
Provides that subject to the other provi- 
sions of Part XIII of the Constitution, 
trade, commerce and intercourse through- 
out the territory of India shall be free. 
The argument is that the ban imposed 


on the petitioners for export of milk from 


the State of Haryana during the stipulat- 
ed period violates the guarantee of free- 
dom of trade contained in Art, 301.. This 
contention again has no force, Under 
Art. 302, Parliament can by law impose 
such restrictions on the freedom of trade, 
commerce and intercourse in the public 
interest. In Shobha v. State, AIR 1963 
All 29, where U. P. Paddy (Restriction on 
Movement) Order (1958) issued under 
S. 3 of the Essential Commodities Act, 
was under challenge, it was held that 
the freedom of trade, commerce and in- 
tercourse guaranteed under Art. 301 is 
subject to any law framed by Parliament 
under Art. 302. The impugned order 
having been framed under S. 3 of the 
Essential Commodities Act, and passed by 
Parliament, was a piece of legislation 
contemplated under Art. 302 and was 
fully protected by it. The impugned 
Order merely carried out the purposes 
of the Act and was in the nature of 
delegated legislation. It was further held 
that the position of the impugned Order 
and other orders passed under S. 3 of 
the Act was analogous to that of rules 
or regulations framed under the statute 
which were to be treated as part of the 
statute itself. The Notification in 
the instant case. has passed the 
test of Arts. 14 and 19 (1) (g) of the Con- 
stitution. In view’ of the rule laid down 
in Shobha v. State (supra) and the rea- 
sons given already, it cannot be held to 
be bad being violative of Art, 301 of the 
Constitution. 


15. The last contention of the learned 
counsel for the petitioners is that the 
petitioners deal in pasteurised milk and 
the same is not covered by the definition 
of ‘milk’ as contained in the Notification 
with the result that it is not applicable 
to them. This contention is also without 
force. Pasteurization is a process widely 
employed in all branches of the dairy 
industry including milk to eliminat 
bacteria and further to prevent its forma- 
tion. The process consists in heating 
milk to a temperature which . destroys 
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nearly all the micro-organisms present 
without seriously affecting its composi- 
tion or properties. Milk is then imme- 
diately cooled to a temperature sufficient- 
ly low to check the growth of micro- 
organisms resistant to the temperature 
used. It is hardly possible to hold that 
milk after being subjected to such pro- 
cess will cease to be milk. ; 

16. In the result, all the four writ 
petitions are without merit and are dis- 
missed with costs. 

Petitions dismissed, 


AIR 1978 PUNJAB & HARYANA 317 | 


J, M. TANDON, J. 


Labh Kaur, Appellant v. Narain Singh, 


Respondent. 


FLA. F.O. 
16-5-1978.* 


Hindu Marriage Act (25 of 1955), S. 13 
(1) (i-b) — Desertion — ents of. 


Desertion means the intentional per- 
manent forsaking and abandonment of one 
spouse by the other without that other’s 
consent, and without reasonable cause. 
It is a total repudiation of the obligations 
of marriage. In case a spouse abandoned 
the other spouse in a state of temporary 
passion, like .anger or disgust, without 


No, 90-M of 1977, D/- 


intending permanently to cease: cohabita-. 


tion, it will not amount to desertion. 
Desertion implies the factum of separa- 
tion and animus deserendi ie, the inten- 
tion to bring cohabitation permanently to 
an end. In the absence of animus deser- 
endi a desertion cannot be taken as proved 
merely because the parties are living 
separately. It is. for the petitioning 
spouse to establish by convincing evid- 
ence, beyond any reasonable doubt, that 
the respondent deserted him or her, AIR 
1964 SC 40 and AIR 1972 SC 459 Foll. 
(Para 7) 


Held on facts that the intention of the 
wife to bring cohabitation permanently 
to an end was not proved. (Para 9J 
Cases Referred: Chronological Paras 


AIR 1972 SC 459 . are i 
AIR 1964 SC 40 : 7 

Harbans Singh and M. P. Gupta with 
him, for Appellant; H, S. Mann, for Res- 
pondent. 





*(From order of Mrs. Harmohinder Kaur 


Sandhu, Addl Dist. J. Sangrur, Dj- 
95-10-1977.) 


IV/IV/D685/78/SNV 


Labh Kaur v.. Narain Singh. (Tandon J.) .: 
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.SUDGMENT :— Labh Kaur, appellant, 
has challenged the correctness of decree 
of divorce obtained by Narain Singh, res- 
pondent, against her, from the Court -of 
Mrs. Harmohinder Kaur Sandhu, Addi- 
tional District Judge, Sangrur, on 25th of 
October, 1977 on the ground of having 
deserted the latter for a period of 2 years, 
under S. 13 (1) (i-b) of the Hindu Mar- 
riage Act. 

2. The parties were married on 15th 
of February, 1967. The respondent be- 
longs to village Duggan, District Sangrur, 
whereas the parents of the appellant re- 
side in village Baradwal, Sub Tehsil 
Dhuri. They lived at village Duggan 
after marriage. They have three living 
children. The eldest is a daughter born 
in about 1969, the second is son, born in 
1972; and the third is daughter, born in 
1974, The respondent filed a petition for 
dissolution of his marriage with the ap- 
pellant by a decree of divorce in October, 
1976, alleging that the latter: had with- 
drawn from his society for about 24 years 
without any reasonable excuse. Efforts 
to bring her back from the house of-her 
parents have failed and the appellant has 
refused to come to him. 


3. The appellant in her written state- 
ment admitted that she was living at the 
house of her father in village Baradwal. 
She added that she was maltreated after 
the birth of her son because her father 
gave Rs. 1500/- on that occasion, whereas 
the respondent wanted a motor cycle and 
a pair of bangles. The respondent was 
annoyed when his demand for Motor 
Cycle and a pair of bangles was not ac- 
ceded to. The money given by her father 
was returned, The respondent started 
giving her beating on minor matters, 


‘The mother -of the respondent started 


talking of re-marrying him and also put- 
ting end to her life. In 1974 she was 
pregnant. She was given some poison 
in her food with the result that she began 
to vomit. She was turned out of the 
house of the respondent in that condi- 
tion. Since then she was living with 
her parents. She gave birth to her se- 
cond, daughter in 1974 at the house of 
her parents. None had approached for 
taking her back to the house of the res- 
pondent. Her father approached the res- 
pondent and his father for rapproche- 
ment but the latter did not show any 
inclination. 


. 4. The trial Court framed the follow- 


ing issues :— f 
I. Whether the respondent (now ap- 
pellant) deserted the petitioner (now res- 
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pondent): for a continuous period of not 
less than: two: years, immediately preced- 
ing the proceedings of the petition? 

2. Whether the petitioner (now res- 
pondent) treated the respondent (now 
appellant) with cruelty? . 
The trial Court found both the issues im 
favour of the respondent and consequ- 
ently dissolved his marriage with the: 
appellant by a: decree of: divorce vide 
order’ dated. 25th Oct. 1977.. It is against 
this order that the present appeal is 


-§, The. respondent produced oral evi- 
dence: in support. of his: case. A. W. Uija- 
gar Singh: is: the. cousin of the respondent.. 
He stated. that. he accompanied. the res-: 
pondent to. the house of his in-laws about 
two months before the appellant gave 
birth. to her. third. child. The appellant 
declined: to accompany: the respondent.. 
The: appellant complained: that she was 
not having, good relations with. her 
mother-in-law. He again went with. the 
panchayat consisting. of Waryam Singh, 
Banta Singh; and others. to- the house. of 
the parents of the appellant for the same 
purpose but her father did not agree to 
send her.’ Jn his cross-examination he 
said that the father of the respondent 
told Kim that the dispute was between 
the appellant and the mother of the res- 
pondent. A. W. Banta Singh said that 
‘Ke had accompanied: the panchayat which. 
consisted of sevem or eight persons to: the: 
house of the father of the appellant. She 
declined to come to the house of the res- 
pondent and her father also did not agree 
to yend her. A. Wi Sewa Singh in his 
cross-examination stated. that the res- 
pondent did not tell him as to why the 
appellant Had‘ left his house but the ap- 
pellant told that she was not pulling om 
with her mother-in-law. A. W. Waryam 
Singh: also stated likewise. A. W. Dhanna 
Singh is the father of the respondent. 
He said that A. W. Jaggar Singh was first 
sent to bring the appellant. After that 
he sent. the respondent along with Jaggar 
Singh to: bring her. Then he took the 
panchayat to the house of the parents 
of the appellant for the same purpose 
but without any success. In his cross- 
examination he stated that he did’ not 
know why the appellant left his House 
nor did’ she disclose any reasop for her 
not coming to the respondent. A. W. 
Narain Singh; respondent, im his cross- 
examination admitted that the father of 
the appellant gave Rs. 1500/- when his 
_ gon was borm but he returned the amount. 
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to him on the same day because the 
father of the appellant had spent suffici~ 
ent amount on the treatment of her bro- 
ther. ; 

8. Labh Kaur, appellant, in her state- 
ment repeated that her father sent 
Rs. 1500/- when. she gave birth to a son 
but the amount was returned because the 
respondent wanted a Motor Cycle or a 
Scooter and a pair of bangles. When her 
father did not meet their demand she was 
maltreated and was given beating many 
times. She said that she was willing to 
reside with the respondent if he lived 
separately from his parents. R.W. Jaggar 
Singh supported the case of the appellant 
and so- did her father Baldev Singh 
(R.W.). .R.W. Surjit Singh; Sarpanch of 
village Baradwal, supported the case of 
the appellant as well , 

T. 'Fhe relevant portion of S. 13 of tha 
Hindu Marriage Act reads as under :— 
Section. 13:— “Divorce :— (1) Any mar- 
riage solemnized, whether before or after. 
the commencement of this Act, may, on 
a petition presented: by either the hus- 
band or the wife, be dissolved by a decree 
of divorce on the ground that the other 
party :— y 

(i-b) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the presen~ 
tation of the petition. 


In Lachman Utamchand Kirpalani v. 
Meena, AIR 1964 SC 40, it was held that’ 
‘desertion’ meant the intentional perma- 
nent forsaking and abandonment of one 
spouse: by the other without that other’s 
consent, and without reasonable cause. 
It was a total repudiation of the obliga-| 
tions of marriage. In case a spouse 
abandoned the other spouse in a state of 
temporary passion, like anger or disgust, 














tion. Desertion implies the factum of 
separation and animus deserendi i.e. the 
intention to bring cohabitation per- 
manently to an end. In the absence of 
animus deserend{ a desertion could not 
Be taken as proved merely because the 
parties were living separately. It was 
for the petitioning spouse to establish by 
convincing. evidence, beyond any reason- 
able doubt, that the respondent deserted 
him or her. 


-In Smt. Rohini Kumari. v. Narendra 
Singh, AIR 1972 SC 459, the same view - 
prevailed: that it- was necessary for the 
purpose of desertion that there must. be 
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a determination to put an end to marital 
relations and cohabitation and without 
animus deserendi there could be no de- 
sertion, 


8. From the evidence led by the par- 
ties, a summary of which has been given 


above, it is proved that the appellant left. 


the house of the respondent about 
2} years before the latter filed a petition 
for divorce against her in 1976. She is 
living at her father’s house since then. 
It is, therefore, 
living separately since about April or 
May, 1974. The crucial point to be de- 
termined is if the appellant had animus 
deserendi at any time, and, if so, since 
when. In case the respondent fails to 
convince that the appellant was deter- 
mined to put an end to marital obliga- 
tions and cohabitation for a period of 
two years preceding the presentation of 
his petition, then it is obvious that his 
petition shall fail. 


9. The respondent admitted in his 


statement during trial that his father-in< 


law gave Rs. 1500/- at the time’ the ap- 
pellant gave birth to a son but the same 
was returned by the respondent and his 
family. The reason given by the respon- 
dent for the return of the amount is that 
the father of the appellant had spent 
substantial amount on the treatment of 
his own son. I am not convinced by the 


reason given by the respondent. The 


money or gifts given by the parents of 
the wife at the auspicious occasion when 
she gives birth to a child, particularly a 
son, are not normally returned. The 
fact that the respondent is the only son 
of his parents ‘and the appellant gave 
birth to the first son and the amount 
offered by her father at such an auspici- 
.ous occasion was not accepted by the res- 
pondent and his family, lends support to 
the allegation of the appellant that the 
respondent and his family wanted some- 
thing more and they were not satisfied 
with the quantum of money offered . as 
gift. The case of the appellant that she 
was maltreated by the respondent and his 
family thereafter, appears to be true. 
The appellant left the house .of the res- 
pondent in 1974 when she was in a family 
‘way. She gave birth to her third child 
at the house of her parents about 4 -or 
5 months thereafter. The respondent or 
anyone else from his family did not visit 
the house ‘of the appellant’s father on 
that occasion. All these: .events reflect 
that the atmosphere for the appellant at 
the house of her husband -was not very 
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congenial. Jn this situation she ‘was 
compelled to go to her father and she is 
living there since then. She has three 
living children. With this background in 
view, it is difficult to hold that she deve- 
loped animus -deserendi, at any time. In 
the absence of animus deserendi, the 
ground of desertion on the part of the 
appellant towards the respondent cannot 
be taken to have been established. 

10. In view of discussion above, the 
learned trial Court erred in returning the 
findings under the two issues in favour 
of the respondent and against the appel- 
lant. The findings of the trial Court are, 
therefore, reversed and the issues are 
found in favour of the appellant. 

11. In the result, I accept the present 
appeal, set aside the judgment-~decree of 
the trial Court, dissolving the marriage of 
the respondent with the appellant by a 
decree of divorce and dismiss the petition 
of the respondent. Parties are left to 
bear their own costs. 


Appeal allowed. 
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Sadhu Singh, Petitioner v. Sant Narain 
Singh Sewadar and others, Respondents. 

Civil Revn. No. 1015 of 1976, and Civil 
Misc. No. 1049/CII of 1977, D/- 12-5-1978.* 

Evidence Act (1 of 1872), S. 138 — 
Cross-examination of a co-defendant and 
his witnesses by a defendant — Permis- 
sible. 

Sec. 138 allows the right of cross-exa- 
mination of .a witness to an adverse 
party. Where the parties arrayed as de- 
fendants in a suit have taken contradic- 
tory stands on a relevant and material 
issue, they shall be adversary to each 
other and are entitled to exercise their 
right of cross-examination against each 
other. (Paras 7, 10) 

Anno: AIR Manual (8rd Edn), Evi. 
Act, Ss. 137-138, N. 3. 

M. J. S. Sethi, for Petitioner; Ujagar 
Singh (for No. 1) and Narinder Singh 
{for No. 2), for Respondents. 

ORDER :— Whether a defendant can 
cross-examine .a co-defendant and his 
witnesses is the sole point involved in 
this revision directed against the order 
of Shri N. D. Bhatara, Subordinate Judge 
‘Ist Class, Jagraon, dated 14th June, 1976, 


*(Against order of N. D. Bhatara, ‘Sub. J, 
_ Ast Ch ‘Class, Jagraon, D/- 14-6-1976.) í 
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declining ‘the prayer of Sadhu Singh, 
defendant-petitioner, to cross-examine his 
co-defendant Inder Singh, since dead. 


2. It is necessary for the proper ap- 
preciation of the point in issue to set out 
the facts of the case. The dispute is 
about the management of a religious in- 
stitution known as Gurdwara Nanaksar 
situated in village Agwar Lopon Khurd, 
Tehsil Jagraon, District Ludhiana. Sant 
Ishar Singh was the last Mohatmim of 
the Gurdwara and he died in 1963. Sant 
Narain Singh filed a suit for declaration 
that he was a validly appointed Mohat- 
mim of this Gurdwara having been nomi- 
nated by the late Mohatmim Sant Ishar 
Singh in 1963 and unanimously approved 
and elected by the Sangat on 22-7-1971. 
It was alleged that there was no establi- 
shed custom or usage of this institution 
about the succession of the office of 
Mohatmim. Sant Ishar Singh had been 
nominated by the previous Mohatmim 
Baba Nand Singh and approved and elect- 
ed by the Sangat. Sant Narain Singh 
thereby claimed to have become successor 
to Sant Ishar Singh for the management 
of the affairs of the Gurdwara and the 
property attached thereto. He further 
alleged that the Revenue authorities 
while sanctioning the mutation of the land 
attached to the Gurdwara constituted a 
Managing Committee including him and 
the defendants which they had no right 
to do. Sant Narain Singh, thus prayed 
‘for a declaration that he was the validly 
appointed Mohatmim of the Gurdwara 
and also for a permanent injunction res- 
training the defendants from interfering 
in any manner with his rights as Mohat- 
mim for managing the affairs of the 
Gurdwara and the properties attached 
thereto. 


3. The defendants who are the mem- 
bers of the Managing Committee, consti- 
tuted to manage the Gurdwara, contested 
the suit. All the defendants, except 
Sadhu Singh, defendant-petitioner, filed 
a joint written statement, whereas Sadhu 
Singh filed a separate one. The defen- 
dants, except Sadhu Singh, denied that 
Sant Narain Singh was nominated as 
Mohatmim of the Gurdwara by Sant 
Ishar Singh or his nomination was ap- 
proved by the Sangat. According to 
. them, Sant Narain Singh being of doubt- 
ful reputation ‘could not be appointed a 
--Mohatmim of the Gurdwara. It was 
' alleged that the Managing Committee had 
‘-been controlling. the affairs of. the Gur- 

dwara since ‘after the death of Sant Ishar 


` Singh and it was not constituted by the- 
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Revenue authorities. Sadhu Singh, de~ 
fendant-petitioner, and not Sant Narain 
Singh, plaintiff, did Hazoori (personal) 
service to Sant Ishar Singh. It was, con- 
sequently, prayed that the suit of Sant 
Narain Singh be dismissed. 

4. Sadhu Singh, defendant-petitioner, 
in a separate written statement also dex 
nied that Sant Narain Singh, plaintiff, 
had been nominated as Mohatmim by 
Sant Ishar Singh or his nomination was 
approved by the Sangat. According to 
him, Hazoori service was a necessary 
qualification for being appointed a 
Mohatmim of the Gurdwara. He was the 
only person who had done such service 
to Sant Ishar Singh. He was, according- 
ly, the only person entitled to succeed 
to the exalted position of Mohatmim of 
the Gurdwara. He, as well, prayed that 
the suit of Sant Narain Singh, plaintiff, 
be dismissed. 

5. On the pleadings of the parties the 
trial Court framed issues, For the pur« 
pose of this revision only issue No. 4 
(reproduced below) is relevant :— 

Issue No. 4: ‘ 

What are the usages and customs for 
the appointment of Mohatmim of Gur- 
dwara Nanaksar? ` 

6. The plaintif having concluded his 
evidence in the affirmative, the defen- 
dants started leading their evidence in 
the trial Court. Inder Singh, defendant, 
appeared as a witness to support his case, 
Sadhu Singh, defendant-petitioner, desir- 
ed-to cross-examine him. The trial Court 
vide order dated 14th of June, 1976, did 
not concede to his request. He has, con- 
sequently, challenged this order in this 
revision. 

7. Section 138 of the Indian Evidence 
Act, which deals with the order of cross- 
examinations including examination-in- 
chief, cross-examination and re-examina- 
tion of witnesses, reads as under :— f 

“Witness shall be first examined-in= 
chief then (if the adverse party so desires) 
cross-examined, then (if the party call- 
ing him so desires) re-examined. 

, 


Section 138 allows the right of cross- 
examination of a witness to an adverse 
party. Sadhu Singh, petitioner, shall 
have a right to cross-examine Inder 
Singh, defendant, if they can be treated 
adverse to each other. For this purpose 
it would be necessary to advert to. their 
pleadings as also to the nature of state- 


.ment..made by Inder Singh. So far as 
‘the statement of Inder. Singh is concerns- 
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ed it is in accordance with his written 
statement. In this situation reliance shall 
have to be placed on the pleadings of 
Sadhu Singh, petitioner, and of the re 
maining defendants including Inder 
Singh. a - 

8. Sant Narain Singh, plaintiff,- has 
claimed to be the Mohatmim of the Gur- 
dwara on the ground that he was so 
nominated by the late Mohatmim Ishar 
Singh and approved by the Sangat. The 
stand taken by Sadhu Singh is that 
Hazoori service of the last Mohatmim 
was an essential ingredient to become 
eligible for appointment as a Mohatmim, 
As Sant Narain Singh did not perform 
such service to late Sant Ishar Singh, he 
was not eligible to be appointed a Mohat~ 
mim. The stand of the remaining de- 
fendants, other than Sadhu Singh, is that 
Hazoori service of the last Mohatmim is 


not an essential ingredient for appoint~ 


ment as a Mohatmim of the Gurdwara. 
After a Mohatmim is dead, the manage- 
ment of the Gurdwara is taken over by 
a Managing Committee who may nomi- 
nate a suitable person as Mohatmim of 
the Gurdwara, who will be so elected, if 
approved by the Sangat, and it is what 
happened after the death of ' late Sant 
Ishar Singh in 1963. The subtle differ- 


ence between the stands taken by Sadhu’ 


Singh, defendant-petitioner, on the one 
hand, and the remaining defendants on 
the other is about Hazoori service of the 
last Mohatmim being an essential in- 
gredient or otherwise for eligibility for 
appointment as a Mohatmim of the Gur- 
dwara. ` 


9. The present revision has been re- 
sisted by Sant Narain Singh only, The 
cross-examination of Inder Singh, defen- 
dant, by Sadhu Singh, defendant-peti- 
tioner, was also disallowed on the objec- 
tion raised by him. It has been argued 
on behalf of Sant Narain Singh that the 
statement made by the witness was not 
injurious to Sadhu Singh, and that two 
sets of defendants wishing to defeat the 
claim of the plaintiff on two different 


grounds cannot be. treated as adversary . 


to each other. 


10. The purpose of cross-examination 
is to test the veracity of the testimony 
of a witness. -Under issue No. 4, repro- 
duced above, it is relevant to find out 
whether Hazoort service of the last 
Mohatmim is an essential ingredient or 
not for becoming eligible for appointment 
as a Mohatmim of the Gurdwara. On 
this particular point the stands taken by 
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Sadhu Singh, defendant-petitioner, on the 
one side and the remaining defendants on 


‘the other, are not identical. Their stands 


on this point are rather . contradictory. 
It cannot be said that the point of Hazoori 
service has no relevancy for the purpose 
of a just decision of the suit, Parties 
arrayed as defendants in a suit, having 
taken contradictory stands on a relevant 
and material issue, shall be adversary to 
each other and entitled to exercise their 
right of cross-examination against each 
other. Sadhu Singh, defendant-petitioner, 
therefore, had a right to cross-examine 
his co-defendant Inder Singh and it was 
wrongly disallowed by the trial Court. 
11. In the result, the present revision 
is accepted and the impugned order set 
aside. ‘The parties are left to bear their 
own costs., — - 
Revision allowed, 
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-Union of India, Appellant v. Bakhtawar 
Singh and another, Respondents. 

F. A. F.-O. Nos, 279 and 280 of 1972, 
-D/- 4-5-1978.* 

Motor Vehicles Act (4 of 1939), Ss. 110A 
and 110 — Motor Accident Claims Tri- 
bunal — Jurisdiction of — Scope — Tri- 
bunal having not vested with jurisdiction 
on the date of accident as well on date . 
of filing claim application to entertain 
claim as to compensation for damages to 
property — Jurisdiction vested subse- 
quently — Tribunal, held competent to 
try the claim. Case law relied. ` 

on (Para 6) 

Anno: AIR Comm. Motor Vehicles Act 
(ist Edn.), S. 110, N. 2; S. 170A, N. 1. 
Cases Referred; Chronological Paras 


1968 Acc-CJ 338 (Gui) - 6 
1966 Ace CJ 19 (Mad) 6 
AIR 1965 Mad 149 i 6 
AIR 1965 Punj 102 6 
AIR 1962 Punj 307 6 


U. S. Sahni, for Appellant; B. S. Sodhi, 
for Respondent No. 1. 

JUDGMENT :— This judgment will 
dispose of F, A. F. O. Nos. 279 and 280 of 
1972 as both the appeals arise out of the 
one and the same order of the Motor Ac- 
cident Claims Tribunal. 


*(From order of S. S. Sodhi, Motor Ac- 
cident Claims Tribunal, Union Terri- 
tory, Chandigarh.) ` 
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Bakhtawar Singh and. Prem Singh 
claimants were going on the Kharar- 
Chandigarh road on 7th July, 1969 at 
about 10.30 P.M. when bus No. CHW-80 
came from behind and struck into the 
Gadda (Bullockcart) of the claimants, 
Pipes and other tubewell equipment were 


being carried on the Gadda. As a result ` 


of this accident, both the claimants 
suffered injuries as also the bullocks. 
Some damage was also caused to the 
tubewell equipment. According to the 
claimants, their Gadda was travelling on 
the left side of the road when the bus 
in question came from behind at a very 
fast speed without lights and struck into 
the Gadda. They thus averred that the 
accident took place on account of the 
rash and negligent driving of the driver 
of. the bus. The claimants claimed a 
compensation of Rs. 15,000/- for injuries, 
mental and physical pain and Rs. 4,500/~ 
for the damages caused to their property. 

2. On the other hand, the appellant 
who was respondent in the claim peti- 
tion pleaded that the’ Gadda was carry- 
ing long pipes which were lying loose on 
it and it was travelling in the middle of 
the road. When the bus was about to 
cross the Gadda, the-bullocks got scared 
and suddenly turned towards the left and 
- thus blocked the road. .The bulging pipes 
came in front of the. bus. and struck 
against it. The accident was thus alleged 
to have ‘been caused due to no fault of 
the’ bus driver. On the pleadings of the 
parties, following issues were framed :— 

1. Whether the accident took place 
due to the negligence of the bus driver? 

2. To what amount of compensation, 
df any, is the claimant entitled? 


3. Whether this Tribunal has jurisdic~ 
tion to award compensation with regard 


to property? 
4, Relief. 


3. The learned Motor Accident Claims - 


Tribunal held under issue No. I that the 
accident took place due to the negligence 
of the bus driver. Under issue No. 3, 
the Tribunal held that it had the juris- 
diction to award compensation with re- 
gard to the property.. Under issue No. 2, 
the Tribunal allowed a sum of Rs. 4,100/- 
as compensation for the injuries and loss 
of property suffered by the claimants. 

4, The learned counsel appearing for 
the appellant has not assailed the finding 
of the Tribunal on issue No. 1 and rightly. 
The Tribunal after appreciating the 
evidence rightly came to the conclusion 
that the bus in question was being driven 


without lights at the time of the acci- 
dent. The Tribunal relied upon the 


statement of both. the claimants whose 


testimony finds corroboration from the 
statement of Charan Singh; another eye- 
witness of the occurrence. The Tribunal 


‘came to the conclusion that R. W. 1. 


Charanjit Singh, Mechanic, and Janak 
Raj, who were produced on behalf of the 
respondents, were not present at the 
spot and thus their statements could. not 
be relied upon. Nothing could be pointed 
out to show that the finding of the Tri- 
bunal on issue No. 1 has been wrongly 
recorded. That being the case, the find- 
ing on issue No, 1 is hereby affirmed. 

5. As regards issue No. 2, nothing 
could be pointed out to show that the 
compensation of Rs. 2,000/- on account 
of the death of the bullock, Rs. 100/- on 
account of damages to the Gadda and a 
compensation of Rs. 1,000/- - to each 
claimant in respect of injuries received 
by them in. the accident is excessive. 
Accordingly, the finding of the Tribunal 
on issue No. 2 is also affirmed. 

6. As regards issue No. 3, the learned - 
counsel contends that on ‘the date of the 
accident and so also on the date of the 
filing of the claim application before the 
Tribunal, the Tribunal had no jurisdic- 


‘tion to entertain a claim for compensa- 


tion on account of the damages to the 
property and thus the Tribunal had no 
jurisdiction to award compensation as 
regards the damage to the bullock.: This 
contention at the face of it appears to be 
attractive but when analysed deeply, the 
same is without any merit. It is no doubt 
true that the accident took place on 7th 


‘July, 1969 and the claim petition was ` 


filed on 2nd September, 1969 and at that 
time ‘the Tribunal was not vested with 
the jurisdiction to decide about the com- 
pensation as regards the damages to the 
property. It was on.2nd of March, 1970 
that the jurisdiction was vested in the 
Tribunal by effecting amendment in 
S. 110-A of the Motor Vehicles Act, 1939. 
But the fact remains that the Tribunal © 
processed the claim regarding the damage 


‘of the property which claim was made 


in the application and when the said 
claim was tried, the Tribunal had the 
jurisdiction to do so. 

The Motor Accident Claims Tribunal 
has rightly placed reliance on a Division 
Bench decision of this Court in Unique 
Motor and General Insurance Co. Ltd., 
Bombav v. Kartar Singh Comba, AIR 
1965 Punj 102; V. C. K., Bus Service (P) 
Ltd., Coimbatore v. H. B. Sethna, AIR 
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1965 Mad 149; Joshi Ratansi Gopaji v. 
The Gujarat State Road Transport Corpo- 
ration, 1968 Acc CJ 338 (Gui) and Palani 
Ammal v. The Safe Service Ltd., 1966 Acc 
CJ 19 (Mad). It has been held in the 
abovementioned judgments that the trial 
of the claim is at the most a procedural 
matter, Even though the Tribunal had 


no jurisdiction when the cause of action | 


took place, still if no such claim has been 
preferred before the civil Court and 
subsequently the jurisdiction was vested 
in the Tribunal, it has the jurisdiction to 
try the claim even though the cause of 
action arose when the Tribunal had no 
jurisdiction to try the same. A Single 
Bench decision of this Court in Mulak 
Raj Bhola Shah v. Northern India Goods 
Transport Corporation Ltd, AIR 1962 
Punj 307 was reversed by a Division 
Bench of this Court in Unique Motor and 
General Insurance Co. Ltd. v. Kartar 
Singh, AIR 1965 Punj 102. The conten- 
tion that the period of limitation for filing 
the claim before the Tribunal was sixty 
days whereas the limitation for filing a 
claim before the civil Court being one 
year and, therefore, the accident which 
took place before the Tribunal was vested 
with the jurisdiction could be tried by 
civil Court only was repelled as it was 
observed that the Tribunal had the juris- 
diction even to extend the period of limi- 
tation in given set of circumstances. It 
would thus be seen that there is no merit 
in the contention of the learned counsel 
for the appellant that the Tribunal had 
no jurisdiction to try the claim regard- 
ing the damages to property. The find- 
ing of the Tribunal on issue No. 3 is also 
affirmed. 


7. For the reasons recorded above, 
there is no merit in both the appeals and 
‘the same are hereby dismissed with costs. 

Appeals dismissed. 
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RAJENDRA NATH MITTAL, J. > 

Mela Ram, Appellant v. Mohan Singh 
and others, Respondents. 

F. A. F. O. No. 358 of 1971, D/- 3-4- 
1978.* , 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Negligence — Onus of proof 


*(From order of Udham Singh Motor Ac- 
cidents Claims Tribunal, Hoshiarpur, 
D/- 12-10-1971). 


IV/IV/D668/78/SSG . 


Mela Ram v. Mohan Singh (R. N. Mittal J.) 


[Prs. 1-2} ` P. & H. 323 


— Maxim “res ipsa loquitur” — Applica- 
bility. 

In claims for damages, in accident cases, 
normally the rule is that it is for the 
claimant to prove negligence. In some 
cases the above principle may cause hard- 
ship to the claimant, because it may be 
that the true cause of the accident lies 
solely within the knowledge of the op- 
posite party, who caused it. This hard- 
ship .is, however, avoided to a consider- 
able extent by the maxim, res ipsa loqui- 
tur. The maxim means that an accident 
may by its nature be more consistent with 
its' being caused by negligence for which 
the opposite party is responsible than by 
any other causes, and that in such a case 


“the mere fact of the accident is prima 


facie evidence of such negligence. In 
such cases it is sufficient for the claimant 
to prove accident and therefrom a pre- 
sumption of negligence arises. The onus 
then shifts on to the opposite party to 
show that the accident could not be 
avoided at any cost. (1950) 1 All ER 392, 
Followed. (Para 4) 
Anno: AIR Comm, M. V. Act (lst 
Edn.), S. 110-B, N. 3. 
. (B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Award of Compensation — 
Deceased, young man of 21 years — 
Claimant (father of deceased) depending, 
for his living, upon deceased — Claimant 
65 years of age getting benefit of Rs. 80/- 
Per month from deceased — Claimant 
likely to live for 10 years more — Held 
that the claimant was entitled to compen- 
sation of Rs. 9,600/-. (Para 10) 


Anno: AIR Comm, M. V. Act (lst 
Edn.), S. 110-B, Notes 1, 2. 
Cases Referred: Chronological Paras 
(1950) 1 All ER 392, Barkway v. South 
Wales Transport Co. 6 


H. S. Toor, for Appellant; L. M. Suri, 
for Respondent No. 3. 

JUDGMENT :-— This appeal is directed 
against the judgment of the Motor Ac- 
cident Claims Tribunal, Hoshiarpur, dated 
October 12, 1971. 


2. Briefly, the facts of the case are 
that on June 17, 1971, Sohan Singh, a 
junior basic trained teacher was going to 
Mahilpur on a bicycle. It is alleged that 
Mohan Singh respondent came from op- 
posite side driving truck No. PND 1431, 
rashly and negligently and struck against 
him (Sohan Singh). The occurrence took 
place on a bridge. Sohan Singh received 
fatal injuries and died at the spot. Mela 
Ram claimant, father of the deceased, 
filed a claim petition for recovery of 
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Rs.. 40,000/- from the respondents. The 
claim petition was contested by the res- 
pondents who inter alia pleaded that 
the accident did not take place on 
account of the rash and negligent 
driving of Mohan Singh driver. but 
had taken place on account of burst~ 
ing of a front tyre. It is further pleaded 
that on account of bursting of the tyre, 


the truck went out of control and hit the ` 


cyclist. The Tribunal held that the ac- 
cident took place on account of bursting 
of tyre and, therefore, the respondents 
were not liable to pay any damages. It, 
in view of the aforesaid observation, did 
not give any finding regarding the quan 
tum of damages. Consequently, it dis- 
missed the claim petition. 

3. It is contended by Mr. Tur, learned 
counsel for the appellant, that the respon- 


dents did not disclose as to what was the © 


condition of the tyre when it burst. Ac- 
- cording to him, it was for them to prove 
that. the tyre ‘was in good condition and 
. the accident could not be avoided. The 
learned counsel further submits that in a 
case of this type it is not possible for the 
claimants to give the reasons as to how 
the accident took place. He also submits 
that no evidence was given by the res- 
pondents that the tyre was checked oc- 
casionally and it was in a perfect condi- 
tion. In the circumstances, he forcefully 
urges that the negligence of the respon- 
dents is to be inferred. 


å. I have given thoughtful considera- 
tion to the arguments of the learned coun~ 
sel and find force in it. In claims for 
‘damages, in accident cases, normally the 
rule is that it is for the claimant to prove 
negligence. In some cases the above 
principle may cause hardship to: the 
claimant, because it may be that the true 
cause of the accident lies solely within 
the knowledge of the respondents, who 
caused it. This hardship is, however, 
avoided to'a considerable extent by the 
Maxim res ipsa loquitur. The maxim 
means that an accident may by its nature 
be more consistent with its being caused 
by negligence for which the respondent is 
responsible than by any other causes, and 
that in such a case the mere fact of the 
accident is prima facie evidence of such 
negligence. 


In such cases it is sufficient for the 
claimant to prove accident and therefrom 
a presumption of negligence arises. The 
onus then shifts on to the respondent to 
show that the accident could not be 
avoided at any cost. Adverting to the 
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facts of the present case, tt is evident 
from the evidence of the respondents thaf 
the accident took place on account of 
bursting of the tyre. The main question 
that requires consideration is that at tha 
time of accident in what condition the 
tyre was. This fact could be within the 
knowledge of the driver and the owner 
of the truck. They, however, led no evi- 
dence to show that the tyre was in a per- 
fect condition and it was being examined 
periodically. 


5. Faced with this difficulty the learn- 
ed counsel for respondents sought te 
argue that the photographs -of the acci< . 
dent were on the record and from them 
it was evident that the tyre which burst 
was in good condition. I am not con< 
vinced with this argument. It is not pos- 
sible for me to hold by looking at the 
photographs that tyre was in perfect 
condition. Some evidence should have 
been led to prove the aforesaid fact, Har- 
nam Singh Mechanic, R. W. 1, was pro- 
duced by the respondents, who deposed 
that he found that the front tyre ‘of the 
truck had burst and the vehicle went out 
of control due to its bursting. No ques- 
tion was put to him by the respondents 
about the condition of the tyre. He 
os give us some idea about its condi- 

on, 


Mohan Singh driver, R. W. 4, also did 
not state about the condition of the tyre 
and mileage done by it. There is no evi= 
dence that the tyre was being checked at 
regular intervals in drder to find whether 
it was in a fit condition to be used. It is 


‘needless to say that the tyres of the vehi- 


cles ought to be in a perfect condition so 
that the vehicle may not endanger the 
lives of others travelling on the road. In 
the above circumstances I am of the opin~ 
ion that the respondents have failed to 
discharge the burden of proving that the 
tyre which burst was in perfect condition 
and the accident took place solely on ace 
count of vis major, 


6. Th the above view I am fortified by 
observations in Barkway v. South Wales 
Transport Co. Ltd., (1950) 1 Al ER 392, 
In that case the appellant’s husband was 
killed while travelling as a passenger in 
the respondent’s omnibus, which at the 
time of the accident was being driven at 
a speed of some twenty-five miles per 
hour in a “black-out”. After the offside 
front tyre had burst, the omnibus veered 
across the road and fell over an embank- 
ment. Evidence was given that the cause 
of the bursting of the tyre was an impact 
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fracture due to one or more heavy blows 
on the outside of the tyre leading to the 
disintegration of their inner parts. Such 
a fracture might occur without leaving 
any. visible external mark, but a compe- 
tent driver would be. able to recognise 
the difference between a blow heavy 
enough to endanger the strength of the 
tyre and a lesser concussion. 


The appellant contended that in the 
circumstances the speed at which the 
omnibus was driven was excessive and 
caused it to be thrown off the road when 
‘the tyre burst, that the defect in the tyre 
would have been revealed had adequate 
steps been taken regularly to inspect it, 
and that the respondents were negligent 
in not requiring their drivers to report 
occurrences which might result in impact 
fractures. The respondents contended 
that they had a satisfactory system of tyre 
inspection, which took place twice a week, 
and that impact fractures were so rare as 
to be a negligible risk which the public 
using their vehicles must take. It was 
held :— 


(a) the application of the doctrine of 


res ipsa loquitur, which was no more 
than a rule of evidence affecting onus of 
proof of which the essence was that an 
event which, in the ordinary course of 
things was more likely than not to have 
been caused by negligence was by- itself 
evidence of negligence, depended on the 
absence of explanation of. an accident, but, 
although it was the duty of the respon- 
dents to give an adequate explanation, if 
the facts were sufficiently known the 
question ceased to be one where the facts 
spoke for themselves, and the solution 
must be found by determining whether 
or not on the established facts nentaence 
was to be inferred; 


(b) despite the statements of the res- 
pondents’ witnesses that their system of 
tyre inspection was satisfactory and ac- 
corded with the practice of other omnibus 
companies, the evidence showed that the 
respondents had not taken all the steps 
they should have taken to protect pas- 
sengers because they had not instructed 
their drivers to report heavy blows to 
tyres likely to cause impact fractures: 


(c) the cause of the accident was a de- 
fect of the tyre which might have been 
discovered by due diligence on the part 
of the respondents, and the respondents 
were liable although it was not possible 
to affirm that the fracture would have 
been discovered by the exercise of due 
diligence,” 
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7. After taking into consideration all 
the facts of the case, I am of the view 
that it was for the respondents to show 
that they were not liable for the accident 
but they have failed to do so. 

8. It is next contended by the learned 
counsel for the appellant that the learned 
Tribunal did not give any finding regard- 
ing. the quantum of damages. He submits 


`- that the deceased was a young man of 


21 years of age and was working as a 
teacher in a school. The appellant, ac- 
cording to him, was solely dependent 
upon the deceased. In the circumstances, 
the counsel argues that an amount of 
Rs. 40,000/- be awarded as damages to the 


, appellant. 


9. I have given a deep thought to the 
argument of the learned counsel. The 
appellant produced Mr. Hans Raj Sharma, 
Headmaster, Government Middle School, 
Mehtabpur (A. W..5) to prove that the 
‘deceased was working as a teacher and 
was drawing Rs, 223/- per month as total 
emoluments. The witness proved both 
the facts. He further stated that the de- 
ceased was 21 years of age and was 
enjoying good physique. Mool Raj, Sar- 
panch (A. W. 6) corroborated Mr. Hans 
Raj Sharma (A. W. 5). He further stated 
that the appellant was depending, for his 
living, upon the deceased and that he had 
no other property or means of livelihood. 
He was too old to work as a labourer. 
Mela Ram appellant deposed about all the 
aforesaid facts. He also stated that he 
had a poor physique and could not see 
properly. His two other sons live sepa- 
rately from him with their respective 
families, According to the appellant, the 
deceased was spending on the household 
a and on him (appellant) about 

Rs. 125/- P. M. 


10. From the aforesaid statements, it 
is evident that the deceased was drawing 
Rs. 223/- per month and the appellant was 
living with the deceased. The other: two. 
sons of the appellant have large families 
and are living separately as is evident 
from the statement of Mela Ram, appel< 
lant. They are working as labourers, 
One of them has got four sons and a wife: 
and the other one has two children and 
a wife. From the circumstances, it can 
be safely said that the other two sons may 
not be in a position to support their aged 
father. The deceased out of his income 
might be spending some amount on him- 
self and the balance for family expenses. 
The appellant might be getting benefit of 
Rs. 80/- per month from the deceased. 
The appellant was 65 years of age in 
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July, 1971 when his statement was re- 
corded. He is still alive. In the circum- 
stances, I am of the view that he may 
live for another about ten years. If the 
compensation is worked out at the rate 
of Rs. 80/- per month for a period of ten 
years, it comes to Rs. 9,600/-. Thus the 
appellant is entitled to a compensation of 
Rs. 9,600/- from the respondents. 

11. For the reasons recorded above, I 
partly accept the appeal with propor- 
tionate costs, and grant Rs. 9,600/- to the 
appellant as compensation, Counsel fee 


Rs, 150/-, 
Appeal partly allowed, 
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Charanji Lal and others, Petitioners v. 
Financial Commissioner Haryana, Chandi- 
garh and others, Respondents. 

Civil Misc. No. 664 of 1978 and Civil 
Writ Petn, No. 5435 of 1975, D/- 27-4-1978. 

Constitution of India, Arts. 226 and 227 
— Suppression of material facts — Peti- 
tion, held, liable to be dismissed. 


Mala fide and calculated suppression of 
material facts which, if disclosed, would 
have disentitled the petitioners to the ex- 
traordinary remedy under the writ 
jurisdiction or in any case would have 
materially affected the merits of both the 

interim and ultimate relief claimed — 
Failure to mention all these material 
facts was neither inadvertent nor was oc- 
casioned by any bona fide omission — 
Held that the writ petitioners, in the pre- 
sent case, had by their own conduct dis- 
entitled themselves to the relief which 
they sought to claim. Case law discussed. 

(Paras 10, 13 and 14) 

Anno: AIR Comm., Constitution of 

India (2nd Edn.), Arts. 226 and 32, N. 21. 


Cases Referred: Chronological Paras 
(1968) 70 Pun LR 169 13 
AIR 1953 Punj 193 : (1952) 54 Pun LR 
AIR 1951 All 746 (FB) 12 
AIR 1951 Punj F : (1950) 52 Pun LR 267 

13 


(1917) 1 KB 486 : 116 LT 136, King v. 
General Commr., Income-tax Kensing- 
ton f 11 


J. S. Wasu with N. C. Jain, for Peti- 
tioners; Ishwari Parshad, for Respondents. 


IV/1V/D684/78/CWM 


Charanji Lal v, Financial Commr, (FB) 


A.L R. 


S. S. SANDHAWALIA, J.:— The bane 
of the writ jurisdiction — a calculated 
and designed suppression of material 
facts in order to secure admission and 
interim relief — has come up for pointed 
attention and adjudication in this case. 


2. The facts are now not in serlous dis- 
pute. The six writ-petitioners are 
grandsons of one Moman. They had 
jointly brought this writ petition to pri- 
marily challenge the order of the Collec- 
tor (Agrarian), Kaithal, district Kuruk- 
shetra, dated 17th of April, 1972 (and the 
appellate and revisional order upholding 
the same) whereby he rejected their ap- 
plication, seeking that the area declared 
surplus in the hands of their predecessor- 
in-interest Moman deceased be exempted 
from allotment to the ejected tenants, 
This relief was sought on the ground that 
the said land had been subsequently pur- 
chased by the petitioners from the ven- 
dees of Moman deceased through a pre- 
emption suit which was later on decreed 
in their favour. The Collector vide An- 
nexure P-3 took the view that the area in 
dispute having been sold after July 30, 
1958 by Moman could not be deemed to 
be a bona fide sale by its original owner. 
He further held that the decree obtained 
by the petitioners much later on the 4th 
of April, 1972 was also collusive in 
nature. An appeal filed by all the six 
writ petitioners against the order afore- 
said was dismissed by the Commissioner, 
Ambala Division on the 14th of August, 
1972 vide Annexure P-4 to the writ peti- 
tion. A revision against the said order 
met a similar fate later. 


3. It is no longer in doubt that long 
before the filing of the present writ peti- 
tion, all the petitioners had instituted 
suit ‘No. 744/1972 on the 2nd of May, 1972 
in the Court of the Subordinate Judge 
IIT Class, Kaithal, seeking a declaration 
that the aforesaid order of the Collector 
(Agrarian), Kaithal, dated April 17, 1972, 
annexure P3, and all other proceedings 
regarding the suit land ‘and pertaining to 
the allotment of surplus area etc. were 
void and a nullity and consequently not 
binding upon them. A permanent in- 
junction restraining the defendants from 
interfering with their possession over the 
suit land was also sought. The sult was 
dismissed with costs by the learned Sub- 
ordinate Judge II Class on December 24, 
1974. Against this dismissal, the writ 
petitioners then filed an appeal in the 
Court of the District Judge which was 
again dismissed by Shri V. K. Jain, Addi- 
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tional District Judge on the 17th of Aug. 
1976. No further appeal or revision was 
carried against the aforesaid order of the 
learned Additional District Judge. 


4. The present writ petition was pre- 


ferred on the 16th of Sept. 1975 and came 
up for motion hearings on the following 
day when the dispossession of the peti- 
tioners was stayed and notice of motion 
was issued for Oct. 8, 1975. From the 
subsequent orders of the Motion Bench 
it is plain that the appearance was put 


in on behalf of the official respondents — 


only and the private respondents 4 to 11 
were either not served or in any case 
they did not put in appearance and the 
case was subsequently admitted for hear- 
ing to a Full Bench in view of the con- 
flict of authorities; whilst the stay in 
favour of the petitioner was allowed to 
continue. . 


5. The ‘present civil miscellaneous 
application has been moved on behalf of 
respondents 4 to 10 in the writ petition, 
praying inter alia that the same be dis- 
missed at .the threshold on the short 
ground that there has been a mala fide 
and calculated suppression of material 
facts by the writ petitioners in order to 
over-reach the Court and thereby to pro- 
cure the admission of the writ petition 
and secure interim relief which conse~ 
quently has been granted to them. As 
this ground found favour with us entire- 
ly, we deem it unnecessary to advert to 
the other ground of res judicata upon 
which a similar relief of dismissal was 
also sought. It is for this reason that 
the facts aforesaid have been recounted 
with regard to the former ground alone. 


6. Now it js significant to mention. that 
in the reply filed on behalf of the writ 
petitioners to this civil miscellaneous 
application, the factual stand on behalf 
of the applicants (respondents 4 to 10 in 
the writ petition) is not denied. It has 
been admitted that the civil suit afore- 
said was, in fact, filed by the writ peti- 
tioners and on its dismissal, the appeal 
against the same had also met a similar 
fate. However, it is speciously pleaded 
that the writ petitioners failed to men~ 
tion having filed the civil suit and the 
subsequent appeal under a bona fide 
mistake and had thought that reference 
to the same was not necessary at all. It 
is sought to be averred that there has 
been no deliberate condédealment. 


7. From the. stand it is manifest and 
in fact is not even denied that in the 
writ petition far from there being any 
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express mention, there does not appear 
even the remotest hint about the writ 
petitioners having earlier resorted to 
their ordinary and regular remedy under 
the civil law. Thereby they had sought 
an identical relief and challenged the 
legality and validity of the surplus area 
proceedings arising from the order of the 
Collector (Agrarian), Kaithal vide Ex. P3. 
That identical issues of law and fact had 
arisen between the parties, is evident 
from the following 4 out of the 7 issues 
struck on the pleadings therein :— 

1. Whether the order of allotment in 
favour of defendants is valid and bind- 
ing upon the plaintiffs? O.P.D. 

4. Whether the order of declaring the 
land in suit as surplus is void on the 
grounds mentioned in para 6 of the 
plaint? O.P.P. 

5. Whether the suit is barred by res 


-judicata and on the principles of estop- 


pel? O.P.D. 

6. Whether the present suit does not 
lie on facts and in law as alleged in pre- 
liminary objection No. 1 of the written 
statement? O.P.D. 


8 Equally it is to. be recalled that 


during the pendency of the suit aforesaid, 


the appeal filed by the writ petitioners 
against the order of the Collector had- 
also been dismissed on August 14, 1972. 
Out of the aforesaid issues, the material 
issues Nos. 3, 4 and 6 were decided against 
the writ petitioners. Indeed the learned 
trial Judge came to a categoric finding 
at the close of his judgment that the suit 
for permanent injunction did not lie as 
the plaintiffs (writ petitioners) had not 
come to the Court with clean hands and 
they had played a hide and seek policy 
with the Court 


9. It is, thus, plain that even at the 
stage the writ petition was filed, the peti- 
tioners therein were more than well 
aware that the identical issues of law and 
fact regarding which they claimed relief 
in this Court had already been: conclu- 
sively decided against them in a _ civil 
Court to which they had themselves re- 
sorted. Nevertheless, they deliberately 
and calculatedly suppressed this fact en- 
tirely from the writ Court. There can 
hardly be any doubt that if all these 
facts were candidly disclosed at that stage 
as the writ petitioners were bound to do, 
then the Court would have stayed its 
hands altogether or in any case would 
have been very reluctant and chary to 
grant any interim relief. This is not all. 
In the writ petition it was further aver- 
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red that no other remedy was available 
to the petitioners. This has to be view~ 
ed in the context of the fact that mean- 
while the writ petitioners had then filed 
an appeal against the order of the learn- 
ed Subordinate Judge which to their 
knowledge was pending decision and in 
which also they were seeking the identi- 
cal relief, There can be, thus, no man- 
ner of doubt that the averments in this 
context were deliberately and calculated- 
ly designed to keep the writ Court in the 
dark with regard to these material facts 
and to procure an interim or ultimate 
relief by keeping these facts out of the 
way. It is perhaps equally significant 
that during this interval the writ peti- 
tioners continued. to prosecute their 
remedy by way of appeal before the 
Additional District Judge, Karnal and 
ultimately he dismissed the same on 
merits after considering all the argu- 
ments raised on. behalf of the appellants 
(writ petitioners) on August 17, 1976. 
Nevertheless, this fact: was also not re- 
motely sought to be brought to the notice 
of this Court at any stage on benal of 
the writ petitioners. 


_10. In the aforesaid context, we can- 
not but. hold that there has been a mala 
fide and calculated suppression of mate~ 
rial facts which, if disclosed would have 
disentitled the petitioners to the extra- 
ordinary remedy under’the writ jurisdic~ 


tion or in any case would have materially . 


jaffected the merits on both the interim 
and ultimate relief claimed. We cate- 
gorically reject the plea of the writ peti- 
tioners that the failure to mention all 
these material facts clearly within their 
knowledge was either inadvertent or was 
occasioned by any bona fide omission. 


11. Once the aforesaid finding is arriv« 
ed at, the position of law does not remain 
in any doubt.. In the context of a writ 
of prohibition, Viscount Reading C. J., in 
The King v. The General Commissioner 
for the purposes of the Income Tax Acts 
for the District of Kensington, (1917) 
1 KB 486, observed as follows :— 


“Before I proceed to deal with the 
facts I desire to say this: Where an ex 
parte application has been made to this 
Court for a rule nisi or other process, if 
the Court comes to the conclusion that 
the affidavit in support of the application 
was not candid and did not fairly state 
the facts, but stated them in such a way 
as to mislead the Court as to the true 
facts, the Court ought, for its own pro- 
tection and to prevent an abuse of, its 
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process, to refuse to proceed any further 
with the examination of the merits...... f 
On appeal, Lord Cozens—Hardy M. R. in 
this very judgment, whilst affirming the 
aforesaid view, concluded as follows :—. 
“For these reasons I think that the 


view taken by the Divisional Court was 


perfectly right. The Court, for its own 
protection is entitled to say “We refuse 
this writ of prohibition without going 
into the merits of the case on the ground 
of the conduct of the applicant in bring- 
ing the case before us.” 


12. As in England, so in India, the 
Courts have taken a unanimously con- 
sistent stand in accord with the afore-. 
said principle from the time of the pro-- 
mulgation of the Constitution. Malik 


-C. J., speaking for the Full Bench, in 


Asiatic Engineering Co. v. Achhru Ram, 
AIR 1951 All 746, after an exhaustive 
discussion, observed as follows (at 
p. a0): — 


seavecsts A person obtaining an ex parta 
sae or a rule nisi by means of a peti- 
tion for exercise of the extraordinary 
powers under Art. 226 of the Constitu- 
tion must come with clean hands, must 
not suppress any relevant facts from the 
Court, must refrain from making mis- 
leading statements and-from giving incor- 
rect information to the Court. Courts, 
for their own protection,-should insist that 
persons invoking these extraordinary 
powers should not atttempt, in any man- 
ner, to misuse this valuable right by 
obtaining ex parte orders by suppression, 
misrepresentation or misstatement of 
facts. Applying this principle to the 
present case, we feel that, in this case, 
the petitioner Company has disentitled 
itself to ask for a writ of prohibition by 
material suppression, misrepresentations 
and misleading statements which have 
been found by us above......... rr ia 


13.. Within this jurisdiction, a Division 
Bench in Mr. U. C. Rekhi v. The Income 
Tax Officer, (1950) 52 Pun LR 267: (AIR 


_ 1951 Punj 1) has held that if there is any 


suppression of the material facts on the 
basis of which the writ is sought to be 
claimed, the Court would refuse to grant 
the same without going into the merits. 
This judgment was then followed by 
another Division Bench in Narain Das v. 
The State of Punjab (1952) 54 Pun LR 
366: (AIR 1953 Punj 193). Tek Chand, 
J. in Smt. Bhupinderpal Kaur v. The 
Financial Commissioner (Revenue) Pun- 
jab (1968) 70 Pun LR 169, took even a 


` stricter view in holding that there was 


nd 
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no distinctfon between an averment in a 
petition which is a positive statement of 
fact and an affidavit which. is sworn or 
an affirmed statement reduced to writing. 
He dismissed the writ petition on the 
short ground that a wrong averment in 
the writ petition was made to the effect 
that a notice of motion was served on the 
Tespondents; whilst, in fact,: it had not 
been so done. 

14, Agreeing with the long line of 
precedents and affirming a rule which 
appears to us hoary by usage, we. hold 
that the writ petitioners, in the present 
case, have by their own conduct disen- 
titled themselves to the relief which they 
sought to claim. We dismiss the writ 
petition with costs on this ground alone 
without adverting to merits. 


BHOPINDER SINGH DHILLON, J.:— 
I agree. 
HARBANS LAL, J.:— I agree. 
Petition dismissed, 
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D. S. TEWATIA AND D. B. LAL, JJ. 
Amarjit Singh and others, Petitioners 
v. Financial Commissioner, Taxation, 
Punjab, Chandigarh and others, Respon- 
dents. 

Civil Writ Petn. Nos. 3097 and 3252 to 
8255 of 1977, D/- 2-6-1978. 

(A) Constitution of India, Art. 226 — 
Res judicata and Doctrine of Merger — 
Scope and applicability — Writ Petition 
against revisional order of Financial 

issioner — Dismissal in limine — 
Financial Commissioner has no jurisdic- 
tion to review his previous order. AIR 
1974 Punj 137, Dissented from. (Civil P, C. 
(1908), S. 11) — (Doctrine of Merger) — 
(Punjab Security of Land Tenures Act 
(10 of 1953), S. 24). 


The doctrine of merger is well recog- 
nised in law and has a direct bearing on 
the principle of res judicata as the objects 
to be achieved by the application of this 
doctrine are twofold: (a) to avoid multi- 
plicity of proceedings, and (b) to achieve 
the finality in decision. The rule of res 
judicata has always been applied to a 
decision of High Court in writ petition. 
The basis on which the rule of res judi- 
cata is founded, is on a principle of pub- 
lic policy. The doctrine of merger comes 
în when the decision of the inferior 
Court merges with the decision of the 
Superior. Court and thereafter if anybody 
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wants to challenge that decision, he is 
to direct his efforts against the decision 
of the Superior Court. This question 
very often arises whenever a challenge 
is made to the decision arrived at and 
a question of limitation arises or a ques- 
tion of jurisdiction crops up. It may as 
well be that a dispute arises as to what 
were the questions of fact and law decid- 
ed by the Court. For all these considera- 
tions one. has to look into the decision 


_of the superior Court and it is that deci- 
_ Sion which prevails over the decision of 


the inferior Court. It is settled that the 
High Court is a superior Court as com- 
pared to the. Financial Commissioner. 
The doctrine of mérger cannot be made 
to depend on any conception of hierarchy 
of Courts so long it is held that the 
superior Court was competent to go into 
the very same question which arose be- 
fore the inferior Court. It could be in 
ordinary revision or appeal, or it could be 
a constitutional remedy or it could be a 
writ petition filed in the High Court. 
(Para 4) 
The Financial -Commissioner by its 
Order D/- 2-4-1976 acting in revision re- 
versed the order of the Revenue autho- 
rities below dismissing the petitioner 
land-owners application for ejectment of 
tenants (Respondents 2 & 3) under S. 9 
(i) (ii) Punjab Security of Land Tenures 
Act, 1953. A writ petition against the 
order of the Financial Commissioner was 
dismissed by the High Court in limine 
on 5-5-1976 and thereafter the petitioner 
land owner came into possession by reject- 
ing the tenants. The tenants (Respon- 
dents 2 & 3) thereupon applied for re- 
view of the ‘Financial Commissioners 
order D/- 2-4-1976 on a new ground viz. 
that they were allottees of disputed land 
within meaning of para 13 of the Punjab 
Utilisation of Surplus Area Scheme 1973. 
The review was allowed and Respondents 
2 and 3 were held to be allottees not 
liable to ejectment, The petitioner chal- 
lenged this order in the present writ 
petition. 


Held that the doctrine of merger was 
applicable to the instant case and the 
previous order of the Financial Commis- 
sioner D/- 2-4-1972 merged - with the 
order of the High Court dismissing the 
writ petition against that order in limine. 
Unless that in limine decision of the High 
Court was set aside in any one of the 
three modes prescribed by AIR 1967 Puni 
28 (FB) it stood and controlled the field 
between the parties and could not be set 
aside by inferior court even though it 
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may exercise the statutory remedy by 
way of review. It followed that the 
Financial Commissioner had no jurisdic- 
tion to review ‘his previous order and 
therefore, the order of the Financial 
Commissioner had to be quashed. AIR 
1974 Punj 137 Diss. from. AIR 1958 SC 
1036 and 1969 UJ (SC) 351 and AIR 1970 
SC 1, Ref. (Paras 7, 8, 11) 

Anno: AIR Comm. Const, of India, 
(2nd (1974) Edn.), Art. 226, N. 58A, 42 (ON 
Civil P. C. (9th 1976 Edn.), S. 11, N. 2, 
28; S. 96, N. 25. 


(B) Punjab Land Reforms Act (10 of 
1973), Ss. 8, 10 & 11 — Punjab Utiliza- 
tion of Surplus Area Scheme (1973) Paras 
10 and 13 — Resettled tenants on surplus, 
area under Punjab Law read with Para 13- 
of Scheme — Whether allottees and not 
tenants. 


The process of utilisation of ees 
area under Punjab Act (10 of 1953), was 
complete no sooner the ejected tenant 
under S. 9 (1) (i) was resettled under 
S. 10-A of that Act. Under the Punjab 
Land Reforms Act, 1972, however, the 
utilisation of surplus area could only be 
held complete when the rights of owner- 
ship were conferred upon the tenants. 
Under Para 13 of the Scheme a tenant 
resettled on the surplus area under the 
Punjab Law is deemed allottee of the 
land in accordance with the provisions 
of the Scheme. The logical consequence 
is that he is capable of purchasing the 
land from the State Government by pay- 
ing its price as laid down under para 10 
of the scheme. Since the landlord is 
already paid the price of the land under 


S. 10 of the Punjab Land Reforms Act, . 


1972, it is the Government which has to 
receive the price from the tenant. This 
being the position, the utilisation of the 
surplus area under the Punjab Land Re- 
forms Act, 1972 is only complete in res- 
pect of the resettled tenant provided 
para 13 of the scheme is applied in his 
case and he is made to pay the price to 
the State Government and proprietary 
rights are conferred on him. Therefore, 
the tenants resettled on the surplus. area 
in this case were allottee of Government 
till they paid the price and were not 
tenants liable to ejectment. AIR 1978 
Punj & Har 252, Rel, on. (Paras 9, 10) 
Cases Referred: Chronological Paras 


a Fe Punj & Har 252: 1977 Puni g” 
AR 1974 Punj 137: 1973 Pun LJ esi 


3,4,8 
ATR 1970 SC 1 6 
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AIR 1967 Punj 28 (FB) 7, 8 
AIR 1958 SC 1036 | -5 


Kuldip Singh with S. S. Sher Gill, for 
Petitioners; G. S. Bains, A. A. G. Punjab 
(for No. 1) and N. L. Dhingra with B. S, 
Shant, for Respondents. 


D. B. LAL, J.:— These five writ peti-« 
tions, (C. W. P. No. 3097 of 1977, 3255 of - 
1977, 3254 of 1977, 3253 of 1977 and 3252 
of 1977) deal with a common question of 
law and fact and hence can conveniently 
be disposed by a single judgment. The 
petitioners claim to be land-owners - of 
different parcels of land situate in village 
Mehmood Khera, Tehsil Muktsar, District 
Faridkot. The land originally belonged 
to one Balwant Singh who died on Jan. 
13, 1967 and the petitioners became 
owners by succession and respondents 2 


. and 3 are tenants and since they failed 
‘to pay rent from Rabi 1968 to Kharif 


1970, and also failed to cultivate the land 
properly, and thus they rendered it unfit 
for cultivation, the petitioners filed ‘an 
application under S. 9 (1) (ii) of the 
Punjab Security of Land Tenures Act 
for the ejectment of: the respondents 2 
and 3. The plea of the respondents 2 and ~ 
3 was that they had paid rent to one 
Paras Ram, who held power of attorney 
from the petitioners. The plea prevailed 
with the Assistant Collector and the 
application of the petitioners was dis- 
missed on January 24, 1972. Thereafter 
the petitioners filed appeal before the 
Collector, Faridkot, which too was dis- 
missed. Thereafter a revision petition 
was filed before the Commissioner, 
Patiala Division, which was also dismiss- 

ed in the year 1973. Finally a revision 
was filed by the petitioners before tha 
Financial Commissioner Punjab, respon- 
dent No. T and by his order dated April 
2, 1976 the plea of the petitioners was . 
accepted and the order of ejectment was . 
passed against the respondents 2 and 3 
from the land in dispute. Being dissatis- 
fled with the order of the Financial Com-~ 
missioner, the respondents filed a Civil 
Writ Petition before the High Court, 
which was dismissed in limine by a Divi- 
sion Bench on May 5, 1976. After the 
judgment was pronounced in the Civil 
Writ Petition, respondents 2 and 3 were 
ejected from the disputed land and pos~ 
session was delivered to the petitioners, 
Since then, the petitioners are in posses- 
sion over the land. Respondents 2 and 3, 
however, became active once. again and 


filed an application for review before tha 
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Assistant Collector, Muktsar, stating that 
they were resettled tenants over the sur- 
plus land of which the original owner 
was Balwant Singh, and under para 
No. 13 of the Punjab’ Utilisation of Sur- 
plus Area Scheme, 1973 (hereinafter to 
be referred as ‘the Scheme’) they were 
not the tenants and as such could -not 
be ejected from the land. The said appli- 
cation was, however, dismissed by the 
Assistant Collector. Thereafter respon- 
dents 2 and 3 filed review application 
before the Financial Commissioner, res- 
pondent No. 1, on the very same ground 
and succeeded. The Financial Commis- 
sioner held that he can review his previ- 
ous order and held respondents 2 and 3 
to be allottees of the disputed land with- 
in the meaning of para 13 of the Scheme 
and as such they were not liable to eject- 
ment. The petitioners contended that the 
order of the Financial Commissioner, 


Annexure P-1, which was confirmed by - 


the High Court in the Civil Writ Peti- 
tion could not be reviewed by the Finan- 
cial Commissioner. It was no longer the 
order of the Financial Commissioner but 
had merged into the order of the High 
Court and the Financial Commissioner 
had no jurisdiction to review that order. 
Besides, it was also contended that the 
review application was barred by limita- 
tion as prescribed under S. 82 (1) (b) of 
the Punjab Tenancy Act. Therefore, the 
petitioners claimed for a Writ in the 
nature of Certiorari quashing the order 


Annexure ‘P-2’ of the Financial Com-. 


missioner, respondent No. 1, whereby he 
reviewed his previous order and held 
respondents 2 and 3 to be allottees and 
not tenants under the petitioners. 

2. The contentions of respondents 2 
and 3 are that they were ejected tenants 
under S. 9 (1) (i) of the Punjab Security 
ef Land Tenures Act, 1953 (hereinafter 
to be referred to as Act No. X of 1953) 
and under S. 10-A of this Act, they 
were to be resettled as tenants over the 
surplus area of the said Balwant Singh. 
That being so, under Para No. 13 of the 
Scheme, they were rightly held to be 
allottees and not the tenants. Since the 
previous order of the Financial Commis- 
sioner was obviously illegal, the same was 
set aside in review before the same 
authority. In fact respondents 2 and 3 
could not urge the said contention before 
the Assistant Collector, Collector, Com- 
missioner and the Financial Commissioner 
and even in the High Court due to a 
mistake committed by their counsel. It 


was only later on that they learnt about 
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the plea and hence got the matter re- 
viewed by the Financial Commissioner. 
The Financial Commissioner had in fact 
condoned the delay, whatever committed 
in filing ‘the review application and as 
such the same was competent before 
him. Regarding the merger of the order 
of Financial Commissioner with the 
order of the High Court in the Civil Writ 
Petition, it was submitted that since the 
petition was dismissed in limine and the 
present plea was not contended in that 
petition, the order of the -High Court 
could not be deemed to have decided 
this plea and as such the Financial Com- 
missioner was at liberty to review his 
previous decision. In fact he had not 
reviewed the order of the High Court 
but he had reviewed his own order for 
which he had the jurisdiction. It was 
also stated that it was an admitted case 
between the parties that respondents 2 
and 3 were resettled tenants within the 
meaning of S. 10-A (a) of the Act 
No. X of 1953. On these allegations it 
was contended that the writ petitions 
have no force and that the same be dis- 
missed. 

3. As the said pleadings would indi- 
cate the main contention between the 
parties is as to whether the previous 
order. of the Financial Commissioner mer- 
ged with the order of the High Court 
dismissing the writ petition in limine. If 
that is so, could the Financial Commis- 
sioner exercise his power of review as 
it directly mnegatived the order of the 
High. Court. Shri Nand Lal Dhingra, 
the. learned counsel for the respondent, 
in that connection relied on a decision of 
this Court in Rajwant Singh v. The 
Financial Commissioner, Haryana, 1973 
Punj LJ 681: (AIR 1974 Punj 137). A 
learned Judge of this Court was dealing 
with a case, where the allotment in 
favour of a displaced person was cancel- 
led by the Chief Settlement Commis- 
sioner. Against the order of the Chief 
Settlement Commissioner, a Writ Peti- 
tion was filed in the High Court and the 
same was dismissed in limine. There- 
after the aggrieved party filed a petition 
under S. 33 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954, before the Central Government. 
The argument raised was that the order 
of the Chief Settlement Commissioner 
had merged with the order of the High 
Court and as such the Central Govern- 
ment could not review that order under 
S. 33 of that Act. It was also argued 


that the decision in the writ petition 
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operated as res judicata between the 
parties. While repelling this argument, 


the learned Judge observed that the ` 


principle of merger of order is only ap- 
plicable where a statutory remedy by 
way of appeal or revision is provided in 
the statute, and in a hierarchy of Courts 
or tribunals. According to the learned 
Judge, the remedy under Arts. 226 and 
227 of the Constitution is not an ordinary 
remedy but an extraordinary remedy and 


in exercise of that jurisdiction the High - 


Court can either grant the petition as a 
whole, or in part or dismiss the ‘ writ 
petition. It does not affirm the order of 
the Tribunal impugned in the writ peti- 
tion when the petition is dismissed. The 
principle of merger of order of the in- 
ferior Court with the order of the supe~ 
rior Court is: wholly inapplicable to an 
order under Arts. 226 and 227 of the.Con- 
stitution. Being fortified with this obser- 
vation of the leamed Judge, Shri 
‘Dhingra contended that the decision of 
the High Court in the present dispute 
was not as a result of appeal or revision 
to that Court. The High Court exercised 
extraordinary. jurisdiction under Art. 226 
and as such the decision of the Financial 
Commissioner did not merge in the deci- 
sion of the High Court. Shri Dhingra 
also relied on other observations of the 
learned Judge in that case, inasmuch as 
it was held that. a decision of dismissal 
in limine of the writ petition being not 
a decision on merits did not operate as 


res. judicata. At the same time the learn<. 


ed Judge held that such a dismissal 
would, however, bar a second petition on 
the same facts in the High Court. A 
further point was raised by Shri Dhingra 
that the statutory remedy of review pro- 
wided under S. 82 of the Punjab Tenancy 
Act was not barred even though the High 
Court had dismissed the writ pennon in 
Mome 


4. The doctrine of merger is well re- 
cognised in law. Much less to say, the 
doctrine has a direct bearing on the prin- 
ciple of res judicata, as the objects to be 
achieved by the application of this doc- 
trine are twofold: (a) to avoid multipli- 
city of proceedings, and (b) to achieve 
the finality in decision. The rule of res 
judicata has always been applied to a 
decision of High Court in writ petition, 
The basis on which the rule of res judi- 
cata is founded, is on-a principle of public 
policy. It is in the interest of public 


that finality is attached to a binding 
decision pronounced by a Court of com- 
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petent jurisdiction and it is also in the 
public interest that individuals should not 
be vexed twice over for the same litiga 
tion. The doctrine of merger comes in 
when the decision of the inferior Court 
merges with the decision of the Superior 
Court and thereafter if anybody wants 
to challenge that decision, he is to direct 
his efforts against the decision of. the 
Superior. Court. This question. very 
often arises whenever a challenge is made 
to the decision. arrived at and a question 
of limitation arises or a question of juris- 
diction crops up. 













questions of fact and law decided by the 
Court. For all these considerations one 
has to. look into the decision of the supe- 
rior Court ‘and it is that decision which 
prevails over the decision of the inferior 
Court. It is settled that the High Court 
was a superior Court as compared to the 
Financial Commissioner. The learned 
Judge who decided Rajwant Singh (AIR 
1974 Punj 137) (supra) emphasised on the 


of merger cannot be made to depend on 

any such conception,- so long it is held 
that the superior Court was competent 
to go into the very same question which 
arose before the inferior Court. 


could be a writ- petition filed in the High 
is nevertheless correct tha’ 
the High Court had also exercised the 
statutory jurisdiction under. Art. 226, 
Therefore, the decision ‘of the High Court 
being the decision of a Superior Court, 
if it deals with the very same question 
of law and fact, which had culminated in 
the decision of the Financial Commis< 
sioner, then in our opinion the decision 
of the Financial Commissioner positively. 
merged in the decision of the High Court, 
Therefore, the emphasis of Shri Dhingra 
on the basis of Rajwant Singh (supra), 
that the High Court did not fall within 
the hierarchy of Courts starting from 
Assistant Collector and ending with the 
Financial Commissioner and that tha 
High Court exercised extraordinary 
jurisdiction in writ petition, would be of 
no consequence. This is so spelled out 
from so many other decisions of the 
Supreme Court in which the plea of 
merger was successfully raised and up- 


held by that Court. Even the concep. 
tion of a statutory remedy under a differ~ 
ent statute would be of no avail, The 
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contention of Shri Dhingra is that be- 
cause of that statutory remedy the deci- 
sion by a superior Court even on merits, 
would be brushed aside by an inferior 
Court provided the latter exercises 
jurisdiction under a statute and a speci- 
fic remedy is given. This would not 
only be against the public policy, but 
would also greatly affect the doctrine of 
res judicata and would confer jurisdic~ 


tion on inferior tribunals to set at naught . 
the decisions of superior Courts including,. 


of the High Court in. writ jurisdiction. 
This could not conceivably be the posix 
tion. 


5. The question of merger arose in 
several cases before the Supreme Court, 
In Sita Ram Goel v. Municipal- Board, 


Kanpur, AIR 1958 SC 1036, the Supreme | 
Court was deciding a case in which ‘a. 


municipal overseer was dismissed under 
a resolution of the Municipal Board. The 
order of dismissal was communicated to 
the municipal overseer, He appealed to 
the Government against that order. The 
Government dismissed the appeal. There- 
after, the municipal overseer filed a suit 
challenging his dismissal. The question 
arose whether the suit was time-barred 
and the period would commence from the 
date of the dismissal of the plaintiff. It 
was contended that the resolution of tha 
municipal board merged imto the deci- 
sion of the Government in appeal and 
hence the limitation should start from 
the date of the dismissal of the appeal. 
Their Lordships observed (at p, 1039 
Para 13) :— 


“The special resolution passed by the 
Board dismissing the plaintiff could not 


be equated with a decree inasmuch as. 


departmental enquiries even though they 
culminated in decision on appeals or revi~ 
sion could not be equated with proceed- 
.ings before the regular Courts of law, 
Hence it was not possible to apply the 
principle relating to decrees and hold 
that though the cause of action for the 
suit arose on the date on which the order 
of the board was communicated to the 
plaintiff, the filing of the appeal with- 
‘in the prescribed period of limitation sus~ 
pended that cause of action and merged 
that cause of action in the cause of action 
which would accrue to him on the deci» 
sion of his appeal by the State Govern~ 
men 


6. It Is obvious that the doctrine of 
merger was not applied because it was 
held that the proceedings could not be 
equated with proceedings before -a regu- 
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lar Court of law. In other words if the 
proceedings were before the regular 
Courts of Law, the principle of doctrine 
of merger would have applied. In Som- 
nath Sahu v. The State of Orissa, 1969 
UJ (SC) 351, the Court was dealing with 
a case of a person dismissed for mis- 
conduct. He appealed to the State Gov- 
ernment and ‘in that occupation the 
Supreme Court, observed :— 


“Since the appellant preferred an ap- 
peal to the State Government against 
the order of respondent No. 4, the order 
of respondent No. 4 has merged in the 
Appellate decision which alone subsists 
and is operative in law and is capable 
of enforcement. Unless the Appellant is 
able to establish that the Appellate deci- 
sion of the State Government is defective 
in law, he will not’ be entitled to the 
grant of any relief. XKXXXXXXXXXX 
XX xX xX x x As a result of the confirma- 
tion or affirmation of the decision of the 
Tribunal by the appellate authority the 
original decision merges in the appellate 
decision and it is the appellate decision 
alone which is subsisting and is opera- 
tive and capable of enforcement.” 


Apparently there was no question of 
hierarchy of Courts in that decision. The 
simple proposition was laid down that 
the decision of the inferior Court merges 
with the decision of the superior Court ` 
and in a subsequent proceeding, the deci- 
sion of the superior Court alone can be 
taken into consideration. The question 
of merger again arose before the Supreme 
Court, in Shankar Ramchandra Abhyan- 
kar v. Krishanaji Dattatraya Bapat, AIR 
1970 SC 1. It was a case under the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 and the High 
Court dismissed the revision filed under 
the Act. ‘Thereafter a writ petition was 
filed under Arts. 226/227 of the Consti- 
tution. The revision before the High 
Court was against the order of appellate 
authority under that Act. The Court 
held that the order of the Appellate 
Authority merged in the order of the 
High Court in revision, as the latter was 
an order by a superior Court and as such 
one had to deal with the order of the 
High Court and not with the order of 
the Appellate Authority. As such before 
the High Court the writ petition was 
directed against the very same order, 
which was passed by the High Court in 
revision under S. 115 of the Civil Proce- 


dure Code. It was observed that the 
order of the appellate Co became 
igh Court 


merged with the onde of the 


te 
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in revision and, therefore, the appellate 
order could not be challenged by another 
set of proceedings in the High Court 
under Arts, 226 and 227 of the Constitu- 
tion. The Court further observed ‘that 
the principle of merger of orders of in- 


ferior Courts would not become affected ° 


or inapplicable by making any distinction 
between a petition for revision or an 
appeal. ' 


.T. As regards the contention of Shri . 


' Kuldip Singh, the learned counsel for the 
petitioners, that the decision by the High 
Court has become res judicata between 
the parties, Shri Dhingra ‘contended that 

the said decision being in-limine was not 
` on merits and: as such cannot operate as 
res judicata. There is consensus in the 
judicial authorities that a similar peti- 
tion on the same facts could not be filed 
in the High Court. The decision in limine 
can only be set aside in one of the three 
modes referred to by their Lordships in 
Bansi v. Additional Director, Consolida- 
tion of Holdings, Rohtak, AIR 1967 Punj 
28 (FB). A Full Bench of this Court was 
dealing with the applicability.. of the 
principle of res judicata to a decison in 
writ petition. It was held that when a 
petition under Art. 226 of the Constitu- 
tion had been dismissed in limine, it can- 
not be revived by the same petitioner by 
another petition in which substantially 
the same allegations are made again. 
But such a dismissal in limine, not on 
merits, but for the laches or on the 
ground of availability of alternate remedy 
does not bar the second petition under 
Art. 32, the reason being that an order 
under Art. 226 by the High Court is not 
final so far as the Supreme Court is con- 
cerned and not only such order is ap- 
pealable to the Supreme Court, but the 
aggrieved party may, in proper cases, 
after failing in the High Court, approach 
the Supreme Court under Art. 32. At 
the same time their Lordships emphasised 
that the in limine order passed by the 
High Court is final so far as that Court 
is concerned and it can be challenged 
either by way of review petition, or by 
taking steps to file an appeal to the Su- 
preme Court, or of course, by having 
recourse to a petition to the Supreme 
Court under Art. 32 of the Constitution. 
To entertain the second petition on the 
same grounds would amount to bypass- 
ing the recognised legal procedures. 
According to their Lordships, such a 
course would also be wrong not only on a 


legal principle but also on grounds of 
propriety and public policy, which subject 
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to the well recognised exception, requires 
finality of judicial proceedings so far as 
the same Court is concerned, Therefore, 
the decision of the High Court in limine 
in the instant case was final and can be 







set aside in one of the defined modes, that 
decision subsists and cannot be reviewed 
by any inferior Court. The controversy 
that the decision of the High Court was 
in limine and hence could be held not be 


as could be deemed to have been decided 
against the respondents 2 and 3, At any 
rate, the decision of the Financial Com- 
missioner cannot be upheld because the 
in limine decision of the High Court still 
retains its authority and it does affect the 
rights and obligations between the par- 
ties. 


8. We are, therefore, in respectful dis- 
agreement with the decision of this Court 
in Rajwant Singh (AIR 1974 Punj 137) 
(supra) inasmuch as the learned Judge 
refused to apply the doctrine of merger 
to a decision by the High Court in writ 
jurisdiction. Similarly we are of the 
firm opinion that unless the in limine de- 
cision of the High Court is set at naught 
in one of the modes delineated in Bansi 
(ATR 1967 Punj 28) (FB) (supra) the said 
decision stands and controls the field 
between the parties. The decision, even 
if in limine, cannot be set aside by an in- 
ferior Court even though it may exercise 


the statutory remedy by way of review, 
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9. As regards the contention of the 
respondents 2 and 3 that they were allot- 
tees and not tenants so that they could 
not be evicted under S. 9 (1) (ii) of the 
Act No. X of 1953, there appears to be no 
exception. It is admitted case between 
the parties that the respondents 2 and 3 
were settled tenants on the surplus areas 
within the meaning of S. 10-A, having 
been ejected under ‘S. 9 of that Act. Under 
S. 10-A, the State Government was com- 
petent to utilise any surplus area for the 
resettlement of tenants ejected under 
Cl. (i) of sub-sec. (1) of S. 9. Respon- 
dents 2 and 3 belonged to that category 
of tenants. Under S. 18, respondents 2 
and 3 had a right to purchase the land 
provided they satisfied the conditions 
laid down in that section. It is manifest 
they have not purchased the land as yet. 
The utilisation of surplus area under Act 
No. X of 1953 was obviously the resettle- 
ment of tenants on such area with a sub- 
sequent right to purchase the land con- 
ferred on them under S. 18. The Punjab 
Land Reforms Act 1972 repealed Act No. 
X of 1953 and the conception of utilisa- 
tion of surplus area underwent a drastic 
change under that Act. In Act No. X of 
1953, the land-owners never ceased to be 

wners of the land as such. That status 
no doubt continued until under S. 18 of 
that Act, the tenant exercised his right 
of purchase. The process of utilisation 
was complete no sooner the ejected tenant 
under S. 9 (1) (i) was resettled under 
S. 10-A of that Act. Under the Punjab 
Land Reforms Act, 1972, however, the 
utilisation of surplus area could only be 
held complete when the rights of owner- 
ship were conferred upon the tenants. 
Therefore, under S. 8 of that Act, the 
land was vested in the: State Government 
after delivery of physical or constructive 
possession to the Government. Under 
S. 10 of the Act, the State Government 
had to pay compensation to the land- 
owner. Section 11, the relevant portion 
of which is reproduced below, does con- 
template utilisation of surplus area only 
when conferment is made of right of 
ownership on the tenant :— 


"11l. Disposal of surplus area — (1) the. 


surplus area, which was vested in the 
State Government under $S. 8, shall be at 
the disposal of the State Government. 


(2) The State Government may, by 
notification in the official Gazette, frame 
a scheme for utilizing the surplus area 
under the Punjab Law, the Pepsu Law 
or this Act by,— 


Amarjit Singh v. Financial Commr, Taxation 


[Prs. 9-10]: P.& H. 335. 


(a) conferment of rights of ownership 
on tenants in respect. of such land as is 
comprised in the surplus area of the 
landowner of such a tenant; and 

XXXX KXXX KXXX” 

10. It is manifest that section contem- 
plated resettled tenants sitting over sur- 
plus area and the scheme was meant to 
confer rights of ownership on such 
tenants. This was the mode of utilisation 
of surplus area provided for in the Act. — 
Under S. 8, the expression “which has 
not been utilised till the commencement 
of this Act” referred to such surplus area 
over which tenants were settled but rights 
of ownership were not conferred. Under 
sub-sec, (6) of S. 11, the utilisation of any 
surplus area before the commencement 
of this Act wil not affect the right of 
tenant to purchase land in accordance 
with the provisions of S. 15 or the right 
of the landowner to receive rent from the 
tenant settled on the surplus area till the 
tenant becomes the owner thereof. It is 
abundantly clear that sub-sec. (6) safe- 
guards the right of the resettled tenant 
to purchase land provided he satisfied the 
conditions laid down in S. 15. So long as 
they do not purchase the land, the right 
of landowner to receive rent from such 
tenants is also safeguarded. This would 
obviously be in a situation when the 
landowner has not received the compen- 
sation under S. 10 of the Act. Accord- 
ingly, we were referred to para. 13 of the 
scheme and ‘under that para, a tenant re- 
settled on the surplus area under the 
Punjab Law is deemed allottee of the 
land in accordance with the provisions of 
the scheme. The logical consequence is 
that he is capable of purchasing the land 
from the State Government by paying its 
price as laid down under para. 10 of the 
scheme. Since the landlord is already 
paid the price of the land under S. 10 of 
the Punjab Land Reforms Act, 1972, it is 
the Government which has to receive the 
price from the tenant. This’ being the 
position, the utilisation of the surplus 
area under the Punjab Land Reforms Act, 
1972 is only complete in respect of the 
resettled tenant provided para. 13 of the 
scheme is applied in his case and he is 
made to pay the price to the State Gov- 
ernment and proprietary rights are con- 
ferred on him. The respondents 2 and 3 
could, therefore, be made subject to these 
provisions and they were allottees and 
not tenants. In that connection, Shri 
Dhingra referred to Swaran Singh v. 
Financial Commissioner, Revenue, Pun- 


Jab, 1977 Pun LJ 413 : (AIR 1978 Puni 
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and Har 252) a decision by this Court 
junder paras. 10 and 13 of the scheme with 
reference to Ss. 8 and 11 of the Punjab 
Land Reforms Act, 1972.’ In that deci- 
sion, the resettled tenants on surplus area 
under the Punjab Law were held to be 


allottees of Government on 4-7-1973, the ` 


date on which the scheme came into force. 
As such, they ceased to be tenants of the 
landowner and were not Hable to be 
ejected even in execution of a decree ob- 
tained before the Punjab Land Reforms 
Act, 1972 came into force, The ratio of 
that decision applies — to ae present 
tenants. 


iL. However, in view ‘of our finding 


arrived at on the preliminary objection . 


as to the- jurisdiction of the Financial 
Commissioner to review his order which 
had merged in the. order of the High 
Court, this writ petition cannot but suc- 
ceed. In fact, the order of the Financial 
Commissioner, Annexure ‘P-2’, was with- 
out jurisdiction and hence it is quashed. 
These writ petitions are, therefore, allow- 
' ed with costs: Counsel’s fee in each peti- 
tion to be assessed at Rs. 200/-. In view 
of R. 1-A of O. XXVII-A of the Civil P. C., 
we also decided to give a notice to the 
Government Pleader and duly heard him 
before arriving at this decision. 

12, This decision is being given in 


Civil Writ Petition No. 3097 of 1977 and ` 


shall govern the decision in the other 
connected writ petitions. A copy of this 
judgment shall be kept on the record of 
the atiae connected writ petitions. 
Petitions allowed, 
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M/s.. The Jullundur Ex-Servicemen 
Motor Transport Co-operative Society 
Ltd., Appellant v. The General Assurance 
Society Ltd., Calcutta and another, Res- 
pondents, 


F. A. F. O. No. 149 of 1971; Civil: Mise, . 


Nos.. 862-CII and 716-CIL of 1977, D/- 
28-2-1978." 
(A) Carriers Act (3 of 1865), S. 10 — 


Service of notice under — Propriety —. 


Service of notice sine qua non for institu- 
tion of suit against common carrier — 
Question whether certain letter sent by 
plaintiff to defendant amounted to notice 





*(Appeal against o order of S. N. Parkash, 
Sr. Sub. J., Hissar, D/- 30-4-1971). 


GV/HV/D158/78/DHZ 


~“ 


J. E. M. T. Co-op, Socy. v. Gen, ‘Assurance Socy. 


. mentioned in the plaint. 
.was no mention of the notice in the plaint, 


_the proceedings. 


A.L R. 


under S, 10 — Arbitrator referring ques- 
tion to Court under S. 13 (b), Arbitration 


_ Act and holding according to view of 


Court that the letter satisfied require- 
ments of S. 10 — Held award of arbitra- 
tor could not be assailed on ground of 
want of notice under S. 10. (Para 9) 
` Anno: AIR Manual (3rd Edn), Carriers 
Act, S. 10, N. 1. 
(B) Carriers Act (3 of 1865), S. 10 — 

Non-mention of service of notice under 


S. 10 im suit against common carrier — 
Effect, 


Section 10 does Rot provide that the 


fact regarding service of notice should be 
Even if there 


the plaintiffs had the right to prove that 
a notice under S. 10 was duly served upon 
the defendant. ; (Para 11) 

Anno: AIR Manual (ara Edn.), Carriers 
Act, S. 10, N. 1. 


(C) Arbitration Act (10 of 1940), S. 30 
~- Award not invalid for want of-reasons, 


It is true, that the opinion of the Court ' 
given under S. 13 (b) is not binding on the. 
Arbitrator but if he accepts it, it cannot 
be held that he misconducted himself. It 
is for him to give or not to give reasons 
for it. An award cannot be set aside be~ - 
cause he did not give reasons in it for ac- 
cepting the opinion of the. Court. 

(Para 12) 

Anno: AIR Manual (3rd. Edn.), Arbitra- 
tion Act,.S. 30, N. 19. 

(D) Carriers Act (3 of 1865), S. 100 — 
Service of notice by assured — Whether 


insurer required to serve another . notice, 


The insurer is entitled to institute a 
suit in the name of the assured after 
making the payment of the claim to him, 
The rights of the insurer flows from those 
of the insured. After the service of notice 
under. S. 10 by the assured, it was not 
necessary for the insurer to serve another 
notice on the carrier. (Para 14) 

‘Anno:.AIR Manual (3rd Edn.), Carriers 
Act, §.-10, N. 1. 

(E) Arbitration Act (10 of 1940), S. 30 —= 
Powers of Court to set aside award. 


The award ordinarily is final and con« 
clusive. The Civil Court which is entrust- 
ed with the powers to set aside an award 
under S. -30 does not exercise appellate 
‘powers. It also cannot go into the matter 
as to how the evidence of the parties has ' 
been appreciated by the Arbitrator, It 
can only interfere with the award if the 
Arbitrator has misconducted himself or 
The award can, howa - 
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ever, be set aside on the ground of error 
of law on the face of award only. 
. (Para 15} 
Anno: AIR Manual. (8rd Edn.); Arbitra- 
ion Act, S. 30, N. 35, © 
(F) Arbitration Act (10 of 1940), S. 30 
— Application under — New points. 
Where certain pleas were not taken by 
the defendant, before the arbitrator he 


cannot be allowed to raise them in the. 


application under S. 30 for the first time. 
AIR 1963 Punj. 56, Rel. on. (Para 17) 


Anno: AIR Manual (8rd Edn.), Arbitra- 


- tion Act, S. 80, N. 3 
Cases Referred: ‘Chronological Paras 


AIR 1977 SC.2014 `. 18 
AIR 1973 SC 281 . 13 
1968 Acc CJ 296 (Bom}j 13 ` 
AIR 1967 SC 1032 `. 18 
AIR 1963 SC 1685 `> `> 17 
AIR 1963 Punj 56 ; 17. 


M. K. Mahajan, for Arline L. M. 
Suri, for Respondents. 


JUDGMENT :— Briefly the facts of this 


ease are that Messrs Fatehabad Cotton, 
Ginning & Pressing Factory, plaintiff No. 2, 
a registered firm under the Indian Part- 
nership Act, booked two consignments of 
cotton, comprising 100 bales and 75 bales, 


from Mandi Dabwali, situated. in the. 


erstwhile State of Punjab (now in Har- 
yana), to Rampur (Uttar Pradesh) with 
the Jullundur <Ex-Servicemen Motor 
Transport Co-operative Society Ltd. (de- 
fendant) vide two receipts dated May 26, 
4967. It got the consignments insured 
with the General Assurance Society Ltd. 
(plaintiff No. 1). These. were burnt at 
Delhi-U, P. border. The burnt goods 
were sorted out, surveyed and disposed. of 
under the supervision of all the parties 
concerned. It is alleged that plaintiff 
No. 2 suffered a loss of Rs. 48,689/-. 
Plaintiff No. 1, it is further alleged, settled 
and paid the claim of plaintiff No. 2 who 
executed deed of subrogation in favour 
of plaintiff No. 1. Both the plaintiffs 
after having given up a claim of Rs, 689/- 
instituted a suit for the recovery of 
Rs. 48,000/-, 


2. The defendant filed an saral 
under S, 34 of the Arbitration Act for 
ay of proceedings In the suit on the 
ound that according to the terms of 
ement between plaintiff No. 2 and the 
ndant, the disputes between them 
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to be referred to the arbitration. | 
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order of the trial Court. ` The parties 
entered into a compromise in the appeal 
and referred the matter to the arbitration 
of Mr. Amrit Sagar Mahajan, Advocate, 
Chandigarh. While he was dealing with 
the matter, he met with an. accident and 


‘died. Consequently it was referred to 


Mr. Ram Lal Aggarwal,. Advocate, as 
Arbitrator. 

3. The defendant raised an argument 
before Mr. Ram Lal Aggarwal that no 
notice under S. 10 of the Carriers Act, 
1865, had been served by any of the plain- 
tiffs on the defendant within six months 
and, therefore, the plaintiff’s claim was 
liable to be rejected. On behalf of the 
plaintiffs it was argued that the letter 


‘dated June 13, 1967, Exhibit P, W. 9/1/A 


satisfied: the requirements of the said sec- 
tion. The Arbitrator having felt difficulty 
in deciding the matter and finding it to 
be of considerable importance, referred 
it for the opinion and advice of this Court . 
under S. 13 (b) of the Arbitration Act, 
vide order dated Jan. 9, 1976. The matter 
was decided by Harbans Lal, J. who vide 
order dated Aug. 9, 1976;* held that notice 
dated June 13, 1967, Exhibit P. W. 9/1/A 
satisfied the requirements of S, 10 of the 


` Carriers Act, 


4, The matter again came up before 
the Arbitrator. The plaintiffs further 
gave up their claim before him to the 
tune of Rs. 2,629/-; The Arbitrator on 
Feb, 18, 1977, passed an award for the re- 
covery of Rs. 46,060/~ in favour of the 
plaintiffs and filed it in this Court on 
Feb. 19, 1977. The defendant filed objec- 
tions. against the award under S. 30-read 
with S. 33 of the Arbitration Act, plead- - 
ing inter alia that the Arbitrator did not 
take into consideration the pleadings of 
the parties, that the letter Exhibit 
P. W. 9/1/A, dated June 13, 1967, of plain- ` 


. tiff No. 2, can, by no stretch of imagina- 


tion, be treated as.a statutory notice 


‘under S..10 of the Carriers Act, that the 


Arbitrator had not applied his indepen- 
dent judicial mind with regard to the 
said -notice.and accepted the opinion of 
the Court given under S, 13 (b} of the 
Arbitration Act, that the opinion of the 
Court dated Aug. 9, 1976, was wrong and 
unwarranted and that the Arbitrator act- 
ed beyond his jurisdiction. The plaintiffs 
contested the objections. On the plead- 


‘ings of the parties, the following issues 


were framed _ 
1. Whether the objections have been 
filed against the award within time? 


* Reported in (1976) 78 Pun LR Baty pF “l 
come) + AS a r 
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2. Whether the objections fall within 
the purview of S. 30 of the Arbitration 
Act. If not, with what effect ? 

3. In case issue No. 2 is proved in fav- 
our of the objector whether there are 


sufficient grounds for setting aside the - 


Award ? 

4, Relief. 

5. The award was filed in this Court 
on Feb. 19, 1977 and the objections were 
preferred by the defendant on March 21, 
1977. It is not disputed by the respon-~ 
dent that thelast date for filing the ob- 
jections was March 21, 1977, In the cir- 


cumstances the objections’ are within. 


limitation, I decide issue. No, 1 accord- 
ingly. 

6. It is contended by the learned coun- 
sel for the defendant that the whole dis- 
` pute was referred by the Court to the 
Arbitrator, At the time of deciding the 
case, he urges, it was necessary. for him 
to take into consideration the allegations 
in the plaint but he had not done so. Ac- 
cording to the counsel, the plaintiffs had 
pleaded that the goods had been destroy- 
ed due to negligence and carelessness of 
defendant and it was for them to prove 
it, but they failed to do so. 


of the amount could be made in. favour 
of the plaintiffs, 


7. I have given a thoughtful considera- 
tion to the argument of the learned coun- 
sel but regret my inability to accept it. 
No doubt, it is true, that the plaintiffs had 
-averred that the goods were destroyed by 
fire on account of negligence of the de- 
fendant and its servants and that the 
- Arbitrator had to decide the matter 
taking into consideration the pleadings of 


the parties and the evidence led before: 


it. It is, however, an established prin- 
ciple of law that the Arbitrator need not 
give reasons in the award. In order to 
decide the question, it will be relevant 
to refer to the preamble and a few sec- 
tions of the Carriers Act, The preamble 
provides that the purpose of the Act was 
not only to enable common carriers to 
limit their liability for loss or damage to 
_ property delivered to them to be carried 
but also to declare their liability for loss 
- or damage to such property occasioned 
by the negligence or criminal acts of 
themselves, their servants or agents. Sec- 
tion 9 deals with burden of proof in case 
of loss, damage or non-delivery of goods 
entrusted to: carriers and S. 10 with ser- 
vice of notice to the carrier of loss of or 
injury to the goods, These sections read 
‘as follows: - 


He argues 
_ that consequently, no award for recovery ' 
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“9. Plaintiffs, in suits for loss, damage 
or non-delivery, not required to prove 
negligence or criminal act.— In any suit 
brought against a common carrier for the 
loss, damage or non-delivery of goods 
entrusted to him for carriage, it shall not 


` be necessary for the plaintiff to prove 


that such loss, damage or non-delivery 
was owing to the negligence or criminal 


act of the carrier, his servants, or agents, 


10. Notice of loss or injury to be given 
within six months.— No suit shall be in- 
stituted against a common carrier for the 
loss of, or injury to, goods entrusted to 
him for carriage, unless notice in write 
ing of the loss or injury has been given 


- to him before the institution of the sutt 
. and within six months of the time when 


the loss or injury first came to the know 
ledge of the plaintiff.” 


8. From a reading of S. 9, it is evident 
that if a suit is brought against a common 
carrier for loss, damage or non-delivery 
of the goods entrusted to it, it is not for 
the plaintiff to prove that the loss, damage 
or non-delivery was due to the negligenca 
of ‘the carrier, his servants or agents, 
Negligence is presumed by loss of or in- 
jury to goods. Section 10 enjoins on tha 
plaintiff to serve a notice on the carrier- 
within six months before filing a suit re- 
garding loss of or injury to goods entrust~ 
ed for carriage. To maintain a suit for 
damages for loss of or injury to the goods 
against a common carrier, a notice under 
5. 10 must be given to it.. If without 
serving notice on the carrier a suit is 
brought, it is liable to be dismissed on this 
ground, Thus service of notice is a sine 
qua non. for spe Hune a suit against a 
carrier, 


9. In view of the aforesaid position of 
Taw, the question to be determined fis 
whether a notice under S. 10 had been 
served by the plaintiffs on the defendant 
or not. The plaintiffs have produced on 
record a letter dated June 13, 1967, 
Ex. P. W. 9/1/A sent by plaintiff No. 2 to 
the defendant. The dispute arose between 
the parties whether it could be considered 
a notice under S. 10 of the Carriers Act, 
The Arbitrator having felt difficulty in de~ . 







It was decided by Harbans Lal, J, on 
9, 1976, wherein it was held that 
notice Ex. P. W. 9/1/A fully satisfi 
requirements of S. 10 of Carriers . 
The Arbitrator followed the af 
view and held accordingly. 


wad 
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in my view cannot be assailed on this 
ground, For the reasons given above, the 
argument of Mr. Mahajan has no sub= 
stance and is rejected. : 

i 10. 
that the letter dated June 13, 1967, Exhi=s 
bit P. W. 9/1/A was not mentioned in the 
plaint and consequently whether it was a 
notice or not was not a question involved 
in the case. He further argued that the 
matter, therefore, could not be referred 
by the Arbitrator for opinion of this Court 
under S. 13 (b) of the: Arbitration Act 
Even if, he submits, the reference by the 


Arbitrator be held to be proper, he acted ‘ 
illegally in following the: advice without 


giving reasons for holding Ex. P. W. o/1/A 
as notice under S, 10, 


11. I am not convinced with this argu- 
ment of the counsel also. Section 10 does 
not provide that the fact regarding ser- 
vice of notice should be mentioned in the 
plaint. Wherever the legislature wanted 
that the fact regarding service of notice 
should be mentioned it provided so. In 


this regard reference may be made to- 
S. 80 of the Civil. P, C. wherein it is said - 


that the plaint shall contain a statement 
that a notice under S. 80 had been served. 
Even if there was no mention of Exhi- 
bit P. W. 9/1/A in the plaint, the plaintiffs 
had the right to prove that a notice under 
S. 10 of the Carriers Act was duly served 
upon the defendant. The plaintiffs prov- 
ed that Ex. P. W: 9/1/A was served on the 
defendant. The Arbitrator, as already 
stated, referred the matter: as to whether 
Ex. P+W. 9/1/A was notice under S. 10 or 
not for the opinion of the Court under 
S. 18 (b) of the Arbitration Act. In my 
view, in doing so no illegality was com- 
mitted by him. It will be relevant to 


point out here that the fact that letter 


i 


Ex. P. W. 9/1/A was written by plaintiff 
No. 2 to the defendant finds place in the 
plaint, 


12. The second limb- of the ARENA 
ls whether the Arbitrator was bound to 


follow the opinion given by the Court. It, 


is true, that the opinion of the Court is 
not binding on the Arbitrator but if he 
accepts it, it cannot be held that he mis- 
conducted himself. It is for him to give 
ùr not to give reasons for it. An award 
cannot be set aside because he did not 
give reasons in it for accepting the opin- 
jon’ of the Court. 


13. Mr. Mahajan then ioak to argue 


. that the opinion of the Court is errone- 


ous. He referred to statement of Dewan 
Chand Gupta, Zonal Manager, of plain- 


It is then argued by. Mr. Mahajan. 


‘plaintiff No. 2.. 
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tiff No. 1, P, W. 8 wherein he stated that 
he did not know if notice under S. 10 of 
the: Carriers Act had been issued or not. 
From the statement, he wanted me to 
infer that no notice under S. 10 had been 


- served by plaintiff No. I. I have examin- 


ed the argument carefully but do not find 
any merit in it. From a perusal of notice 
Ex. P. W. 9/1/A, it is evident that it was 
given ‘by plaintiff No. 2 to the defendant. 
Plaintiff No. 1 is not claiming any in- 
dependent right but doing it through 
i The Supreme Court in 
Union of India v. Sri Sarada Mills Ltd. 


in ATR 1973 SC 281 has held that subroga- 


tion does- not confer any independent 


` right on underwriters to maintain in their 


own name and without reference to the 
persons assured an action for damage to 
the thing insured. The Bombay High 
Court in Oriental Fire. and General 


Insurance Co. Ltd. v. American President 


Lines Ltd, 1968 Acc CJ 296 observed as 
follows: 


“Subrogation is not the same thing as 
a. transfer by operation of law. It is not 
a transfer at all. It is an act of being sub- 
stituted In the place of another only to 
a limited extent and such limitation has 
implicit in -it. the disability of not being 


‘able to‘ sue in the name of the subrogee, 


Therefore, an insurer of goods who pays 
the loss under a marine policy and gets 
subrogated to the rights and remedies of 
the insured, is not entitled to sue a carrier 
of goods or other wrong-doer or tort-- 
feasor in his own name to recover com- 
pensation for loss or: damage due to the 
assured. 


In practice, the commonest way In 
which the principle of subrogation is ap- 
plied to insurance is for the insurer to 
pay the claim to the assured and then 
to institute proceedings in the name of 
the assured, but for the insurers own 
Tone against me party ultimately 

able.’ 


14. I ‘am in respectful agreement with 
the above observations.’ From the above 
observations, it is evident, that the in- 
surer is entitled to institute a suit in the 
name of the assured after making the 
payment of the claim to him, It cannot 
be disputed that the rights of the insurer 
flows from those of the insured. In the 
present case, it has -already been held 
above that a notice has been served upon 
the defendant ‘by plaintiff No. 2. In my 
opinion, -after the service of notice under 
8. 10 by the assured, it was not neces- 
sary for the. insurer to serve. another 
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i [notice on the carrier, I, therefore, repel 
~ Jithe contention of Mr, Mahajan, . 


15. The next contention of Mr, Mahe- 
jan is that there is enough evidence on 


record that the goods caught fire not on . 


account of. any negligence on the part of 
the defendant. He submits that the find- 
fng of the Arbitrator on the aforesaid 
matter is not correct, This argument has 
also not impressed me, The award of the 
‘Arbitrator fis being assailed under S. 30 
of the Arbitration Act, This Court is nof 
deciding the matter on merit. It is a well- 


settled. proposition of law that the Court. 


has no jurisdiction to go into the ‘merits 
of the case and to examine the documen~ 


tary and oral evidence on the record for 


the purpose of finding. out, whether or 
not the award is proper. - The award can, 
however, be set aside on the ground of 
error of law on the face of award only. 


The award ordinarily is final and conclu- ` 


sive. The Civil Court which fs entrusted 
with the powers to set aside an award 
under S. 30 does’ not exercise: appellate 
powers. It also cannot go into the mat- 
ter as to how the evidence of the parties 
has been appreciated by the Arbitrator. 
It can only interfere with the award if 
the Arbitrator has misconducted himself 
or’ the proceedings. After taking into 
consideration the aforesaid circumstances, 
I'am of the opinion that the award can<. 
not be set aside on this argument of the 
learned counsel, I, therefore, reject the 
contention, : 


16. Lastly Mr. Mahajan argues thaf 


there is no evidence on the record to ~ 


prove that plaintiff No. 1 issued any 
policy in favour of. plaintiff -No. 2. 
urges that if no policy was issued by 


_ , plaintiff No. 1, then no award could .be 


made by the Arbitrator in favour of the 
said plaintiff. He further argues that in 
the receipt issued by the defendant to 
plaintiff No. 2, one of the conditions was 


that the defendant would not be liable / 


for any loss or damage due to fire. Acy ‘the arguments of the learned counsel, I 


cording to him the -goods had been 
_ destroyed by fire and the plaintiffs are 

not entitled to damages in view of the 
aforesaid condition. se 

17. I have gone through the award. 
The Arbitrator in the award has given 
the points which were raised before him. 
These pleas were not taken by the de- 
fendant, It cannot be allowed to raise 
these in the application under S. 30 in 
this Gourt for the first time. In the 
aforesaid, view, I am supported by. a 


“Counsel fee Rs. 150/-, 


Division Bench judgment of this Court 
National Electric Supply and Trading 
Corporation Private Ltd. v. Punjab State, 
AIR 1963 Punj 56 wherein it was obsery~ ‘ 


.ed that where a party has raised no 


objection at the 


proper stage and has i 
fact allowed the z ee 


Arbitrator to proceed 


-with the case, it cannot be permitted sub= 


sequently to take objection and impute 
misconduct to the Arbitrator in thee resi 
Bard, It was the duty of the. defendant 
to have' raised these points before the 
Arbitrator. As already observed, a Court 
while exercising its powers under S.- 30 
of the Arbitration Act is not acting as 
an appellate Court.: It has been settled 
by the Supreme Court in Union of India 
v. A. Le Rallia Ram; AIR 1963 SC 1685 
that an award being a decision of an 
arbitrator whether a lawyer or a layman 
chosen by the parties, and entrusted with 
power to decide a dispute submitted to 
him is ordinarily not liable to’ be chal- 
lenged on the ground that it is erroneous, 
The award of the arbitrator is ordinarily. 
final and conclusive, unless a. contrary 
intention is disclosed: by the agreement, 
The award is the decision of a domestic 
tribunal chosen by the parties, and the 


` civil courts which are entrusted with the 


power to facilitate arbitration. and to 
effectuate the awards, cannot exercise 
appellate powers over the decision, 


. Wrong or right the decision is binding if 


it be reached fairly after giving adequate 
opportunity to the parties to place their 
grievances in the.manner provided by the 
arbitration agreement, f : 

f wh 


18. Mr, Mahajan referred to: Union ‘of 


Ho’ India v. Bungo Steel Furniture, AIR 1967 


SC 1032 and Orissa. Mining -Corpn. v. 


. P. V. Rawiley, AIR 1977 SC 2014. It'is 


suffice to say that the above cases are 
distinguishable and Mr, Mahajan cannot 
derive any benefit from the observations 
therein, , : 


19. After taking into ` constderation 
do not find any substance in the. above 
said arguments. No other point was 
raised before me. ~ 

20. For the reasons recorded above T 
dismiss the objections with costs and 
madé award the rule of the. Court, - 
Order accordingly, 
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: FULL BENCH 
D. S. TEWATIA, BHOPINDER SINGH 
. DHILLON AND GURNAM ‘SINGH, JJ. 
State of Haryana, Petitioner v, Mehal 
Singh and another, Respondents, 
Criminal Misc. Nos. 4766-M, 5812-M 
and 6077-M of 1977; 169-M and 293-M of 
1978, D/- 12-4-1978.% | 
Criminal P. C. (2 of 1974), Sections 173, 
190 (1) (b), 167 (2), 2 (h) and 2 (r) — Sub- 
mission of charge-sheet — ‘Police report’ 
— Investigation, completion of — Report 


without including the report of experts 


pees a complete police report within 

. 173 (2) — Submission of such charge- 
ce within 60 days — Accused if can 
elaim benefit of S. 167 (2). - 


The investigation of an offence cannot 
tbe considered to be inconclusive merely 
for the reason that the investigating offi- 
cer, when he submitted his report in terms 
of sub-sec, (2) of S. 173 to the Magistrate, 
still awaited the reports of the experts or 
by some chance, either inadvertently or 
by design, he failed to append to tha 
police: report such documents or the 
statements under S. 161 of the Code, 
although these were available with him 
when- he submitted the police report to 
the Magistrate. Therefore, when a charges 
sheet is submitted without.the reports of 
experts well within the period of 60 daya 
from the date of arrest, the accused is not 
entitled to be released on bail under Sec- 
tion 167 (2); (Case law discussed). 

(Paras 20, 2) 


Since a' report to qualify itself to be a 
‘police report’ is required to contain only 
such facts as are mentioned in sub-sec~ 

. tion (2) of S. 173, so if once it Is found 
that the police report contained all those 
facts, then so far as the investigation is 
concerned the same has to be considered 
to have been completed. — . (Para 15) 


It is not incumbent on the investigating 
officer to reduce in writing the statements 
of the witnesses; he may merely. include 
their names in the list of witnesses in 
support of the prosecution case when sub- 
mitting the charge-sheet. Surely, if the 
charge-sheet thus submitted would be 
‘complete as enabling the Magistrate to 
‘take cognizance of the offence, there is 
no rational basis for holding that ‘similar 


"(Decided by Full Bench on order of ve. 
. ference made by B. 5. . Dhillon J. on 
16-12-1977.) 


IV/JV/E169/78/LGC . 
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charge-sheet would not be a police report 
of the requisite kind if the statements of 
the witnesses although had been record- 
ed under S. 161 (3), but either by design 
or by inadvertence are not appended with 


_ the report. and- that the investigation of 


the case for that reason alone would be 
considered to be incomplete thus entitling 


. the accused to claim release on bail in 


view of the proviso to sub-sec, (2) of Sec- 
tion 167 of the Code if his detention had- 
exceeded sixty days. ‘So far as the in- 
vestigation part of the job of the investi- 
gating officer is concerned, it is complete 
the moment he had collected all evidence 
and facts that are detailed in sub-sec, (2) 
of S. 173 and from the evidence thus col- 


‘lected he is satisfied that the case de- 


serves to be initiated against the accused. 


.And, further even if the investigating 


officer had not received the report of ‘the 
expert, so far as his job.of collecting of 
the evidence is concerned, that is over 
the moment he despatches: the material 
for the opinion of the expert and inci- 
dentally cites him as a witness if he re- 
lies on his testimony. In the new Code 
the incorporation of sub-sec. (5) in S. 173 
has in no manner changed or affected the 
content or concept of the ‘police report’ 
envisaged in the unamended Code in sub- 
sec, (1) of S. 178. The Incorporation of 
sub-sec, (5) of S. 173 of the amended Code 
was necessitated by the fact that under 
S. 207 of the amended Code a duty was 
cast additiondily on the Magistrate to 
make available to the accused free of cost 
copies of ‘the ‘police report’ and, inter 
alia, the documents and statements re- 
ferred to in sub-sec, (5) of S. 173, In the 
unamended Code sub-sec. (4) of S. 173 
cast thet duty on the police. 

‘(Paras Ir6-A, 17) 


‘Anno: AIR Comm., Cr, P. C. (7th Edn), 
S. 173, Notes 1, 3, 4; S, 190, Be a; S. 167, 
N. 7, 


Cases. - Referred : Chronological Paras 
1978 Crt LJ NOC 58 : 1977 Pat LJR aA 


1977 Cr? LJ NOC 262: “TLR (1977) 2 Deli 

367 4,10 
(1976) Criminal Mise; ‘No. 2287-M of 1976, 

D/- 12-5-1876 (Puni) 4,10, 12 
AIR 1964 SC 286 : (1964) 1 Cri LJ 167 153 
AIR 1955 SC 196 : 1955 Cri LJ 526 15 
15, 17 
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D, S. TEWATIA, J.:— The short ques= 
tion that falls for determination, which 
fs common to all the five Criminal Mis< 
célianeous Petitions Nos: 4766-M, 5812-M 
and 6077-M of 1977 and 169-M and 293-M 
of 1978 before us, is at to whether in- 
vestigation of an offence would be con= 
‘sidered complete in terms of S. 178 (2) of 
the Criminal P.-C. (hereinafter referred 
to as the Code), although the police ofi- 
cer investigating the case had not re- 
ceived the reports of such experts as the 
Chemical Examiner, the Serologist, the 
Ballistic Expert or the Finger Print Ex~ 


pert, etc. whose reports are made admis~ - 


sible in law under S, 293 of the Code, 


without these being proved by the said 


experts in the witness-box; and whether 
a charge-sheet minus the aforesaid docu~ 
ments, when submitted to a Magistrate, 
would qualify to be termed a police re- 
port in terms of S. 190 (1) (b) of the Code 
and enable the Magistrate to take cogniz~ 
‘ance of the offence disclosed therein, 


2. The aforesaid question arises for 
consideration in the wake of a claim made 
by all the petitioners except in Criminal 
Mise, No. 4766-M of 1977 (for facility of 
reference the accused-petitioners in these 

‘ petitions are referred to as the petitioners) 
for their release on bail in view of the 
proviso to sub-sec. (2) of S..167 of the 
Code, which envisages that during the in- 


vestigation a Magistrate is not competent . 


to keep an accused in custody, police or 
judicial, exceeding sixty days, In other 
words, ff in this period the investigation 
is not concluded, the, Magistrate would 
have no option but to order the release 
of such an accused on bail, 


3. Before embarking upon the conside~ 
ration of the legal questions aforesaid, a 
few words on facts may be stated herein. 

4, In Criminal Miscellaneous Petitions 
Nos, 5812-M and 6077-M of 1977 and 
169-M and 293-M of 1978, the petitioners 
have applied to this Court for being re« 
leased in view of the proviso to sub-sec« 
tion (2) of S. 167 of the Code, while in 
Criminal Miscellaneous ‘Petition No, 
4768-M of 1977 the accused-respondents 
had been released by the Additional Ses- 

’ sions Judge In view of the application of 
the proviso to sub-sec. (2) of S. 167 of the 
Code to this case, and the State has chal- 
lenged that order in this Court, Criminal 
Mise. Petition No. 5812-M of 1977 came 
up for hearing before me and finding my-~ 
self in respectful disagreement with the 
view taken by the Delhi High Court 
to Hari Chand v. State, 1977 Cri LJ 
{NOC 262) p, 156, and the view taken by 


State v, Mehal Singh (FB) (Tewatia J.) 


A.LE 
A. D. Koshal, A, C, J, (as my Lord the 


Chief Justice then was) in Criminal Misc, ~« 


No. 2287-M of 1976 (Kanahiya v. State of 
Haryana) decided on May 12, 1976 (Punj), 
I referred the matter to the larger Bench, 
In the wake of that reference order, the 
other criminal miscellaneous petitions by 
separate orders recorded by the learned 
Judges concerned, also came. to be simi- 
larly referred to the larger Bench, to be 
dealt with along with Criminal Mise 
Petition. No, 5812-M of 1977, which I had 
referred to the larger Bench and that is 
how these petitions have been placed be-+ 


fore us, A common judgment is, theres ~ 


fore, proposed for all the five petitions, 

5. It is not in dispute that the charges 
sheet, ‘which is being termed as Tncom= 
plete charge-sheet’ on behalf of the ac- 
cused, -had in all cases been submitted to 
the Magistrates empowered to take 
cognizance of the offences in question 
well within the period of sixty days from 
the date of arrest, It is also not in dis- 
pute that the report.of one or of the other 
kind of the expert had either not been 
submitted or came to be submitted after 
the expiry of. the period of-sixty days 
from the date of the arrest of the accusedz 
petitioners in all these .cases, 


6. There is no dispute about fhe pro- 
position that the detention of a person ac- 


-cused of commission of a crime when 


arrested would fall in three categories {1) 
detention during ‘investigation of the 


. offence, (2) detention as an undertrial for 


the purpose of enquiry and trial, and (3) 
detention to undergo the sentence after 


conviction, if any sentence of imprisons 


ment is imposed, . - 

7. Proviso to sub-sec, (2) of S. 167 of 
the Code, which is in the following terms, 
leaves no manner of doubt that during the 
fnvestigation of the crime,.an accused 
cannot be detained beyond a period of 


sixty days¢ 

167 (2) The Magistrate to whom an aca 
cused person is forwarded under this sec- 
tion may, whether he has or has not 
jurisdiction to try the case, from time to 
time, authorise the detention of the ac~ 
cused in such custody as such Magistrate 
thinks fit, for a term not exceeding , 
fifteen days in the whole; and if he has; 
no jurisdiction to try the casé or co 
{t for trial, and considers further det 
Hon unnecessary, he may order the ac<« 
cused to be forwarded to a Magistrate 


(a) the Magistrate may authorise deten= 
tHon of the accused person, otherwise than 
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in custedy of the police, beyond the period 
of fifteen days if he is satisfied that ade- 
quate grounds exist for doing so, but no 
Magistrate shall authorise the detention 
of the accused person in. custody. under 
this section for a total period exceeding 
sixty days, and on the expiry of the said 
period of sixty days, the accused person 
shall be released on bail if he is prepared 
to arid does furnish bail; and every per- 
son released on bail under this section 
shall be deemed to be so released under 
the provisions of Chap. XXXII for the 
purposes of that Chapter.” 


If during this period the investigation fs 


not completed,. the Magistrate has no 
jurisdiction to remand the accused for 
further detention -unless he had taken 
cognizance of the offence in which case 
he could order remand of the accused for 
the purpose of enquiry or the trial, as the 
case may be. The question, therefore, 
that arises for consideration is as to when 
can an investigation be considered - com= 
plete, ` 


8. The expression ‘investigation’ is de- 


fined by S;.2 (h) of be Code i in the follow~. 


ing terms: 


“2 EEE O E 


otherwise requires r š 
a 


h} investigation’ includes all the pro- 


ceedings under this Code for the collec 


tion of evidence conducted by a police 


officer or by any person (other than a’ 
Magistrate) who is authorised by a Magis-. 


trate in this behalf.” 


Section 173 -of the Code, which envisages 
the submission of a report ‘to the Magis- 
trate after the completion of the investi- 
gation for the purpose of enabling him 
to take cognizance of the offence, is as 
follows : 


"173. (1) Every investieation under. this 
Chapter shall be completed. without un 
necessary delay, 


(2) (i) As soon as it $s completed, the 


officer in charge of the police station shall 


forward to a Magistrate empowered to: 


take cognizance of the offence on a police 


\ report, a report in the form prescribed 


the State Government, stating— 

(a) the names of the parties; 

` (b) the nature of the information; 

(c) the names of the persons who ape 
pear to be acquainted with the circum- 
stances of the case; 

(d) whether any offence appears to have 

committed and, if so, by whom; 
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(e) whether the accused has been 


‘arrested; 


(© whether he has Beh released on his 
bond and, if so, whether with or without 
sureties; 

(8) whether he has been forwarded in 
custody under S. 170, 

Gi) The officer shall also communicate, 
in such manner as may be prescribed by 
the State Government, the action taken 
by him, to the person, if any, by whom 


. the information relating to the commis- 


sion of the offence was first given. 

(3) Where’.a superior officer. of police 
has been appointed under S. 158, the re- 
port shall, in any case in which the State 
by general or special order so directs, be 
submitted through that officer, and he 
may, pending the orders of the Magis- 
trate, direct the officer in charge of the 
police station to make further investiga- 
tion. 

(4) Whenever it appears from a report 
forwarded under this section that the ac- 
cused has been released on his bond, the 
Magistrate shall make such order for the 
discharge of such bond or otherwise as he 
thinks fit, 


(5) When such report fs in respect of a 
case to which 8. 170 applies, the police 


. officer shall forward to the Magistrate 


along with the report— 

(a) all documents or relevant extracts 
thereof on which the prosecution pro- 
Poses to rely other than those already sent 
to the Magistrate during investigation; 


(b) the statements recorded under Sec- 
tion 161 of all the persons whom the pro- 
secution proposes to examine as its wit- 
nesses 

(8) If the police officer is of opinion that 
any part of any such statement is not re- 
levant to the subject-matter of the pro- 
ceedings or that its disclosure to the ac- 
cused is not essential in the interests of 
justice and is inexpedient in the public 
interest, he shall indicate that part of the 
statement and append a note requesting 
the Magistrate to exclude that part from 
the copies -to be granted to the accused 
and stating his reasons for making -such 
request. 

(7) Where the police officer investigating 
the case finds it convenient so to do, he 


- may furnish to the accused copies of all 
_or any of the documents referred to in 


sub-sec. (5). 

(8) Nothing in this. section | shall be 
deemed to preclude further investigation 
in respect of an offence after a report 
under sub-sec, (2) has been forwarded to 
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the Magistrate and, where upon. such in- 


vestigation, the officer'in charge of the 


police station obtains further evidence, 
oral or documentary, he shall forward to 
the Magistrate a further report or reports 
regarding such evidence in.the form pre- 
scribed; and the provisions of sub-secs. (2) 
to (6) shall, as far as may be, apply in re 
lation to such report or reports as they 
- apply.in relation to a report forwarded 
‘under sub-sec, (2).” 


Section 190 of the Code presahu three - 


different - modes of taking cognizance of 
an offence. Relevant portion thereof 
reads : l 

"190. (1) Subject to. the provisions of 


this Chapter, any Magistrate of the first. 


class,. and any Magistrate of the second 
class specially empowered in this behalf 
under sub-sec.“(2), may take cognizance 
of any offence— . 

(a) upon receiving a complaint of facts 
which constitute such offence; 

(b) upon a police report of such facts; 

(c) upon information received from any 
person other than’a pdlice officer, or upon 
his own knowledge, that such offence has 
been committed.” 


. 9. Itis Cl. (b) -of sub-sec. (1) of S. 190 
of thè Code, which envisages the taking 
of cognizance of an offence by the Magis- 
trate on a police report. The expression 
‘police report’ is defined by S. 2 (r) of tha 
Code as follows: 

- “2, In this Code, unless the context 
otherwise requires— ” 


w * 


(r) ‘police ' report’ means ‘a report fors- 


warded by a police officer to a Magistrate 
under sub~sec. - (2) of S. 173.” 

The definition of the ‘police report’ 
noticed above identifies that report to ba 
a ‘police report? which is forwarded by 


the police officer to a Magistrate under 


sub-sec. (2) of S. 173. 

10. The stand ‘taken on behalf of the 
accused-petitioners is that a report shall 
be a ‘police report’ in terms of S. 173 (2) 
of the Code only if it is accompanied by 
such documents and statements as are 
referred to in sub-sec, (5) of S. 173 of the 
Code. This argument is sought to be sus- 
tained with the decision of the Delhi High 
Court in Hari Chand’s ease (1977 Cri LJ 
NOC 262) (supra) and a Division Bench 
decision of the Patna High Court report- 
ed in Suresh Singh v. The State, 1978 Cri 
LJ NOC 58 p. 30, besides that of A. D. 
` Koshal, A. C. J. (as my Lord the Chief 
Justice then was) in Kanahiya’s case (Cri. 
Misc. No, 2287-M of 1976, Dj- 12-5-1976) 
(Puni) (supra). EN eda 


Singh (FB) (Tewatia J.) A.LR: 
Il. Before proceeding to consider the 


import of various provisions bearing upon: 
the question, I may at the outset deal with - 


the aforesaid three decisions that have 


been relied upon on behalt of the accused 


persons. 


~12.- In Kanahiya’s case (supra), no re- 
asotis for the conclusion are given. 


13. In the two decisions — one of the | 


Delhi High Court and the other of the 


Patna High Court —'the learned Judges ` 


had proceeded on the’ “assumption that the 
police report, which in police parlance. is 
-called ‘challan’, was: admittedly incom- 
plete. As to why the challan was in- 
complete has not been mentioned, Ob-. 
viously, the Code does not envisage. any 
interim report, but what it envisages is a 
‘police report’ which may enable a Magis- 
trate to take cognizance of the. offence, 
The learned Judges, without going. into’ 
the question as to why the police challan 


was termed to be ani incomplete challan, `` 


assumed that. the Investigation of the case 
could not have been’ completed as the 
police report was incomplete. There can- 
not -be any ‘doubt that what is sought to 
be described as a ‘police report’ Is not a 
‘police report’, for a police report can ba 


submitted. only on the completion.of the. - 


investigation, but then. it is far from say~ 
ing that even if a report after the com- 
pletion: of the investigation is. submitted 
to the Magistrate, that would not be con- 
sidered a ‘police report’ ‘if the same did 
not. include such statements and docu- 


ments as are referred to in ees (5) of 


8, 173 of the Code, 


14- Sub-section 6j. ‘of: 8. i73 ot the 
Code, in terms, itself envisages a report 
to be a ‘police report’ without the state- 
ments and documents referred to therein, 

It only envisages that if the report is in 
respect of a case, to which S. 170 of the 
Code applies, then a,duty Is cast on the 
police officer to tag with his report the 


statements and documents referred to in | 


sub-sec. (5) of S. 173. 


. 15. Since a report to qualify itself to! 
be a ‘police report’ is required to contain 
only. such facts as aré mentioned in sub- 
sec. (2) of S. 173, so if once it is found 
that the police report. contained all those 
facts, then so far as. the investigation ia 


concerned the same has to be considered . 


to have been completed. For this view, 


we receive authoritative backing fromthe © 


decision of the Supreme Court in: Tara 
Singh v. The State, ATR 1951 SC 441. 


That was a case in which the accused was . 


arrested on September 30, on the very 


may 


i 
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day of occurrence, he was produced þe- 


fore a Magistrate. On October 1, the 


police was granted police remand till 
October 2. The accused was produced on 
October 3 before the Magistrate, on which 
date the police handed over to the Magis< 
trate what they called an ‘incomplete 
challan’ dated October 2, 1949, and also 
produced certain prosecution witnesses. 
Among the witnesses so produced were 
witnesses who were said to have witnessed 


the occurrence, The Magistrate examined . 
those witnesses. and recorded their state-. 


ments, although the accused at that time 
was not represented by:a counsel, On 
October 5 the police put In what they 


called a ‘complete challan’ and on the . 


19th they put in a supplementary challan, 


The Magistrate committed the accused for. 


‘trial on November .12, 1949. 


15-A. It was argued In the first in- 
stance on behalf of the accused that the 
-Magistrate on October 3 had no power to 
take cognizance of the case, It was con: 
fended that cognizance of ‘an offenca 
could only be taken on a police report of 
the kind envisaged in CL (b) of sub-sec- 
tion (1) of S. 190 of the old Code, It was 
urged, on the strength of the provisions 
of Sec, 173 (1) of the old Code, which is 
in the following terms and which is also 
pari materia with the provisions of sub= 
sec, (2) of S. 173 of the new Code, that 
the police were not permitted to send in 
an incomplete report: 

“173. (1) Every investigation: under this 
Chapter shall be completed without un- 
necessary delay, and as soon as it Is com~ 
pleted, the officer în charge of the police: 
station shall— 

(a) forward to a Magistrate empowered 


to take cognizance of the offence on a- 


police report, a report, in the form pre- 


scribed by the State Government, setting - 


forth the names of the parties, the nature 
of the Information and the names of the 


persons who appear to be acquainted with - 


the circumstances of the case, and stating 


whether the accused (if arrested) has. 


been forwarded in custody or has been 
released on his bond, and, ff so, whe« 
ther with or without sureties, and 
(b) communicate, In such manner as 
_may be prescribed by the State Govern« 
ment, the action taken by him to the per- 
Yon, if any, by whom the information re-- 
lating to the commission of the offence 
- was first given.” 
Vivian Bose, J., who delivered the opinion 
for the Bench, without going into- the 
‘question as to whether: the -police were ,¿ 
entitled to submit an incomplete Baad 
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ber 2, 1949, which the police referred to 
as an ‘incomplete challan’, was, in fact, 
a complete: report within the meaning of 
S. 190 (1) (b) read with S. 173 (1) of the 
old Code. The following observations of 


. his Lordship are instructive on the point 


(at p. 442): 

“When the police drew up thelr challan 
of 2-10-1949 and submitted it to the Court | 
on the 3rd, they had in fact completed. 
their investigation except for the report 
of the Imperial Serologist and drawing of 
a sketch map of the occurrence, It is 
always permissible for the Magistrate to 
take additional evidence not set out in 
the challan. Therefore, the mere fact 
that a second challan was put in on 5th 
October would not necessarily vitiate the 
first. All that S. 173 a (a) requires is 
that as soon as the police investigation 
under Chap, 14 of the Code fs complete, 
there should be forwarded to the Magis- 
trate a report in the prescribed form: 


‘Setting forth the names of the parties, 
the nature of the information and the 
mames of the persons who appear to be 
acquainted with the circumstances of tha 
case,’ 


All that “ener to have bown doce ta ths 
report of 2nd October which the police 
called their incomplete challan The 
witnesses named in the second challan of 
5th October were not witnesses who were 
‘acquainted with the circumstances of 
the case’, They were merely formal wit- 
nesses on other matters, So also in the 
supplementary challan of the 19th. The 

witnesses named are thë ‘Ist Class Magis- 
trate, Amritsar, who recorded the dying 
declaration, and the Assistant Civil Sur- 
geon. They are not witnesses who were 
‘acquainted with the circumstances of the 
case’, Accordingly, the challan which the 
police called an incomplete challan was 
fn fact a completed report of the kind 
which S. 178 (1) of the Code contem- 
plates, There is no force In this argu- 
ment, and we hold that the Magis- 
T took „proper cognizance of the mats | 

The learned counsel for the accused- 
petitioners, however, contended that in 
the old Code the provisions, like the one 
contained in sub-sec. -(5) of S. 173 of the 
new Code, were: not there and, therefore, 
the authority of the Supreme Court deci- ` 
sion in Tara Singh’s case (supra) would 
not. be applicable in the context of the 
-changed situation ee about by the 
incorporation in - the Y new Code of sub- 
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sec. (5) of S, 173 thereof. The learned 
counsel for the accused-petitioners laid 


emphasis on the fact that the investiga< -~ 


tion in terms of the definitfon thereof 
shall not be considered complete unless 
the police had collected all the evidence 


and formed their opinion thereon and ~ 


since in cases, where the expert’s report 
was awaited, obviously it could not be 
said that all evidence had been collected, 
nor in its absence the investigating offi- 
cer would be in a position to form an 
opinion, In order to show that the afore- 
said steps are the necessary ingredients 
of the investigation, reliance has been 
placed on the following observations of 
Jagannadhadas, J., who delivered the 
judgment for the Bench in H. N. Rishbud 
v. State of Delhi, AIR 1955 SC 196 (at 
p. 201): 

“If, upon the completion of the investi- 
gation it appears to the officer in charge 
of the police station that there is no suffi- 
cient evidence or reasonable ground, he 
may decide to release the suspected ac- 
cused, if in custody, on his executing a 
bond. If, however, it appears to him that 
there is sufficient evidence or reasonable 
ground, to place the accused on trial, he 
fs to take the necessary ateps therefor 
under S. 170 of the Code. In efther case, 
on the completion of the investigation he 
has to submit a report to the Magistrate 
under S. 173 of the Code in the prescribed 
form furnishing various details, 


Thus, under the Code investigation con~ 
sists generally of the following steps: 
(1) Proceeding to the spot, (2) Ascertain- 
ment of the facts and circumstances of 
the case, (3) Discovery and arrest of the 
suspected offender, (4) Collection of evi- 
dence relating to the commission of the 
offence which may consist of (a) the exa- 
mination of various persons (including 
the accused) and the reduction of their 
statements into writing, if the officer 


_ thinks fit, (b) the search of places or: 


seizure of things considered necessary for 
the investigation and to be produced at 
the trial, and (5) Formation of the opinion 
as to whether on the material collected 
there is a case to place the accused be~ 
fore a Magistrate for trial and if so taking 
the necessary steps for the same by the 
filing of a charge-sheet under S. 173.” 

It is no doubt true that the definition of 
‘investigation’ in terms conceives within 
its scope the collection of the evidenca 
and formation of the opinion by the In- 
vestigating officer, but the question ‘arises 
as to what do we mean by the ‘collection 
of evidence and formation of opinion 
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with the report and that the investiga- 


ALR 


thereon’, Does the colection of evid- 
ence necessarily envisage that the investi- 
gating offcer must record the statements 
of the witnesses who are to be cited to 


` prove the prosecution case or must the 


investigating officer receive the reports 
of the experts which reports are admis- 
sible in evidence by virtue of S. 293 of 
the old Code? It has been authoritati- 
vely held at the highest judicial level in 
Noor Khan v. State. of Rajasthan, AIR 
1964 SC 286, that sub-sec. (3) of S. 161 
does not oblige the police officer to re+ 
duce in writing the statements of wit- 
nesses examined by him in the course of 
Investigation. In this regard, the follow- 
Ing observations can be noticed with 
advantage (at p. 291); 

“The object of Ss. 162, 173 (4) and 
207A (3) is to enable the accused to obtain 
a clear picture of the case against him 
before the commencement of the inquiry. 
The sections impose ‘an obligation upon 
the investigating officer to. supply before 
the commencement: of the inquiry copies 
of the statements of witnesses who are 
intended to be examined at the trial so 
that the accused may utilize those state- 
ments for cross-examining the witnesses 


to establish such defence as he desires to | 


put up, and also to shake their testimony.. 
Sec, 161 (3) does not require -a police 
officer to record in writing the statements 


of witnesses examined by him in the. 


course of the investigation, but if he does 


_retord in writing any such statements, 


he is obliged to make copies of. those 
statements available to the accused be- 
fore the commencement of proceedings in 
the Court so that the accused may know 
the details and particulars of the case 
against him and id the | case is intend- 
ed to be proved . sa 


From the above PES R ot their 


Lordships of the Supreme Court, it is 
clearly deducible ‘that it is not incumbent 


















— he may merely include their names in 


the list of witnesses in support of the|’ 


prosecution case when submitting the 
charge-sheet. Surely, if the charge-sheet 
thus submitted would be complete as 
enabling the Magistrate to take cogniz« 
ance of the offence, there is no rational 
basis for holding that similar charges 
sheet would not be a police report of the 
requisite kind if the statements, of the 
witnesses although had been recorded 
under S. 161 (3), but either by design 
or by inadvertence are not appended 
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tion of the case for that reason alone 
would be considered to be incomplete 
thus entitling the accused to claim release 
on bail in view of the proviso to sub- 
sec, (2) of S. 167 of the Code if his deten- 
tlon had exceeded sixty days. 
16. In view of the above conclusion, 
the accused would be on still a weaker 
. ground in canvassing that the report, 
which did not include the report of the 


experts, such as Chemical Analyst, Seros ` 


logist, Ballistic Expert, Finger Print Ex- 
pert ete., would not be a complete police 
report as envisaged in sub-sec. (2) of 
S. 173 of the Code which in terms is pre- 
pared and submitted only after the com~< 
pletion of the investigation. 

16-A. So far as the investigation 
part of the job of the investigat- 
ing officer is concerned, it is in 
our opinion complete the moment he 
had collected all evidence and facts that 
are detailed in sub-sec. (2) of S. 173 of 
the Code and from the evidence thus 
collected he is satisfied that the case de= 
serves to be initiated against the accused. 
And, further even if the investigating 
officer had not received the-report of the 
expert, so. far as his job of collecting of 


the evidence is. concerned, that is over the 


moment he. despatches the material for 
the opinion of the expert and incidentally 
cites him as a witness if he relles on his 
testimony. 


17. In the new Code the incorporation 
of sub-sec. (5) in S. 173 of the Code has 
in no manner changed or affected the 
content or concept of the ‘police’ report’ 
envisaged in the unamended Code in sub= 
sec. (1) of S. 173 and, therefore, the ratio 
of Tara Singh’s case (AIR 1951 SC 441) 
(supra) applies to the facts of the present 
case with full force. The incorporation 


of sub-sec. (5) of S. 173 of the amended ~ 


Code was necessitated by the fact that 
under S. 207 of the amended Code a duty 
was cast additionally on the Magistrate 
to make available to the accused free of 
cost copies of the ‘police report’ and, 
inter alia, the documents and statements 
referred to in sub-sec. (5) of S. 173 of the 
Code. In the umamended Code sub- 
sec, (4) of S. 173 cast.that duty on the 
. police. The object of such provisions, 


\ whether the duty is cast on the police or- 


the Magistrate, is merely to see that 
the accused has in his hand the copies 
of statements and documents which were 
foing to be produced or referred to in 
evidence against him so that he can offer 
‘whatever explanation or defence that he 
' has to the incriminating maoria against 
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him, If such statements and documents 
that are referred.to in sub-sec. (5) of 
S. 173 of the Code are not appended to 
the ‘police report’, the result would bea 
that at a later stage if they are sought 
to be produced, then apart from the fact 


- that copies of such statements and docu- 


ments shall have to be made available to 
the accused, it would be purely in the 
discretion of the Magistrate whether to 
allow such documents and statements to 
be produced or not and the prosecution 
cannot, as a matter of right, have them 
placed on the record. About this aspect 
a little more at an appropriate place in 
the later part of the judgment, 


18. The object of the proviso to sub- 
Bec. (2). of S. 167 was merely to ensure 
that an accused is not kept under deten- 
tion during the investigation more than 
sixty days and that on the expiry of the 
said period if the Investigation is not 
completed and the enquiry or the trial, 
as the case may be, against the accused 
is not initiated, then the accused is to be 
released on bail by the Magistrate, as 
after sixty days the Magistrate would 
have no jurisdiction to remand him to the 
judicial custody during investigation, In 
other words, it can be said that if the 
Magistrate cannot legally take cognizance 
of the offence after the expiry of the 
period of sixty days, he has no option but 
to order the release of the accused; but 
where the Magistrate can legally take 
cognizance of the offence and start witb 
the enquiry or the trial, then he acquires 
jurisdiction to detain the accused as an 
under-trial to face the enquiry or the trial 
if it is considered necessary, and the ac- 
cused can be remanded to judicial custody 
fn accordance with the provisions of 
S. 309 of the Code which Is in the follows 
ing terms; 


“309. (1) In every inquiry or trial, 
the proceedings shall be held as expedi- 
tiously as possible, and in particular, 
when the examination of witnesses has 
once begun, the same shall be continued 
from day to day until all the witnesses 
in attendance have been examined unless 
the Court finds the adjournment of the 
same beyond the following day to be 
necessary for reasons to be recorded, | 


(2) If the Court, after taking cogniz- 
ance of an offence, or commencement of 
trial, finds ft necessary or advisable to 
postpone the commencement of, or ad- 
journ, any inquiry or trial, it may, from 
time. to: time, for reasons to be recorded, 
postpone or adjourn the same on such 
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terms as it thinks fit, for such time as it 


considers reasonable, and may by a Wara 


rant remand the accused if in custody: -` 


Provided that no Magistrate shall re-. 
mand an accused person to custody under . 
this section for a term exceeding fifteen 


days ‘at a times 

‘Provided further that when ` witnesses 
are in attendance,’ no adjournment or 
postponement shall be ‘granted, without 


examining them, except, for special reas” 


sons to be recorded in writing. 


Explanation 1.— If sufficient evidence - 


has been obtained to raise a suspicion 
that the accused may have committed an 
offence, and it appears likely that further 
evidence. may be obtained by a remand, 
this is a reasonable cause for a remand. 
Explanation 2.— The terms on which 
an adjournment or postponement may be 
granted include, in et Waste cases, the 


payment of costs by the aeOnerunen or 
the accused,” 
"49. It would be ‘thereafter at the dis- 


cretion of the Court whether to permit 
the prosecutor to adduce in evidence the 
reports of the experts of the kind. If the 
. Court permits the prosecutor to ‘do 80, 


then a copy thereof shail have to be fur -- 


nished to the accused. The Court, undér 
S. 91°of the Code (which is reproduced 
below) has to determine’ whether to call 
or not for a document from a witnéss on 
the application ‘of the police officer xe 


"91, (1) Whenever any Court or any ° 

_ officer in charge of a police station con, 
siders that. the production of any docu-, 
ment or other thing is necessary or de" 
sirable for the .purposes of any investi 
gation, inquiry, trial or other proceeding 
under this Code by or before such Court 


or officer, such Court may issue a sumi- 4 


mons, or such officer a written order, to 
the person in whose possession or power 
such document or thing is believed to be, 


requiring him to attend and produce it, 


or to produce it, at the time and. placa 
stated in the summons or order. ; 

. (2) Any person required under this 
section merely to produce a document or 
` other thing. shall be deemed to have com~ 
plied with the requisition if he causes 


such document or thing to. be produced . 
instead -of attending personally to pro- 


duce the same. 


- deemed — 
(a) to affect "Ss. 123 and 124. of the 
Indian Evidence Act, 1872, or ‘the Banker’s 
Books Act, 1891, or 
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, Magistrate, still awaited the reports of 


. ments or the statements under S. 161 of 


. declined, while 


Nothing in this section ` “shall be 


(b) to apply to a letter, postcard, tele. 
Bram or other document or any parcel 
or thing in the custody of the postal or 
telegraph authority,” 


And the provisions of S. 91 of the Coda 


. further envisage that such-a person need 
not appear before the Court in person — ` 


he may send the document directly to tha 
Court through some other person. Tha 
Court has also the power under S. 311 of 
the Code to permit production. of tha 


' additional evidence, if it is considered in 


the interest - of ‘justice, © However, in tha 
exercise of its discretion, the Court haa 
always to balance- the interest of the ac« 


cused in that he should ‘not remain ins . 


carcerated for unduly long period as tha 
concern on the part of the legislature to 
spare him from unduly delayed incar- 
ceration.is apparent ‘from the provisions 


A. L E. 


of the proviso to sub-sec. (2) of S. 167-of |: 


the Code. However, 
flustice has always to be kept in view and 
no prosecution. evidence, which: have a 
vital -bearing on. the case, should ‘be -shut 
out, 


20. For the reasons stated, I hold the 












the investigation of an offence cannot be 


when he. submitted his report in terms of 
sub-sec. .(2) of S. 173. of the Code to the 


the experts or by some chance, either in- 
advertently or by design, he failed to 
append to the police: report such” docu~ 


the Code, although these were availabl 


with him when he submitted the poli 
report to the Magistrate, 


21. “In the result, “Criminal Miscella- 


neous: Petitions Nos. 5812-M and 6077-M\' 


of 1977 and 169-M and'293-M of 1978-are 
dismissed. and -the bail prayed. for is 


the Interest of. 


Criminal Miscellaneous]. - 


Petition No. 4766-M of 1977 filed by the| `- 


State is allowed and the order of. th 


Additional Sessions Judge is set aside andj . D, 


cancelling the bail bonds of the aċcus 
respondents therein, they are ordered to 
surrender to custody forthwith. i 
-BHOPINDER SINGH DHILLON, Loa 
J- agree. Ray 


"GURNAM SINGH, J.:— I also- ee 


Order accordii: 


Ten a ~ 
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C. S, TIWANA, J. 

Paramjit Singh and others, Petitioners 
v. Bawa Gurdas Ram (Dead) and others, 
Respondents, 

Civil Revn, No, 352 of 1975, D/- 
2-6-1978." 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 2 (c) — ‘Landlord’ 
for the purposes of the Act — Who is. 


-For the purpose of the Act a person 


would be'a landlord if kg is entitled to 


receive rent, (Para 5} 

Where the tenant attorned To both the 
‘landlords (brothers) and one of them 
recovered rent while the other “was 
abroad, the brother abroad would also be 
considered landlord for the purposes of 
the Act, when the brother recovering rent 
from the tenant never claimed that he 
was recovering rent In relation to his 
share, . (Para 5) 


(B) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 (3) (a) Gi) 
— Reguirement of premises for 
use — What is. , 

If one landlord bona fide requires the 
premises for his own use “occupation 


it would be considered to be a require« ' 


ment on behalf of all the landlords, Tt 
bas even been recognised that the need 
of a member of the family is such a need 


on the basis of which any landlord. can 


get a tenant evicted, (Para 5) 


(C) East Punjab Urban Rent Restric-" 


tion ‘Act (3 of 1949), S. 13 (3) (a) @ (b) 
(c) — Eviction petition — Absence off 
pléadings about sub-cls.. (b} and (c) —~ 
Proof regarding adduced — Effect. 
Where the landlord applying for evic« 
tion of tenant adduced proof about in= 
gredients of sub-cls. (b) and (c) of S. 13 
(3) (a) ü), the evidence on the ingredients 
of cls, (b) and (c) could be taken {nfo 
account even without pleadings in that 
behalf, (1977) k Ren CJ 770 (Puni) Rel, 
on, (Para 8) 
(D) East Punjab Urban Rent Restric- 
“tion Act (3 of 1949), S. 13 (2) (ii) (b) — 
User for non-residential ‘purpose of pre- 


mises let for residential use —. Allegation ` 


of — One of the tenants (brothers) is 
roperty dealer — Tenants not having any 
ther residential house — Tenants could 

be said to have used the house for 
<gin-residential purpose, * (Para 3) 


$$ ning 
 BtAgainst order of J. S. Chatha, Appellate 
> Authority; Jullundur, D/- 4-5-1975.) 


TV/TV/D709/78/SNV 


-in the month of May, 1971, 
. tion may be referred to, 


-para 3 
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Cases Referred: Chronological Paras 


. AIR 1977 Puni 158 + (1977) a Ren CJ 


.332 (FB) 1, 6 
(1977) 1 Ren CJ 770. (Pini) 7 
(1961) 63 Punj LR 865- 6 


Kuldip Singh with R. S. Mongia, for 
Petitioners; H. L. Sarin, Sr. Advocate with 
8. K. Gowari and M, L, Sarin, for Res- 
pondents, 


ORDER :— This revision has arfsen out 
of an eviction order under S, 13 of the 
East Punjab Urban Rent Restriction Act, 
hereinafter referred to as the Act, in 
respect of a house situated at Jullundur, 
The order passed by the Rent Controller 
on Nov. 24,.1973, was confirmed by the 


` Appellate Authority on -March 4, . 1975. 


The main point for determination is a 
legal one which has previously been con- 


sidered in Banke Ram v. Smt. Sarasti 


Devi, (1977) 1 Ren CJ 332 : (AIR 1977 
Punj 158) (FB), a-Full Bench decision of 
this Court, 


2. The relevant facts of the case and 
the findings thereon may at first be given 
befare looking at the legal issue involved, 
Two brothers Bawa Gurdas Ram and 
Bawa Sewa Dutt -had purchased. the 
house in dispute through a registered 
‘deed dated Aug, 10, 1942, from Bishan 
Dass, At that time Udham Singh who 
Was practising as a lawyer at Jullundur 
was the tenant. Some time after the pur= 


. chase’ Sewa- Dutt. went away to England : 


and during his absence rent of the house 
“continued to be received by.Gurdas Ram 
as one of the landlords, Sewa Dutt in 


. fact came back from England after an - 


absence of about thirteen years and a few 
months before his return eviction applica- 
tion was presented to the Rent Controller 
A Only two 
grounds of eviction taken în the applica~ 
One of them 
was that the house had been let out to 
Udham Singh for a residential purpose 
and that after his death it began to be 
used by his heirs in connection with their 
business, Four. sons, a widow and a 
daughter of Udham Singh were implead- 
ed as respondents to the application. The 
other ground of eviction mentioned in 
(e) of the application may be 
stated in the very words of the landlords, 
Jt reads as follows :—~ 

“That petitioner No, 2 Bawa Sewa Dutt 
is in U. K. and is coming to India for 
finally settling down at Jullundur and he 
requires the premises în dispute for his 
personal use and occupation bona fide.” 
Reply to this -ground of eviction was 

“J 
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given by the tenants by saying that Sewa 
. Dutt was not coming back to India as he 
had finally settled in England. Further- 
more, it was pleaded that he had many 
other properties in India and also in Jul- 
lundur which were so commodious that 
he could not utilise all of them. As about 
the change of the use, the tenants plead- 
ed that Udham Singh had been using the 
house as office-cum-residence, The house 
_ was also alleged to be in use for a similar 
purpose. Paramjit Singh who is one of 


the tenants has in fact been found to be a 


property dealer and, according to him, as 
brought out în evidence he had some 
other place for business but for the sake 
of advertisement he had put up a notice 
board outside the house in dispute show- 
ing his profession, - 


3. As. about the change of user, the. 


Appellate Authority gave .a finding in 
favour of the landlords but I do not agree 
with that finding. The conclusion arrived 
at by the Appellate Authority Is that the 
work of a lawyer in his office was inti- 
‘mately connected with his residence and 
it could not be said that Udham Singh 
was using the house in connection with 
any. business, ‘The tenants were held to 
be carrying on business as property dea~ 
lers in the house itself and thereby they 
were said to have changed it into a place 
of business. Dharam Pal A. W. 1 and 
Sudarshan Pal A. W. 2 deposed about this 
fact that they had gone to the house in 
connection with the purchase of some 
property and they had thereby seen 
Paramjit Singh working as a property 
‘dealer, There’ was also said to be-a notice 
board indicating that Paramjit Singh was 
carrying on this business in the house. 
In fact, a photograph of the notice board 
is also on the record. Paramjit Singh 
R. W. 3 disclosed the address at which he 
was carrying on his business. It was also 
stated by him that the house was being 
exclusively used for residential purposes, 
I cannot wholly believe him on this point. 
The presence of a big notice board out- 
side the house is Indicative of the fact 
that some part of the business Is also 
being carried on in the house itself. How- 
ever, this kind of user of the house is not 
likely to cause damage to it or to change 
its nature from a residential building to a 
non-residential building. . It has not been 
shown that the tenants are residing In 
some house other than the one in dispute, 
They are thus primarily using the house 
for residence though one of them is 
engaged in such a business which requires 
the meeting of several other persons. A 





property dealer has only to hold a talk 
with a prospective customer and then to 


settle a bargain. Some record may. have ‘A 


been there in one of the rooms pertaining 


to the correspondence which might have| ` 


been made with different clients, It is, 
therefore, held that the tenants have noti- 


used the building for a purpose other Da 


than that for which it was leased, 


-4 On the second ground ‘of eviction 
the finding. of the Appellate, Authority is 
that Sewa Dutt came back to India in the 
month of Nov. 1871. He ould only get 
one room and a. servant quarter for his 
residence, . This accommodation was held 
to be insufficient for his requirements, 
The application having been filed on be~“ 
half of Sewa Dutt before his return from 
England, whatever accommodation was 
obtained by him subsequently could 
hardly be taken into consideration, This 
fact could not at all be ignored that when 
he filed the application he being not in 
India did not have any place for residence 
at Jullundur, Sewa Dutt gave this state~ 
ment at A. W, 7 on Feb, 6, 1973, that he 
had gone to England In the month of 
March, 1959. On his return from there 
he took up residence în a house belonging 
to his sister-in-law at Model Town, Jul- 
lundur, without the payment of any rent, 
His son was said to be still in England 
and he was thinking of coming ‘back. to 
India, It can thus not at-all- be doubted 
that the need of the petitioners at tha 
time of the filing of the application was 
in fact bona fide and this is a material 
fact to be taken into consideration that 
subsequent to the filing of the application 
he had in fact come to Jullundur whera 
he wanted to reside permanently, 


5. It was argued on behalf of the 
tenants that Sewa Dutt could not be taken 
to be a landlord who could file an applica- 
tion for eviction in view of the definition 


of landlord as contained in 8. 2 (c) of the . 


J 


= 


Act, For the purpose of the Act a per-; - 


son would be a landlord if he is entitled 


to receive rent. There is no dispute interj? 
se both the landlords about the right to-. 


recover rent. After the sale-deed in fav- 


our of both the landlords Udham Singh_; 


had attorned to them and thus not only 
Gurdas Ram but Sewa Dutt also becam 


entitled to receive the rent. When Sewa - 


Dutt was in England he could not possibly 
recelve the rent personally and Gurdas 
Ram. never claimed that he was: only re« 
covering the rent from the tenants:in ree: 
lation to his own share. The Appellate 


Authority. rightly held both these persons ` 
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who filed the application for eviction to 
æ landlords under the Act, There. is 
1ardly any dispute on this proposition 
hat if one landlord bona fide requires the 
xemises for his own use and occupation 
t would be considered’ to be a require- 
nent on behalf of all the landlords. It 
das even been recognised that. the need 
of a member of the family is such a need 
m the basis of which any landlord can 
zet a tenant evicted. 


6. Coming now to the main argument, 
t has been urged that the ingredients of 
sub-cls, (b) and (c) of S. 13 (8) (a) (i) of 
the Act were not pleaded by the land- 
lords and thus their application was liable 
to fail on that ground. The question re~ 
ferred to the Full Bench in Banke Ram’s 
case (AIR 1977 Punj 158) (FB) (supra) was 
formulated as follows (at p. 159): — 


‘Whether a landlord applying for the 
eviction of his tenant on the ground con- 
tained in sub-paras. (b) and (c) of para. (i) 
of S. 13 (3) (a) of the East Punjab Urban 
Rent Restriction Act, 1949 (hereinafter 
called the Act), i e. for his own use and 
occupation has or has not to specifically 
plead in his application the contents of 
sub-paras. (b) and- (c) aforesaid, which 
put a rider on the right of the landlord 
to get the eviction of his tenant fram the 
premises even for his own.use unless he 
succeeds in proving that he-was not in 


occupation of another’residential building . 


in the same urban area and that he had 
not vacated any -such building after. the 


tommencement of the Act without any.. 


sufficient cause, ‘id 


The reply given by the Fuil Bench îs that 
it is essential for a landlord to plead the 
ingredients of sub-cls. (b) and (c) of para- 
graph (i) of S. 13 (3) (a) in the eviction 
application and in that marmer the deci- 
sion of the Division Bench in Krishna 
Lal Seth v. Pritam Kumari, (1961) 63 Pun 


LR 865, was overruled. In the point re=. 


ferred, the emphasis was on the proof of 
the ingredients but in the answer that 
was given stress was laid on the pleadings 
of the ingredients of sub-cls. (b) and (c), 
It has further been noted in Banke Ram’s 
rase that in a number of judgments which 
were cited it had been found that amend- 
; tents had been allowed and the ‘cases 
| been sent back permitting further 
nce to be led after the amendment 







to some extent relevant to the 
hand, That clarification is as fol- 
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“However, it may be made clear that 
when it is held that it. is essential to plead 
the ingredients of sub-cls. (b) and (c) in 
the eviction application by the landlord, 
it should not be understood that under no 
circumstances, in the absence of plead- 
ings, the evidence regarding the in- 
gredients envisaged In sub-cls, (b) and (c) 
can be looked into.” 


When, Sewa Dutt A. W. 7 deposed as to 
where he was residing and in what capa- 
city, he was: definitely adducing proof 
with regard to sub-cl (b). This fact 
stands uncontroverted that he was not 
residing in any house in his own right. 
t has further to be taken into considera- 
dion that at the time eviction application 


_was filed he was nowhere near Jullundur 


‘and consequently was not expected to 
occupy any house there, The proof of the 
Ingredients of sub-cl. (c) is also there. 
Having resided in England for about 
thirteen years prior to the ‘filing of the 
eviction application, it could not be said | 
that he had vacated any building at Jul- 

lundur for making out a case for getting 
the tenants evicted; from the house in dis- 
pute. There being proof about both the 
ingredients (b) and (c), the evidence on 


_the point could be taken into considera- 


tion: even without the ‘pleadings as per- 
mitted by the ratio of the Full Bench de~ 
cision itself. Anyhow, from the plead- 
ings as contained in para. 3 (e) of the ap~ 
plication already quoted in full in the 
earlier part of this judgment, it is evi~ 
dent that Sewa Dutt had said this thing 
that he was residing in the U. K., In that 
manner, he can be taken to have pleaded 
in an implied manner that he was not oc- 
cupying any residential house at Jullun- 
dur. - By way of corollary to this plea it 
can also be held that he was indicating 


` in a definite manner that he had not re- 


cently vacated any house at Jullundur 
before the filing of the eviction applica- 
tion, 

- 7. The decision of the Full Bench 
given on Dec. 17, 1976, was considered 
from the same angle as I have in Kesho 
Ram v. Jagan, (1977) 1 Ren CJ 770 (Puni) 
decided on Jan. 17, 1977, It was men- 
tioned that this matter was required to 
be noted that the Full Bench did not lay 
down that failure to plead the ingredients 
of sub-cls, (b) and (c) must necessarily 
result in dismissal of the petition for 
ejectment. The ingredients of these sub- 
clauses were said to be no magic formulae 
or incantation which if not recited must 
necessarily. entail a dismissal of the peti- 
Hon, Further observations made by 
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O. ` Chinņappa Reddy, `J. in’ Kesho Ram’s 
case (supra) are to the point and may: be 
reproduced with advantage as follows:— 

“In a case where a landlord goes before 
the-Rent Controller - with „an . application 


for ejectment under S. 13: (3). (i). and- 


. alleges that he requires. the building for 
his own occupation but fails to allege-the 
` Ingredients of sub-cls. (b) and (c), it. is 


the landlord to. allege the ingredients. of 
Cls. (b) and (c). It is further open to. the 
tenant to-plead that the landlord was. oca 


cupying another residential building: in.. 
.the urban area concerned or. that he. had - 


vacated such -a building without sufficient 
cause. If he does not raise ‘any. of these 
- questions and if heis content to join issue 


` -on the question of the requirement of the: 
_ landlord, of the building for his own oc-- 
- . eupation, can he be permitted: ‘after losing’ 


the application before thé Rent Control 
ler to come before the appellate Court or 

. the revisional Court and contend that the 
- [Ingredients of „Cls. (by and (¢) were not 
- averred In the plaint ? | Can he be allow- 
ed to withhold a plea: ` before. the first 
Court on the`questłohs raised by him 


there? Can he`be allowed to spring such: 


surprisea-.on the opposite party? Would 
‘not: the opposite: party 
thereby, for, if the objection had’ been 


raised at the earliest, the opposite party - 
would have sought a. suitable amend- ` 


ment? These are- all questions which 
must bé considered and decided before a 


tenant is allowed to raise before the ap-: 


pellate Court.or the revisional Court, for 
the first time, a point that the ingredients 
of Cls. (b) and (c) were not pleaded in the 
petition, : I may add that the strict rule 
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Rent Controller, 
_ Bench does not touch the question of the: 
‘exercise of discretion by the appellate or.. 
_ the revisional Court,” °: 


except this part in th 
` open to the tenant to plead the failure of oe pt part thet P Apounds: of, 


“ground for. not. applying the principles’ 


‘fate Authority that certain essential in- ` 
_grėdients of S, 13 of the Act had not been- 


be prejudiced ` 


‘be ove has, not peer “aphéld by. me. `ø 
e Revision dismissed = 
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‘regarding ` pleading applies with as much: 
force to the respondent. before the Rent. 
Controller as to the petitioner before. the’ 
The decision of the Full’ 3 


All these -remarks apply with full force. 


reyision and objection about failure to” 
plead the ‘ingredients of Cls. (b) and ‘(c}-; 
had been taken but that can hardly be a_ 


laid down in. Kesho Ram’s case. In the ` 
instant case no objection was taken either ` 
before the Rent Controller or the Appel- - 








pleaded, It is not a fit case In,.which the“ 
tenants can be allowed to raise-a point at-4 
such a belated stage. If the objection: is- ” 
it would lead to-the amendment 
of the pleadings. and trial of the whole. 
case over again, thereby delaying the evic- ` 
tion of the tenants. for several more years! 
without there „being “any chance for them” 
to’ succeed in’ raising such a defence’ as $ 
would defeat the. landlords in the evics 2 
tion application’ itself, 2A 
"8. I thus do not’ see any. duck TN de. 
fect on account of which ‘the tenants -can ; 
succeed in the present, revision, The” À 
game is dismissed but without any ordes` 
as to costs as one of the`grounds of evie 4 
tion held. by the ‘Appellate Authority t “' 





